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To the Honorable Chief Justice and Associate Justices of the
Supreme Court of the State of California:

Pursuant to California Rules of Court, rule 8.252, California
Evidence Code section 452, subds. (d) and (h), and section 459;
Petitioner City of Redding hereby moves this Court to take judicial

notice of the documents attached hereto as Exhibits I through K:

I. Moody’s Investor Services Newsletter, February 19, 2015;

J. Petition for Writ of Mandate in Tyler Chapman v. City of
Los Angeles et al., Los Angeles County Superior Court
Case No. BS153395;

K. Fitch Ratings, Ruling May Endanger Key Revenue Source for

Some CA Cities, February 11, 2015
These materials are relevant to the Reply to Answer to Petition
because they demonstrate the statewide significance of the issues
presented in this case. Exhibits I and K show that the municipal
bond markets have taken notice of the Opinion in this case, and are
unable to state conclusively what the effect of that opinion will be.
Exhibit ] is another example of a lower court grappling with the very
questions raised here, which will look to the Court of Appeal’s
published Opinion in this case for guidance. These materials
demonstrate that this Court should grant review to provide such

guidance.
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The above-listed materials were not presented to the trial
court because they are relevant only to the unique questions
presented in the Petition for Review.

This motion is based on the attached Memorandum of Points
and Authorities, Declaration of Michael R. Cobden, and Exhibits I
through K attached thereto, the complete records and files of this

Court, and the accompanying proposed order granting this motion.

DATED: April 2, 2015 COLANTUONO HIGHSMITH &
WHATLEY, PC

-

l{\/IICHAEL G. COLANTUONO
AMY C. SPARROW
MICHAEL R. COBDEN

Attorneys for Respondent
City of Redding
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MEMORANDUM OF POINTS AND AUTHORITIES

l. JUDICIAL NOTICE OF BRIEFS AND PLEADINGS IN
CASES PENDING IN LOWER COURTS IS
APPROPRIATE TO ESTABLISH THE SIGNIFICANCE
OF A LEGAL QUESTION PRESENTED FOR REVIEW

A. General Principles of Judicial Notice

A reviewing court may take judicial notice of any matter
specified in Evidence Code section 452. (Evid. Code § 459.) Pursuant
to Evidence Code section 452, subdivision (d) this Court may notice
“[r]ecords of (1) any court of this state or (2) any court of record of
the United States or of any state of the United States.” The Court
may also notice “facts ... that are not reasonably subject to dispute.”
(Evid. Code §452, subd. (h).) Judicial notice of such facts are
mandatory in the trial court upon request where the opposing party
is permitted to raise objections and the court has enough
information about the facts to make a determination that they come
within a category subject to notice. (Evid. Code § 453, subd. (b). A
reviewing court is permitted to notice facts just as is a trial court.
(Evid. Code § 459, subd. (a).)

“Judicial notice is the recognition and acceptance by the court,
for use ... by the court, of the existence of a matter of law or fact that
is relevant to an issue in the action without requiring formal proof of
the matter.” (Lockley v. Law Office of Cantrell, Green, et al. (2001) 91
Cal.App.4th 875, 882, citations and quotations omitted.) “The

underlying theory of judicial notice is that the matter judicially
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noticed is a law or fact that is not reasonably subject to dispute.”
(Ibid., original emphasis; Evid. Code § 452, subd. (h).)

B. The Court Should Notice A Relevant Published
Newsletter

Published news articles are a proper subject of judicial notice.
(See Norgart v. Upjohn Co. (1999) 21 Cal.4th 383, 408 [granting judicial
notice of newspaper articles demonstrating controversy over
Halcion] citing Evid.Code, §§ 452, subd. (h), 459, subd. (a);
Californians for Alternatives to Toxics v. California Dept. of Pesticide
Regulation (2006) 136 Cal. App.4th 1049, 1064, fn. 5 [article regarding
endangered species].) The existence of a published article is not
reasonably subject to dispute. (Evid. Code § 452, subd. (h).)

Exhibit I is a newsletter article published by Moody’s Investor
Services, an organization which monitors and reports on financial
markets including municipal bond markets. Exhibit K is a similar
article by Fitch Ratings, reaching a different conclusion. The
newsletter articles are not offered to prove the truth of any facts
stated within them, but merely to show that the marketplace has
begun to react to the Opinion in this case, and with some degree of
uncertainty. Thus the articles are relevant to the point made in the
Reply that the Opinion is having a generally negative effect on the
marketplace, or at least has created uncertainty and controversy.

(Norgart, supra, 21 Cal.4th at p. 408.)
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C. The Court Should Notice a Pleading from a Pending
State Cases

The Court should judicially notice Exhibit J as a document
duly filed in California Superior Court. This document is a court
record falling directly within subdivision (d) of Evidence Code
section 452. Furthermore, it is a document not reasonably subject to
dispute. (Evid. Code § 452, subd. (h).)

Respondent does not ask this Court to notice this document
for the truth of any fact stated within it, but for the proposition that
the litigants and courts involved in that case is grappling with the
same or similar issues raised in this case. The document is therefore
relevant to the issues raised in the Petition for Review, and should be

noticed in consideration of that Petition.

CONCLUSION

The City respectfully requests this Court grant Respondent’s
motion to notice Exhibits I through K and consider them in support

of its Petition for Review.

DATED: April 2, 2015 COLANTUONO, HIGHSMITH &
WHATLEY, PC

MICHAEL G. COLANTUONO
AMY C. SPARROW
MICHAEL R. COBDEN

. Attorneys for Respondent
City of Redding
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DECLARATION OF MICHAEL R. COBDEN
[Cal. Rules of Court, rule 8.54, subdivision (a)(2)]

1. I am an attorney in good standing licensed to practice
before the courts of this state and counsel of record for Petitioner
City of Redding in this matter.

2. Attached hereto as Exhibit I is a true and correct copy of
the Moody’s Investor Services’ newsletter published February 19,
2015. T obtained this document from the City of Redding, which
received it directly from the publisher.

3.  Attached hereto as Exhibit | is a true and correct copy of
the Petition for Writ of Mandate in Tyler Chapman v. City‘of Los
Angeles, Los Angeles County Superior Court Case Number
BS153395. I obtained this document from our firm’s files which we
maintain in the ordinary course of business representing the City of
Los Angeles.

4.  Attached hereto as Exhibit K is a true and correct copy of
an article published by Fitch Ratings titled “Ruling May Endanger
Key Revenue Source for Some CA Cities” dated February 11, 2015. I
received a copy of this article on April 2, 2015 via email from Rick

Jarvis, representing amicus curiae in this case.
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I declare under penalty of perjury under the laws of the State
of California that the foregoing is true and correct. Executed this 2nd

day of April, 2015.

,\_’,,-—-——\.

/ v Michael R. Cobden
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[Proposed]
ORDER TAKING JUDICIAL NOTICE OF
DOCUMENTS

Good cause appearing, IT IS HEREBY ORDERED that
Respondent City of Redding’s Motion Requesting Judicial Notice is
granted. IT IS ORDERED that this Court shall také judicial notice of

the following:

I. Moody’s Investor Services Newsletter, February 19, 2015;

J. Petition for Writ of Mandate in Tyler Chapman v. City of
Los Angeles et al., Los Angeles County Superior Court
Case No. BS5153395;

K. Fitch Ratings, Ruling May Endanger Key Revenue Source for
Some CA Cities, February 11, 2015

DATED: By:
Chief Justice Tani Cantil-Sakauye
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California Cities
Most California Cities not Directly

Affected by State Appeal Court Ruling
on Redding's Electric Utility Transfer

On January 20, a California state appeals court ruled that the City of Redding’s (GO
unrated) transfer of payments in tieu of taxes (PILOTS) from its electric utility (A2) to the
city’s General Fund is potentially illegal. The ruling held that the utility’s transfer to the
city General Fund is a tax, and subject to Proposition 26, thus requiring a majority vote

of the electorate or sufficient justification that the transfer does not exceed the cost of
providing city services to the utility. The matter was remanded to the trial court for further
proceedings. While on its face the ruling could have implications for at least 28 California
cities that receive such transfers, we believe that a vast majority of these cities would be
insulated from similar suits.

Transfers from municipally owned electric utilities can account for up to 29% of a
California city's General Fund revenues, according to our survey of Moody's rated issuers.
A distinguishing characteristic between most of these municipalities and Redding is that
the vast majority of cities are authorized under city charter or city ordinance to make these
transfers. In contrast, Redding does so under a tong standing budgeting practice. This is

an important and distinguishing factor because Proposition 26 allows for grandfathered
transfers, for transfers that were authorized or fixed prior to 2010. While most cities have
a very strong argument that their transfers are grandfathered and thus not subject to
Proposition 26, the court ruled that Redding’s PILOT transfer is not grandfathered.

California's Proposition 26 is a 2010 voter initiative that broadened the definition of a tax to
include any levy, charge or fees imposed by a local government. Under Proposition 26, there
are exclusions to the definition of a tax, including charges for a specific government service
that does not exceed the reasonable cost to the local government of providing such a service.
The onus is on the local government to prove that such a charge, like the PILOT payment in
Redding's case, does not exceed the reasonable cost of providing general fund services to the
electric utility. The Redding Electric Utility PILOT payment made up $5.5 million in fiscal year
2014 or 7.8% of the city General Fund revenues.

Cities rarely, if ever, size PILOTs and typical electric utility transfers to their General Fund
with the intent to recoup the reasonable costs of providing services. These transfers are, in
some cases, greater than the cost of providing services, and often represent the amount in
property taxes a municipal utility would pay if it were a taxable entity. This is the case for
Redding. Alternatively, the transfer may be a fixed percentage of utility revenues.
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If the transfer from their electric utility were challenged, most cities would likely argue that the transfer is exempt from Proposition
26 because it was established by city charter or ordinance passed before passage of Proposition 26. Otherwise, the city would have to
justify the transfer as reasonable cost of providing services, or seek a majority vote of its electorate, in order to continue the transfer.

The city intends to file a petition for review with the California Supreme Court. If review is granted, the case will be vacated. If review
is not granted, the case will be remanded to Shasta County Superior Court and the city will have the opportunity to put forth evidence

and argue that some of all of the transfer from the utility does not exceed the fair and reasonable cost the city's general fund incurs for
services to its electric utility.

2 19 FEBRUARY 2015
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€ 2015 Moody's Corporation, Moody's Investors Service, inc., Moody's Analytics, Inc and/or their licensors and affiliates (collectively, “MOODY'S™). Alt rights reserved.

CREDIT RATINGS ISSUED BY MOODY'S INVESTORS SERVICE, INC. AND ITS RATINGS AFFILIATES {"MIS") ARE MOODY'S CURRENT OPINIONS OF THE RELATIVE FUTURE
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UIKE SECURITIES. MOODY'S DEFINES CREDIT RISK AS THE RISK THAT AN ENTITY MAY NOT MEET ITS CONTRACTUAL, FINANCIAL OBLIGATIONS AS THEY COME DUE AND ANY
ESTIMATED FINANCIAL LOSS IN THE EVENT OF DEFAULT. CREDIT RATINGS DO NOT ADDRESS ANY OTHER RISK, INCLUDING BUT NOT LIMITED TO: LIQUIDITY RISK, MARKET
VALUE RISK, OR PRICE VOLATILITY. CREDIT RATINGS AND MOODY'S OPINIONS INCLUDED IN MOODY'S PUBLICATIONS ARE NOT STATEMENTS OF CURRENT OR HISTORICAL
FACT. MOODY'S PUBLICATIONS MAY ALSO INCLUDE QUANTITATIVE MODEL-BASED ESTIMATES OF CREDIT RISK AND RELATED OPINIONS OR COMMENTARY PUBLISHED

BY MOODY'S ANALYTICS, INC. CREDIT RATINGS AND MOODY'S PUBLICATIONS DO NOT CONSTITUTE OR PROVIDE IMVESTMENT OR FINANCIAL ADVICE, AND CREDIT
RATINGS AND MOODY’S PUBLICATIONS ARE NOT AND DO NQT PROVIDE RECOMMENDATIGNS TO PURCHASE, SELL, OR HOLD PARTICULAR SECURITIES. NEITHER CREDIT
RATINGS NOR MOODY'S PUBLICATIONS COMMENT ON THE SUITABILITY OF AN INVESTMENT FOR ANY PARTICULAR INVESTOR. MOODY'S ISSUES ITS CREDIT RATINGS
AND PUBLISHES MOODY'S PUBLICATIONS WITH THE EXPECTATION AND UNDERSTANDING THAT EACH INVESTOR WILL, WITH DUE CARE, MAKE ITS OWN STUDY AND
EVALUATION OF EACH SECURITY THAT IS UNDER CONSIDERATION FOR PURCHASE, HOLDING, OR SALE.

MOOQDY'S CREDIT RATINGS AND MOODY'S PUBLICATIONS ARE NOT INTENDED FOR USE BY RETAIL INVESTORS AND T WOULD BE RECKLESS FOR RETAIL INVESTORS TO
CONSIDER MOODY'S CREDIT RATINGS OR MOODY'S PUBLICATIONS IN MAKING ANY INVESTMENT DECISION. 1 IN DOUBT YOU SHOULD CONTACT YOUR FINANCIAL OR
OTHER PROFESSIONAL ADVISER.

ALL INFORMATION CONTAINED HEREIN 1S PROTECTED BY LAW, INCLUDING BUT NOT LIMITED TO, COPYRIGHT LAW, AND NONE OF SUCH INFORMATION MAY BE COPIED
OR OTHERWISE REPRODUCED, REPACKAGED, FURTHER TRANSMITTED, TRANSFERRED, DISSEMINATED, REDISTRIBUTED OR RESOLD, OR STORED FOR SUBSEQUENT USE
FOR ANY SUCH PURPOSE, IN WHOLE OR IN PART, IN ANY FORM OR MANNER OR BY ANY MEANS WHATSOEVER, BY ANY PERSON WITHOUT MOGDY'S PRIOR WRITTEN
CONSENT.

All information contained herein is obtained by MOODY'S from saurces believed by it to be accurate and reliable. Bacause of the possibility of hurnan or mechanical error as well
as other factors, however, all infarmation contained herein is provided “AS IS” without warranty of any kind MOODY'S adopts all necessary measures so that the information it
uses in assigning a credit rating is of sufficient quality and from sources MOODY'S eonsiders to be reliable including, when appropriate, independent third-party sources. However,
MQODY'S is not an auditor and cannet in every instance independently verify or validate information received in the rating process or in preparing the Moody's Publications.

To the extent permitted by law, MOODY'S and its directors, officers, employees, agents, representatives, licensors and suppliers disclaim liability to any person or entity for any
indirect, special, consequential, or incidental losses or darnages whatsoever arising from or in cornection with the information contained herein or the use of or inability to use any
such information, even if MOODY'S or any of its directors, officers, employees, agents, representatives, ticensors o suppliers is advised in advance of the possibility of such tasses or
damages, including but not limited to: (a} any loss of present or prospective profits or (b any loss or damage arising where the relevant financial instrurnent is not the subject of &
particular credit rating assigned by MOODY'S.

To the extent permitted by law, MOODY'S and its directors, officers, employees, agents, representatives, licensors and suppliers disclaim liability for any direct or compensatory
losses or damages caused to any person or entity. including but not limited to by any negligence (but excluding fraud, willful misconduct or any other type of liability that, for the
avoidance of doubt, by law cannot be excluded) on the part of, or 20y contingency within or beyond the control of, MOQDY'S or any ef its directors, officers. employees, agents,
representatives, licensors or suppliers, arising from or in connection with the information contained herein or the use of or inability to use any such information.,

NO WARRANTY, EXPRESS OR IMPLIED, AS TO THE ACCURACY, TIMELINESS, COMPLETENESS, MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE OF ANY SUCH
RATING OR OTHER OPINION OR INFORMATION IS GIVEN OR MADE BY MOGDY'S IN ANY FORM OR MANNER WHATSOEVER.

Moody's Investors Service, Ine., a wholly-owned credit rating agency subsidiary of Moody's Corporation (MCO"), hereby discloses that most issuers of debt securities (including
cotporate and municipal bonds, debentures, notes and commercial paper} and preferred stack rated by Moody's Investors Service, Inc. have, prior to assignment of any rating,
agreed to pay to Moody's Investors Service, Inc. for appraisal and rating services rendered by it fees ranging from $1,500 to approximately $2,500,000. MCO ang MIS atso maintain
policies and procedures to address the independence of MIS's ratings and rating processes. Information regarding certain affiliations that may exist between directors of MCO and
rated entities, and between entitieswho hold ratings from MIS and have also publicly reported to the SEC an ownership interest in MCO of more than 5%, is posted annually at
veww.moodys.com under the heading “Investor Relations — Corporate Governance — Director and Shareholder Affiliation Policy.”

For Australia only: Any publication into Australia of this document is pursuant to the Australian Financial Services License of MOODY'S affiliate, Moody's investors Service Pty
Limited ABN &1 003 399 657AFSL 336969 and/or Moody's Analytics Australia Pty Ltd ABN 94 105 136 972 AFSL 383569 {as applicable). This document is intended to be provided
anly to “wholesale clients” within the meaning of saction 761G of the Corporations Act 2001 By continuing to access this document from within Australia, you represent to
MOODY'S that you are, or are accessing the document as a representative of, a "wholesale client” and that neither you nor the entity you represent will directly or indirectly
disseminate this document or its contents to “retait clients” within the meaning of section 761G of the Corporations Act 2001. MOODY'S credit rating is an opinion as to the
creditworthiness of 3 debt obligation of the issuer, not on the equity securities of the issuer or any form of security that is available to retail clients. It would be dangerous for "retait
clients” to make any investment decision based on MOODY'S credit rating. 1f in doubt you should contact your financial or other professional adviser.

For Japan only: Moody's Japan K K. {“MJKK") is a wholly-owned credit rating agency subsidiary of Moody's Group Japan G.K,, which is wholly-owned by Moody's Overseas Holdings
Inc., a wholly-owned subsidiary of MCO. Moody's SF fapan K.K. (“MSF)"}is a wholly-owned credit rating agency subsidiary of MJKK:MSF} is not a Nationally Recognized Statistical
Rating Organization ("NRSRO"). Therefore, credit ratings assigned by MSFJ are Non-NRSRO Credit Ratings. Non-NRSRO Credit Ratings are assigned by an entity that is not a
NRSRO and, cansequently, the rated obligation will not qualify for certain types of treatment under U.S. taws. MJKK and MSF] are credit rating agencies registered with the Japan
Financial Services Agency and their registration numbers are FSA Commissioner (Ratings) No. 2 and 3 respectively.

MJKK or MSF] (as applicable) hereby disclose that most issuers of debt securities {including corparate and municipal bonds, debentures, notes and commercial paper) and preferred
stock rated by MIKK or MSF (as applicabile} have, prior to assignment of any rating. agreed to pay to MjKK or MSF} (as applicable) for appraisal and rating services rendered by it fees
ranging from JPY200,000 to approximately IPY350,000,000. =3

MJKK and MSFj also maintain policies and procedures to address Japanese regulatory requirements.
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. Attorneys for Petitioner

. SUPERIOR COURT OF THE STATE OF CALIFORNIA |

14 FOR THE COUNTY OF LOS ANGELES By Fax

15 || TYLER CHAPMAN, an mdividual, CASE NO: BS 1 5 3 3 9 5

16 Petitioner, PETITION FOR WRIT OF MANDATE
AND COMPLAINT FOR:

17 VS,
1. Injunctive Relief

18 || THE CITY OF LOS ANGELES; THE LOS
ANGELES DEPARTMENT OF WATER AND | 2. Declaratory Relief
19 1 POWER; LOS ANGELES DEPARTMENT OF
WATER AND POWER BOARD OF . LQ .

20 || COMMISSION, and DOES 1 to 50, inclusive, ‘D" g 2 Liud A P vin

21 Respondents.

22

23

24 Petitioner Tyler Chapman (hereinafier “Petitioner”) brings this action, by and through his

25 undersigned counsel, on behalf of himself and all customers of the Los Angeles Department of Water
26 |land Power, based upon information and belief and the investigation of counsel, except for
27 || information based upon personal knowledge, and hereby alleges as follows:

28
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14
15
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18
19

20

21

23
24

26
27
28

NATURE OF THE ACTION

i. Petitioner brings this action for equitable, injunctive, and declaratory relief, as well as to
compel Respondents The City of Los Angeles (“City”), the Los Angeles Department of Water and
Power (“LADWP”) and Los Angeles Department of Water and Power Board of Commission (“Board”)
to comply with certain California constitutional provisions and California Government code sections.

JURISDICTION AND VENUE

2. This Court has jurisdiction over all causes of action asserted herein pursvant to the
Constitution of the State of California, article V1, § 10. Each Respondent is a resident of California.
Each Respondent has sufficient contacts with the State of California, such that rendering the exercise of
jurisdiction over them by the California courts is consistent with traditional notions of fair play and
substantial justice.

3. Venue is appropriate in this Court because substantially all, if not all, of the events at
issue in this Complaint occuired n Los Angeles County, and because the Respondents reside in Los |-
Angeles County.

THE PARTIES

4. Petitioner Tyler Chapman is an adult individual who resides and has resided in the City
of Los Angeles, State of California at all relevant times. Since 2007, Petitioner has been a consumer of
Respondents’ water and power services and has incurred and continues to incur liability for such
services.

5. As described herein, Petitioner has a sufficient beneficial interest to obtain judicial
review of the Respondents’ practices, procedures, and actions by mandate. Petitioner has standing to
assert all claims set forth herein. Petitioner satisfied all prerequisites and exhausted all administrative
and/or other remedies before commencing this action. In addition, Petitioner seeks public standing to
prosecute the claims of all other individuals who have paid and currently pay water and power rates to

Respondents.

6. Respondent The City of Los Angeles is a California charter city.

2
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7. The City’s legal affairs are represented by City Attorney Michael Feuer, located at 200
North Main Street, 8th Floor, Los Angeles, California 90012.

8. Respondent LADWP is a proprietary department of the City.

9. Originally operating as the private Los Angeles City Water Company, the City acquired
LADWP in 1902 to provide water to residents and businesses and later started delivering electricity in
1917. LADWRP is the largest-combined municipal utility in the United States, providing water and
power service to more than 3.8 million customers in the City of Los Angeles. (2009 Survey, at 1.)
LADWP’s operating revenues in FY2013 were $3.162 billion.

10. Respondent Board pursuant to § 670 of the City Charter, LADWP is governed by a five
member Board of Commissioners (the “Board”), which is cwrently comprised of the following
individuals: MEL LEVINE, President; WILLIAM W. FUNDERBURK, JR., Vice President; JILL
BANKS BARAD, Commissioner; MICHAEL F. FLEMING, Commissioner; and CHRISTINA E.

'NOONAN, Commissioner. "~

11.  The Board’s individual members are appointed by the Mayor, subject to confirmation by
the City Council. City Charter §502(a).

12, Pursuantto § 675(b) of the City Charter, the Board has “the power and duty 10’

(1) regulate and control the use, sale and distribution of water, reclaimed water,

surplus water, electric energy and surplus electric energy owned or controlled by

the City;

(2) grant permits for connections with the water or electric works of the City and

fix the charges for these connections;

(3) fix the rates to be charged for water, reclaimed water, surplus water, electric

energy or surplus electric energy for use inside or outside the City in accordance

with Section 676; and

(4) . prescribe the time and the manner of payment for the collection of the rates

and charges for water and electric energy.

a
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13. The Board is required to set said rates pursuant to § 676(a) of the City Charter, which
provides the following:

Rate Setting Procedure. Subject to approval by ordinance, rates for water,

reclaimed water, surplus water, electric energy and surplus energy shall be fixed

by the board from time to time as necessary. Except as otherwise provided in the

Charter, rates shall be of uniform operation for customers of similar

circumstances throughout the City, as near as may be, and shall be fair and

reasonable. .. -

14.  On a day-to-day basis, LADWP is led by a General Manager who is appointed by the
Board, subject to approval by the Mayor and City Council. City Charter §604.

15, The General Manager has the power and duty to: “(a) enforce all orders, rules and

regulations adopted by the board; (b) supervise and manage the design, construction, maintenance

and operation of all'work or improvements authorized or ordered by the board; and (c) carry out ally—

powers and duties of the department delegated by the board.” City Charter §678.

16.  Petitioner is ignorant of the true names and capacities of Respondents sued herein as
DOES 1 to 50, inclusive, and therefore sue said Respondents by such fictitious names. Petitioner will
amend this Petition and Complaint to allege the true names and capacities of said respondents when
ascertained.

17.  Petitioner is informed and believes, and based thereon alleges that each of said
fictitiously named Respondents acted intentionally, negligently, and/or recklessly or is responsible in
some manner for the occurrences herein alleged, and that each of the violations of Petitioner’s rights as
herein alleged were proximately and legally caused by said respondent’s actions.

18.  Petitioner is informed and believes, and based thereon alleges that all of the Respondents
identified herein, whether identified by name or by fictitious name, were and are the agents, servants,
and employees of each of the remaining Respondents, and that in doing the things alleged herein were
acting within the purpose, course and scope of said agency, service, and/or employment and with the

permission, consent, authorization, and subsequent ratification of each of the remaining Respondents.

4
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19.  Petitioner is informed and believes, and based thereon alleges that Respondents agreed
to, cooperated with, aided, abetted, encouraged, ratified, and/or adopted the acts, actions, wrongdoing,
and representations of each of the remaining Respondents herein, and that in doing any act alleged
herein, were acting in concert and through a civil conspiracy by and among each Respondent to further
the interests of each Respondent individually, and all Respondents as a group. ~ For this reason as well,
all Respondents are jointly liable to Petitioner.

The LADWP Power Revenue Fund Transfer Payments

20.  LADWP’s rates are determined by the Board and are subject to review and approval by
the City Council. (FY2013 Financial Statement, at 20.)

21.  Section 344(a) of the City Charter states, “The Council may, by ordinance, direct that
surplus money in the Harbor Revenue Fund, the Power Revenue Fund or the Water Revenue Fund be
transferred to the Reserve Fund with the consent of the board in charge of the fund, but not otherwise.”
Chatter AmendmentJ § 2, approved March 8, 2011, effective April 8,201t~ -

22. Such a transfer is, by definition, unrelated to the cost of generating or transmitting water
or power and then used for any purpose the City Council desires.

23,  Independent auditor Crowe Horwath completed a report dated June 10, 2010 regarding
LADWP’s ability to transfer “surplus power revenue funds” (“Power Revenue Funds"’).

24. - Asof June 10,.2010, LADWP unilaterally resolved to maintain a cash balance of $300
million. (Crowe Report, at 4.)

25.  Historically the calculation of LADWP’s surplus funds available in any fiscal year has
ranged from five percent (5%) to its current eight percent (8%) of the Power System’s gross operating
revenues from the prior fiscal year as identified in the annual audit for LADWP. (Crowe Report, at5.)

26.  AsofFebruary 4, 2009, LADWP’s rates included a 7% transfer of the prior year’s total
operating revenues to the City. (2009 Survey, at 3-59.)

27.  “For FY 2009, the Power System’s gross operating revenues were $2.756 billion, which
would yield a surplus funds. amount for payment in FY 2010 of roughly $220.5 million.” (Crowe

Report, at 5.)
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source of révénue for the City’s Géneral Fund, representing approximately 5.1% of the City’s General

28. “LADWP’s revenue requirements are determined according to a bottom-up
methodology, so prudent management of the individual components of its budget is paramount.
LADWP’s revenue requirement, and thus rates requirement, is determined according to a relatively
straightforward calculation based on projected revenue, less operating costs, less debt service, less
transfer to city. If rates are designed correctly, this calculation should net to zero for all rate classes.”
(2009 Survey, at 3-59.)

29.  As aresult, LADWP’s rates were 7% higher than necessary to cover LADWP’s own
individual components of its budget and were artificially increased to provide for a 7% transfer to the

City’s General Fund.
30. In FY2013, LADWP transferred $253 million in Power Revenue Funds to the City’s

General Fund.

31.  Since FY2013, the LADWP Power Revenue Funds transfers have been the sixth-largest

Fund.
32.  For FY2014, the Mayor’s Office notes that the LADWP estimates that it will provide a

“Power Revenue Transfer” of $246.5 million to the City’s General Fund. (Mayor’s 2014-2015
Revenue Outlook, at 59.) Conversely, the Mayor’s Office has budgeted $261 million. (Id., at 3.) In
comparison, sales taxes generate $374.1 million in revenue for the General Fund. (Id., at 10.)

33, The City has described the Power Revenue Fund transfer as a tax of sorts, noting that
“[t}he assumed increase [of the Power Revenue Fund transfer] is within the historical average and is
consistent with electric users’ tax growth.” (Mayor’s 2014-2015 Revenue Outlook, at 12.)
n
i
m
m
"
"
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FIRST CAUSE OF ACTION
(PETITION FOR WRIT OF MANDATE RE:
ADOPTION OF RATES AND CHARGES IN VIOLATION OF
ARTICLE XIII OF THE CALIFORNIA CONSTITUTION)
(On Behalf of Petitioner Against All Respondents)

34.  Petitioner refers to and incorporates by reference the preceding as though set forth at
length herein.

35.  Petitioner alleges that Power Revenue Fund transfers to the City General Fund are
unconstitutional, invalid, and void, on the grounds that it was adopted in violation of Article X111 C of
the California Constitution.

36.  Petitioner alleges Power Revenue Fund transfers are not in any way attributable to any
costs incuited by LADWP or the City for electric service, and that they therefore violate Article X11I C
Section 1 (e)}(2) in that any excessive rate charges ‘eX"ée‘ed the teasonable costs to the LADWP and/or
City of providing the service or product and therefore is a "tax."

37.  Power Revenue Fund transfers constitute a “special tax™ insofar as they were and are
specially charged in the rates.

38. - Alternatively, the Power Revenue Fund transfers may be considered a "general tax"
insofar as they are deposited in the City’s General Fund and are used for general government purposes.

39.  Regardless of whether the Power Revenue Fund transfers were and are a "special” or
"general" tax, they are unconstitutional because they were not submitted to the voters for approval of a
“tax" as required by California Constitution Article XIII C §2(b)(d) and Government Code §53722 and
§53723.

40.  Respondents had and have a plain, ministerial, nondiscretionary, mandatory duty to
follow and abide by the substantive and procedural directives of California Constitution Article X111 C,
and Government Code §53722 and §53723 as hereinabove described. Respondents have repudiated and
refused to abide by their constitutional and statutory duties by their approval of any Power Revenue

Fund transfers and the imposition of the new increased electric service rates on Petitioner.
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41.  Petitioner has no plain, speedy, or adequate remedy at law. Petitioner will be irreparably
harmed unless the Court exercises its equitable jurisdiction to enter a judgment and issue a writ of
mandate to prohibit any further Power Revenue Fund transfers to the City General Fund; to order the
Respondents to comply with the substantive and procedural directives of California Constitution Article
XII C §1 and §2, as well as Government Code §53722 and §53723; and to provide such other equitable
relief as will make Petitioner whole and as the Court deems proper.

42. Prosecution of this action will result in the enforcement of important rights affecting the
public interest, for which Petitioner will be entitled and shall seek an award of attorney's fees pursuant
to CCP §1021.5.

SECOND CAUSE OF ACTION
(DECLARATORY AND INJUNCTIVE RELIEF)

(On Behalf of Petitioner Against All Respondents)
43.  Petitioner refers to and incorpOIates'by‘féféreﬁ’c:é’ﬁ‘aiagraphs 1 through 42 as though set
forth at length herein.

44. A present dispute and controversy now exists between Petitioner and Respondents, in
that Petitioner contends any Power Revenue Fund transfers are void and invalid due to the incorporation
of the unlawful rate charges, based on each of the grounds described herein above; that increased rates
used to fund Power Revenue Fund transfers are void and invalid, at least insofar as they incorporate the
unlawful excessive charges to enable any future Power Revenue Fund transfers; that if the City and.
LADWP desire to tax the customers, the matter must first be submitted to the voters for approval as a
tax in accordance with the requirements of Article XIII C of the California Constitution and
Governiment Code §53722 and §53723. Respondents City and LADWP dispute those contentions and
claim that Power Revenue Fund transfers are valid, lawful, and fully enforceable in all respects; and
that they have no unsatisfied or finther duties under Aaticle XIII C of the California Constitution and
Government Code §53722 and §53723.

45.  Petitioner desires a declaration as to the validity and enforceability of any approval of

Power Revenue Fund transfers, the Constitutional and legal issues raised in connection therewith, and
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the validity and enforceability of the rate increases imposed on Petitioner (and all other customers in the
City of Los Angeles). A judicial declaration is necessary and appropriate at this time so that Petitioner
may detenmine their ongoing rights and obligations with respect to the validity of any Power Revenue
Fund transfers and the increased rates that Petitioner are subject to pay indefinitely into the future.

46.  Petitioner has no adequate remedy at law for the dispute and controversy as alleged
herein. Further, Petitioner will suffer irreparable harm if the void and invalid resolution and rate

increases are enforced and imposed on Petitioner in the future. To prevent such harm it is necessary for

| the Court to issue its Order and Final Judgment enjoining and restraining Respondents from approving

any further Power Revenue Fund transfers and the rate increases adopted thereby as against Petitioner.
THIRD CAUSE OF ACTION
(DECLARATORY RELIEF - PROPOSITION 62,
REDUCTION IN PROPERTY TAX ALLOCATION (GC §53728)j
© (O Behalf of Pet‘itib’ner Against All Respondents) - e e

47.  Petitioner refers to and incorporates by reference paragraphs 1 through 46 as though set
forth at length herein. |

48.  Petitioner alleges that the approval of any Power Revenue Fund transfer to the City’s
General Fund by City and LADWP, without first submitting the matter to the voters for approval as a
tax, created and imposed an unlawful "tax" in violation of Article XIII C of the California Constitution
and "Proposition 62" (added by initiative measure Nov. 4, 1986; at Government Code §53720- §53730).
Regardless of whether the "tax" is characterized as a "special tax” or a "general tax," it was not put
before the voters for prior approval as required by Government Code §53722 (special tax) and
Government Code §53723 (general tax).

49.  Petitioner further alleges that, as a consequence of the Respondents' violation of
Government Code §53722 and §53723, the City is subject to and bound by the provisions of
Government Code §53728 requiring a dollar-for-dollar reduction in the amount of property tax revenue
allocated to the City pursuant to Chapter 6 of part 0.5 of Division 1 of the Revenue & Taxation Code.

The exact amount of unlawful special taxes for which the City would be subject to the provisions of
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Government Code §53728 is not known at this time, and will be subject to further proof and full
disclosure and accounting by Respondent City upon trial of the matter, but it is estimated that it would
be equal to the amount of any unlawful Power Revenue Fund transfers incorporated into the rates—
approximately $246,534,000 in 2013; $250,077,000 in 2012; $258,815,000 in 2011 and increasing—
with the further collection of unlawful taxes in the utility rates.

50.  An actual controversy has arisen and now exists between Petitioner and Respondents
concerning their respective rights and duties, in that Petitioner contends that any Power Revenue Fund
transfer levies are unlawful "taxes" by imposing rates that are in excess of the reasonable cost of
providing services, due to the unlawful transfer of revenues to the City general fund; and that City is
subject to the provisions of Proposition 62 (Government Code §53720-§53728), which the City violated
by failing to submit the matter to a (two-thirds) vote of the electorate requiring t§vo-thirds of voters to

pass as required by §53722 and §53723, making the City subject to the penalty provisions of

1] Government Code §53728. Whereas,; Respondent City denies that-any Power Revenue-Fund transfer.

levies excess revenues which constitute unlawful taxes; and denies that the City is subject to the
provisions of Proposition 62 or the provisions of Government Code §53722, §53723 and §53728.

51.  Petitioner desires a judicial determination of his rights and duties, and a declaration as to
whether Respondent City is subject to and bound by the provisions of Government Code §53728, and in
what amount.

52. A judicial declaration is necessary and appropriate at this time, under the facts and
circumstances herein above alleged, in order that the rights and duties of Petitioner, and all other
citizens, rate payers and tax payers of the City of Los Angeles, may be ascertained and finally
determined by the Court. Government Code §53728 is the only express provision of law that gives local
government an incentive to take care and caution in the imposition of fees so as to collect them only
with proper legal authority and to avoid over-collection of excess fees which constitute unlawful taxes.
Respondent City will continue to overcharge and collect excessive and arbitrary fees with impunity

unless and until it is given an incentive to take requisite care and caution, by judicial determination and

application of Government Code §53728.
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PRAYER FOR RELIEF

WHEREFORE, Petitioner prays for relief and judgment against Respondents, jointly and
severally, as follows: |

A That the Court issue a peremptory writ of mandate directing Respondents to comply
with the substantive and procedural directives of Proposition 26 and California Constitution Article
XIII as well as the sfatutory directivés of Proposition._'62 within 10 days of this Court's order
directing that they do so; or

B. In the alternative, that the Court issue an order to show cause why the Court should
not issue such writ and thereafter issue a peremptory writ compelling Respondents to perform their

public duty as set forth above;

C. For the issuance of a writ of mandate directing Respondents as provided above;

D. For declaratory judgment declaring that Respondents’ practices have violated and

{jwill continue- to -violate substantive -and. procedural. directives of Proposition 26 and California |

Constitution Article XIII as well as the statutory directives of Proposition 62.

E. For payment of attorney’s fees and costs, including those recoverable pursuant to
California Code of Civil Procedure § 1021.5, and/or pursuant to the “common fund” doctrine and/or
pursuant to equitable principles or contribution and/or other applicable method of awarding
attorney’s fees and costs;

/11
i
/1]
i
/1
/11
/11
/11
/11
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F. For any such further relief as may be permitted by law and/or that this Court deems

equitable, just and proper.

Dated: January 29, 2015

By:

Respectfully submitted,

Z —
L/?uffstophe‘r—P.’Ridou Bsq. "
_-Caleb LH. Marker, Esq.

Hannah P. Belknap, Esq.

555 E. Ocean Blvd., Suite 500

Long Beach, CA 90802

(562) 216-7380 Telephone

(562) 216-7385 Facsimile

LOWE & ASSOCIATES, P.C.

Steven T, Lowe, Esq.

Kris S. Le Fan, Esq.

11400 W. Olympic Blvd., Suite 640
. Los Angeles, California 90064

(310)477-5811 Telephone

(310) 477-7672 Facsimile

Attorneys for Petitioner
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Ruling May Endanger Key Revenue Source for Some CA Cities

Fitch Ratings-New York-11 February 2015: A recent appellate court ruling could tead to increased financial pressure for California cities
that transfer revenue from electricity utilities to general operating funds, Fitch Ratings says. We believe this decision could lead to similar
lawsuits in other locations. '

The court ruled that the city of Redding's electric system payments in lieu of taxes (PILOTs) constitute a tax and, therefors, require two-
thirds voter approval {o remain in place. If the decision from this court stands or if the case is upheld by the state Supreme Court, it would
remove an important income stream from the city of Redding's general fund. In fiscal 201 4, the electric fund PILOT accounted for 7.8% of
general fund revenues and transfers in. Electric system transfers account for a significant amount of general fund inflows in a number of
other California, cities including Glendale, Lodi, Los Angeles, Pasadena and Riverside. Fitch beliaves a trend of simitar lega! actions could
become a rating sensitivity in the coming years for those cities.

The appellate court decision would require two-thirds voter approval under Proposition 26 for the PILOTSs to remain in place unless
Redding can demonstrate that the transfers recover costs associated with providing electric service.

Momentum to fimit utility transfers for general govemment purposes has been building for decades. Proposition 218 (passed in 1996)
required new feas or taxes levied by local governments 1o receive two-thirds voter approval but excluded electric and gas rates.
Proposition 218 and a subsequent ruling by the Califomia Supreme Court in 2006 (Bighom Desert-View Water Agency v. Verijil)
successfully limited utility transfers not related to cost recovery. Proposition 26, passed in 2010, more broadly defines taxes with fewer
exclusions.
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Citizens for Fair Reu Rates v. City of Redding
Third District Court of Appeal Case No. C071906

California Supreme Court Case No. 5224779

I, Ashley A. Lloyd, declare:

I am employed in the County of Nevada, State of California. I
am over the age of 18 and not a party to the within action. My
business address is 11364 Pleasant Valley Road, Penn Valley,
California 95946. On April 2, 2015 I served the document(s)
described as MOTION FOR JUDICIAL NOTICE IN SUPPORT
OF REPLY TO ANSWER TO PETITION FOR REVIEW on the
interested parties in this action by placing a true copy thereof
enclosed in a sealed envelope addressed as follows:

SEE ATTACHED LIST

}(BY MAIL: The envelope was mailed with postage thereon
fully prepaid. I am readily familiar with the firm’s practice of
collection and processing correspondence for mailing. Under that
practice it would be deposited with the U.S. Postal Service on that
same day with postage thereon fully prepaid at Penn Valley,
California in the ordinary course of business. I am aware that on
motion of the party served, service is presumed invalid if the postal
cancellation date or postage meter date is more than one day after
service of deposit for mailing in affidavit.

I declare under penalty of perjury under the laws of the State
of California that the above is true and correct.

Executed on April 2, 2015 at Penn Valley, California.

NI OTW.

Ashley A. Idoyal” ~ /
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