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MOTION FOR JUDICIAL NOTICE

Please take notice that, pursuant to Evidence Code §§ 459, 451, and
452, and California Rules of Court, rules 8.520(g) and 8.252(a),
Plaintiffs/Respondents Tim Mendiola, ef al., hereby move for an order
granting judicial notice of the following documents, attached hereto:

1. Exhibit A- Letter from State Labor Commissioner Marcy V.
Saunders to Ted R. Huebner, dated August 12, 1999 re: Construction
Protective Services, Inc.

2. Exhibit B- Letter from Anne Stevason, Chief Counsel of the
Division of Labor Standards Enforcement to Howard M. Knee, dated
September 16, 2002, re: Construction Protective Services, Inc.

3. Exhibit C - Industrial Welfare Commission Wage Order 4-2001
(8 Cal. Code Regs. § 11040)

4. Exhibit D- Industrial Welfare Commission Wage Order 5-2001
(8 Cal. Code Regs. § 11050)

5. Exhibit E - Industrial Welfare Commission Wage Order 9-2001
(8 Cal.Code Regs. § 11090)

6. Exhibit F - Industrial Welfare Commission Wage Order 15-2001

(8 Cal. Code Regs § 11150)

7. Exhibit G- 29 Code of Federal Regulations §§ 785.20-785.23



The motion is based on this notice, the memorandum of points and
authorities, and the declaration, below.

MEMORANDUM OF POINTS AND AUTHORITIES
[. INTRODUCTION

The documents as to which Plaintiffs seek judicial notice are true
and correct copies of official records of the Division of Labor Standards
Enforcement (“DLSE”), or California regulations issued by the Industrial
Welfare Commission (“IWC”), or federal regulations issued by the United
States Department of Labor.

All of the materials for which judicial notice is sought are relevant to
the interpretation of the IWC order that governs the employment of
Plaintiffs in this case, and the issue of whether less protective federal
regulations should be “imported” into the State’s wage and hour laws, or
otherwise used to construe the IWC wage order’s requirements.

II. JUDICIAL NOTICE IS PROPER AND SHOULD BE GRANTED
Evidence Code § 459(a) provides that a reviewing court may take
notice of any matter specified in Evidence Code § 452 and shall take
judicial notice of each matter properly noticed by the trial court and each
matter that the trial court was required to notice under Evidence Code §§

451 or 453.



A. The DLSE Letters

The DLSE letters attached as Exhibits A and B come within the
scope of Evidence Code § 452(c), which allows for judicial notice of
“official acts of the ... executive ... department[] of .... any state.” These
letters are relevant because they set out the DLSE’s interpretation of the
compensability of sleep time for employees working 24 hour shifts, a key
issue in this proceeding. “The DLSE is the state agency empowered to
enforce California’s labor laws, including IWC wage orders.” (Morillion v.
Royal Packing Co. (2000) 22 Cal.4th 575, 581.) “The DLSE’s opinion
letters, while not controlling upon the courts by reason of their authority, do
constitute a body of experience and informed judgment to which courts and
litigants may properly resort for guidance.” (Brinker Restaurant Corp. v.
Superior Court (2012) 53 Cal.4th 1004, 1029, fn.11, internal quotes
omitted.)

These two DLSE letters were not presented to the trial court and are
not in the record below. It is essential that consideration be given to these
letters, in that they both reject the analysis that was set out in the one DLSE
letter on this subject that is part of the record below. (Joint Appendix
[hereinafter “JA”] 0172; letter from John Duncan, Chief Deputy Director of

Department of Industrial Relations to Ted R. Huebner, dated April 24,



1997, re: Construction Protective Services, Inc.) To the extent that this
Court may give consideration to the DLSE’s previously expressed opinions
on the issues to be decided herein, it is essential to proceed on the basis of a
complete record. Notice of these two letters is essential.

B. The IWC Wage Orders

The IWC wage orders attached as Exhibits C-F come within the
scope of Evidence Code §§ 451(b) and 452(b). Section 451(b) provides
that judicial notice shall be taken of “any matter made a subject of judicial
notice by Section ... 11343.6 ... of the Government Code.” That section of
the Government Code provides that “the courts shall take judicial notice of
the contents of each regulation which is printed ... into the California Code
of Regulations.” Section 452(b) provides that judicial notice may be taken
of “regulations ... issued by ... any public entity in the United States.”

The controlling wage order herein, IWC Order 4-2001, was
presented to the trial court and is part of the record below. (JA 0095.) It is
reproduced here for the Court’s convenience, at Exhibit C. The three other
IWC wage orders for which judicial notice is sought (Exhibits D-F) were
not formally made part of the record below. These other wage orders are
relevant to show how they are similar to or different from IWC Order 4-

2001, particularly with respect to the provisions at issue herein, so as to



enable the Court to analyze the significance of these similarities or
differences.

C. The Federal Regulations

The federal regulations attached as Exhibit G come within the scope
of Evidence Code §§ 451(b) and 452(b) and (c). Section 451(b) provides
that judicial notice shall be taken of “any matter made a subject of judicial
notice by ... Section 1507 of Title 44 of the United States Code.” That
United States Code section states: “The contents of the Federal Register
shall be judicially noticed.” Section 1510 of the United States Code requires
the Federal Register to publish the codified regulations of each agency of
the United States Government, under the designation “Code of Federal
Regulations.” These codified regulations are therefore subject to mandatory
judicial notice under Evidence Code § 45 1(b). In addition, notice may be
taken of these codified federal regulations under Evidence Code § 452(b)
[“regulations ... issued by or under the authority of the United States”] and §
452(c) [“official acts of the ... executive ... department[] of the United
States”].

The federal regulations attached hereto at Exhibit G, while not
formally the subject of judicial notice below, were discussed at length in

briefs filed by the parties in the trial court and in the Court of Appeal, and



in the decisions below. These regulations are relevant in that the central
issue before this Court is whether these regulations should be imported into
California wage and hour law, or otherwise used to construe the applicable
IWC order.
III. CONCLUSION

As the documents attached hereto are the proper subjects of judicial
notice, Plaintiffs respectfully request the Court grant this motion and take
judicial notice of the attached documents.
Dated: November 30, 2013

Respectfully submitted,

WU &l

Miles E. Locker

Attorneys for Plaintiffs/Respondents
Tim Mendiola, et al.

DECLARATION
I, Miles E. Locker, declare as follows:
1. T'am an attorney licensed to practice law in the State of
California, and am co-counsel for Plaintiffs in these proceedings before the
California Supreme Court.

2. I'was employed as an attorney for the Division of Labor



Standards Enforcement from 1990 to 2006. Throughout that time, I
received copies of all opinion letters that were issued by DLSE.

3. The DLSE opinion letter that is attached hereto as Exhibit A is a
true and correct copy of a letter, dated August 12, 1999, signed by then
Labor Commissioner Marcy V. Saunders. Along with other DLSE staff, I
received a copy of that letter immediately after it was signed.

4. The DLSE opinion letter that is attached hereto as Exhibit B is a
true and correct copy of a letter, dated September 16, 2002, signed by then
DLSE chief counsel Anne Stevason. Along with other DLSE staff, [
received a copy of that letter immediately after it was signed.

I declare under penalty of perjury that the above is true and correct.

Executed on November 30, 2013 at Healdsburg, California.

Lo € [

Miles E. Locker

PROPOSED ORDER GRANTING PLAINTIFFS’ MOTION FOR
JUDICIAL NOTICE

The Motion for Judicial Notice filed by Plaintiffs/Respondents Tim
Mendiola, et al., having been considered, and finding judicial notice
warranted under Evidence Code sections 451, 452, and 459;

IT IS HEREBY ORDERED that said Motion is GRANTED in full,

-7-



and the Court shall take judicial notice of all of the documents attached to

the Motion.

Date:

Chief Justice
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STATE OF CALIFORNIA GRAY DAVIS, Governot

DEPARTMENT OF INDUSTRIAL RELAT IONS N c ALIF 0%*&‘,\
DIVISION OF LABOR STANDARDS ERRORGEMEN 88’
455 Golden Gate Avenue, 91h Floor et nECE\‘%ED

Son Francisco, CA 94102 “
—~ _t415) 703-4810

ARCY V. SAUNDERS, Stcfe Labor Commissioner g9 KUG 16 P I 21

August 12, 1999

Ted R. Huebner, Esq.

Huebner & Hirshfield

12233 W. Olympic Boulevard, Suite 254
Los Angeles, CA 90064

Re: Construction Protective Services, Inc.
Dear Mr. Huebner:

As you are now probably aware, the Bureau of Field Enforcement
of the Division of Labor Standards Enforcement recently began an
investigation of the compensation practices of Construction
Protective Services, Inc. ("CPS"), a business that provides security
guards at construction sites. Specifically, our investigation is
directed at allegations that CPS requires its security guards to
remain on the construction premises (in or near trailers that contain
sleeping quarters), and to be available to respond to any security
problems, on weekdays from approximately 4 PM to approximately 7 AM,
and for 12 hour shifts on Saturdays, Sundays, and holidays, but that
the security guards are not paid for all of these hours.

In what is now the preliminary stage of our investigation, we
have uncovered a letter, dated April 24, 1997, that was sent to you,
as the attorney for CPS, by John C. Duncan, the former chief deputy
director of the Department of Industrial Relations. That letter
concluded that pursuant to "voluntary" written agreements, CPS could
exclude "sleep time" and "meal time" from the hours worked by its
security guards, so that such time need not be compensated. You are
hereby advised that the conclusions expressed in that letter are
incorrect and in conflict with established California law.

Security guards employed by a security guard company to provide
security at construction sites are covered by the provisions of
Industrial Welfare Commission {"IWC") Order 4-98 (and, prior to
January 1, 1998, were covered by its predecessor, Order 4-89). Order
4 defines "hours worked" as "the time during which an employee 1is
subject to the controel of an employer, and includes all time the
employee is suffered or permitted to work, whether or not required to
do so." Compensation is required for all hours worked, with overtime
compensation required for all overtime hours worked.




Ted R. Huebner, Esq.
August 12, 1999
Page 2

Order 4 does not contain any express provision allowing for a

deduction from hours worked for "sleep time" or "meal time." The
issue, then, is whether periods during which a security guard is
sleeping or eating fall within the definition of "hours worked. " The

fact that each security guard is restricted, during the entire work
shift, to the construction site that he or she is responsible for
guarding compels the conclusion that all such hours, including sleep
and meal time, are "subject to the control of the emplovyer,* and
thus, constitute "hours worked."

This conclusion is consistent with the decision in Aguilar v.
Association for Retarded Citizens (1991) 234 Cal.App.3d 21, wherein
the court held that non-exempt employees must be paid for all hours
under the control of the employer absent an express exemption in the
applicable IWC wage order. The Aguilar court therefore ruled that
the IWC's "broad definition" of hours worked “clearly includes time
when an employee is required to be at the employer's premises and
subject to the employer's control even though the employee was
allowed to sleep." Ibid., 234 Cal.App.3d at 30.

The April 24, 1997 letter issued by then chief deputy director
Duncan asserts that "[ilt is significant that the guards you employ
were homeless and [that the trailer on the construction site] is
essentially their only place of residence." Initially, we note that
the only basis for any finding that CPS employed "homeless persons®
was an assertion set out in a prior letter from you; that is, no
facts were gathered by the Division upon which any such statement
could be made. Moreover, a trailer containing a cot or bed (which,
presumably, the guard must vacate once his or her shift is over)
cannot in any way be equated to a home residence. More importantly,
even if 1t were true that these security guards had no home
residence, we fail to apprehend any legal significance. IWC Order 4
does not treat homeless workers differently than any other workers,
and Order 4's definition of "hours worked" (in contrast to IWC Order
5) does not contain any special provision for employees required to
reside on the employment premises.

The security guards are restricted to the construction sites
during their shifts for the benefit of CPS and its customers. The
very purpose of employing the security guard is to have someone on
the premises to deter theft or vandalism and to respond to any
emergencies. As the United States Supreme Court held in Armour &
Company v. Wantock (1944) 323 U.S. 126 "an employer, if he chooses,
may hire a man to de nothing, or to do nothing but wait for something
to happen. Refraining from other activities often is a factor of
instant readiness to serve, and idleness plays a part in all
employments in a stand-by capacity. Readiness to serve may be hired,
quite as much as service itself, and time spent lying in wait for
threats to the safety of the employer's property may be treated as a
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Ted R. Huebner, Esq.
August 12, 1999
Page 3

benefit to the employer." 1Ibid., 323 U.S. at 133. Thus, in Wantock,
the Supreme Court held that a company's private firefighters were
entitled to compensation for all hours during which they were
restricted to the employer's premises and expected to respond to any
emergencies, despite the fact that they were free to sleep or
otherwise engage in private pursuits during those hours. We fail to
perceive any reason to treat CPS and its security gquards any
differently.

In earlier correspondence with our Division, you have argued
that under federal law, the security guards qualify as "permanent in-
residence employees," so as to permit deductions for sleep time and
meal periods under 29 CFR section 785.23. To fall within that
federal regulation, the employees must reside on the employer's
premises "on a permanent basis or for extended periods of time."
Those facts do not appear to be present here. Moreover, whether or
not the security guards have a claim for unpaid wages under federal
law, the federal regulations governing compensable time are
substantially different from the state's definition of "hours worked"
under IWC Order 4, and thus, the federal rules cannot be used to
interpret or limit California law, particularly where, as here,
California law is more beneficial to workers. See Ramirez v.
Yosemite Water Company (1999) 20 Cal.4th 785.

We urge you to advise your client to immediately modify its
compensation practices in order to comply with California wage and
hour law. Please be advised that it is our intention to rapidly

proceed with our investigation, and any necessary litigation, in

order to secure the reimbursement of all amounts owed as unpaid wages
to CPS' employees for the past three years.

Sincerely,

%(zw/ J /MWM

Marcy V. Saunders
State Labor Commissioner

cc: Steve Smith, Director
Miles E. Locker, DLSE Chief Counsel
Rich Clark, Chief Deputy Labor Commissioner
Tom Grogan, Assistant Labor Commissioner
Greg Rupp, Assistant Labor Commissioner
Nance Steffen, Assistant Labor Commissioner
All Senior Deputy Labor Commissioners
All DLSE Staff Attorneys
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GRAY DAVIS, Govemor

N STATE OF CALIFORNIA
- DEPARTMENT OF INDUSTRIAL RELATIONS
4 ) DIVISION OF LABOR STANDARDS ENFORCEMENT
: LEGAL SECTION

320 Waes! 4th Street, Sulte 430
Los Angeles, CA 90013
(213) 897-1511

ANNE STEVASON, Chlef Counsel

September 16, 2002

Howard M. . Knee

" "Knee & Ross, LLP- o
2049 Century Park East, Ste. 2050
Los Angeles, CA 90067

Re: Construction Protective Services, Inc.

Dear Mr. Knee:

O

"N _ This letter is in response to your letter of August 21, 2002,
K__j regarding the above-referenced matter. Please excuse the delay in
this response, but we felt that a full review and response to your
letter and attached 26-page legal memorandum concerning what you
refer to as "sleep time claims" was appropriate.

In your letter you state that vyour client,- Construction

Protective Services (CPS) employs both "hourly" and "in-residence™
guards. You explain that these in-residence guards are employed at
construction sites and that they sign employment agreements which
require them to live at the job site. You state that 400 of the
firm's 1300 employees are "in-residence" guards. You describe the
facilities you state are provided to the "in-residence" guards as

"fully-equipped trailers, with kitchen and bathroom facilities.

Your letter states that your client "normally requires in-
residence guards to remain on the construction site, and to be
available to respond to any security problems, from 3:00 p.m. to
7:00 a.m. on weekdays, and from 5:00 a.m. to 9:00 p.m. on Saturdays
‘and Sundays. In resident guards, " your letter continues, "are free
to sleep or engage in personal activities and are not paid for any
time between 9:00 p.m. and 5:00 a.m., except for time spent

investigating possible security problems. In this event, the
_,,f—L__._g.uaLdsJ{eep_track_o.f._their_ti.me_a.nd_are_comp.ens.atedf_fo.r_i.tﬂpif_an
\__J interruption exceeds 3 hours, the guards are paid for the full

eight hours of sleep time."

! ’

o




(hw Howard M. Knee, Esq.
\~(~\ September 16, 2002
/ Page 2

According to your letter, "[T]he guards are also provided with
cell phones to call in their sleep interruption time and fill out
and submit an alarm response log sheet. In addition, guards are
permitted to leave the job site during this period provided they
first notify CPS [12 hours in advance] so that CPS can assign a
replacement for the time they are off site. Replacement guards do
not have access to the trailers of the in-residence guards. "

Your letter states that CPS's compensation plan (we assume you
mean the one outlined above) was approved by the U.S. Department of
Labor in a March 24, 1997, letter from Charles Striegel, the
Assistant District Director, to you. Unfortunately, you have
failed to attach a copy of that letter so we cannot, of course,
comment on that approval. Indeed, we don't even know what district

Mr. Striegel may supervise.

You also state that the plan was approved in an April 24,

1997, letter from then Chief Deputy director of the Department of

Industrial Relations, John C. Duncan, to Ted C. Huebner, an

attorney then representing CPS. Mr. Duncan's letter misstates both

(:) the law and the enforcement posture taken by the DLSE in the past.
For instance, the letter states: ‘

"However, over the past 20 years, DLSE has adopted an
enforcement policy excluding sléep time and other non-
-active duty hours of mini-storage managers under IWC
order #9-90, mortuary attendants under IWC order #2-80,
and private firefighters under IWC order #4-89 as being

consistent. with the IWC Orders."

N

That statement is incorrect.

Provisions in Orders 5 and 9 exclude ambulance drivers and
attendants scheduled for 24-hour shifts from overtime coverage if
certain requirements are met. If the worker is (1) scheduled for

24-hour shifts and (2) agrees to exclude from daily time worked (a)
not more than three meal periods of not more than one hour each and
(b) a regularly scheduled uninterrupted sleeping period of not more
than eight hours, the employer is relieved of the obligation to pay
overtime during that day. The employer must provide adequate
dormitory and kitchen facilities. (See IWC Orders 5-2001, Section
3(J) and 9-2001, Section 3 (K))

For enforéement purposes, the ambulance driver and attendant
language which allows the employer to deduct eight hours of

-7CN~——-——uninter;upted—sleep—and—up—ta—ehxee—meals—pexiodsfpex;day—has—been
\,) extended by DLSE to include certain privately employed firefighters

working 24-hour shifts in employment covered either under the

L Transportation Order (9) or the Public Housekeeping Order (5)
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industries if the workers also typically perform first aid or
medical transportation (Order 9). Mortuary attendants are typically
employed by removal services; that is employers covered by the
Transportation Industry order (Order 9). If those workers are on
24-hour shifts they are also covered under the DLSE enforcement
policy. These services are not typically performed by employees
employed on 24-hour shifts by individual mortharies and, if they
were, they would be under Order 2 which does not have an exception
for 24-hour shifts and, consequently, there could be no sleep time

or meal time exception.

It must be noted, however, that the exemption from the daily
overtime requirements that is applicable to ambulance drivers, is

not applicable to any worker who does not meet the definition of an .

ambulance drivet or an attendant. Thus, while the DLSE has taken

the position that mini storage managers and mortuary drivers and
attendants who are required to work 24-hour shifts may agree to

have the eight hours of sleep and up to three meal periods excliided

from their time worked, those workers are not exempt from the

' overtime requirements as are the ambulance drivers and attendants.
<:> Unless the worker falls within the strict exception afforded to
ambulance drivers (which would cover certain fire fighters who

(“. afford first aid and transport sick and injured) the daily overtime

J exception does not apply.

Thus, the conclusions reached by Mr. Duncan in(the "approval®"

letter were, as was pointed out to Mr. Huebner in a letter dated

August 12, 1999, from then Labor Commissioner Marci -Saunders,

—_—  “Wincorrect—_and_in.conflict with _established California law " As

that letter pointed out, your client's employees fall under the
‘protection of IWC Order 4, which does not contain any provision

(express or implied) allowing for a deduction from hours worked for
"gleep time" or "meal time." The August 12, 1999, letter then
concludes that the issue is  "whether periods during which a

security guard is sleeping or eating fall within the definition of
" "hours worked'." The conclusion reached in the letter signed by
Commissioner Saunders is that under a correct interpretation of the
California law, absent an express exception in the statutes or the
IWC Orders or in the narrow enforcement posture adopted by the
DLSE, those workers who are required to remain on the premises are
entitled to be paid for all such hours.

Your . reliance on the provisions of 29 C.F.R. § 785.23 is
misplaced as well, as was explained in the letter of August 12,
1999. The California IWC has adopted a limited utilization of

=y ——Section—785-23—in—the-express—language—contained in -Order 5-which
,) expands the definition of "hours worked" in that Order to include

o "in the case of an employee who is required. to reside on the
b employment premises, that time spent carrying out assigned
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duties..." (See Brewer v. Patel (1993) 20 Cal.App.4th 1017, 25
Cal.Rptr.2d 65) It must be noted, of course, that Order 5 is the
only order which contains that language. As pointed out above, your
client's operations involve workers protected under Order 4-2001,

not Order 5.

In addition, it must be recognized that the DLSE's limited
extension of the "sleep time" provisions for enforcement purposes!
to similarly situated employees within Orders 5 and 9, was
undertaken with the approval of the IWC but before the advent of AB
60. The Legislature, in adopting the provisions of the "eight-
Hour-Day Restoration and Workplace Flexibility Act of 1999 (AB 60),
provided a strong statement regarding the Legislative intent in its
findings and declarations: : - :

"The eight-hour workday is the mainstay of protection for
California's working people, and has been for over 80 years, "
the Legislature announced. The Legislators went on to note
that California adopted the 8-hour day in 1911, long before
the federal government enacted overtime protectiong for
workers and concluded that "[elnding daily overtime would
result in a substantial pay cut for California workers who
currently receive daily overtime.. .t Additionally, " [n]umerous
studies have linked long work hours to increased rates of
accident and injury" and "[flamily life suffers when either or
both parents are kept away from home for an extended period of
time on a daily basis."

Cleaxrly,—then, the—Legislature—intended—that—-the—eight-hour

day was to be the norm and any extension of that norm was to be the
exception and not the rule. Based on that announcement of the
strong public policy ‘underlying the eight-hour law, coupled with
the fact that the Legislature has specifically precluded even the
IWC from establishing any additional exemptions except as to "break

periodsT_meal_periodsT_and_days~oﬁ_restl_48ee_Labor_Code_§_515),
DLSE should be reluctant to extend any enforcement policy which

'In addressing questions raised regarding the enforcement policy,
the DLSE has continued to insist that only employees on 24-hour
shifts under Orders containing the ambulance driver exemption may
qualify. (See O0.L. 1992.11.23) This position is, of course,
contrary to the statement you make in your letter that "under
California case law, agreements to exclude sleep time from hours

be orceabhle_—£ mol-ovea.a

worked—have—been;—and—continue—to—be,—enforceable for employees
subject to Wage Order 4." We note, in addition, that you offer no
support for this statement and our research has failed to disclose
any such case law.
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impacts on the strict implementation of the'eight—hour law unless
the statute or the applicable IWC Order specifically provided for

such exception.

As the California Supreme Court announced many years ago, in
Industrial Welfare Com. v. Superior Court (1980) 27 Cal.3d 690, 166
Cal.Rptr. 331, 613 P.2d 579, "The Commission relies on the imposi-
tion of a premium or penalty pay for overtime work to regulate
maximum hours consistent with the health and welfare of employees
covered by this order." That announced purpose has not changed.
(See Skyline Homes v. Department of Industrial Relations (1985) 165
Cal.App.3d 239, 249; 211 Cal.Rptr. 792; 166 Cal.App.3d 232 (c) (hrg.
den. 5/29/85)) Both the California courts and the Legislature
understand .that any deviation from the eight-hour day requirement
would require the payment of a premium. It was this premium which
wag designed as an incentive to employers not to employ workers for
more than eight hours in a workday.

Addressing The Arguments In The Legal Memorandum You Attached

You note in your legal memorandum that one of the Commis-
sioners (actually Commissioner Broad) alluded to the ambulance
driver -exception in discussing the subject of whether or not to-
continue the exemption from the minimum wage for "personal
attendants". What you fail to mention is that the same Commissioner
(Barry Broad) noted later in his comments that he didn't think that
adoption by the IWC of such an exception would be appropriate
because the issue they were discussing was whether the personal

——————attendants—would—continue—to-be—exempt—from—theminimum-wage-

While we don't understand exactly what point you are making in
citing to that particular language, we do feel it necesgsary to
point out that: (1) ambulance drivers are specifically exempt from
the overtime provisions if the criteria set out in the exemption is

met,—and—(2)—personal—attendants—under Order 15— (Household

Occupations) which was the subject of the discussion you cited, had
never been entitled to overtime - indeed, a personal attendant was
not entitled to minimum wage under Order 15. What the IWC did in
the new Orders is to extend the minimum wage requirements to those
workers. Thus, when you say that "Order 15 exempts personal
attendants from all overtime requirements" that is correct; but
that was not a new exemption. Unlike under the former Orders, IWC
Order 15 now requires that personal attendants (not babysitters) be
paid the minimum wage for all "hours worked". Contrary to the
implication contained in your memorandum, the IWC did not provide

=1 = | J e | . - | I B 3. i 3 +
LIS Si€Cp anda meal deductions 1Lor pergonal attendants,

In your memorandum you then cite to the provisions of Orders
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10 and 14 which provide that workers on fishing craft'may be paid
based on the formula set out in those IWC Orders?. You state that

" there was "one issue that received close attention" and that was

"the need to address sleeping and leisure time that fishing
employees had on boats." We are not sure what you mean by "close
attention" but our review of the transcript reveals that the word
sleep was mentioned three times and one of those times had to do
with time a captain could rely on crew members to spell him or her
while the captain had the opportunity to "go below and sleep" (p.

46, 1. 19).

As yoﬁ note, an attorney from DLSE was called to provide some
guidance to the IWC on the issue. Miles Locker, attorney for the
Labor Commissioner, explained to the Commission: :

"For example, you have, let's say, in other IWC Ordere a
situation where you have 24-hour shifts, and the IWC has
carved out from that, let's say, 8 hours of sleep time
and one hour for each of three meals. And then...you
might say the employee is subject to the employer's
control by virtue of being on this boat, from which
there's no escape - because the IWC can carve out from
that, certainly, areas where the employee is not subject
to control by virtue of sleep time or meal time or time
where just the worker is - you know, the IWC can do what
is wants on that to say, “No, we view this as being non-
work time.' Then that's how DLSE would enforce that. We
would look to what the IWC did there.®

T——2Again,

We further note that the IWC did, in fact, choose to exempt
the certain workers employed on the fishing craft from the overtime
laws and gave the employer the right to craft a pay schedule which
provides for pay based on the length of the trip (six hours for a
half-day, ten hours for a three-quarter day, twelve hours for a

full-day, and_twelve hours for an overnight) From this you con-
clude that "the IWC showed an intent to relieve employers of the
obligation to pay for hours or sleep and leisure.™

Inasmuch as the DLSE had already told the IWC that there
existed precedent for the IWC announcing that sleep time could be
excluded from the '"hours worked", it is difficult for us to
conclude, as you have, that the IWC evidenced such an intention.
Why would the IWC not simply say that it was their intention to, as

LE—must~be—noted-%ha%—wefkers—en—%he—ﬁishing—e;ait—at
issue had never been entitled to either minimum wage or overtime.
Thus, the IWC was providing a new entitlement, not restricting an

old one.
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the DLSE suggested, use the same criteria it had used in the
ambulance exemption and exclude sleep and meal hours. We find it
far more 1likely that the IWC concluded, as they stated in the
Statement As To The Basis of the Orders:

"The IWC received testimony from persong employed in the
commercial passenger fishing industry that, due to the
uncertain length of the work day as well as 1long
established customs in the industry, - which is highly
dependent on the availability of fish, it would be
inappropriate to impose a requirement that employees
receive overtime pay. In addition, commercial passenger
fishing boats are subject to minimum manning requirements
regulated by the United States Coast Guard, Title 4s6,
Code of Federal Regulation, DPart 15, which limit the
number of hours that crew members may work while at sea.
There is also an exemption from overtime requirements for
commercial fishing vessels under the Fair Labor Standards
Act. Therefore, the IWC concluded that it would continue
the exemption from Section 3, Hours and Days of Work,
formerly set forth in the Labor Code § 1182.3, for
employees of commercial passenger fishing boats when they
perform duties as licensed crew members. Such an
exemption would not apply to other employees in the
industry, such.as clerical or maintenance personnel, who
do not perform duties as licensed crew members on fighing
boats. ™"

Obv-i,o.u.s,ly.,_if_sleep_and—meals_were_tﬁ.e_concern,_the_I,WC_wo.u.ld

have included clerical or maintenance personnel who do not perform
duties as licensed crew members. Maintenance personnel must sleep
ag well. In addition, of course, the fact that the U.S. Coast
Guard limits the hours that crew members (but not maintenance or
clerical workers) may work while at sea was a very important con-
sideration.  We note_that_there_is no mention of sleep or meals in

the discussion of the provisions by the IWC.

Next, you use the language contained in the IWC's Statement As
To The Basis for the changes made to Wage Order 5 which became
effective January 1, 2002°. The language you quote regarding the

’It should be noted at this point that the Statement As To The
Basis promulgated by the IWC in connection with the changes made to
Order 5-2001 was the subject of a law suit brought against the IWC.

—he—o—r—der~o—f——t—he—s-upe-rLi—er*eeurt—ef—San—F—ranei—s»ee—requ—:i.—re-s that—the
IWC "cease publication of this Statement as to the Basis" and
further orders that the Commission "adopt an amended Statement as
to the Basis, excising the extraneous material, defined as that
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definition of the term "sleeping" appears to be consistent with the
action taken by the IWC in that Order.

Initially, we must that until the IWC added the provisions
found at Section 3 (E) (2) of the Order concerning "employees with
direct responsibility for children who are under 18 years of age"
and "receiving 24-hour residential care" those workers were not
entitled to the overtime protections of the law. What the IWC did
in amending Order 5, was add that protection for those workers.

In doing so, the IWC adopted the language which was suggested
by the Wage Board. That language, contained at Section 3 (E) (2) (d)
which provides:

' "(d) No employee shall work more than 24 consecutive
hours until said employee receives not less than eight
(8) consecutive hours off-duty immediately following the

24 consecutive hours of work. Time spent sleeping shall

not be included as hours worked." (Emphasis added)

As you point out in your memorandum, the IWC in the Statement
As To The Basis for that change, stated:

~ 0

-/ "The second point is that the definition of "sleeping" is
intended to be consistent with the meaning in the Fair
Labor Standards Act (29 U.S.C. § 201 et seq., hereinafter
"FLSA") and in the IWC's other wage order that sleep time
is not included in the definition of "hours worked".

In the following paragraph, the IWC goes on to state that the
"amendment of the overtime provisions regarding time spent for
these employeés to more closely resemble the federal standards
promotes the IWC's intention to make the state and federal
exemptions .consistent where the Legislature has not expressed a
clear contrary intention." In_the following paragraph the

Commission twice refers to the "partial exemption" it has adopted
concerning the specific employees at issue and notes:

"The partial exemption at issue in the current amendments
to Wage Order 5 is limited to some of the overtime rules
and does not depend on the employee's pay or whether it
is paid in the form of a salary.™

—
K_) portion of the Statement of the Basis beginning with the words
“[tlhe IWC sought'..." ' The IWC has made a decision not to appeal

4 that decision.




N

AN
N

Howard M. Knee, Esq.
September 16, 2002
Page 9

The Commission then addresses the so-called "white collar!"
exemptions which became an issue in the law suit referred to above.
It is clear, however, that the IWC was addressing the specific
language which it adopted in the amendments. The IWC was not
indicating that it was adopting a general rule that "sleep time"
was not to be counted as time worked.

If for instance, as you argue in your memorandum at pages 7
and 8: "[T]he intent of the IWC now could not be clearer: under all
wage orders, sleep time is to be excluded from hours worked under
state law to the same extent that it is excluded under federal
law", why did the IWC find it necessary in the "partial exemption
at issue in the current amendments to Wage Order 5" to specifically
state: "[T]ime spent sleeping shall not be included as hours
worked." If the IWC was enacting a new rule which extended the
meaning of "sleep time" to preclude any employee who was allowed to
sleep while on duty from claiming that time as hours worked, there
would be no reason to mention the obvious. The fact is, as the IWC
recognized, under the normal rules of statutory construction, any
exception from remedial legislation such as the Labor Code or the
IWC Orders must be narrowly construed. (Ramirez v. Yosemite' Water
Co. (1999) 20 Cal.4th 785, 794-95) Thus, absent the specific
language in Section 3(E) (2) (d) which discounts "sleep time" in
calculating hours worked, the IWC recognized that the usual DLSE
enforcement policy would apply. ‘

Also, the IWC mentions that they wish to make the IWC Orders
consistent with the FLSA." The provision of federal law which is

""ﬂﬂ=isténGLAmH4k£he—pxop@siti@n—that~cime—spent~isieeping£—sha11

Sy

not be included as hours worked is found at 29 C.F.R. § 785.22;
though the federal regulation allows sleep time and meal periods to
be deducted. That consistency, as discussed above, is already
recognized by the California Industrial Welfare Commission in the
exemption granted for ambulance drivers and attendants. However,
again, as_ discussed above, that_exemption is contained in only two

Orders and your client does not fall under either of them.

Next you allude to the case of Monzon 'v. Shaefer (1990) 224
Cal.App.3d 16, and argue that the case, which arose under the
provisions of Order 9, somehow is relevant to your client's posi-
tion. Without belaboring the point, your client's employees fall
under the provisions of Order 4-2001, not Order 9 which deals with
the Transportation Industry.

]

However, the Monzon case does, we think, illustrate the

lmportance oOf tThe exception contained in  IWC Order 9. The
California Supreme Court in Morillion v. Royal Packing Co. (2000)
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22 Cal.4th 575, cited to the dissenting‘ opinion in the Monzon case
to support its position that absent a specific exemption, the term
"hours worked" includes all time under the control of the employer.
Citing Monzon at 224 Cal.App.3d, p- 48; id. at p. 50 (conc. & dis.
opn. of Johnson, J.:

"ambulance drivers who sleep in designated Bleeping area
are “subject to the control of the employer, ! and absent
an exception excluding the time spent sleeping as
compensable, it counts as “hours worked!'.!" :

We find, also, that the California Supreme Court's conclusion
in that same case (Morillion, supra) that the court found "per-
suasive the following general statement of “hours worked' the DLSE

‘made...'Under California law it is only necessary that the worker
be subject-to the "control of the employer" in order to be entitled
to compensation'." Id., at page 584, to be compelling. In view of

the Supreme Court's decision in Morillion any contrary interpre-
tation you may be able to decipher from Monzon is really irrele-

: vant. (Auto Equity Sales, Inc. v. Superior Court (1962) 57 Ccal.2d
(:) 450, 455) .
(“) Your arguments concerning the case of Aguilar v. Association

for Retarded Children (1991) 234 Cal.App.3d 21, are misleading. You
state that while the previous letter you received stated that the
Aguilar case stands for the proposition "that non-exempt employees
must be paid for all hours under the control of the employer absent
an express exemption in the applicable IWC wage orxder® that, in

fact is not what the case stands for. We submit the following
language from the Aguilar case for your consideration: -

"ARC argues DLSE's interpretation is unreasonable becausge
DLSE did not treat the ARC employees under the rule

applying to 24-hour shifts. We, however, find nothing
unreasonable in DLSE's analysis. Wage Order 5-80 gener-
ally provides "hours worked" for which compensation must
be paid includes the hours when an employee "is subject
to the control of an employer," including "all the time
the employee is suffered or permitted to work whether or
not required to do so...." This broad definition clearly
includes time when an employee is required to be at the

majority found unnecessary that the agreement be in writing. The
majority had based its finding on the fact that the federal law did

not require a writing.

_C>__4T_he_di,s_s_e_n.t was_based, in part, on_ the requirement _that the
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employer's premises and subject to the employer's control
-even though the employee was allowed to sleep. ARC does

not contest this construction. Rather, ARC argues an
exemption from "hours worked" compensation rule applies
to the employees here. We disagree.

"The Wage Order expressly provides an exemption from
compensation for sleep time only for employees who work

24-hour shifts. The record is clear the employees here
do not work 24-hour shifts." (Id., at page 30) (Emphasis
added) :

Based on the above languge, DLSE firmly believes that the
statement contained in the letter which you cite is correct.
~ Your c¢ontention to the effect that the ambulance driver
exception at issue in Monzon did not deal with "deduction from
hours worked for sleep time", but, instead the provision allows the
sleep time "to be paid at straight time rates" is simply erroneous.
A thorough reading of the provision® will illustrate the error of
your conclusion. :

Your argument concerning the case of Bono Enterprises, Inc. v.
Bradshaw (1995) 32 Cal.App.4th 968, is not clear. The Bono case
involved” employees who were required to remain on the employer's
premises during the "duty-free" meal period. As we understand your
argument, you find fault with the DLSE's. pogition that there are
"substantial differences between the federal and state definitions
of "hours worked". (Memorandum, page 18)°%. You argue that the CpP8

.,

StThe daily overtime provisions of subsection (A) above shall not
apply to ambulance drivers and attendants scheduled for 24-hour
shifts of duty who have agreed in writing to exclude from daily
time worked not more than three (3) meal periods of not more than

ore (I houreach arnd = regularly scheduled uninterrupted sleeping
period of not more than eight (8) hours..."

SWhile you do admit that the California Supreme Court has noted
that DLSE has correctly "underscored the substantial differences"
between the definitions of hours worked under California and

 federal law, you contend that this "somewhat equivocal statement

[by the Court] is dictum." A finding that the language cited by
the Court was dictum would require that you first find that the
language was not "necessary for the resolution of the case, "

Gyerman v. United States Lines Co. (1972) 7 Cal.3d 488, 498. an

unbiased reading of the language in the Morillion case will reveal,
we are sure, that the California Supreme Court was not musing on
unnecessary points. But, even if one were to conclude that the
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work rules which permit a guard to leave the premises during the
night time hours if the guard has given 12 hours advance notice to
the company equates to the employees in the Bono case who made
"prior arrangements to re-enter the plant". Although the Bono
decision does not elaborate, the "prior arrangements" amounted to
the worker telling the guard on the way out that they were going to
return. That is a far cry from what you state is the company
policy employed by CPS requiring 12 hours notice.

Assuming that your client's workers are resident employees, on
page 20 you argue that California cases would require that such
resident employees as CPS's be treated like other regident workers.
You again fail to support your premise with any case law. You miss
the point if you conclude that the employees are suffering dis-
crimination. The fact is, Order 4-2001 'which protects your client's
employees offers more protection than Order 5 or 9 which you want
to incorporate. How, then, would the law require that the rational
basis test require that lesser protections should apply to them?

The California Supreme Court long ago determined that the
right to regulate hours and working conditions are very broad. In
the case of Industrial Welfare Commission v. Superior Court, supra,
27 Cal.3d 690, 731-732, the court concluded: o

"From at least as early as the United States Supreme
Court decision in West Coast Hotel Co. v. Parrish (1937)
300 U.S. 379, 57 8.Ct. 578, 81 L.Ed. 703, sustaining the
constitutionality of a state minimum wage law in the face

of =& simiIar~due—prccess*@h&iTéﬁgéT“thé*Eases have made
¢lear that state regulations of minimum wages, maximum
hours and working conditions come to the courts
“freighted with (a) strong presumption of regularity!
(Ralphs Grocery Co. v. Reimel (1968) 69 Cal.2d 172, 175,
70 Cal.Rptr. 407, 410, 444 Pp.2d 79, 82) and are not

subject to “de Tmovo' judicial Teview. As the court
emphasized in West Coast Hotel: “(T)imes without number
we have said that the Legislature is primarily the judge
of the necessity of such an enactment, that every
possible presumption is in favor of its validity, and
that though the court may hold views inconsistent with
the wisdom of the law, it may not be annulled unless
palpably in excess of legislative power.' (300 U.S. at p.
398, 57 S.Ct. at p. 585)

.-

particular language you cite is dicta, Supreme Court dictum can be
highly persuasive. (Evans v. City of Bakersfield (1994) 22
Cal.App.4th 321,
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"Moreover, the authorities similarly declare that the
“legislative power' to regulate employment conditions is
very broad indeed, even though such regulations almost
inevitably impose some economic burden upon employers.
Again, as the Supreme Court stated in West Coast Hotel:
“In dealing with the relation of employer and employed,
the legislature has necessarily a wide field of dis-
cretion in order that there may be suitable protection of
health and safety, and that peace and good order may be
promoted through regulations designed to insure wholesome
conditions of work and freedom from oppression.' (Id., at
p. 393, 57 S.Ct. at pp. 582-583.) The employers com-
pletely fail to show that the wage and hours regulations .

they "attack are not ‘raticnally related to~ these
permissible state interests.®

Your argument regarding the application of Brewer v. Patel

(1993) 20 Cal.App.4th 1017, does not address the problem your

client has with the fact that his employee's are covered under the

_ definition of hours worked found in Order 4 and not the definition

(:) found in Order 5. Would you have this agency (or a court) adopt

. .new definitions of hours worked in order to allow your client to

(;) escape the obligation to pay for all the hours the guards he
employs are under the direction and control of the employer?

Suffice to say that the position that the DLSE takes in regard
to the hours worked by the guards employed by your client is the
same position (indeed the only viahle position) that_the DLSE has

taken since it began enforcing the IWC Orders. As the letter of
August 12, 1999, clearly stated, the letter written by Mr. Duncan
expressed conclusions which were, and are, '"incorrect and in
conflict with established California law."

We hope you advise your client of the fact that the firm's pay

provigions currently in effect are not legal under California law.
We hope that you and your client will cooperate with DLSE
investigators and turn over the records as required by law.

Both you and your client should be aware, howéver, that this
agency intends to enforce the law.

Y?B;s truly

/ a5y
<:> é//i4L¢Llﬁ(' /A
, ANNE STEVASON

) Chief Counsel
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INDUSTRIAL WELFARE COMMISSION
ORDER NO. 4-2001
REGULATING
WAGES, HOURS AND WORKING CONDITIONS IN THE

PROFESSIONAL, TECHNICAL, CLERICAL, MECHANICAL AND SIMILAR OCCUPATIONS

TAKE NOTICE: To employers and representatives of persons working in industries and occupations in the State of California: The
Department of Industrial Relations amends and republishes the minimum wage and meals and lodging credits in the Industrial Welfare
Commission’s Orders as a result of legislation enacted (AB 1835, Ch. 230, Stats of 2006, adding sections 1182.12 and 1182.13 to the
California Labor Code.) The amendments and republishing make no other changes to the IWC'’s Orders.

1. APPLICABILITY OF ORDER

This order shall apply to all persons employed in professional, technical, clerical, mechanical, and similar occupations whether paid on
a time, piece rate, commission, or other basis, except that:

(A) Provisions of Sections 3 through 12 shall not apply to persons employed in administrative, executive, or professional capacities.
The following requirements shall apply in determining whether an employee’s duties meet the test to qualify for an exemption from those
sections:

(1) Executive Exemption. A person employed in an executive capacity means any employee:
(a) Whose duties and responsibilities involve the management of the enterprise in which he/she is employed or of a customarily
recognized department or subdivision thereof; and
(b) Who customarily and regularly directs the work of two or more other employees therein; and
(c) Who has the authority to hire or fire other employees or whose suggestions and recommendations as to the hiring or firing
and as to the advancement and promotion or any other change of status of other employees will be given particular weight; and
(d) Who customarily and regularly exercises discretion and independent judgment; and
(e) Who is primarily engaged in duties which meet the test of the exemption. The activities constituting exempt work and non-
exempt work shall be construed in the same manner as such items are construed in the following regulations under the Fair Labor Standards
Act effective as of the date of this order: 29 C.FR. Sections 541.102, 541.104-111, and 541.115-116. Exempt work shall include, for example,
all work that is directly and closely related to exempt work and work which is properly viewed as a means for carrying out exempt functions.
The work actually performed by the employee during the course of the workweek must, first and foremost, be examined and the amount of
time the employee spends on such work, together with the employer's realistic expectations and the realistic requirements of the job, shall
be considered in determining whether the employee satisfies this requirement.
() Such an employee must also earn a monthly salary equivalent to no less than two (2) times the state minimum wage for
full-time employment. Full-time employment is defined in Labor Code Section 51 5(c) as 40 hours per week.
(2} Administrative Exemption. A person employed in an administrative capacity means any employee:
(a) Whose duties and responsibilities involve either:
(i) The performance of office or non-manual work directly related to management policies or general business operations
of his/her employer or histher employer’s customers; or
(i) The performance of functions in the administration of a school system, or educational establishment or institution, or
of a department or subdivision thereof, in work directly related to the academic instruction or training carried on therein; and
(b) Who customarily and regularly exercises discretion and independent judgment; and
(c)Who regularly and directly assists a proprietor, or an employee employed in a bona fide executive or administrative capacity
(as such terms are defined for purposes of this section); or
(d) Who performs under only general supervision work along specialized or technical lines requiring special training,
experience, or knowledge; or
(e) Who executes under only general supervision special assignments and tasks; and
(f) Who is primarily engaged in duties that meet the test of the exemption. The activities constituting exempt work and non-
exempt work shall be construed in the same manner as such terms are construed in the following regulations under the Fair Labor
Standards Act effective as of the date of this order: 29 C.F.R. Sections 541.201 -205, 541.207-208, 541.210, and 541.215. Exempt work shall
include, for example, all work that is directly and closely related to exempt work and work which is properly viewed as a means for carrying
out exempt functions. The work actually performed by the employee during the course of the workweek must, first and foremost, be
examined and the amount of time the employee spends on such work, together with the employer's realistic expectations and the realistic
requirements of the job, shall be considered in determining whether the employee satisfies this requirement.
(9) Such employee must also earn a monthly salary equivalent to no less than two (2) times the state minimum wage for full-
time employment. Full-time employment is defined in Labor Code Section 51 5(c) as 40 hours per week.
(3) Professional Exemption. A person employed in a professional capacity means any employee who meets all of the following
requirements:
(a) Who is licensed or certified by the State of California and is primarily engaged in the practice of one of the following
recognized professions: law, medicine, dentistry, optometry, architecture, engineering, teaching, or accounting; or
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(b} Who is primarily engaged in an occupation commonly recognized as a learned or artistic profession. For the purposes of
this subsection, “learned or artistic profession” means an employee who is primarily engaged in the performance of:

(i) Work requiring knowledge of an advanced type in a field or science or learning customarily acquired by a prolonged
course of specialized intellectual instruction and study, as distinguished from a general academic education and from an apprenticeship,
and from training in the performance of routine mental, manual, or physical processes, or work that is an essential part of or necessarily
incident to any of the above work; or

(i) Work that is original and creative in character in a recognized field of artistic endeavor (as opposed to work which can
be produced by a person endowed with general manual or intellectual ability and training), and the result of which depends primarily on the
invention, imagination, or talent of the employee or work that is an essential part of or necessarily incident to any of the above work: and

(iii) Whose work is predominantly intellectual and varied in character (as opposed to routine mental, manual, mechanical,
or physical work) and is of such character that the output produced or the resuit accomplished cannot be standardized in relation to a given
period of time.

(c) Who customarily and regularly exercises discretion and independent judgment in the performance of duties set forth in
subparagraphs (a) and (b).

(d) Who earns a monthly salary equivalent to no less than two (2) times the state minimum wage for full-time employment.
Full-time employment is defined in Labor Code Section 515 (c) as 40 hours per week.

(e) Subparagraph (b) above is intended to be construed in accordance with the following provisions of federal law as they
existed as of the date of this wage order: 29 C.F.R. Sections 541.207, 541.301(a)-(d), 541.302, 541.306, 541.307, 541.308, and 541.310.

(f) Notwithstanding the provisions of this subparagraph, pharmacists employed to engage in the practice of pharmacy, and
registered nurses employed to engage in the practice of nursing, shall not be considered exempt professional employees, nor shali they be
considered exempt from coverage for the purposes of this subparagraph unless they individually meet the criteria established for exemption
as executive or administrative employees.

(9) Subparagraph (f) above shall not apply to the following advanced practice nurses:

(i) Certified nurse midwives who are primarily engaged in performing duties for which certification is required pursuant to
Article 2.5 (commencing with Section 2746) of Chapter 6 of Division 2 of the Business and Professions Code.

(i) Certified nurse anesthetists who are primarily engagedin performing duties for which certification is required pursuant
to Article 7 (commencing with Section 2825) of Chapter 6 of Division 2 of the Business and Professions Code.

(iii) Certified nurse practitioners who are primarily engaged in performing duties for which certification is required pursuant
to Article 8 (commencing with Section 2834) of Chapter 6 of Division 2 of the Business and Professions Code.

(iv) Nothing in this subparagraph shall exempt the occupations set forth in clauses (i), (ii), and (iii) from meeting the re-
quirements of subsection 1(A)(3)(a)—(d) above. :

(h) Except, as provided in subparagraph (i), an employee in the computer software field who is paid on an hourly basis shall
be exempt, if all of the following apply:

(i) The employee is primarily engaged in work that is intellectual or creative and that requires the exercise of discretion
and independent judgment.

(ii) The employee is primarily engaged in duties that consist of one or more of the following:

—The application of systems analysis techniques and procedures, including consulting with users, to determine hardware,
software, or system functional specifications.

—The design, development, documentation, analysis, creation, testing, or modification of computer systems or programs,
including prototypes, based on and related to user or system design specifications.

—Thedocumentation, testing, creation, ormodification of computerprograms related to the designofsoftware orhardware
for computer operating systems.

(ii) The employee is highly skilled and is proficient in the theoretical and practical application of highly specialized
information to computer systems analysis, programming, and software engineering. A job titie shall not be determinative of the
applicability of this exemption.

{iv) The employee's hourly rate of pay is not less than forty-one dollars ($41.00). The Office of Policy, Research and
Legislation shall adjust this pay rate on October 1 of each year to be effective on January 1 of the following year by an amount equal to
the percentage increase in the California Consumer Price Index for Urban Wage Earners and Clerical Workers.*

(i) The exemption provided in subparagraph (h) does not apply to an employee if any of the following apply:

(i) The employee is a trainee or employee in an entry-level position who is learning to become proficient in the theoretical
and practical application of highly specialized information to computer systems analysis, programming, and software engineering.

(ii) The employee is in a computer-related occupation but has not attained the level of skill and expertise necessary to
work independently and without close supervision.

(iit) The employee is engaged in the operation of computers or in the manufacture, repair, or maintenance of computer
hardware and related equipment.

(iv) The employee is an engineer, drafter, machinist, or other professional whose work is highly dependent upon or
facilitated by the use of computers and computer software programs and who is skilled in computer-aided design software, including
CADI/CAM, butwho is notin a computer systems analysis or programming occupation.

(v) The employee is a writer engaged in writing material, including box labels, product descriptions, documentation,
promotional material, setup and installation instructions, and other similar written information, either for print or for on screen media or who
writes or provides content material intended to be read by customers, subscribers, or visitors to computer-related media such as the World
Wide Web or CD-ROMs.

(vi) The employee is engaged in any of the activities set forth in subparagraph (h) for the purpose of creating imagery for
effects used in the motion picture, television, or theatrical industry.
(B) Except as provided in Sections 1, 2, 4, 10, and 20, the provisions of this order shall not apply to any employees directly employed
* Pursuant to Labor Code section 515.5, subdivision (a)(4), the Office of Policy, Research and Legislation, Department of Industrial
Relations, has adjusted the minimum hourly rate of pay specified in this subdivision to be $49.77, effective January 1, 2007. This hourly

rate of pay is adjusted on October 1 of each year to be effective on January 1, of the following year, and may be obtained at
www.dir.ca.gov/IWC or by mail from the Department of Industrial Relations.
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by the State or any political subdivision thereof, including any city, county, or special district.

(C) The provisions of this order shall not apply to outside salespersons.

(D) The provisions of this order shall not apply to any individual who is the parent, spouse, child, or legally adopted child of the
employer.

(E) The provisions of this order shall not apply to any individual participating in a national service program, such as AmeriCorps,
carried out using assistance provided under Section 12571 of Title 42 of the United States Code. (See Stats. 2000, ch. 365, amending
Labor Code Section 1171.)

2. DEFINITIONS

(A) An “alternative workweek schedule” means any regularly scheduled workweek requiring an employee to work more than eight (8)
hours in a 24-hour period.

(B) “Commission” means the industrial Welfare Commission of the State of California.

(C) “Division” means the Division of Labor Standards Enforcement of the State of California.

(D) “Emergency” means an unpredictable or unavoidable occurrence at unscheduled intervals requiring immediate action.

(E) “Employ” means to engage, suffer, or permit to work.

(F) “Employee” means any person employed by an employer.

(G) "Employees in the health care industry” means any of the following:

(1) Employees in the health care industry providing patient care; or

(2) Employees in the health care industry working in a clinical or medical department, including pharmacists dispensing
prescriptions in any practice setting; or

(3) Employees in the health care industry working primarily or regularly as a member of a patient care delivery team; or

(4) Licensed veterinarians, registered veterinary technicians and unregistered animal health technicians providing patient care.

(H) “Employer” means any person as defined in Section 18 of the Labor Code, who directly or indirectly, or through an agent or any
other person, employs or exercises control over the wages, hours, or working conditions of any person.

(1) “Health care emergency” consists of an unpredictable or unavoidable occurrence at unscheduled intervals relating to health care
delivery, requiring immediate action.

(J) “Health care industry” is defined as hospitals, skilled nursing facilities, intermediate care and residential care facilities, convalescent
care institutions, home health agencies, clinics operating 24 hours per day, and clinics performing surgery, urgent care, radiology,
anesthesiology, pathology, neurology or dialysis.

(K) "Hours worked” means the time during which an employee is subject to the control of an employer, and includes all the time the
employee is suffered or permitted to work, whether or not required to do so. Within the health care industry, the term “hours worked® means
the time during which an employee is suffered or permitted to work for the employer, whether or not required to do so, as interpreted in
accordance with the provisions of the Fair Labor Standards Act.

(L) *Minor” means, for the purpose of this order, any person under the age of 18 years.

(M) “Outside salesperson” means any person, 18 years of age or over, who customarily and regularly works more than half the working
time away from the employer’s place of business selling tangible or intangible items or obtaining orders or contracts for products, services
or use of facilities.

(N) “Primarily” as used in Section 1, Applicability, means more than one-half the employee’s work time.

(O) “Professional, Technical, Clerical, Mechanical, and Similar Occupations” includes professional, semiprofessional, managerial,
supervisorial, laboratory, research, technical, clerical, office work, and mechanical occupations. Said occupations shall include, but not be
limited to, the following: accountants; agents; appraisers; artists; attendants; audio-visual technicians; bookkeepers; bundlers; billposters;
canvassers; carriers; cashiers, checkers; clerks; collectors; communications and sound technicians; compilers; copy holders; copy readers;
copy writers; computer programmers and operators; demonstrators and display representatives; dispatchers; distributors; door-keepers;
drafters; elevator operators; estimators; editors; graphic arts technicians: guards, guides; hosts; inspectors; installers; instructors; interview- .
ers; investigators; librarians; laboratory workers; machine operators; mechanics; mailers; messengers; medical and dental technicians and
technologists; models; nurses; packagers; photographers; porters and cleaners; process servers; printers; proof readers; salespersons and
sales agents; secretaries; sign erectors; sign painters; social workers; solicitors; statisticians; stenographers; teachers; telephone, radio-
telephone, telegraph and call-out operators; tellers; ticket agents; tracers; typists; vehicle operators; x-ray technicians; their assistants and
other related occupations listed as professional, semiprofessional, technical, clerical, mechanical, and kindred occupations.

(P) “Shift" means designated hours of work by an employee, with a designated beginning time and quitting time.

(Q) “Split shift” means a work schedule, which is interrupted by non-paid non-working periods established by the employer, other than
bonafiderestormealperiods.

(R) “Teaching” means, for the purpose of Section 1 of this order, the profession of teaching under a certificate from the Commission
for Teacher Preparation and Licensing or teaching in an accredited college or university.

(S) “Wages" includes all amounts for labor performed by employees of every description, whether the amount is fixed or ascertained
by the standard of time, task, piece, commission basis, or other method of calculation.

(T) "Workday” and “day” mean any consecutive 24-hour period beginning at the same time each calendar day.

(U) “Workweek” and “week” mean any seven (7) consecutive days, starting with the same calendar day each week. “Workweek’ is a
fixed and regularly recurring period of 168 hours, seven (7) consecutive 24-hour periods.

3. HOURS AND DAYS OF WORK
(A) Daily Overtime - General Provisions

(1) The following overtime provisions are applicable to employees 18 years of age or over and to employees 16 or 17 years of age
who are not required by law to attend school and are not otherwise prohibited by law from engaging in the subject work. Such employees
shall not be employed more than eight (8) hours in any workday or more than 40 hours in any workweek unless the employee receives one
and one-half (1'/2) times such employee’s regular rate of pay for all hours worked over 40 hours in the workweek. Eight (8) hours of labor
constitutes a day’s work. Employment beyond eight (8) hours in any workday or more than six (6) days in any workweek is permissible
provided the employee is compensated for such overtime at not less than:

{a) One and one-half (1'/2) times the employee's regular rate of pay for all hours worked in excess of eight (8) hours up to
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and including 12 hours in any workday, and for the first eight (8) hours worked on the seventh (7™) consecutive day of work in a workweek;
and

(b) Double the employee’s regular rate of pay for all hours worked in excess of 12 hours in any workday and for all hours
worked in excess of eight (8) hours on the seventh (7 consecutive day of work in a workweek.

(c) The overtime rate of compensation required to be paid to a nonexempt full-time salaried employee shall be computed by
using the employee’s regular hourly salary as one-fortieth (1/40) of the employee's weekly salary.

(B) Alternative Workweek Schedules

(1) No employer shall be deemed to have violated the daily overtime provisions by instituting, pursuant to the election procedures
set forth in this wage order, a regularly scheduled alternative workweek schedule of not more than ten (10) hours per day within a 40 hour
workweek without the payment of an overtime rate of compensation. All work performed in any workday beyond the schedule established
by the agreement up to 12 hours a day or beyond 40 hours per week shall be paid at one and one-half (1'/2) times the employee’s regular
rate of pay. All work performed in excess of 12 hours per day and any work in excess of eight (8) hours on those days worked beyond the
regularly scheduled number of workdays established by the alternative workweek agreement shall be paid at double the employee’s regular
rate of pay. Any alternative workweek agreement adopted pursuant to this section shall provide for not less than four (4) hours of work in
any shift. Nothing in this section shall prohibit an employer, at the request of the employee, to substitute one day of work for another day
of the same length in the shift provided by the alternative workweek agreement on an occasional basis to meet the personal needs of the
employee without the payment of overtime. No hours paid at either one and one-half (1) or double the regular rate of pay shall be included
in determining when 40 hours have been worked for the purpose of computing overtime compensation.

(2) Ifanemployerwhose employees have adopted an alternative workweek agreementpermitted by this order requires an employee
to work fewer hours than those that are regularly scheduied by the agreement, the employer shall pay the employee overtime compensation
at a rate of one and one-half (1'/2) times the employee’s regular rate of pay for all hours worked in excess of eight (8) hours, and double the
employee’s regular rate of pay for all hours worked in excess of 12 hours for the day the employee is required to work the reduced hours.

(3) An employer shall not reduce an employee's regular rate of hourly pay as a result of the adoption, repeal or nullification of an
alternative workweek schedule.

(4) An employer shall explore any available reasonable alternative means of accommodating the religious belief or observance
of an affected employee that conflicts with an adopted alternative workweek schedule, in the manner provided by subdivision (j) of Section
12940 of the Government Code.

(5) An employer shall make a reasonable effort to find a work schedule not to exceed eight (8) hours in a workday, in order to
accommodate any affected employee who was eligible to vote in an election authorized by this section and who is unable to work the
alternative workweek schedule established as the resuit of that election.

(6) An employer shall be permitted, but not required, to provide a work schedule not to exceed eight (8) hours in a workday to
accommodate any employee who is hired after the date of the election and who is unable to work the alternative workweek scheduie
established by the election.

(7) Arrangements adopted in a secret ballot election held pursuant to this order prior to 1998, or under the rules in effect prior to
1998, and before the performance of the work, shall remain valid after July 1, 2000 provided that the results of the election are reported by
the employer to the Office of Policy, Research and Legislation by January 1, 2001, in accordance with the requirements of subsection (C)
below (Election Procedures). If an employee was voluntarily working an alternative workweek schedule of not more than ten (10) hours a
day as of July 1, 1999, that alternative workweek schedule was based on an individual agreement made after January 1, 1998 between the
employee and employer, and the employee submitted, and the employer approved, a written request on or before May 30, 2000 to continue
the agreement, the employee may continue to work that alternative workweek schedule without payment of an overtime rate of
compensation for the hours provided in the agreement. The employee may revoke his/her voluntary authorization to continue such a
schedule with 30 days written notice to the employer. New arrangements can only be entered into pursuant to the provisions of this section.
Notwithstanding the foregoing, if a health care industry employer implemented a reduced rate for 12-hour shift employees in the last
quarter of 1999 and desires to reimplement a flexible work arrangement that includes 12-hour shifts at straight time for the same work
unit, the employer must pay a base rate to each affected employee in the work unit that is no less than that employee's base rate in 1999
immediately prior to the date of the rate reduction.

(8) Notwithstanding the above provisions regarding alternative workweek schedules, no employer of employees in the health care
industry shall be deemed to have violated the daily overtime provisions by instituting, pursuant to the election procedures set forth in this
wage order a regularly scheduled alternative workweek schedule that includes workdays exceeding ten (10) hours but not more than 12
hours within a 40 hour workweek without the payment of overtime compensation, provided that:

(a) An employee who works beyond 12 hours in a workday shall be compensated at double the employee's regular rate of
pay for all hours in excess of 12;

(b) An employee who works in excess of 40 hours in a workweek shall be compensated at one and one-half (1'/2) times the
employee’s regular rate of pay for all hours over 40 hours in the workweek:

(c) Any alternative workweek agreement adopted pursuant to this section shall provide for not less than four (4) hours of work
in any shift;

(d) The same overtime standards shall apply to employees who are temporarily assigned to a work unit covered by this
- subsection;

(e) Any employer who instituted an alternative workweek schedule pursuant to this subsection shall make a reasonable effort
to find another work assignment for any employee who participated in a valid election prior to 1998 pursuant to the provisions of Wage
Orders 4 and 5 and who is unable to work the atternative worlweek schedule established;

{f) An employer engaged in the operation of a licensed hospital orin providing personnel for the operation of a licensed hospital
who institutes, pursuant to a valid order of the Commission, a regularly scheduled alternative workweek that includes no more than three
(3) 12-hour workdays, shall make a reasonable effort to find another work assignment for any employee who participated in the vote which
authorized the schedule and is unable to work the 12-hour shifts. An employer shall not be required to offer a different work assignment to
an employee if such a work assignment is not available or if the employee was hired after the adoption of the 12 hour, three (3) day
alternative workweek schedule.

(9) No employee assigned to work a 12-hour shift established pursuant to this order shall be required to work more than 12 hours
in any 24-hour period unless the chief nursing officer or authorized executive declares that:
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(a) A “health care emergency”, as defined above, exists in this order; and



(b) All reasonable steps have been taken to provide required staffing; and
(c) Considering overall operational status needs, continued overtime is necessary to provide required staffing.

(10) Provided further that no employee shall be required to work more than 16 hours in a 24-hour period unless by voluntary mutual
agreement of the employee and the employer, and no employee shall work more than 24 consecutive hours until said employee receives
not less than eight (8) consecutive hours off duty immediately following the 24 consecutive hours of work.

(11) Notwithstanding subsection (B)(9) above, an employee may be required to work up to 13 hours in any 24-hour period if the
employee scheduled to relieve the subject employee does not report for duty as scheduled and does not inform the employer more than
two (2) hours in advance of that scheduled shift that he/she will not be appearing for duty as scheduled.

(C) ElectionProcedures

Election procedures for the adoption and repeal of alternative workweek schedules require the following:

(1) Each proposal for an alternative workweek schedule shall be in the form of a written agreement proposed by the employer.
The proposed agreement must designate a regularly scheduled alternative workweek in which the specified number of work days and work
hours are regularly recurring. The actual days worked within that alternative workweek schedule need not be specified. The employer may
propose a single work schedule that would become the standard schedule for workers in the work unit, or a menu of work schedule options,
from which each employee in the unit would be entitled to choose. If the employer proposes a menu of work schedule options, the employee
may, with the approval of the employer, move from one menu option to another.

(2) In order to be valid, the proposed alternative workweek schedule must be adopted in a secret ballot election, before the
performance of work, by at least a two-thirds (2/3) vote of the affected employees in the work unit. The election shall be held during
regular working hours at the employees’ work site. For purposes of this subsection, “affected employees in the work unit” may include all
employees in areadily identifiable work unit, such as a division, a department, a job classification, a shift, a separate physical location, ora
recognized subdivision of any such work unit. A work unit may consist of an individual employee as long as the criteria for an identifiable
work unit in this subsection are met.

(3) Prior to the secret ballot vote, any employer who proposed to institute an alternative workweek. schedule shall have made a
disclosure in writing to the affected employees, including the effects of the proposed arrangement on the employees’ wages, hours, and
benefits. Such a disclosure shall include meeting(s), duly noticed, held at least 14 days prior to voting, for the specific purpose of discuss-
ing the effects of the alternative workweek schedule. An employer shall provide that disclosure in a non-English language, as well as in
English, if at least five (5) percent of the affected employees primarily speak that non-English language. The employer shall mail the written
disclosure to employees who do not attend the meeting. Failure to comply with this paragraph shall make the election null and void.

(4) Any election to establish or repeal an alternative workweek schedule shall be held at the work site of the affected employees.
The employer shall bear the costs of conducting any election held pursuant to this section. Upon a complaint by an affected employee, and
after an investigation by the labor commissioner, the labor commissioner may require the employer to select a neutral third party to conduct
the election.

(5) Any type of alternative workweek schedule that is authorized by the Labor Code may be repealed by the affected employees.
Upon a petition of one-third (1/3) of the affected employees, a new secret ballot election shall be held and a two-thirds (2/3) vote of the
affected employees shall be required to reverse the alternative workweek schedule. The election to repeal the alternative workweek
schedule shall be held not more than 30 days after the petition is submitted to the employer, except that the election shall be held not less
than 12 months after the date that the same group of employees voted in an election held to adopt or repeal an alternative workweek
schedule. However, where an alternative workweek schedule was adopted between October 1, 1999 and October 1, 2000, a new secret
baliot election to repeal the alternative workweek schedule shall not be subject to the 12-month interval between elections. The election
shall take place during regular working hours at the employees’ work site. If the alternative workweek schedule is revoked, the employer
shall comply within 60 days. Upon proper showing of undue hardship, the Division of Labor Standards Enforcement may grant an
extension of time for compliance.

(6) Only secret ballots may be cast by affected employees in the work unit at any election held pursuant to this section. The resuits
of any election conducted pursuant to this section shall be reported by the employer to the Office of Policy, Research and Legislation
within 30 days after the results are final, and the report of election results shall be a public document. The report shall include the final tally
of the vote, the size of the unit, and the nature of the business of the employer.

(7) Employees affected by a change in the work hours resulting from the adoption of an alternative workweek schedule may not
be required to work those new work hours for at least 30 days after the announcement of the final results of the election.

(8) Employers shall not intimidate or coerce employees to vote either in support of orin opposition to a proposed alternative work-
week. No employees shall be discharged or discriminated against for expressing opinions concerning the alternative workweek election or
for opposing or supporting its adoption or repeal. However, nothing in this section shall prohibit an employer from expressing his/her position
concerning that alternative workweek to the affected employees. A violation of this paragraph shall be subject to Labor Code Section 98 et
seq.

(D) The provisions of subsections (A), (B} and (C) above shall not apply to any employee whose earnings exceed one and one-half
(1'/2) times the minimum wage if more than half of that employee's compensation represents commissions.

(E) One and one-half (1') times a minor's regular rate of pay shall be paid for all work over 40 hours in any workweek except minors
16 or 17 years old who are not required by law to attend school and may therefore be employed for the same hours as an adult are subject
tosubsection (A) or(B) and (C) above.

(VIOLATIONS OF CHILD LABOR LAWS are subject to civil penalties of from $500 to $10,000 as well as to criminal penalties.

Refer to California Labor Code Sections 1285 to 1312 and 1390 to 1339 for additional restrictions on the employment of minors

and for descriptions of criminal and civil penalties for violation of the child labor laws. Employers should ask school districts about

any required work permits.)

(F) An employee may be employed on seven (7) workdays in one workweek when the total hours of employment during such workweek
do not exceed 30 and the total hours of employment in any one workday thereof do not exceed six (6).

(G) If a meal period occurs on a shift beginning or ending at or between the hours of 10 p.m. and 6 a.m., facilities shall be available
for securing hot food and drink or for heating food or drink, and a suitable sheltered place shall be provided in which to consume such food
or drink.

(H) The provisions of Labor Code Sections 551 and 552 regarding one (1) day’s rest in seven (7) shall not be construed to prevent an
accumulation ofdays of rest when the nature of the employment reasonably requires the employee to work seven (7) or more consecutive
days; provided, however, that in each calendar month, the employee shall receive the equivalent of one (1) day’s rest in seven (7).
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(1) Except as provided in subsections (E), (H) and (L), this section shall not apply to any employee covered by a valid collective bar-
gaining agreement if the agreement expressly provides for the wages, hours of work, and working conditions of the employees, and if the
agreement provides premium wage rates for all overtime hours worked and a regular hourly rate of pay for those employees of not less than
30 percent more than the state minimum wage.

(J) Notwithstanding subsection (1) above, where the employer and a labor organization representing employees of the employer have
entered into a valid collective bargaining agreement pertaining to the hours of work of the employees, the requirement regarding the
equivalent of one (1) day’s rest in seven (7) (see subsection (H) above) shall apply, unless the agreement expressly provides otherwise.

(K) The provisions of this section are not applicable to employees whose hours of service are regulated by:

(1) The United States Department of Transportation Code of Federal Regulations, Title 49, Sections 395.1 to 395.13, Hours of
Service of Drivers; or

(2) Title 13 of the California Code of Regulations, subchapter 6.5, Section 1200 and following sections, regulating hours of
drivers.

(L) No employee shall be terminated or otherwise disciplined for refusing to work more than 72 hours in any workweek, except in an
emergency as defined in Section 2(D).

(M) If an employer approves a written request of an employee to make up work time that is or would be lost as a result of a personal
obligation of the employee, the hours of that makeup work time, if performed in the same workweek in which the work time was lost, may
not be counted toward computing the total number of hours worked in a day for purposes of the overtime requirements, except for hours
in excess of 11 hours of work in one (1) day or 40 hours of work in one (1) workweek. If an employee knows in advance that he/she will be
requesting makeup time for a personal obligation that will recur at a fixed time over a succession of weeks, the employee may request to
make up work time for up to four (4) weeks in advance; provided, however, that the makeup work must be performed in the same week that
the work time was lost. An employee shall provide a signed written request for each occasion that the employee makes a request to make
up work time pursuant to this subsection. While an employer may inform an employee of this makeup time option, the employer is prohibited
from encouraging or otherwise soliciting an employee to request the employer’s approval to take personal time off and make up the work
hours within the same workweek pursuant to this subsection.

4. MINIMUM WAGES

(A) Every employer shall pay to each employee wages not less than seven dollars and fifty cents ($7.50) per hour for all hours worked,
effective January 1, 2007, and not less than eight dollars ($8.00) per hour for all hours worked, effective January 1, 2008, except:

LEARNERS. Employees during their first 160 hours of employment in occupations in which they have no previous similar or related
experience, may be paid not less than 85 percent of the minimum wage rounded to the nearest nickel.

(B) Every employer shall pay to each employee, on the established payday for the period involved, not less than the applicable minimum
wage for all hours worked in the payroll period, whether the remuneration is measured by time, piece, commission, or otherwise.

(C) When an employee works a split shift, one (1) hour's pay at the minimum wage shalf be paid in addition to the minimum wage for
that workday, except when the employee resides at the place of employment.

(D) The provisions of this section shall not apply to apprentices regularly indentured under the State Division of Apprenticeship
Standards.

5. REPORTING TIME PAY

(A) Each workday an employee is required to report for work and does report, but is not put to work or is furnished less than haif said
employee’s usual or scheduled day's work, the employee shall be paid for half the usual or scheduled day’s work, but in no event for less
than two (2) hours nor more than four (4) hours, at the employee’s regular rate of pay, which shall not be less than the minimum wage.

(B) If an employee is required to report for work a second time in any one workday and is furnished less than two (2) hours of work on
the second reporting, said employee shall be paid for two (2) hours at the employee’s regular rate of pay, which shall not be less than the
minimum wage. .

(C) The foregoing reporting time pay provisions are not applicable when:

(1) Operations cannot commence or continue due to threats to employees or property; or when recommended by civil authorities;
or

(2) Public utilities fail to supply electricity, water, or gas, or there is a failure in the public utilities, or sewer system; or

(3) The interruption of work is caused by an Act of God or other cause not within the employer’s control.

(D) This section shall not apply to an employee on paid standby status who is called to perform assigned work at a time other than the
employee’s scheduled reporting time.

6. LICENSES FOR DISABLED WORKERS

(A) A license may be issued by the Division authorizing employment of a person whose earning capacity is impaired by physical disability
or mental deficiency at less than the minimum wage. Such licenses shall be granted only upon joint application of employer and employee
and employee’s representative if any.

(B) A special license may be issued to a nonprofit organization such as a sheltered workshop or rehabilitation facility fixing special
minimum rates to enable the employment of such persons without requiring individuat licenses of such employees.

(C) All such licenses and special licenses shall be renewed on a yearly basis or more frequently at the discretion of the Division. (See
California Labor Code, Sections 1191 and 1191.5)

7. RECORDS
(A) Every employer shall keep accurate information with respect to each employee including the following:
(1) Full name, home address, occupation and social security number.
(2) Birth date, if under 18 years, and designation as a minor.
(3) Time records showing when the employee begins and ends each work period. Meal periods, split shift intervals and total daily
hours worked shall also be recorded. Meal periods during which operations cease and authorized rest periods need not be recorded.
(4) Total wages paid each payroll period, including value of board, lodging, or other compensation actually furnished to the
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employee.

(5) Total hours worked in the payroll period and applicable rates of pay. This information shall be made readily available to the
employee upon reasonable request. .

(6) When a piece rate or incentive plan is in operation, piece rates or an explanation of the incentive plan formula shall be provided
to employees. An accurate production record shall be maintained by the employer.

(B) Every employer shall semimonthly or at the time of each payment of wages furnish each employee, either as a detachable part of
the check, draft, or voucher paying the employee's wages, or separately, an itemized statement in writing showing: (1) all deductions; (2) the
inclusive dates of the period for which the employee is paid; (3) the name of the employee or the employee's social security number; and
(4) the name of the employer, provided all deductions made on written orders of the employee may be aggregated and shown as one
item.

(C) All required records shall be in the English language and in ink or other indelible form, properly dated, showing month, day and
year, and shall be kept on file by the employer for at least three years at the place of employment or at a central location within the State of
California. An employee’s recards shall be available for inspection by the employee upon reasonable request.

(D) Clocks shall be provided in all major work areas or within reasonable distance thereto insofar as practicable.

8. CASH SHORTAGE AND BREAKAGE

No employer shall make any deduction from the wage or require any reimbursement from an employee for any cash shortage, break-
age, orloss of equipment, unless it can be shown that the shortage, breakage, or loss is caused by a dishonest or wiliful act, or by the gross
negligence of the employee.

9. UNIFORMS AND EQUIPMENT

(A) When uniforms are required by the employer to be worn by the employee as a condition of employment, such uniforms shall be
provided and maintained by the employer. The term “uniform” includes wearing apparel and accessories of distinctive design or color.

NOTE: This section shall not apply to protective apparel regulated by the Occupational Safety and Health Standards Board.

(B) When tools or equipment are required by the employer or are necessary to the performance of a job, such tools and equipment shall
be provided and maintained by the employer, except that an employee whose wages are at least two (2) times the minimum wage provided
herein may be required to provide and maintain hand tools and equipment customarily required by the trade or craft. This subsection (B)
shall not apply to apprentices regularly indentured under the State Division of Apprenticeship Standards.

NOTE: This section shall not apply to protective equipment and safety devices on tools regulated by the Occupational Safety and

Health Standards Board.

(C)A reasonable depositmay be required as security for the return of the items furnished by the employer under provisions of
subsections (A) and (B) of this section upon issuance of a receipt to the employee for such deposit. Such deposits shall be made pursuant to
Section 400 and following of the Labor Code or an employer with the prior written authorization of the employee may deduct from the
employee’s last check the cost of an item furnished pursuant to (A) and (B) above in the event said item is not returned. No deduction shall be

made at any time for normal wear and tear. All items furnished by the employer shall be returned by the employee upon completion of the
job.

10. MEALS AND LODGING

(A) "Meal” means an adequate, well-balanced serving of a variety of wholesome, nutritious foods.

(B) “Lodging” means living accommodations available to the employee for full-time occupancy which are adequate, decent, and sanitary
according to usual and customary standards. Employees shall not be required to share a bed.

(C) Meals or lodging may not be credited against the minimum wage without a voluntary written agreement between the employer and
the employee. When credit for meals or lodging is used to meet part of the employer's minimum wage obligation, the amounts so credited
may notbe morethanthefollowing:

Effective Effective

January 1, 2007 January 1, 2008
Lodging:
Room occupied alone ...........c.ccooovvieiiiieceeieeeee e $35.27 per week $37.63 per week
Room shared .........ccocoooveieeivieiiceieee e, $29.11 per week $31.06 per week
Apartment—two-thirds (2/3) of the ordinary rental value,
andinnoeventmorethan ............cccocceoeoeiiiiiorenn.. $423.51 per month $451.89 per month
Where a couple are both employed by the employer, two-
thirds (2/3) of the ordinary rental value, and in
noeventmorethan ..o, $626.49 per month $668.46 per month
Meals:

$2.72 $2.90

$3.72 $3.97

$5.00 $5.34

(D) Meals evaluated as part of the minimum wage must be bona fide meals consistent with the employee’s work shift. Deductions shall
not be made for meals not received or lodging not used.

(E) I, as a condition of employment, the employee must live at the place of employment or occupy quarters owned or under the control
of the employer, then the employer may not charge rent in excess of the values listed herein.
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11. MEAL PERIODS ‘

(A) No employer shall employ any person for a work period of more than five (5) hours without a meal period of not less than 30
minutes, except that when a work period of not more than six (6) hours will complete the day's work the meal period may be waived by
mutual consent of the employer and the employee. Unless the employee is relieved of all duty during a 30 minute meal period, the meal
period shall be considered an “on duty” meal period and counted as time worked. An “on duty” meal period shall be permitted only when
the nature of the work prevents an employee from being relieved of all duty and when by written agreement between the parties an on-the-
job paid meal period is agreed to. The written agreement shall state that the employee may, in writing, revoke the agreement at any time.

(B) If an employer fails to provide an employee a meal period in accordance with the applicable provisions of this order, the employer
shall pay the employee one (1) hour of pay at the employee’s regular rate of compensation for each workday that the meal period is not
provided.

(C) In all places of employment where employees are required to eat on the premises, a suitable place for that purpose shall be
designated.

(D) Notwithstanding any other provision of this order, employees in the health care industry who work shifts in excess of eight (8) total
hours in a workday may voluntarily waive their right to one of their two meal periods. In order to be valid, any such waiver must be
documented in a written agreement that is voluntarily signed by both the employee and the employer. The employee may revoke the
waiver at any time by providing the employer at least one (1) day's written notice. The employee shall be fully compensated for all working
time, including any on-the-job meal period, while such a waiver is in effect.

12. REST PERIODS

(A) Everyemployershall authorize and permitallemployees totake restperiods, whichinsofar as practicable shall be in the middle ofeachwork
period. Theauthorized restperiodtimeshallbebasedonthetotal hours workeddaily atthe rate often (10) minutes netresttime perfour(4)hours
or major fraction thereof. However, a rest period need not be authorized for employees whose total daily work time is less than three and one-half
(3'/2) hours. Authorized rest period time shall be counted as hours worked for which there shall be no deduction from wages.

(B) If an employer fails to provide an employee a rest period in accordance with the applicable provisions of this order, the employer
shall pay the employee one (1) hour of pay at the employee's regular rate of compensation for each workday that the rest period is not
provided.

13. CHANGE ROOMS AND RESTING FACILITIES

(A) Employers shall provide suitable lockers, closets, or equivalent for the safekeeping of employees’ outer clothing during working
hours, and when required, for their work clothing during non-working hours. When the occupation requires a change of clothing, change
rooms or equivalent space shall be provided in order that employees may change their clothing in reasonable privacy and comfort. These
rooms or spaces may be adjacent to but shall be separate from toilet rooms and shall be kept clean.

NOTE: This section shall not apply to change rooms and storage facilities regulated by the Occupational Safety and Health Standards

Board.

(B) Suitable resting facilities shall be provided in an area separate from the toilet rooms and shall be available to employees during
work hours.

14. SEATS

(A) All working employees shall be provided with suitable seats when the nature of the work reasonably permits the use of seats.

(B) When employees are not engaged in the active duties of their employment and the nature of the work requires standing, an adequate
number of suitable seats shall be placed in reasonable proximity to the work area and employees shall be permitted to use such seats when
it does not interfere with the performance of their duties.

15. TEMPERATURE

(A) The temperature maintained in each work area shall provide reasonable comfort consistent with industry-wide standards for the
nature of the process and the work performed.

(B) If excessive heat or humidity is created by the work process, the employer shall take all feasible means to reduce such excessive
heat or humidity to a degree providing reasonable comfort. Where the nature of the employment requires a temperature of less than 60° F,
a heated room shall be provided to which employees may retire for warmth, and such room shall be maintained at not less than 68°.

(C) A temperature of not less than 68° shall be maintained in the toilet rooms, resting rooms, and change rooms during hours of use.

(D) Federal and State energy guidelines shall prevail over any conflicting provision of this section.

16. ELEVATORS

Adequate elevator, escalator or similar service consistent with industry-wide standards for the nature of the process and the work
performed shall be provided when employees are employed four floors or more above or below ground level.

17. EXEMPTIONS

If, in the opinion of the Division after due investigation, it is found that the enforcement of any provision contained in Section 7, Records;
Section 12, Rest Periods; Section 13, Change Rooms and Resting Facilities; Section 14, Seats; Section 15, Temperature; or Section 16,
Elevators, would not materially affect the welfare or comfort of employees and would work an undue hardship on the employer, exemption
may be made at the discretion of the Division. Such exemptions shall be in writing to be effective and may be revoked after reasonable
notice is given in writing. Application for exemption shall be made by the employer or by the employee and/or the employee’s
representative to the Division in writing. A copy of the application shall be posted at the place of employment at the time the application
is filed with the Division.

18. FILING REPORTS
(See California Labor Code, Section 1174(a))



19. INSPECTION
(See California Labor Code, Section 1174)

20. PENALTIES

(See California Labor Code, Section 1199)

(A) In addition to any other civil penalties provided by law, any employer or any other person acting on behalf of the employer who
violates, or causes to be violated, the provisions of this order, shall be subject to the civil penalty of:

(1) Initial Violation — $50.00 for each underpaid employee for each pay period during which the employee was underpaid in addition
to the amount which is sufficient to recover unpaid wages.

(2) Subsequent Violations — $100.00 for each underpaid employee for each pay period during which the employee was underpaid in
addition to an amount which is sufficient to recover unpaid wages.

(3) The affected employee shall receive payment of all wages recovered.

(B) The labor commissioner may also issue citations pursuant to California Labor Code Section 1197.1 for non-payment of wages for
overtime work in violation of this order.

21. SEPARABILITY

If the application of any provision of this order, or any section, subsection, subdivision, sentence, clause, phrase, word, or portion of this
order should be held invalid or unconstitutional or unauthorized or prohibited by statute, the remaining provisions thereof shall not be affected
thereby, but shall continue to be given full force and effect as if the part so held invalid or unconstitutional had not been included herein.

22. POSTING OF ORDER

Every employer shall keep a copy of this order posted in an area frequented by employees where it may be easily read during the
workday. Where the location of work or other conditions make this impractical, every employer shall keep a copy of this order and make it
available to every employee upon request.

QUESTIONS ABOUT ENFORCEMENT of the Industrial
Welfare Commission orders and reports of violations should be
directed to the Division of Labor Standards Enforcement. A listing of
the DLSE offices is on the back of this wage order. Look in the white
pages of your telephone directory under CALIFORNIA, State of,
Industrial Relations for the address and telephone number of the
office nearest you. The Division has offices in the following cities:
Bakersfield, El Centro, Fresno, Long Beach, Los Angeles, Oakland
Redding, Sacramento, Salinas, San Bernardino, San Diego, San
Francisco, San Jose, Santa Ana, Santa Barbara, Santa Rosa,
Stockton, Van Nuys.

SUMMARIES IN OTHER LANGUAGES

The Department of industrial Relations will make summaries of wage
and hour requirements in this Order available in Spanish, Chinese
and certain other languages when it is feasible to do so. Mail your
request for such summaries to the Department at:

P.O. box 420603, San Francisco, CA 94142-0603.

RESUMEN EN OTROS IDIOMAS

El Departamento de Relaciones Industriales confeccionara un re-
sumen sobre los requisitos de salarioy horario de esta Disposicion
en espaiiol, chino y algunos otros idiomas cuando sea posibie
hacerlo. Envie por correo su pedido por dichos resumenes al De-
partamento a: P.O. box 420603, San Francisco, CA 94142-0603.
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All complaints are handled confidentially. For further information or to file your complaints, contact the State of California at the following department offices:

Division of Labor Standards Enforcement (DLSE)

BAKERSFIELD

Division of Labor Standards Enforcement
7718 Meany Ave.

Bakersfield, CA 93308

661-587-3060

EL CENTRO

Division of Labor Standards Enforcement
1550 W. Main St.

El Centro, CA 92643

760-353-0607

FRESNO

Division of Labor Standards Enforcement
770 E. Shaw Ave., Suite 222

Fresno, CA 93710

559-244-5340

LONG BEACH

Division of Labor Standards Enforcement
300 Oceangate, 3™ Floor

Long Beach, CA 90802

562-590-5048

LOS ANGELES

Division of Labor Standards Enforcement
320 W. Fourth St., Suite 450

Los Angeles, CA 90013

213-620-6330

OAKLAND

Division of Labor Standards Enforcement
1515 Clay Street, Room 801

Oakland, CA 94612

510-622-3273

REDDING

Division of Labor Standards Enforcement
2115 Civic Center Drive, Room 17
Redding, CA 96001

530-225-2655

SACRAMENTO

Division of Labor Standards Enforcement
2031 Howe Ave, Suite 100

Sacramento, CA 95825

916-263-1811

SALINAS

Division of Labor Standards Enforcement
1870 N. Main Street, Suite 150

Salinas, CA 93906

831-443-3041

SAN BERNARDINO

Division of Labor Standards Enforcement
464 West 4™ Street, Room 348

San Bernardino, CA 92401
909-383-4334

SAN DIEGO

Division of Labor Standards Enforcement
7575 Metropolitan, Room 210

San Diego, CA 92108

619-220-5451

SAN FRANCISCO

Division of Labor Standards Enforcement
455 Golden Gate Ave. 10" Floor

San Francisco, CA 94102

415-703-5300

SANFRANCISCO -HEADQUARTERS
Division of Labor Standards Enforcement
455 Golden Gate Ave. 9" Floor

San Francisco, CA 94102

415-703-4810

SAN JOSE

Division of Labor Standards Enforcement
100 Paseo De San Antonio, Room 120
San Jose, CA 95113

408-277-1266

SANTA ANA

Division of Labor Standards Enforcement

605 West Santa Ana Blvd., Bldg. 28, Room 625
Santa Ana, CA 92701

714-558-4910

SANTA BARBARA

Division of Labor Standards Enforcement
411 E. Canon Perdido, Room 3

Santa Barbara, CA 93101

805-568-1222

SANTA ROSA

Division of Labor Standards Enforcement
50 D" Street, Suite 360

Santa Rosa, CA 95404

707-576-2362

STOCKTON

Division of Labor Standards Enforcement
31 E. Channel Street, Room 317
Stockton, CA 95202

209-948-7771

VAN NUYS

Division of Labor Standards Enforcement
6150 Van Nuys Boutevard, Room 206
Van Nuys, CA 91401

818-901-5315

EMPLOYERS: Do notsend copies of your alternative workweek
election ballots or election procedures.

Prevailing Wage Hotline (415) 703-4774

Only the results of the alternative workweek election
shall be mailed to:

Department of Industrial Relations

Office of Policy, Research and Legislation
P.O. Box 420603

San Francisco, CA 94142-0603

(415) 7034780
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TAKE NOTICE: To employers and representatives of persons working in industries and occupations in the State of California: The
Department of Industrial Relations amends and republishes the minimum wage and meals and lodging credits in the Industrial Welfare
Commission’s Orders as a result of legisiation enacted (AB 1835, Ch. 230, Stats of 2006, adding sections 1182.12 and 1182.13 to the
California Labor Code.) The amendments and republishing make no other changes to the IWC's Orders.

1. APPLICABILITY OF ORDER

This order shall apply to all persons employed in the public housekeeping industry whether paid on a time, piece rate, commission, or
other basis, except that:

(A) Except as provided in Sections 1,2,4,10, and 20, the provisions of this order shall not apply to student nurses in a school accredited
by the California Board of Registered Nursing or by the Board of Vocational Nurse and Psychiatric Technician Examiners are exempted by
the provisions of sections 2789 or 2884 of the Business and Professions Code;

(B) Provisions of sections 3 through 12 shall not apply to persons employed in administrative, executive, or professional capacities.
The following requirements shall apply in determining whether an employee's duties meet the test to qualify for an exemption to those
sections:

(1) Executive Exemption. A person employed in an executive capacity means any employee:
(a) Whose duties and responsibilities involve the management of the enterprise in which he or she is employed or of a
customarily recognized department or subdivision thereof; and
(b) Who customarily and regularly directs the work of two or more other employees therein; and
(c) Who has the authority to hire or fire other employees or whose suggestions and recommendations as to the hiring or firing
and as to the advancement and promotion or any other change of status of other employees will be given particular weight; and
(d) Who customarily and regularly exercises discretion and independent judgment; and
(e) Who is primarily engaged in duties which meet the test of the exemption. The activities constituting exempt work and non-
exempt work shall be construed in the same manner as such items are construed in the following regulations under the Fair Labor
Standards Act effective as of the date of this order: 29 C.FR. Sections 541.102, 541.104-111, and 541.115-116. Exempt work shall
include, for example, all work that is directly and closely related to exempt work and work which is property viewed as a means for carrying
out exempt functions. The work actually performed by the employee during the course of the work week must, first and foremost, be
examined and the amount of time the employee spends on such work, together with the employer's realistic expectations and the realistic
requirements of the job, shall be considered in determining whether the employee satisfies this requirement.
(f) Such an employee must also earn a monthly salary equivalent to no less than two (2) times the state minimum wage for
full-time employment. Full-time employment is defined in Labor Code Section 515(c) as 40 hours per week.
(2) Administrative Exemption. A person employed in an administrative capacity means any employee:
(a) Whose duties and responsibilities involve either:
(i) The performance of office or non-manual work directly related to management policies or general business operations
of his employer or his employer's customers; or
(ii) The performance of functions in the administration of a school system, or educational establishment or institution, or
of a department of subdivision thereof, in work directly related to the academic instruction or training carried on therein; and
(b) Who customarily and regularly exercises discretion and independent judgment; and
(c) Who regularly and directly assists a proprietor, or an employee employed in a bona fide executive or administrative capacity
(as such terms are defined for purposes of this section); or
(d) Who performs under only general supervision work along specialized or technical lines requiring special training,
experience, or knowledge; or
(e) Who executes under only general supervision special assignments and tasks; and
{f) Who is primarily engaged in duties which meet the test of the exemption. The activities constituting exempt work and non-
exemptwork shall be construed in the same manner as such terms are construed in the following regulations under the Fair Labor Standards
Act effective as of the date of this order: 29 C.FR. Sections 541.201-205, 541.207-208, 541.210, and 541.215. Exempt work shall include, for
example, all work that is directly and closely related to exempt work and work which is properly viewed as a means for carrying out exempt
functions. The work actually performed by the employee during the course of the work week must, first and foremost, be examined and the
amount of time the employee spends on such work, together with the employer's realistic expectations and the realistic requirements of the
job, shall be considered in determining whether the employee satisfies this requirement.
(9) Such employee must also earn a monthly salary equivalent to no less than two (2) times the state minimum wage for full-
time employment. Full-time employment is defined in Labor Code Section 515(c) as 40 hours per week.
(3) Professional Exemption. A person employed in a professional capacity means any employee who meets all of the following
requirements:
(a) Who'is licensed or certified by the State of California and is primarily engaged in the practice of one of the following
recognized professions: law, medicine, dentistry, optometry, architecture, engineering, teaching, or accounting; or
{b) Who is primarily engaged in an occupation commonly recognized as a learned or artistic profession. For the purposes of
this subsection, "learned or artistic profession” means an employee who is primarily engaged in the performance of:
(i) Work requiring knowledge of an advanced type in a field or science or learning customarily acquired by a prolonged

—1




course of specialized intellectual instruction and study, as distinguished from a general academic education and from an apprenticeship,
and from training in the performance of routine mental, manual, or physical processes, or work that is an essential part of or necessarily
incident to any of the above work; or

(iiy Work that is original and creative in character in a recognized field of artistic endeavor (as opposed to work which can
be produced by a person endowed with general manual or intellectual ability and training), and the result of which depends primarily on the
invention, imagination, or talent of the employee or work that is an essential part of or necessarily incident to any of the above work; and

(iii) Whose work is predominantly intellectual and varied in character (as opposed to routine mental, manual, mechanical,
or physical work) and is of such character that the output produced or the result accomplished cannot be standardized in relation to a given
period of time.

(c) Who customarily and regularly exercises discretion and independent judgment in the performance of duties set forth in
paragraph (a).

(d) Who earns a monthly salary equivalent to no less than two (2) times the state minimum wage for full-time employment.
Full-time employment is defined in Labor Code Section 515 (c) as 40 hours per week.

(e) Subparagraph (b) above is intended to be construed in accordance with the following provisions of federal law as they
existed as of the date of this Wage Order: 29 C.FR. Sections 541.207, 541.301(a)-(d), 541.302, 541.306, 541.307, 541.308, and 541.310.

() Notwithstanding the provisions of this subparagraph, pharmacists employed to engage in the practice of pharmacy, and
registered nurses employed to engage in the practice of nursing, shall not be considered exempt professional employees, nor shall they be
considered exempt from coverage for the purposes of this subsection unless they individually meet the criteria established for exemption
as executive or administrative employees.

(g) Subparagraph (f) above, shall not apply to the following advanced practice nurses:

(i) Certified nurse midwives who are primarily engaged in performing duties for which certification is required pursuant to
Article 2.5 (commencing with Section 2746) of Chapter 6 of Division 2 of the Business and Professions Code.

(ii) Certified nurse anesthetists who are primarily engaged in performing duties for which certification is required pursuant
to Article 7 (commencing with Section 2825) of Chapter 6 of Division 2 of the Business and Professions Code.

(ii)) Certified nurse practitioners who are primarily engaged in performing duties for which certification is required pursuant
to Article 8 (commencing with Section 2834) of Chapter 6 of Division 2 of the Business and Professions Code.

(iv) Nothing in this subparagraph shall exempt the occupations set forth in clauses (i), (i), and (iii) from meeting the
requirements of subsection 1(B)(3)(a)-(d), above.

(h) Except as provided in subparagraph (i), an employee in the computer software field who is paid on an hourly basis shalt
be exempt, if all of the following apply:

(i) The employee is primarily engaged in work that is intellectual or creative and requires the exercise of discretion and
independent judgment.

(ii) The employee is primarily engaged in duties that consist of one or more of the following:

—Theapplication ofsystems analysis techniques and procedures, including consultingwith users, to determine hardware,
software, or system functional specifications.

— The design, development, documentation, analysis, creation, testing, or modification of computer systems or programs,
including prototypes, based on and related to, user or system design specifications.

—The documentation, testing, creation, or modification of computer programs related to the design of software or hard-
ware for computer operating systems.

(i) The employee is highly skilled and is proficient in the theoretical and practical application of highly specialized
information to computer systems analysis, programming, and software engineering. A job title shall not be determinative of the
applicability of this exemption.

(iv) The employee’s hourly rate of pay is not less than forty-one dollars ($41.00). The Office of Policy, Research and
Legislation shall adjust this pay rate on October 1 of each year to be effective on January 1 of the following year by an amount equai to
the percentage increase in the California Consumer Price Index for Urban Wage Earners and Clerical Workers.*

(i) The exemption provided in subparagraph (h) does not apply to an employee if any of the following apply:

(i) The employee is a trainee or employee in an entry-level position who is learning to become proficient in the theoretical
and practical application of highly specialized information to computer systems analysis, programming, and software engineering.

(i) The employee is in a computer-related occupation but has not attained the level of skill and expertise necessary to
work independently and without close supervision.

(iii) The employee is engaged in the operation of computers or in the manufacture, repair, or maintenance of computer
hardware and related equipment.

(iv) The employee is an engineer, drafter, machinist, or other professional whose work is highly dependent upon or facili-
tated by the use of computers and computer software programs and who is skilled in computer-aided design software, including CAD/CAM,
but who is not in a computer systems analysis or programming occupation.

(v) The employee is a writer engaged in writing material, including box labels, product descriptions, documentation,
promotional material, setup and installation instructions, and other similar written information, either for print or for onscreen media or who
writes or provides content material intended to be read by customers, subscribers, or visitors to computer-related media such as the World
Wide Web or CD-ROMs.

(vi) The employee is engaged in any of the activities set forth in subparagraph (h) for the purpose of creating imagery for
effects used in the motion picture, television, or theatrical industry.

(C) Except as provided in Sections 1, 2, 4, 10, and 20, the provisions of this order shall not apply to any employees directly employed
by the State or any political subdivision thereof, including any city, county, or special district.

(D) The provisions of this order shall not apply to outside salespersons.

(E) Provisions of this order shall not apply to any individual who is the parent, spouse, child, or legally adopted child of the employer.

(F) The provisions of this order shall not apply to any individual participating in a national service program, such as AmeriCorps,
carried out using assistance provided under Section 12571 of Title 42 of the United States Code. (See Stats. 2000, ch. 365, amending
Labor Code § 1171.)

2. DEFINITIONS

(A) An “alternative workweek schedule” means any regularly scheduled workweek requiring an employee to work more than eight (8)
hours in a 24-hour period.

* Pursuant to Labor Code section 515.5, subdivision (a)(4), the Office of Policy, Research and Legislation, Department of Industrial
Relations, has adjusted the minimum hourly rate of pay specified in this subdivision to be $49.77, effective January 1, 2007. This hourly
rate of pay is adjusted on October 1 of each year to be effective on January 1, of the following year, and may be obtained at
www.dir.ca.gov/IWC or by mail from the Department of industrial Relations.
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(B) “Commission” means the Industrial Welfare Commission of the State of California.

(C) “Division” means the Division of Labor Standards Enforcement of the State of California.

(D) “Emergency” means an unpredictable or unavoidable occurrence at unscheduled intervals requiring immediate action.

(E) “Employ” means to engage, suffer, or permit to work.

(F) “Employee” means any person employed by an employer, and includes any lessee who is charged rent, or who pays rent for a
chair, booth, orspaceand

(1) who does not use his or her own funds to purchase requisite supplies, and

(2) who does not maintain an appointment book separate and distinct from that of the establishment in which the space is located,
and

(3) who does not have a business license where applicable.

(G) “Employees in the Healthcare Industry” means any of the following:

(1) Employees in the healthcare industry providing patient care; or

(2) Employees in the healthcare industry working in a clinical or medical department, including pharmacists dispensing prescrip
tions in any practice setting; or

(3) Employees in the heaithcare industry working primarily or regularly as a member of a patient care delivery team

(4) Licensed veterinarians, registered veterinary technicians and unregistered animal health technicians providing patient care.

(H) “Employer” means any person as defined in Section 18 of the Labor Code, who directly or indirectly, or through an agent or any
other person, employs or exercises control over the wages, hours, or working conditions of any person.

(1) “Healthcare Emergency” consists of an unpredictable or unavoidable occurrence at unscheduled intervals relating to healthcare
delivery, requiring immediate action.

(J) “Healthcare Industry” is defined as hospitals, skilled nursing facilities, intermediate care and residential care facilities, convalescent
care institutions, home health agencies, clinics operating twenty-four (24) hours per day, and clinics performing surgery, urgent care,
radiology, anesthesiology, pathology, neurology or dialysis.

(K) “Hours worked” means the time during which an employee is subject to the control of an employer, and includes all the time the
employee is suffered or permitted to work, whether or not required to do so, and in the case of an employee who is required to reside on the
employment premises, that time spent carrying out assigned duties shall be counted as hours worked. Within the health care industry, the
term “hours worked” means the time during which an employee is suffered or permitted to work for the employer, whether or not required
to do so, as interpreted in accordance with the provisions of the Fair Labor Standards Act.

(L) “Minor” means, for the purpose of this Order, any person under the age of 18 years.

(M) "Outside Salesperson” means any person, 18 years of age or over, who customarily and regularly works more than half the working
time away from the employer's place of business selling tangible or intangible items or obtaining orders or contracts for products, services
oruse offacilities.

(N) “Personal attendant” includes baby sitters and means any person employed by a non-profit organization covered by this order to
supervise, feed or dress a child or person who by reason of advanced age, physical disability or mental deficiency needs supervision. The
status of “personal attendant” shall apply when no significant amount of work other than the foregoing is required.

(0) “Primarily” as used in Section 1, Applicability, means more than one-half the employee’s work time.

(P) “Public Housekeeping Industry” means any industry, business, or establishment which provides meals, housing, or maintenance
services whether operated as a primary business or when incidental to other operations in an establishment not covered by an industry
order of the Commission, and includes, but is not limited to the following:

(1) Restaurants, night clubs, taverns, bars, cocktail lounges, lunch counters, cafeterias, boarding houses, clubs, and all similar
establishments where food in either solid or liquid form is prepared and served to be consumed on the premises;

(2) Catering, banquet, box lunch service, and similar establishments which prepare food for consumption on or off the premises;

(3) Hotels, motels, apartment houses, rooming houses, camps, clubs, trailer parks, office or loft buildings, and similar
establishments offering rental of living, business, or commercial quarters;

(4) Hospitals, sanitariums, rest homes, child nurseries, child care institutions, homes for the aged, and similar establishments of-
fering board or lodging in addition to medical, surgical, nursing, convalescent, aged, or child care;

(5) Private schools, colleges, or universities, and similar establishments which provide board or lodging in addition to educational
facilities;

(6) Establishments contracting for development, maintenance or cleaning of grounds; maintenance or cleaning of facilities and/or
quarters of commercial units and living units; and

(7) Establishments providing veterinary or other animal care services.

(Q) “Shift” means designated hours of work by an employee, with a designated beginning time and quitting time.

(R) “Split shift” means a work schedule which is interrupted by non-paid non-working periods established by the employer, other than
bona fide rest or meal periods.

(S) “Teaching” means, for the purpose of section 1 of this Order, the profession of teaching under a certificate from the Commission
for Teacher Preparation and Licensing or teaching in an accredited college or university.

(T) “Wages” include all amounts of labor performed by employees of every description, whether the amount is fixed or ascertained by
the standard of time, task, piece, commission basis, or other method of calculation.

(V) “Workday” and “day” mean any consecutive 24-hour period beginning at the same time each calendar day.

(V) “Workweek” and “week” mean any seven (7) consecutive days, starting with the same calendar day each week. “Workweek’” is a
fixed and regularly recurring period of 168 hours, seven (7) consecutive 24-hour periods.

3. HOURS AND DAYS OF WORK
(A) Daily Overtime - General Provisions
(1) The following overtime provisions are applicable to employees 18 years of age or over and to employees 16 or 17 years of age
who are not required by law to attend school and are not otherwise prohibited by law from engaging in the subject work. Such employees
shall not be employed more than eight (8) hours in any workday or more than 40 hours in any workweek unless the employee receives one
and one-half (1'/2) times such employee’s regular rate of pay for all hours worked over 40 hours in the workweek. Eight (8) hours of tabor
constitutes a day’s work. Employment beyond eight (8) hours in any workday or more than six (6) days in any workweek is permissible
provided the employee is compensated for such overtime at not less than:
(a) One and one-half (1'2) times the employee’s regular rate of pay for all hours worked in excess of eight (8) hours up to
and including twelve (12) hours in any workday, and for the first eight (8) hours worked on the seventh (7*) consecutive day of work in a
workweek; and
(b) Double the employee's regular rate of pay for all hours worked in excess of 12 hours in any workday and for all hours
worked in excess of eight (8) hours on the seventh (7*) consecutive day of work in a workweek.
(c) The overtime rate of compensation required to be paid to a nonexempt full-time salaried employee shall be computed by
using the employee’s regular hourly salary as one fortieth (1/40) of the employee’s weekly salary.
(2) Employees with direct responsibility for children who are under 18 years of age or who are not emancipated from the foster care
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system and who, in either case, are receiving 24 hour residential care, may, without violating any provision of this section, be compensated
as follows:

(a) An employee who works in excess of 40 hours in a workweek shall be compensated at one and one-half (1'/2) times the
employee’s regular rate of pay for all hours over 40 hours in the workweek.

(b} An employee shall be compensated at two (2) times the employee’s regular rate of pay for all hours in excess of 48 hours
in the workweek.

(c) An employee shall be compensated at two (2) times the employee's regular rate of pay for all hours in excess of 16 in a
workday.

(d) No employee shall work more than 24 consecutive hours until said employee receives not less than eight (8) consecutive
hours off-duty immediately following the 24 consecutive hours of work. Time spent sleeping shall not be included as hours worked.

(e) Section (A)(2) above shall apply to employees of 24 hour non-medical out of home licensed residential facilities of 15 beds
or fewer for the developmentally disabled, elderly, and mentally ill aduits.

This section, (3)(A)(2)(e), shall sunset on July 1, 2005.

(B) Alternative Workweek Schedules

(1) No employer shall be deemed to have violated the daily overtime provisions by instituting, pursuant to the election procedures
set forth in this wage order, a regularly scheduled alternative workweek schedule of not more than ten (10) hours per day within a 40 hour
workweek without the payment of an overtime rate of compensation. All work performed in any workday beyond the schedule established
by the agreement up to twelve (12) hours a day or beyond 40 hours per week shall be paid at one and one-half (1'2) times the employee's
regular rate of pay. All work performed in excess of twelve (12) hours per day and any work in excess of eight (8) hours on those days
worked beyond the regularly scheduled number of workdays established by the alternative workweek agreement shall be paid at double
the employee's regular rate of pay. Any alternative workweek agreement adopted pursuant to this section shall provide for not less than
four (4) hours of work in any shift. Nothing in this section shall prohibit an employer, at the request of the employee, to substitute one day
of work for another day of the same length in the shift provided by the alternative workweek agreement on an occasional basis to meet the
personal needs of the employee without the payment of overtime. No hours paid at either one and one-half (1'/2) or double the regular rate
of pay shall be included in determining when 40 hours have been worked for the purpose of computing overtime compensation.

{2) If an employer, whose employees have adopted an alternative workweek agreement permitted by this order requires an
employee to work fewer hours than those that are regularly scheduled by the agreement, the employer shall pay the employee overtime
compensation at a rate of one and one-half (1'/2) times the employee’s regular rate of pay for all hours worked in excess of eight (8) hours,
and double the employee’s regular rate of pay for all hours worked in excess of 12 hours for the day the employee is required to work the
reduced hours.

(3) An employer shall not reduce an employee's regular rate of hourly pay as a result of the adoption, repeal or nullification of an
alternative workweek schedule.

{4) An employer shall explore any available reasonable alternative means of accommodating the religious belief or observance
of an affected employee that conflicts with an adopted alternative workweek schedule, in the manner provided by subdivision (j) of Section
12940 of the Government Code.

(5) An employer shall make a reasonable effort to find a work schedule not to exceed eight (8) hours in a workday, in order to
accommodate any affected employee who was eligible to vote in an election authorized by this Section and who is unable to work the
alternative workweek schedule established as the result of that election.

(6) An employer shall be permitted, but not required, to provide a work schedule not to exceed eight (8) hours in a workday to
accommodate any employee who is hired after the date of the election and who is unable to work the aiternative workweek schedule es-
tablished by the election.

(7) Arrangements adopted in a secret ballot election held pursuant to this order prior to 1998, or under the rules in effect prior to
1998, and before the performance of the work, shall remain valid after July 1, 2000 provided that the results of the election are reported by
the employer to the Office of Policy, Research and Legislation by January 1, 2001, in accordance with the requirements of Section C below
(Election Procedures). If an employee was voluntarily working an alternative workweek schedule of not more than ten (10) hours a day as
of July 1, 1999, that alternative workweek was based on an individual agreement made after January 1, 1998 between the employee and
employer, and the employee submitted, and the employer approved, a written request on or before May 30, 2000 to continue the agree-
ment, the employee may continue to work that alternative workweek schedule without payment of an overtime rate of compensation for
the hours provided in the agreement. An employee may revoke his or her voluntary authorization to continue such a schedule with 30 days
written notice to the employer. New arrangements can only be entered into pursuant to the provisions of this section. Notwithstanding the
foregoing, if a health care industry employer implemented a reduced rate for 12 hour shift employees in the last quarter of 1999 and desires
to re-implement a flexible work arrangement that includes 12 hour shifts at straight time for the same work unit, the employer must pay a
base rate to each affected employee in the work unit that is no less than that employee’s base rate in 1999 immediately prior to the date of
the rate reduction.

(8) Notwithstanding the above provisions regarding alternative workweek schedules, no employer of employees in the healthcare
industry shall be deemed to have violated the daily overtime provisions by instituting, pursuant to the election procedures set forth in this
wage order a regularly scheduled alternative workweek schedule that includes work days exceeding ten (10) hours but not more than 12
hours within a 40-hour workweek without the payment of overtime compensation, provided that:

(a) An employee who works beyond 12 hours in a workday shall be compensated at double the employee’s regular rate of
pay for all hours in excess of (12);

(b) An employee who works in excess of 40 hours in a workweek shall be compensated at one and one-half (1'2) times the
employee’s regular rate of pay for all hours over 40 hours in the workweek:

(c) Any alternative workweek agreement adopted pursuant to this section shall provide for not less than four (4) hours of work
in any shift.

(d) The same overtime standards shall apply to employees who are temporarily assigned to a work unit covered by this sub-
section;

{e) Any employer who instituted an alternative workweek schedule pursuant to this subsection shall make a reasonable effort
to find another work assignment for any employee who participated in a valid election prior to 1998 pursuant to the provisions of Wage
Orders 4 and 5 and who is unable to work the alternative workweek schedule established.

(f) An employer engaged in the operation of a licensed hospital or in providing personnel for the operation of a licensed hospital
who institutes, pursuant to a valid order of the Commission, a regularly scheduled alternative workweek that includes no more than three
(3) 12-hour workdays, shall make a reasonable effort to find another work assignment for any employee who participated in the vote which
authorized the schedule and is unable to work the 12-hour shifts. An employer shall not be required to offer a different work assignment to
an employee if such a work assignment is not available or if the employee was hired after the adoption of the 12 hour, three (3) day
alternative workweek schedule.

(9) No employee assigned to work a 12 hour shift established pursuant to this Order shall be required to work more than 12 hours
in any 24 hour period unless the Chief Nursing Officer or authorized executive declares that:

(a) A “healthcare emergency”, as defined, exists in this Order, and
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(b) Ali reasonable steps have been taken to provide required staffing, and
(c) Considering overall operational status needs, continued overtime is necessary to provide required staffing.

(10) Provided further that no employee shall be required to work more than 16 hours in a 24-hour period unless by voluntary mutual
agreement of the employee and employer, and no employee shall work more than 24 consecutive hours until said employee receives not
less than eight (8) consecutive hours off-duty immediately following the 24 consecutive hours of work.

(11) Notwithstanding subsection (B)(9) above, an employee may be required to work up to 13 hours in any 24-hour period if the
employee scheduled to relieve the subject employee does not report for duty as scheduled and does not inform the employer more than
two (2) hoursin advance ofthat scheduled shiftthat he/she will not be appearing for duty as scheduled.

(C) Election Procedures

Election procedures for the adoption and repeal of alternative workweek schedules require the foliowing:

(1) Each proposal for an alternative workweek schedule shall be in the form of a written agreement proposed by the employer.
The proposed agreement must designate a regularly scheduled alternative workweek in which the specified number of work days and work
hours are regularly recurring. The actual days worked within that alternative workweek schedule need not be specified. The empioyer may
propose a single work schedule that would become the standard schedule for workers in the work unit, or a menu of work schedule options,
from which each employee in the unit would be entitled to choose. If the employer proposes a menu of work schedule options, the employee
may, with the approval of the employer, move from one menu option to another.

(2) In order to be valid, the proposed alternative workweek schedule must be adopted in a secret ballot election, before the
performance of work, by at least a two-thirds (2/3) vote of the affected employees in the work unit. The election shall be held during
regular working hours at the employees’ work site. For purposes of this subsection, “affected employees in the work unit” may include all
employees in a readily identifiable work unit, such as a division, a department, a job classification, a shift, a separate physical location, or a
recognized subdivision of any such work unit. A work unit may consist of an individual employee as long as the criteria for an identifiable
work unit in this subsection is met.

(3) Prior to the secret ballot vote, any employer who proposed to institute an alternative workweek schedule shall have made a
disclosure in writing to the affected employees, including the effects of the proposed arrangement on the employees’ wages, hours, and
benefits. Such a disclosure shall include meeting(s), duly noticed, held at least fourteen (14) days prior to voting, for the specific purpose
of discussing the effects of the alternative workweek schedule. An employer shall provide that disclosure in a non-English language, as
well as in English, if at least five (5) percent of the affected employees primarily speak that non-English language. The employer shall mail
the written disclosure to employees who do not attend the meeting. Failure to comply with this paragraph shall make the election null and
void.

(4) Any election to establish or repeal an alternative workweek schedule shall be held at the work site of the affected employees.
The employer shall bear the costs of conducting any election held pursuant to this section. Upon a complaint by an affected employee,
and after an investigation by the Labor Commissioner, the Labor Commissioner may require the employer to select a neutral third party to
conduct the election.

(5) Any type of alternative workweek schedule that is authorized by the Labor Code may be repealed by the affected employees.
Upon a petition of one-third (1/3) of the affected employees, a new secret ballot election shall be held and a two-thirds (2/3) vote of the
affected employees shall be required to reverse the alternative workweek schedule. The election to repeal the alternative workweek
schedule shall be held not more than 30 days after the petition is submitted to the employer, except that the election shall be held not less
than 12 months after the date that the same group of employees voted in an election held to adopt or repeal an alternative workweek
schedule. However, where an alternative workweek schedule was adopted between October 1, 1999 and October 1, 2000, a new secret
ballot election to repeal that alternative workweek schedule shall not be subject to the 12-month interval between elections. The election
shall take place during regular working hours at the employees’ work site. If the alternative workweek schedule is revoked, the employer
shall comply within 60 days. Upon proper showing of undue hardship, the Division of Labor Standards Enforcement may grant an
extension of time for compliance.

(6) Only secret ballots may be cast by affected employees in the work unit at any election held pursuant to this section. The results
of any election conducted pursuant to this section shall be reported by the employer to the Office of Policy, Research and Legislation
within 30 days after the results are final, and the report of election results shall be a public document. The report shall include the final tally
of the vote, the size of the unit, and the nature of the business of the employer.

(7) Employees affected by a change in the work hours resulting from the adoption of an alternative workweek schedule may not
be required to work those new work hours for at least 30 days after the announcement of the final results of the election.

(8) Employers shall not intimidate or coerce employees to vote either in support of or in opposition to a proposed alternative work-
week. No employees shall be discharged or discriminated against for expressing opinions concerning the alternative workweek election or
for opposing or supporting its adoption or repeal. However, nothing in this section shall prohibit an employer from expressing his/her position
concerning that alternative workweek to the affected employees. A violation of this subsection shall be subject to Labor Code section 98 et
seq.

(D) No employer engaged in the operation of a hospital or an establishment which is an institution primarily engaged in the care of the
sick, the aged, or the mentally ill or defective who reside on the premises shall be deemed to have violated any provision of this section if,
pursuant to an agreement or understanding arrived at between the employer and employee before performance of work, a work period of
14 consecutive days is accepted in lieu of the workweek of seven (7) consecutive days for purposes of overtime computation and if, for any
employment in excess of 80 hours in such 14 day period, the employee receives compensation at a rate not less than one and one-half
(1'2) times the regular rate at which the employee is employed.

(E) This section does not apply to organized camp counselors who are not employed more than 54 hours and not more than six (6) days
in any workweek except under the conditions set forth below. This section shall also not apply to personal attendants as defined in Section
2 (N), nor to resident managers of homes for the aged having less than eight (8) beds; provided that persons employed in such occupations
shall not be employed more than 40 hours nor more than six (6) days in any workweek, except under the following conditions:

In the case of emergency, employees may be employed in excess of forty (40) hours or six (6) days in any workweek provided the
employee is compensated for all hours in excess of 40 hours and days in excess of six (6) days in the workweek at not less than one and
one-half (1'2) times the employee's regular rate of pay. However, regarding organized camp counselors, in case of emergency they may
be employed in excess of 54 hours or six (6) days, provided that they are compensated at not less than one and one-half (1'/2) times the
employee's regular rate of pay for all hours worked in excess of 54 hours and six (6) days in the workweek.

(F) One and one-half (1'/2) times a minor’s regular rate of pay shall be paid for all work over 40 hours in any workweek except minors
16 or 17 years old who are not required by law to attend school and may therefore be employed for the same hours as an adult
are subject to subsection (A), (B), (C), or (D) above.

(VIOLATIONS OF CHILD LABOR LAWS are subject to civil penalties of from $500 to $10,000 as well as to criminal penalties.

Refer to California Labor Code sections 1285 to 1312 and 1390 to 1399 for additional restrictions on the employment of minors

and for descriptions of criminal and civil penalties for violation of the child labor laws. Employers should ask school districts about

any required work permits.)

(G) An employee may be employed on seven (7) workdays in a workweek when the total hours of employment during such workweek
do not exceed 30 and the total hours of employment in any one workday thereof do not exceed six (6).
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(H) If a meal period occurs on a shift beginning or ending at or between the hours of 10 p.m. and 6 a.m., facilities shall be available for
securing hot food and drink or for heating food or drink, and a suitable sheitered place shall be provided in which to consume such food or
drink.

(1) The provisions of this section are not applicable to employees whose hours of service are regulated by:

(1) The United States Department of Transportation Code of Federal Regulations, title 49, sections 395.1 to 395.13, Hours of
Service of Drivers, or

(2) Title 13 of the California Code of Regulations, subchapter 6.5, section 1200 and following sections, regulating hours or
drivers.

(J) The daily overtime provisions of subsection (A) above shall not apply to ambulance drivers and attendants scheduled for 24 hours
shifts of duty who have agreed in writing to exclude from daily time worked not more than three (3) meal periods of not more than one hour
each and a regularly scheduled uninterrupted sleeping period of not more than eight (8) hours. The employer shall provide adequate
dormitory and kitchen facilities for employees on such a schedule.

(K) The provisions of Labor Code Sections 551 and 552 regarding one (1) day's rest in seven (7) shall not be construed to prevent an
accumulation of days of rest when the nature of the employment reasonably requires the employee to work seven (7) or more consecutive
days; provided, however, that in each calendar month, the employee shall receive the equivalent of one (1) day’s rest in seven (7).

(L) Except as provided in subsections (F) and (K), this section shall not apply to any employee covered by a valid collective bargaining
agreement if the agreement expressly provides for the wages, hours of work, and working conditions of the employees, and if the
agreement provides premium wage rates for all overtime hours worked and a regular hourly rate of pay for those employees of not less
than 30 percent more than the state minimum wage.

(M) Notwithstanding subsection (L) above, where the employer and a labor organization representing employees of the employer have
entered into a valid collective bargaining agreement pertaining to the hours of work of the employees, the requirement regarding the
equivalent of one (1) day’s rest in seven (7) (see subsection (K) above) shall apply, unless the agreement expressly provides otherwise.

(N) If an employer approves a written request of an employee to make up work time that is or would be lost as a result of a personal
obligation of the employee, the hours of that make up work time, if performed in the same workweek in which the work time was lost, may
not be counted toward computing the total number of hours worked in a day for purposes of the overtime requirements, except for hours in
excess of 11 hours of work in one (1) day or 40 hours of work in one (1) workweek. If an employee knows in advance that he or she will be
requesting make up time for a personal obligation that will recur at a fixed time over a succession of weeks, the employee may request to
make up work time for up to four (4) weeks in advance; provided, however, that the make up work must be performed in the same week that
the work time was lost. An employee shall provide a signed written request for each occasion that the employee makes a request to make
up work time pursuant to this Section. While an employer may inform an employee of this make up time option, the employer is prohibited
from encouraging or otherwise soliciting an employee to request the employer’s approval to take personal time off and make up the work
hours within the same workweek pursuant to this Section.

4. MINIMUM WAGES

(A) Every employer shall pay to each employee wages not less than seven dollars and fifty cents ($7.50) per hour for all hours worked,
effective January 1, 2007, and not less than eight dollars ($8.00) per hour for all hours worked, effective January 1, 2008, except:

LEARNERS. Employees during their first one hundred and sixty (160) hours of employment in occupations in which they have no
previous similar or related experience, may be paid not less than 85 percent of the minimum wage rounded to the nearest nickel.

(B) Every employer shall pay to each employee, on the established payday for the period involved, not less than the applicable minimum
wage for all hours worked in the payroll period, whether the remuneration is measured by time, piece, commission, or otherwise.

(C) When an employee works a split shift, one hour's pay at the minimum wage shall be paid in addition to the minimum wage for that
workday, except when the employee resides at the place of employment.

(D) The provisions of this section shall not apply to apprentices regularly indentured under the State Division of Apprenticeship
Standards.

5. REPORTING TIME PAY

(A) Each workday an employee is required to report for work and does report, but is not put to work or is furnished less than half said
employee’s usual or scheduled day's work, the employee shall be paid for half the usual or scheduled day's work, but in no event for less
than two (2) hours nor more than four (4) hours, at the employee’s regular rate of pay, which shall not be less than the minimum wage.

(B) If an employee is required to report for work a second time in any one workday and is furnished less than two hours of work on the
second reporting, said employee shall be paid for two hours at the employee’s regular rate of pay, which shall not be less than the minimum
wage.

(C) The foregoing reporting time pay provisions are not applicable when:

(1) Operations cannot commence or continue due to threats to employees or property; or when recommended by civil authorities;
or

(2) Public utilities fail to supply electricity, water, or gas, or there is a failure in the public utilities, or sewer system; or

(3) The interruption of work is caused by an Act of God or other cause not within the employer's control.

(D) This section shall not apply to an employee on paid standby status who is called to perform assigned work at a time other than the
employee’s scheduled reporting time.

6. LICENSES FOR DISABLED WORKERS

(A) Alicense may be issued by the Division authorizing employmentofa person whose earning capacity is impaired by physical disability
or mental deficiency at less than the minimum wage. Such licenses shall be granted only upon joint application of employer and employee
and employee’s representative if any.

(B) A special license may be issued to a nonprofit organization such as a sheltered workshop or rehabilitation facility fixing special
minimum rates to enable the employment of such persons without requiring individual licenses of such employees.

(C) All such licenses and special licenses shall be renewed on a yearly basis or more frequently at the discretion of the Division. (See
California Labor Code, Sections 1191 and 1191.5.)

7. RECORDS

(A) Every employer shall keep accurate information with respect to each employee including the following:
(1) Full name, home address, occupation and social security number.
(2) Birth date, if under 18 years, and designation as a minor.
(3) Time records showing when the employee begins and ends each work period. Meal periods, split shift intervals and total daily
hours worked shall also be recorded. Meal periods during which operations cease and authorized rest periods need not be recorded.

{4) Total wages paid each payroll period, including value of board, lodging, or other compensation actually furnished to the
employee.

—6



(5) Total hours worked in the payroll period and applicable rates of pay. This information shall be made readily available to the
employee upon reasonable request.

(6) When a piece rate or incentive plan is in operation, piece rates or an explanation of the incentive plan formula shall be provided
to employees. An accurate production record shall be maintained by the employer.

(B) Every employer shall semimonthly or at the time of each payment of wages furnish each employee, either as a detachable part of
the check, draft, or voucher paying the employee’s wages, or separately, an itemized statement in writing showing: (1) all deductions; (2) the
inclusive dates of the period for which the employee is paid; (3) the name of the employee or the employee’s social security number; and (4)
the name of the employer, provided all deductions made on written orders of the emptoyee may be aggregated and shown as one item.

(C) All required records shall be in the English language and in ink or other indelible form, properly dated, showing month, day and
year, and shall be kept on file by the employer for at least three years at the place of employment or at a central location within the State of
California. An employee’s records shall be available for inspection by the employee upon reasonable request.

(D) Clocks shall be provided in all major work areas or within reasonable distance thereto insofar as practicable.

8. CASH SHORTAGE AND BREAKAGE

No employer shall make any deduction from the wage or require any reimbursement from an employee for any cash shortage, break-
age, or loss of equipment, unless it can be shown that the shortage, breakage, or loss is caused by a dishonest or willful act, or by the gross
negligence of the employee.

9. UNIFORMS AND EQUIPMENT

(A) When uniforms are required by the employer to be worn by the employee as a condition of employment, such uniforms shall be
provided and maintained by the employer. The term “uniform” includes wearing apparel and accessories of distinctive design or color.

NOTE: This section shall not apply to protective apparel regulated by the Occupational Safety and Health Standards Board.

(B) When tools or equipment are required by the employer or are necessary to the performance of a job, such tools and equipment
shall be provided and maintained by the employer, except that an employee whose wages are at least two (2) times the minimum wage
provided herein may be required to provide and maintain hand tools and equipment customarily required by the trade or craft.
Notwithstanding any other provision of this section, employees in beauty salons, schools of beauty culture offering beauty care to the
public for a fee, and barber shops may be required to furnish their own manicure implements, curling irons, rollers, clips, haircutting
scissors, combs, blowers, razors, and eyebrow tweezers. This subsection (B) shall not apply to apprentices regularly indentured under the
State Division of Apprenticeship Standards.

NOTE: This section shall not apply to protective equipment and safety devices on tools regulated by the Occupational Safety and

Health Standards Board.

(C) A reasonable deposit may be required as security for the return of the items furnished by the employer under provisions of subsec-
tions (A) and (B) of this section upon issuance of a receipt to the employee for such deposit. Such deposits shall be made pursuant to Section
400 and foliowing of the Labor Code or an employer with the prior written authorization of the employee may deduct from the employee's
last check the cost of an item furnished pursuant to (A) and (B) above in the event said item is not returned. No deduction shall be made at
any time for normal wear and tear. All items furnished by the employer shall be returned by the employee upon completion of the job.

10. MEALS AND LODGING

(A) “Meal” means an adequate, well-balanced serving of a variety of wholesome, nutritious foods.

(B) "Lodging” means living accommodations available to the employee for full-time occupancy which are adequate, decent, and sanitary
according to usual and customary standards. Employees shall not be required to share a bed.

(C) Meals or lodging may not be credited against the minimum wage without a voluntary written agreement between the employer and
the employee. When credit for meals or lodging is used to meet part of the employer's minimum wage obligation, the amounts so credited
may not be more than the following:

Effective Effective

January 1, 2007 January 1, 2008
Lodging: .
Room occupied alone ..........ccocooooioeeceieieeeeeeean, $35.27 per week $37.63 per week
Room shared .......ccccooimieiiiiieciiee e, $29.11 per week $31.06 per week
Apartment—two-thirds (2/3) of the ordinary rental value,
andinnoeventmorethan .............ccoocevveevvrevecrnnonn $423.51 per month $451.89 per month
Where a couple are both employed by the employer,
two-thirds (2/3) of the ordinary rental value, and in
noeventmorethan ..............ccccoiviiiiivoeeeneennnn $626.49 per month $668.46 per month
Meals:
Breakfast ..........cccooveieeiieee e, $2.72 $2.90
LUNCN. ..o, $3.72 $3.97
DINNEF.......ciieee e $5.00 $5.34

(D) Meals evaluated, as part of the minimum wage, must be bona fide meals consistent with the employee’s work shift. Deductions shall
not be made for meals not received nor lodging not used.

(E) K, as a condition of employment, the employee must live at the place of employment or occupy quarters owned or under the contro!
of the employer, then the employer may not charge rent in excess of the values listed herein.

11. MEAL PERIODS

(A) No employer shall employ any person for a work period of more than five (5) hours without a meal period of not less than 30 min-
utes, except that when a work period of not more than six (6) hours will complete the day’s work the meal period may be waived by mutual
consent of the employer and employee. Unless the employes is relieved of all duty during a 30 minute meal period, the meal period shall
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be considered an “on duty” meal period and counted as time worked. An “on duty” meal period shall be permitted only when the nature of
the work prevents an employee from being relieved of all duty and when by written agreement between the parties an on-the-job paid meal
period is agreed to. The written agreement shall state that the employee may, in writing, revoke the agreement at any time.

(B) If an employer fails to provide an employee a meal period in accordance with the applicable provisions of this Order, the employer
shall pay the employee one (1) hour of pay at the employee’s regular rate of compensation for each work day that the meal period is not
provided.

(C) In all places of employment where employees are required to eat on the premises, a suitable place for that purpose shall be
designated.

(D) Notwithstanding any other provision of this order, employees in the health care industry who work shifts in excess of eight (8) total
hours in a workday may voluntarily waive their right to one of their two meal periods. In order to be valid, any such waiver must be
documented in a written agreement that is voluntarily signed by both the employee and the employer. The employee may revoke the
waiver at any time by providing the employer at least one day’s written notice. The employee shall be fully compensated for all working time,
including any on-the-job meal period, while such a waiver is in effect.

(E) Employees with direct responsibility for children who are under 18 years of age or who are not emancipated from the foster care
system and who, in either case, are receiving 24 hour residential care, and employees of 24 hour residential care facilities for the elderly,
blind or developmentally disabled individuals may be required to work on-duty meal periods without penalty when necessary to meet
regulatory or approved program standards and one of the following two conditions is met:

(1) (a) The residential care employees eats with residents during residents' meals and the employer provides the same meal at
no charge to the employee; or
(b) The employee is in sole charge of the resident(s) and , on the day shift, the employer provides a meal at no charge to the
employee.
(2) An employee, except for the night shift, may exercise the right to have an off-duty meal period upon 30 days’ notice to the
employer for each instance where an off-duty meal is desired, provided that, there shall be no more than one off-duty meal period every
two weeks.

12. REST PERIODS

(A) Every employer shall authorize and permit allemployees totake rest periods, whichinsofaras practicable shall be in the middle ofeachwork
period. Theauthorizedrestperiodtime shallbebased onthetotal hours workeddaily atthe rate often (10)minutes netresttime perfour(4)hours
or majc%r fraction thereof. However, a rest period need not be authorized for employees whose total daily work time is less than three and one-
half (3 '/2) hours. Authorized rest period time shall be counted, as hours worked, for which there shall be no deduction from wages.

(B) If an employer fails to provide an employee a rest period in accordance with the applicable provisions of this Order, the employer
shall pay the employee one (1) hour of pay at the employee’s regular rate of compensation for each work day that the rest period is not
provided.

(C) However, employees with direct responsibility for children who are under 18 years of age or who are not emancipated from the
foster care system and who, in either case, are receiving 24 hour residential care and employees of 24 hour residential care facilities for
elderly, blind or developmentally disabled individuals may, without penalty, require an employee to remain on the premises and maintain
general supervision of residents during rest periods if the employee is in sole charge of residents. Another rest period shall be authorized
and permitted by the employer when an employee is affirmatively required to interrupt his/her break to respond to the needs of residents. _

13. CHANGE ROOMS AND RESTING FACILITIES

(A) Employers shall provide suitable lockers, closets, or equivalent for the safekeeping of employees’ outer clothing during working
hours, and when required, for their work clothing during non-working hours. When the occupation requires a change of clothing, change
rooms or equivalent space shall be provided in order that employees may change their clothing in reasonable privacy and comfort. These
rooms or spaces may be adjacent to but shall be separate from toilet rooms and shall be kept clean.

NOTE: This section shall not apply to change rooms and storage facilities regulated by the Occupational Safety and Health Standards

Board.

(B) Suitable resting facilities shall be provided in an area separate from the toilet rooms and shall be available to employees during
work hours.

14. SEATS

(A) All working employees shall be provided with suitable seats when the nature of the work reasonably permits the use of seats.

(B) When employees are not engaged in the active duties of their employment and the nature of the work requires standing, an adequate
number of suitable seats shall be placed in reasonable proximity to the work area and employees shall be permitted to use such seats when
it does not interfere with the performance of their duties.

15. TEMPERATURE

(A) The temperature maintained in each work area shal! provide reasonable comfort consistent with industry-wide standards for the
nature of the process and the work performed.

(B) If excessive heat or humidity is created by the work process, the employer shall take all feasible means to reduce such excessive
heat or humidity to a degree providing reasonable comfort. Where the nature of the employment requires a temperature of less than 60° F,
a heated room shall be provided to which employees may retire for warmth, and such room shall be maintained at not less than 68°.

(C) A temperature of not less than 68° shall be maintained in the toilet rooms, resting rooms, and change rooms during hours of use.

(D) Federal and State energy guidelines shall prevail over any conflicting provision of this section.

16. ELEVATORS

Adequate elevator, escalator or similar service consistent with industry-wide standards for the nature of the process and the work
performed shall be provided when employees are employed four fioors or more above or below ground level.

17. EXEMPTIONS

If, in the opinion of the Division after due investigation, it is found that the enforcement of any provision contained in Section 7, Records;
Section 12, Rest Periods; Section 13, Change Rooms and Resting Facilities; Section 14, Seats; Section 15, Temperature; or Section 16,
Elevators, would not materially affect the welfare or comfort of employees and would work an undue hardship on the employer, exemption
may be made at the discretion of the Division. Such exemptions shall be in writing to be effective and may be revoked after reasonable
notice is given in writing. Application for exemption shall be made by the employer or by the employee and/or the employee’s representative
to the Division in writing. A copy of the application shall be posted at the place of employment at the time the application is filed with the
Division.
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18. FILING REPORTS
(See California Labor Code, Section 1174(a))

19. INSPECTION
(See California Labor Code, Section 1174)

20. PENALTIES
(See Labor Code, Section 1199)
(A) In addition to any other civil penalties provided by law, any employer or any other person acting on behalf of the employer who
violates, or causes to be violated, the provisions of this order, shall be subject to the civil penalty of:
(1) Initial Violation — $50.00 for each underpaid employee for each pay period during which the employee was underpaid in
addition to the amount which is sufficient to recover unpaid wages.
(2) Subsequent Violations — $100.00 for each underpaid employee for each pay period during which the employee was underpaid
in addition to an amount which is sufficient to recover unpaid wages.
(3) The affected employee shall receive payment of all wages recovered.
(B) The Labor Commissioner may also issue citations pursuant to Labor Code § 1197.1 for non-payment of wages for overtime work
in violation of this order.

21. SEPARABILITY

If the application of any provision of this Order, or any section, subsection, subdivision, sentence, clause, phrase, word, or portion of this
Order should be held invalid or unconstitutional or unauthorized or prohibited by statute, the remaining provisions thereof shall not be affected
thereby, but shall continue to be given full force and effect as if the part so held invalid or unconstitutional had not been included herein.

22. POSTING OF ORDER

Every employer shall keep a copy of this Order posted in an area frequented by employees where it may be easily read during the
workday. Where the location of work or other conditions make this impractical, every employer shall keep a copy of this Order and make it
available to every employee upon request.

QUESTIONS ABOUT ENFORCEMENT of the Industrial Welfare
Commission orders and reports of violations should be directed to the
Division of Labor Standards Enforcement. A listing of the DLSE offices
is on the back of this wage order. Look in the white pages of your
telephone directory under CALIFORNIA, State of, Industrial Relations
for the address and telephone number of the office nearest you. The
Division has offices in the following cities: Bakersfield, El Centro,
Fresno, Long Beach, Los Angeles, Oakland, Redding, Sacramento,
Salinas, San Bernardino, San Diego, San Francisco, San Jose, Santa
Ana, Santa Barbara, Santa Rosa, Stockton, Van Nuys.

SUMMARIES IN OTHER LANGUAGES

The Departmentof Industrial Relations will make aries of wage
and hour requirements in this Order available in Spanish, Chinese
and certain other languages when it Is feasible to do so. Mail your
request for such summarles to the Department at:

P.O. Box 420603, San Francisco, CA 941420603,

RESUMEN EN OTROS IDIOMAS

El Departamento de Relaciones Industriales confeccionara un re-
sumen sobre los requisitos de salarioy horario de esta Disposicion
en espaiiol, chino y algunos otros ldiomas cuando sea posible
hacerlo. Envie por correo su pedido por dichos resumenes al De-
partamento a: P.O. Box 420603, San Francisco, CA 94142-0603.

L Rrmn
TENR A S NG DT DR, BRIES
Z. U HML. RECFmaal, ainsimmE, e SR,
WA FATA N #iF5):  Department of Industrial Relations

P.O. Box 420603
San Francisco, CA 94142-0603




All complaints are handled confidentially. For further information or to file your complaints, contact the State of California at the following department offices:

Divislon of Labor Standards Enforcement (DLSE)

BAKERSFIELD

Division of Labor Standards Enforcement
7718 Meany Ave.

Bakersfield, CA 93308

661-587-3060

EL CENTRO

Division of Labor Standards Enforcement
1550 W. Main St.

El Centro, CA 92643

760-353-0607

FRESNO

Division of Labor Standards Enforcement
770 E. Shaw Ave., Suite 222

Fresno, CA 93710

559-244-5340

LONG BEACH

Division of Labor Standards Enforcement
300 Oceangate, 3" Floor

Long Beach, CA 90802

562-590-5048

LOS ANGELES

Division of Labor Standards Enforcement
320 W. Fourth St., Suite 450

Los Angeles, CA 90013

213-620-6330

OAKLAND

Division of Labor Standards Enforcement
1515 Clay Street, Room 801

Oakland, CA 94612

510-622-3273

REDDING

Division of Labor Standards Enforcement
2115 Civic Center Drive, Room 17
Redding, CA 96001

§30-225-2655

SACRAMENTO

Division of Labor Standards Enforcement
2031 Howe Ave, Suite 100

Sacramento, CA 95825

916-263-1811

SALINAS

Division of Labor Standards Enforcement
1870 N. Main Street, Suite 150

Salinas, CA 93906

831443-3041

SAN BERNARDINO

Division of Labor Standards Enforcement
464 West 4™ Street, Room 348

San Bernardino, CA 92401
909-383-4334

SAN DIEGO

Division of Labor Standards Enforcement
7575 Metropolitan, Room 210

San Diego, CA 92108

619-220-5451

SAN FRANCISCO

Division of Labor Standards Enforcement
455 Golden Gate Ave. 10™ Floor

San Francisco, CA 94102

415-703-5300

SANFRANCISCO-HEADQUARTERS
Division of Labor Standards Enforcement
455 Golden Gate Ave. 9™ Floor

San Francisco, CA 94102

415-703-4810

SAN JOSE

Division of Labor Standards Enforcement
100 Paseo De San Antonio, Room 120
San Jose, CA 95113

408-277-1266

SANTA ANA

Division of Labor Standards Enforcement

605 West Santa Ana Bivd., Bldg. 28, Room 625
Santa Ana, CA 92701

714-558-4810

SANTA BARBARA

Division of Labor Standards Enforcement
411 E. Canon Perdido, Room 3

Santa Barbara, CA 93101

805-568-1222

SANTA ROSA

Division of Labor Standards Enforcement
50 “D" Street, Suite 360

Santa Rosa, CA 95404

707-576-2362

STOCKTON

Division of Labor Standards Enforcement
31 E. Channel Street, Room 317
Stockton, CA 95202

209-948-7771

VAN NUYS

Division of Labor Standards Enforcement
6150 Van Nuys Boulevard, Room 206
Van Nuys, CA 91401

818-901-5315

EMPLOYERS: Do not send copies of your alternative workweek
election ballots or election procedures.

Prevailing Wage Hotline (415) 7034774

Only the resuits of the alternative workweek election
shall be mailed to:

Department of Industrial Relations

Office of Policy, Research and Legislation
P.O. Box 420603

San Francisco, CA 94142-0603

(415) 703-4780
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INDUSTRIAL WELFARE COMMISSION
ORDER NO. 9-2001
REGULATING
WAGES, HOURS AND WORKING CONDITIONS IN THE

TRANSPORTATION INDUSTRY

Effective July 1, 2004 as amended
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effective January 1, 2007, pursuant to AB 1 835, Chapter 230, Statutes of 2006
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TAKE NOTICE: To employers and representatives of persons working in industries and occupations in the State of California:
The Department of Industrial Relations amends and republishes the minimum wage and meals and lodging credits in the Industrial
Welfare Commission's Orders as aresult oflegislation enacted (AB 1835, Ch. 230, Stats of 2006, adding sections 1182.12and 1182.13
to the California Labor Code.) The amendments and republishing make no other changes to the IWC's Orders.

1. APPLICABILITY OF ORDER

This order shall apply to all persons employed in the transportation industry whether paid on a time, piece rate, commission, or
other basis, except that:

(A) Provisions of Sections 3 through 12 of this order shall not apply to persons employed in administrative, executive, or
professional capacities. The following requirements shall apply in determining whether an employee’s duties meet the test to qualify
for an exemption from those sections:

(1) Executive Exemption. A person employed in an executive capacity means any employee:
(a) Whose duties and responsibilities involve the management of the enterprise in which he/she is employed or of a
customarily recognized department or subdivision thereof; and
(b) Who customarily and regularly directs the work of two or more other employees therein; and
(c) Who has the authority to hire or fire other employees or whose suggestions and recommendations as to the hiring
or firing and as to the advancement and promotion or any other change of status of other employees will be given particular weight;
and

(d) Who customarily and regularly exercises discretion and independent judgment; and

(e) Who is primarily engaged in duties which meet the test of the exemption. The activities constituting exempt work
and non-exempt work shall be construed in the same manner as such items are construed in the following regulations under the Fair
Labor Standards Act effective as of the date of this order: 29 C.F.R. Sections 541.102, 541.104-111, and 541.115-116. Exempt work
shall include, for example, all work that is directly and closely related to exempt work and work which is properly viewed as a means
for carrying out exempt functions. The work actually performed by the employee during the course of the workweek must, first and
foremost, be examined and the amount of time the employee spends on such work, together. with the employer’s realistic expectations
and the realistic requirements of the job, shall be considered in determining whether the employee satisfies this requirement.

(f) Such an employee must also earn a monthly salary equivalent to no less than two (2) times the state minimum wage
for full-time employment. Fuli-time employment is defined in Labor Code Section 515(c) as 40 hours per week.

(2) Administrative Exemption. A person employed in an administrative capacity means any employee:
(a) Whose duties and responsibilities involve either:
(i) The performance of office or non-manual work directly related to management policies or general business
operations of his employer or his/her employer’s customers; or
(ii) The performance of functions in the administration of a school system, or educational establishment orinstitution,

or of a department or subdivision thereof, in work directly related to the academic instruction or training carried on therein; and

(b) Who customarily and regularly exercises discretion and independent judgment; and

(c) Who regularly and directly assists a proprietor, or an employee employed in a bona fide executive or administrative
capacity (as such terms are defined for purposes of this section); or

(d) Who performs under only general supervision work along specialized or technical lines requiring special training,
experience, or knowledge; or

(e) Who executes under only general supervision special assignments and tasks; and

(f) Who is primarily engaged in duties that meet the test of the exemption. The activities constituting exempt work and
non-exempt work shall be construed in the same manner as such terms are construed in the following regulations under the Fair Labor
Standards Act effective as of the date of this order: 29 C.F.R. Sections 541.201-205, 541.207-208, 541.210, and 541.215. Exempt
work shall include, for example, all work that is directly and closely related to exempt work and work which is properly viewed as a
means for carrying out exempt functions. The work actually performed by the employee during the course of the workweek must, first
and foremost, be examined and the amount of time the employee spends on such work, together with the employer’'s realistic expecta-
tions and the realistic requirements of the job, shall be considered in determining whether the employee satisfies this requirement.

(g) Such employee must also earn a monthly salary equivalent to no less than two (2) times the state minimum wage for
full-time employment. Full-time employment is defined in Labor Code Section 515(c) as 40 hours per week.
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(3) Professional Exemption. A person employedina professional capacity means any employee who meets all of the follow-
ingrequirements:
(a) Who is licensed or certified by the State of California and is primarily engaged in the practice of one of the following
recognized professions: law, medicine, dentistry, optometry, architecture, engineering, teaching, or accounting; or
{b) Whoiis primarily engaged in an occupation commonly recognized as a learned or artistic profession. For the purposes
of this subsection, “learned or artistic profession” means an employee who is primarily engaged in the performance of:

(i) Work requiring knowledge of an advanced type in a field or science or learning customarily acquired by a prolonged
course of specialized intellectual instruction and study, as distinguished from a general academic education and from an apprentice-
ship, and from training in the performance of routine mental, manual, or physical processes, or work that is an essential part of or
necessarily incident to any of the above work; or

(i) Work that is original and creative in character in a recognized field of artistic endeavor (as opposed to work
which can be produced by a person endowed with general manual or intellectual ability and training), and the result of which depends
primarily on the invention, imagination, or talent of the employee or work that is an essential part of or necessarily incident to any of
the above work; and

(iii) Whose work is predominantly intellectual and varied in character (as opposed to routine mental, manual,
mechanical, or physical work) and is of such character that the output produced or the result accomplished cannot be
standardized in relation to a given period of time.

(c) Who customarily and regularly exercises discretion and independent judgment in the performance of duties set forth
in subparagraphs (a) and (b).

(d) Who earns a monthly salary equivalent to no less than two (2) times the state minimum wage for full-time
employment. Full-time employment is defined in Labor Code Section 515 (c) as 40 hours per week.

(e) Subparagraph (b) above is intended to be construed in accordance with the following provisions of federal law as
they existed as of the date of this wage order: 29 C.F.R. Sections 541 .207, 541.301(a)-(d), 541.302, 541.306, 541.307, 541.308, and
541.310.

(f) Notwithstanding the provisions of this subparagraph, pharmacists employed to engage in the practice of pharmacy,
and registered nurses employed to engage in the practice of nursing, shall not be considered exempt professional employees, nor shall
they be considered exempt from coverage for the purposes of this subparagraph unless they individually meet the criteria established
for exemption as executive or administrative employees.

(g) Subparagraph (f) above shall not apply to the following advanced practice nurses:

(i) Certified nurse midwives who are primarily engaged in performing duties for which certification is required
pursuant to Article 2.5 (commencing with Section 2746) of Chapter 6 of Division 2 of the Business and Professions Code.

(i) Certified nurse anesthetists who are primarily engaged in performing duties for which certification is required
pursuant to Article 7 (commencing with Section 2825) of Chapter 6 of Division 2 of the Business and Professions Code.

(iii) Certified nurse practitioners who are primarily engaged in performing duties for which certification is required
pursuant to Article 8 (commencing with Section 2834) of Chapter 6 of Division 2 of the Business and Professions Code.

(iv) Nothing in this subparagraph shall exempt the occupations set forth in clauses (i), (ii), and (jij) from meeting the
requirements of subsection 1(A)(3)(a)-(d) above.

(h) Except, as provided in subparagraph (i), an employee in the computer software field who is paid on an hourly basis
shall be exempt, if all of the following apply:

(i) The employee is primarily engaged in work that is intellectual or creative and that requires the exercise of
discretion and independent judgment.

(i) The employee is primarily engaged in duties that consist of one or more of the following:

—The application of systems analysis techniques and procedures, including consulting with users, to determine
hardware, software, or system functional specifications.

—The design, development, documentation, analysis, creation, testing, or modification of computer systems or
programs, including prototypes, based on and related to user or system design specifications.

—The documentation, testing, creation, or modification of computer programs related to the design of software or
hardware for computer operating systems.

(iif) The employee is highly skilled and is proficient in the theoretical and practical application of highly specialized
information to computer systems analysis, programming, and software engineering. A job title shall not be determinative of the
applicability of this exemption.

(iv) The employee’s hourly rate of pay is not less than forty-one doliars ($41.00). The Office of Policy, Research and
Legislation shall adjust this pay rate on October 1 of each year to be effective on January 1 of the following year by an amount
equal to the percentage increase in the California Consumer Price Index for Urban Wage Earners and Clerical Workers.*

() The exemption provided in subparagraph (h) does not apply to an employee if any of the following apply:

(i) The employee is a trainee or employee in an entry-level position who is learning to become proficient in the
theoretical and practical application of highly specialized information to computer systems analysis, programming, and software
engineering.

) (ii) The employee is in a computer-related occupation but has not attained the level of skill and expertise necessary
to work independently and without close supervision.

(i) The employee is engaged in the operation of computers or in the manufacture, repair, or maintenance of
computer hardware and related equipment.

* Pursuant to Labor Code section 515.5, subdivision (a)(4), the Office of Policy, Research and Legislation, Department of
Industrial Relations, has adjusted the minimum hourly rate of pay specified in this subdivision to be $49.77, effective January 1,
2007. This hourly rate of pay is adjusted on October 1 of each year to be effective on January 1, of the following year, and may be
obtained at www.dir.ca.gov/IWC or by mail from the Department of Industrial Relations.
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(iv) The employee is an engineer, drafter, machinist, or other professional whose work is highly dependent upon or
facilitated by the use of computers and computer software programs and who is skilled in computer-aided design software, including
CAD/CAM, but who is not in a computer systems analysis or programming occupation.

(v) The employee is a writer engaged in writing material, including box labels, product descriptions, documentation,
promotional material, setup and installation instructions, and other similar written information, either for print or for on screen media
or who writes or provides content material intended to be read by customers, subscribers, or visitors to computer-related media such
as the World Wide Web or CD-ROMs.

(vi) The employee is engaged in any of the activities set forth in subparagraph (h) for the purpose of creating imagery
for effects used in the motion picture, television, or theatrical industry.

(B) Except as provided in Sections 1, 2, 4, 10, and 20, and with regard to commercial drivers, Sections 11 and 12, the provisions
of this order shall not apply to any employees directly employed by the State or any political subdivision thereof, including any city,
county, or special district. The application of Sections 11 and 12 for commercial drivers employed by governmental entities shall
become effective July 1, 2004 or following the expiration date of any valid collective bargaining agreement applicable to such
commercial drivers then in effect but, in any event, no later than August 1, 2005. Notwithstanding Section 21, the application of
Sections 11 or 12 to public transit bus drivers shall be null and void in the event the IWC or any court of competent jurisdiction
invalidates the collective bargaining exemption established by Sections 11 or 12 for those drivers.

(C) The provisions of this order shall not apply to outside salespersons.

(D) The provisions of this order shall not apply to any individual who is the parent, spouse, child, or legally adopted child of the
employer.

(E) Except as provided in Sections 4, 10, 11, 12, and 20 through 22, this order shall not be deemed to cover those employees
who have entered into a collective bargaining agreement under and in accordance with the provisions of the Railway Labor Act, 45
U.S.C. Sections 151 et seq.

(F) The provisions of this Order shall not apply to any individual participating in a national service program, such as AmeriCorps,
carried out using assistance provided under Section 12571 of Title 42 of the United States Code. (See Stats. 2000, ch. 365,
amending Labor Code § 1171.)

2. DEFINITIONS

(A) An “alternative workweek schedule” means any regularly scheduled workweek requiring an employee to work more than
eight (8) hours in a 24-hour period.

(B) “Commission” means the Industrial Welfare Commission of the State of California.

(C) “Commercial driver” means an employee who operates a vehicle described in subdivision (b) of Section 15210 of the Vehicle
Code.

(D) “Division” means the Division of Labor Standards Enforcement of the State of California.

(E) “Employ” means to engage, suffer, or permit to work.

(F) “Employee” means any person employed by an employer.

(G) "Employer” means any person as defined in Section 18 of the Labor Code, who directly or indirectly, or through an agent or
any other person, employs or exercises control over the wages, hours, or working conditions of any person.

(H) “Hours worked” means the time during which an employee is subject to the control of an employer, and includes all the time
the employee is suffered or permitted to work, whether or not required to do so.

(1) “Minor” means, for the purpose of this order, any person under the age of 18 years.

(J) “Outside salesperson” means any person, 18 years of age or over, who customarily and regularly works more than half the
working time away from the employer's place of business selling tangible or intangible items or obtaining orders or contracts for
products, services or use of facilities. ’

(K) “Primarily” as used in Section 1, Applicability, means more than one-half the employee's work time.

(L) “Public Transit Bus Driver” means a commercial driver who operates a transit bus and is employed by a governmental en-

tity.

(M) “Shift" means designated hours of work by an employee, with a designated beginning time and quitting time.

(N) “Split shift” means a work schedule, which is interrupted by non-paid non-working periods established by the employer, other
than bona fide rest or meal periods.

(O) “Teaching” means, for the purpose of Section 1 of this order, the profession of teaching under a certificate from the
Commission for Teacher Preparation and Licensing or teaching in an accredited college or university.

(P) “Transportation Industry” means any industry, business, or establishment operated for the purpose of conveying persons or
property from one place to another whether by rail, highway, air, or water, and all operations and services in connection therewith: and
also includes storing or warehousing of goods or property, and the repairing, parking, rental, maintenance, or cleaning of vehicles.

(Q) “Wages” includes all amounts for labor performed by employees of every description, whether the amount is fixed or
ascertained by the standard of time, task, piece, commission basis, or other method of calculation.

(R) "Workday” and “day” mean any consecutive 24-hour period beginning at the same time each calendar day.

(S) "Workweek” and “week” mean any seven (7) consecutive days, starting with the same calendar day each week. “Workweek”
is a fixed and regularly recurring period of 168 hours, seven (7) consecutive 24-hour periods.

3. HOURS AND DAYS OF WORK
(A) Daily Overtime-General Provisions
(1) The following overtime provisions are applicable to employees 18 years of age or over and to employees 16 or 17 years
of age who are not required by law to attend school and are not otherwise prohibited by law from engaging in the subject work. Such
employees shall not be employed more than eight (8) hours in any workday or more than 40 hours in any workweek unless the em-
ployee receives one and one-half (1 '/,) times such employee’s regular rate of pay for all hours worked over 40 hours in the workweek.
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Eight (8) hours of labor constitutes a day's work. Employment beyond eight (8) hours in any workday or more than six (6) days in any
workweek is permissible provided the employee is compensated for such overtime at not less than:

(a) One and one-half (1'/2) times the employee's regular rate of pay for all hours worked in excess of eight (8) hours up
to and including 12 hours in any workday, and for the first eight (8) hours worked on the seventh (7th) consecutive day of work in a
workweek; and

(b) Double the employee's regular rate of pay for all hours worked in excess of 12 hours in any workday and for all hours
worked in excess of eight (8) hours on the seventh (7th) consecutive day of work in a workweek.

(c) The overtime rate of compensation required to be paid to a nonexempt full-time salaried employee shall be computed
by using the employee’s regular hourly salary as one-fortieth (1/40) of the employee’s weekly salary.

(B) Alternative Workweek Schedules

(1) No employer shall be deemed to have violated the daily overtime provisions by instituting, pursuant to the election
procedures set forth in this wage order, a regularly scheduled alternative workweek schedule of not more than ten (10) hours per
day within a 40 hour workweek without the payment of an overtime rate of compensation. All work performed in any workday
beyond the schedule established by the agreement up to 12 hours a day or beyond 40 hours per week shall be paid at one and
one-half (1'/2) times the employee's regular rate of pay. All work performed in excess of 12 hours per day and any work in excess of
eight (8) hours on those days worked beyond the regularly scheduled number of workdays established by the alternative workweek
agreement shall be paid at double the employee’s regular rate of pay. Any alternative workweek agreement adopted pursuant to
this section shall provide for not less than four (4) hours of work in any shift. Nothing in this section shall prohibit an employer, at
the request of the employee, to substitute one day of work for another day of the same length in the shift provided by the
alternative workweek agreement on an occasional basis to meet the personal needs of the employee without the payment of
overtime. No hours paid at either one and one-half (1'/z) or double the regular rate of pay shall be included in determining when
40 hours have been worked for the purpose of computing overtime compensation.

(2) If an employer whose employees have adopted an alternative workweek agreement permitted by this order requires
an employee to work fewer hours than those that are regularly scheduled by the agreement, the employer shall pay the employee
overtime compensation at a rate of one and one-half (1'/2) times the employee's regular rate of pay for all hours worked in excess of
eight (8) hours, and double the employee's regular rate of pay for all hours worked in excess of 12 hours for the day the employee is
required to work the reduced hours.

{3) An employer shall not reduce an employee's regular rate of hourly pay as a result of the adoption, repeal or nullification
of an alternative workweek schedule.

(4) An employer shall explore any available reasonable alternative means of accommodating the religious belief or obser-
vance of an affected employee that conflicts with an adopted alternative workweek schedule, in the manner provided by subdivision
(j) of Section 12940 of the Government Code.

(5) An employer shall make a reasonable effort to find a work schedule not to exceed eight (8) hours in a workday, in order
to accommodate any affected employee who was eligible to vote in an election authorized by this section and who is unable to work
the alternative workweek schedule established as the result of that election.

(6) An employer shall be permitted, but not required, to provide a work schedule not to exceed eight (8) hours in a workday to
accommodate any employee who is hired after the date of the election and who is unable to work the alternative workweek schedule
established by the election.

(7) Arrangements adopted in a secret ballot election held pursuant to this order prior to 1998, or under the rules in effect prior
to 1998, and before the performance of the work, shall remain valid after July 1, 2000 provided that the results of the election are
reported by the employer to the Office of Policy, Research and Legislation by January 1, 2001, in accordance with the
requirements of subsection (C) below (Election Procedures). If an employee was voluntarily working an alternative workweek
schedule of not more than ten (10) hours a day as of July 1, 1999, that alternative workweek schedule was based on an individual
agreement made after January 1, 1998 between the employee and employer, and the employee submitted, and the employer
approved, a written request on or before May 30, 2000 to continue the agreement, the employee may continue to work that
alternative workweek schedule without payment of an overtime rate of compensation for the hours provided in the agreement. The
employee may revoke his/her voluntary authorization to continue such a schedule with 30 days written notice to the employer. New
arrangements can only be entered into pursuant to the provisions of this section.

(C) ElectionProcedures
Election procedures for the adoption and repeal of alternative workweek schedules require the following:

{1) Each proposal for an alternative workweek schedule shall be in the form of a written agreement proposed by the employer.
The proposed agreement must designate a regularly scheduled alternative workweek in which the specified number of work days
and work hours are regularly recurring. The actual days worked within that alternative workweek schedule need not be specified. The
employer may propose a single work schedule that would become the standard schedule for workers in the work unit, or a menu of
work schedule options, from which each employee in the unit would be entitled to choose. If the employer proposes a menu of work
schedule options, the employee may, with the approval of the employer, move from one menu option to another.

(2) In order to be valid, the proposed alternative workweek schedule must be adopted in a secret ballot election, before the
performance of work, by at least a two-thirds (2/3) vote of the affected employees in the work unit. The election shall be held during
regular working hours at the employees’ work site. For purposes of this subsection, “affected employees in the work unit” may include
all employees in a readily identifiable work unit, such as a division, a department, a job classification, a shift, a separate physical
location, or a recognized subdivision of any such work unit. A work unit may consist of an individual employee as long as the criteria
for an identifiable work unit in this subsection are met.

(3) Prior to the secret bailot vote, any employer who proposed to institute an alternative workweek schedule shall have made
adisclosure in writing to the affected employees, including the effects of the proposed arrangement on the employees’ wages, hours,
and benefits. Such a disclosure shall include meeting(s), duly noticed, held at least 14 days prior to voting, for the specific purpose
of discussing the effects of the alternative workweek schedule. An employer shall provide that disclosure in a non-English language,
as well as in English, if at least five (5) percent of the affected employees primarily speak that non-English language. The employer
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shall mail the written disclosure to employees who do not attend the meeting. Failure to comply with this paragraph shall make the
election null and void.

(4) Any election to establish or repeal an alternative workweek schedule shall be held at the work site of the affected
employees. The employer shall bear the costs of conducting any election held pursuant to this section. Upon a complaint by an
affected employee, and after an investigation by the labor commissioner, the labor commissioner may require the employer to select
aneutral third party to conduct the election.

(5) Any type of alternative workweek schedule that is authorized by the California Labor Code may be repealed by the
affected employees. Upon a petition of one-third (1/3) of the affected employees, a new secret ballot election shall be held and a
two- thirds (2/3) vote of the affected employees shall be required to reverse the alternative workweek schedule. The election to
repeal the alternative workweek schedule shall be held not more than 30 days after the petition is submitted to the employer,
except that the election shall be held not less than 12 months after the date that the same group of employees voted in an election
held to adopt or repeal an alternative workweek schedule. The election shall take place during regular working hours at the
employees’ work site. If the alternative workweek schedule is revoked, the employer shall comply within 60 days. Upon proper
showing of undue hardship, the Division of Labor Standards Enforcement may grant an extension of time for compliance.

(6) Only secret ballots may be cast by affected employees in the work unit at any election held pursuant to this section. The
results of any election conducted pursuant to this section shall be reported by the employer to the Office of Policy, Research and
Legislation within 30 days after the results are final, and the report of election results shall be a public document. The report
shall include the final tally of the vote, the size of the unit, and the nature of the business of the employer.

(7) Employees affected by a change in the work hours resulting from the adoption of an alternative workweek schedule may
not be required to work those new work hours for at least 30 days after the announcement of the final results of the election.

(8) Employers shall not intimidate or coerce employees to vote either in support of or in opposition to a proposed alternative
workweek. No employees shall be discharged or discriminated against for expressing opinions concerning the alternative workweek
election or for opposing or supporting its adoption or repeal. However, nothing in this section shall prohibit an employer from express-
ing his/her position concerning that alternative workweek to the affected employees. A violation of this paragraph shall be subject to
California Labor Code Section 98 et seq.

(D) One and one-half (1'/2) times a minor's regular rate of pay shall be paid for all work over 40 hours in any workweek except
minors 16 or 17 years old who are not required by law to attend school and may therefore by employed for the same hours as an
aduit are subject to subsection (A) or (B) and (C) above.

(VIOLATIONS OF CHILD LABOR LAWS are subject to civil penalties of from $500 to $10,000 as well as to criminal penal-

ties. Refer to California Labor Code Sections 1285 to 1312 and 1390 to 1399 for additional restrictions on the employment

of minors and for descriptions of criminal and civil penalties for violation of the child labor laws. Employers should ask school

districts about any required work permits.)

(E) An employee may be employed on seven (7) workdays in one workweek when the total hours of employment during such
workweek do not exceed 30 and the total hours of employment in any one workday thereof do not exceed six (6).

(F) If a meal period occurs on a shift beginning or ending at or between the hours of 10 p.m. and 6 a.m., facilities shall be avail-
able for securing hot food and drink or for heating food or drink, and a suitable sheltered place shall be provided in which to consume
such food or drink.

(G) The provisions of Labor Code Sections 551 and 552 regarding one (1) day’s rest in seven (7) shall not be construed to
prevent an accumulation of days of rest when the nature of the employment reasonably requires the employee to work seven (7)or
more consecutive days; provided, however, that in each calendar month, the employee shall receive the equivalent of one (1) day’s
restin seven (7).

(H) Except as provided in subsections (E) and (G), this section shall not apply to any employee covered by a valid collective bar-
gaining agreement if the agreement expressly provides for the wages, hours of work, and working conditions of the employees, and
if the agreement provides premium wage rates for all overtime hours worked and a regular hourly rate of pay for those employees of
not less than 30 percent more than the state minimum wage.

(1) Notwithstanding subsection (H) above, where the employer and a labor organization representing employees of the employer
have entered into a valid collective bargaining agreement pertaining to the hours of work of the employees, the requirement
regarding the equivalent of one (1) day’s rest in seven (7) (see subsection (G) above) shall apply, unless the agreement expressly
provides otherwise.

(J) If an employer approves a written request of an employee to make up work time that is or would be lost as a result of a personal
obligation of the employee, the hours of that makeup work time, if performed in the same workweek in which the work time was lost,
may not be counted toward computing the total number of hours worked in a day for purposes of the overtime requirements, except
for hours in excess of 11 hours of work in one (1) day or 40 hours of work in one (1) workweek. If an employee knows in advance
that he/she will be requesting makeup time for a personal obligation that will recur at a fixed time over a succession of weeks, the
employee may request to make up work time for up to four (4) weeks in advance; provided, however, that the makeup work must be
performed in the same week that the work time was lost. An employee shall provide a signed written request for each occasion that
the employee makes a request to make up work time pursuant to this subsection. While an employer may inform an employee of
this makeup time option, the employer is prohibited from encouraging or otherwise soliciting an employee to request the employer's
approval to take personat time off and make up the work hours within the same workweek pursuant to this subsection.

(K) The daily overtime provision of subsection (A) above shall not apply to ambulance drivers and attendants scheduled for 24-
hour shifts of duty who have agreed in writing to exclude from daily time worked not more than three (3) meal periods of not more
than one (1) hour each and a regularly scheduled uninterrupted sleeping period of not more than eight (8) hours. The employer shall
provide adequate dormitory and kitchen facilities for employees on such a schedule.

(L) The provisions of this section are not applicable to employees whose hours of service are regulated

by:

(1) The United States Department of Transportation Code of Federal Regulations, Title 49, Sections 395.1 to 395.13, Hours

of Service of Drivers, or;

—5



(2) Title 13 of the California Code of Regulations, subchapter 6.5, Section 1200 and the following sections, regulating hours
of drivers.

(M) The provisions of this section shall not apply to taxicab drivers.

(N) The provisions of this section shall not apply where any employee of an airline certified by the federal or state government
works over 40 hours but not more than 60 hours in a workweek due to a temporary modification in the employee’s normal work
schedule not required by the employer but arranged at the request of the employee, including but not limited to situations where the
employee requests a change in days off or trades days off with another employee.

4. MINIMUM WAGES

(A) Every employer shall pay to each employee wages not less than seven dollars and fity cents ($7.50) per hour for all hours
worked, effective January 1, 2007, and not less than eight dollars ($8.00) per hour for all hours worked, effective January 1, 2008,
except:

LEARNERS: Employees during their first 160 hours of employment in occupations in which they have no previous similar or
related experience, may be paid not less than 85 percent of the minimum wage rounded to the nearest nickel.

(B) Every employer shall pay to each employee, on the established payday for the period involved, not less than the applicable
minimum wage for all hours worked in the payroll period, whether the remuneration is measured by time, piece, commission, or
otherwise.

{C) When an employee works a split shift, one (1) hour's pay at the minimum wage shall be paid in addition to the minimum wage
for that workday, except when the employee resides at the place of employment.

(D) The provisions of this section shall not apply to apprentices regularly indentured under the State Division of Apprenticeship
Standards.

5. REPORTING TIME PAY

(A) Each workday an employee is required to report for work and does report, but is not put to work or is furnished less than
half said employee's usual or scheduled day’s work, the employee shall be paid for half the usual or scheduled day’'s work, but in no
event for less than two (2) hours nor more than four (4) hours, at the employee's regular rate of pay, which shall not be less than the
minimum wage.

(B) if an employee is required to report for work a second time in any one workday and is furnished less than two (2) hours of
work on the second reporting, said employee shall be paid for two (2) hours at the employee’s regular rate of pay, which shall not be
less than the minimum wage.

(C) The foregoing reporting time pay provisions are not applicable when:

(1) Operations cannot commence or continue due to threats to employees or property; orwhen recommended by civil authori-
ties; or

(2) Public utilities fail to supply electricity, water, or gas, or there is a failure in the public utilities, or sewer system; or

(3) The interruption of work is caused by an Act of God or other cause not within the employer’s control.

(D) This section shall not apply to an employee on paid standby status who is called to perform assigned work at a time other
than the employee’s scheduled reporting time.

6. LICENSES FOR DISABLED WORKERS

(A) A license may be issued by the Division authorizing employment of a person whose earning capacity is impaired by physical
disability or mental deficiency at less than the minimum wage. Such licenses shall be granted only upon joint application of employer
and employee and employee’s representative if any.

(B) A special license may be issued to a nonprofit organization such as a sheltered workshop or rehabilitation facility fixing special
minimum rates to enable the employment of such persons without requiring individual licenses of such employees.

(C) Al such licenses and special licenses shall be renewed on a yearly basis or more frequently at the discretion of the
Division.

(See California Labor Code, Sections 1191 and 1191 .5)

7. RECORDS

(A) Every employer shall keep accurate information with respect to each employee including the following:

(1) Full name, home address, occupation and social security number.

(2) Birth date, if under 18 years, and designation as a minor.

(3) Time records showing when the employee begins and ends each work period. Meal periods, split shift intervals and total
daily hours worked shall also be recorded. Meal periods during which operations cease and authorized rest periods need not be
recorded.

(4) Total wages paid each payroll period, including value of board, lodging, or other compensation actually furnished to the
employee.

(5) Total hours worked in the payroli period and applicable rates of pay. This information shall be made readily available to
the employee upon reasonable request.

(6) When a piece rate or incentive plan is in operation, piece rates or an explanation of the incentive plan formula shall be
provided to employees. An accurate production record shall be maintained by the employer.

(B) Every employer shall semimonthly or at the time of each payment of wages furnish each employee, either as a detachable
part of the check, draft, or voucher paying the employee’s wages, or separately, an itemized statement in writing showing: (1) all
deductions; (2) the inclusive dates of the period for which the employee is paid:; (3) the name of the employee or the employee's
social security number; and (4) the name of the employer, provided all deductions made on written orders of the employee may be
aggregated and shown as one item. —6



(C) All required records shall be in the English language and in ink or other indelible form, properly dated, showing month, day
and year, and shall be kept on file by the employer for at least three years at the place of employment or at a central location within
the State of California. An employee’s records shall be available for inspection by the employee upon reasonable request.

(D) Clocks shall be provided in all major work areas or within a reasonable distance thereto insofar as practicable.

8. CASH SHORTAGE AND BREAKAGE

No employer shall make any deduction from the wage or require any reimbursement from an employee for any cash shortage,
breakage, or loss of equipment, unless it can be shown that the shortage, breakage, or loss is caused by a dishonest or willful act, or
by the gross negligence of the employee.

9. UNIFORMS AND EQUIPMENT

(A) When uniforms are required by the employer to be worn by the employee as a condition of employment, such uniforms shall
be provided and maintained by the employer. The term “uniform” includes wearing apparel and accessories of distinctive design or
color.

NOTE: This section shall not apply to protective apparel regulated by the Occupational Safety and Health Standards Board.

(B) When tools or equipment are required by the employer or are necessary to the performance of a job, such tools and
equipment shall be provided and maintained by the employer, except that an employee whose wages are at least two (2) times the
minimum wage provided herein may be required to provide and maintain hand tools and equipment customarily required by the
trade or craft. This subsection (B) shall not apply to apprentices regularly indentured under the State Division of Apprenticeship
Standards.

NOTE: This section shall not apply to protective equipment and safety devices on tools regulated by the Occupational Safety and

Health Standards Board.

(C) A reasonable deposit may be required as security for the return of the items furnished by the employer under provisions of
subsections (A) and (B) of this section upon issuance of a receipt to the employee for such deposit. Such deposits shall be made
pursuant to Section 400 and following of the Labor Code or an employer with the prior written authorization of the employee may
deduct from the employee's last check the cost of an item furnished pursuant to (A) and (B) above in the event said item is not
returned. No deduction shall be made at any time for normal wear and tear. All items furnished by the employer shall be returned by
the employee upon completion of the job.

10. MEALS AND LODGING

(A) “Meal” means an adequate, well-balanced serving of a variety of wholesome, nutritious foods.

(B) “Lodging” means living accommodations available to the employee for full-time occupancy which are adequate, decent, and
sanitary according to usual and customary standards. Employees shall not be required to share a bed.

(C) Meals or lodging may not be credited against the minimum wage without a voluntary written agreement between the employer
and the employee. When credit for meals or lodging is used to meet part of the employer's minimum wage obligation, the amounts so
credited may not be more than the following:

Effective Effective

January 1, 2007 January 1, 2008
Lodging:
Room occupied alone ..........ccccoociiiiniiiicnineee e $35.27 per week $37.63 per week
Room shared ...........ccccovviviiiie v $29.11 per week $31.06 per week
Apartment—two-thirds (2/3) of the ordinary rental value,
and in no event more than ..o $423.51 per month $451.89 per month
Where a couple are both employed by the employer,
two-thirds (2/3) of the ordinary rental value, and in
no eventmore than ............ccocceiiiininiiiinecnreneee e, $626.49 per month $668.46 per month
Meals:
Breakfast .............ccooo v $2.72 $2.90
LUNCN. ..ottt $3.72 $3.97
DiNNET ..ttt $5.00 $5.34

(D) Meals evaluated as part of the minimum wage must be bona fide meals consistent with the employee’s work shift. Deductions
shall not be made for meals not received or lodging not used.

(E) If, as a condition of employment, the employee must live at the place of employment or occupy quarters owned or under the
control of the employer, then the employer may not charge rent in excess of the values listed herein.

11. MEAL PERIODS

(A) No employer shall employ any person for a work period of more than five (5) hours without a meal period of not less than 30
minutes, except that when a work period of not more than six (6) hours will complete the day’s work the meal period may be waived
by mutual consent of the employer and the employee.

(B) An employer may not employ an employee for awork perio9 of more than ten (10) hours per day without providing the employee



with a second meal period of not less than 30 minutes, except that if the total hours worked is no more than 12 hours, the second meal
period may be waived by mutual consent of the employer and the employee only if the first meal period was not waived.

(C) Unless the employee is relieved of all duty during a 30 minute meal period, the meal period shall be considered an “on duty”
meal period and counted as time worked. An “on duty” meal period shall be permitted only when the nature of the work prevents an
employee from being relieved of all duty and when by written agreement between the parties an on-the-job paid meal period is agreed
to. The written agreement shall state that the employee may, in writing, revoke the agreement at any time.

(D) If an employer fails to provide an employee a meal period in accordance with the applicable provisions of this order, the
employer shall pay the employee one (1) hour of pay at the employee’s regular rate of compensation for each workday that the meal
period is not provided.

(E) In all places of employment where employees are required to eat on the premises, a suitable place for that purpose shall be
designated.

(F) The section shall not apply to any public transit bus driver covered by avalid collective bargaining agreement if the agreement
expressly provides for meal periods for those employees, final and binding arbitration of disputes concerning application of its meal
period provisions, premium wage rates for all overtime hours worked, and regular hourly rate of pay of not less than 30 percent more
than the State minimum wage rate.

12. REST PERIODS

(A) Every employer shall authorize and permit all employees to take rest periods, which insofar as practicable shall be in the middle
of each work period. The authorized rest period time shall be based on the total hours worked daily at the rate of ten (10) minutes net
rest time per four (4) hours or major fraction thereof. However, a rest period need not be authorized for employees whose total daily
work time is less than three and one-half (3'/2) hours. Authorized rest period time shall be counted as hours worked for which there
shall be no deduction from wages.

(B) Ifan employer fails to provide an employee arest period in accordance with the applicable provisions of this order, the employer
shall pay the employee one (1) hour of pay at the employee’s regular rate of compensation for each workday that the rest period is
not provided.

(C) This section shall not apply to any public transit bus driver covered by a valid collective bargaining agreement if the
agreement expressly provides for rest periods for those employees, final and binding arbitration of disputes concerning application
of its rest period provisions, premium wage rates for all overtime hours worked, and regular hourly rate of pay of not less than 30
percent more than the State minimum wage rate.

13. CHANGE ROOMS AND RESTING FACILITIES
(A) Employers shall provide suitable lockers, closets, or equivalent for the safekeeping of employees’ outer clothing during
working hours, and when required, for their work clothing during non-working hours. When the occupation requires a change of
clothing, change rooms or equivalent space shall be provided in order that employees may change their clothing in reasonable
privacy and comfort. These rooms or spaces may be adjacent to but shall be separate from toilet rooms and shall be kept clean.
NOTE: This section shall not apply to change rooms and storage facilities regulated by the Occupational Safety and Health
Standards Board.

(B) Suitable resting facilities shall be provided in an area separate from the toilet rooms and shall be available to employees
during work hours.

14. SEATS .

(A) All working employees shall be provided with suitable seats when the nature of the work reasonably permits the use of
seats.

(B) When employees are not engaged in the active duties of their employment and the nature of the work requires standing, an
adequate number of suitable seats shall be placed in reasonable proximity to the work area and employees shall be permitted to use
such seats when it does not interfere with the performance of their duties.

15. TEMPERATURE

(A) The temperature maintained in each work area shall provide reasonable comfort consistent with industry-wide standards for
the nature of the process and the work performed.

(B) If excessive heat or humidity is created by the work process, the employer shall take all feasible means to reduce such exces-
sive heat or humidity to a degree providing reasonable comfort. Where the nature of the employment requires a temperature of less

than 60° F., a heated room shall be provided to which employees may retire for warmth, and such room shall be maintained at not
less than 68°.

(C) A temperature of not less than 68° shall be maintained in the toilet rooms, resting rooms, and change rooms during hours of
use.

(D) Federal and State energy guidelines shall prevail over any conflicting provision of this section.

16. ELEVATORS

Adequate elevator, escalator or similar service consistent with industry-wide standards for the nature of the process and the work
performed shall be provided when employees are employed four floors or more above or below ground level.

17. EXEMPTIONS
If, in the opinion of the Division after due investigation, it is found that the enforcement of any provision contained in Section 7,
Records; Section 12, Rest Periods; Section 13, Change Rooms and Resting Facilities; Section 14, Seats; Section 15, Temperature;
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or Section 16, Elevators, would not materially affect the welfare or comfort of employees and would work an undue hardship on the
employer, exemption may be made at the discretion of the Division. Such exemptions shall be in writing to be effective and may be
revoked after reasonable notice is given in writing. Application for exemption shall be made by the employer or by the employee and/or
the employee’s representative to the Division in writing. A copy of the application shall be posted at the place of employment at the
time the application is filed with the Division.

18. FILING REPORTS
(See California Labor Code, Section 1174(a))

19. INSPECTION
(See California Labor Code, Section 1174)

20. PENALTIES
(See California Labor Code, Section 1199)
(A) In addition to any other civil penalties provided by law, any employer or any other person acting on behalf of the employer who
violates, or causes to be violated, the provisions of this order, shall be subject to the civil penalty of:
(1) Initial Violation — $50.00 for each underpaid employee for each pay period during which the employee was underpaid in
addition to the amount which is sufficient to recover unpaid wages.
(2) Subsequent Violations — $100.00 for each underpaid employee for each pay period during which the employee was
underpaid in addition to an amount which is sufficient to recover unpaid wages.
(3) The affected employee shall receive payment of all wages recovered.
(B) The labor commissioner may also issue citations pursuant to California Labor Code Section 1197.1 for non-payment of wages
for overtime work in violation of this order.

21. SEPARABILITY

If the application of any provision of this order, or any section, subsection, subdivision, sentence, clause, phrase, word, or
portion of this order should be held invalid or unconstitutional or unauthorized or prohibited by statute, the remaining provisions
thereof shall not be affected thereby, but shall continue to be given full force and effect as if the part so held invalid or
unconstitutional had not been included herein.

22. POSTING OF ORDER
Every employer shall keep a copy of this order posted in an area frequented by employees where it may be easily read during

the workday. Where the location of work or other conditions make this impractical, every employer shall keep a copy of this order and
make it available to every employee upon request.

QUESTIONS ABOUT ENFORCEMENT of the Industrial
Welfare Commission orders and reports of violations should be
directed to the Division of Labor Standards Enforcement. A listing of
the DLSE offices is on the back of this wage order. Look in the white
pages of your telephone directory under CALIFORNIA, State of,
Industrial Relations for the address and telephone number of the
office nearest you. The Division has offices in the following cities:
Bakersfield, El Centro, Fresno, Long Beach, Los Angeles, Oakland
Redding, Sacramento, Salinas, San Bernardino, San Diego, San
Francisco, San Jose, Santa Ana, Santa Barbara, Santa Rosa,
Stockton, Van Nuys.

SUMMARIES IN OTHER LANGUAGES

The Department of Industrial Relations will make summaries of wage
and hour requirements in this Order available in Spanish, Chinese
and certain other fanguages when it is feasible to do so. Mall your
request for such summaries to the Department at:

P.O. box 420603, San Francisco, CA 94142-0603.

RESUMEN EN OTROS IDIOMAS

El Departamento de Relaci industriales confeccionar a un re-
sumen sobre los requisitos de salarloy horario de esta Disposicion
en espafiol, chino y alg otros idiomas cuando sea posible
hacerlo. Envie por correo su pedido por dichos resumenes al De-
partamento a: P.O. box 420603, San Francisco, CA 94142-0603.
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P.O. box 420603
San Francisco, CA 941420603




All complaints are handled confidentially. For further information or to file your complaints, contact the State of California at the following department offices:

Division of Labor Standards Enforcement (DLSE)

BAKERSFIELD

Division of Labor Standards Enforcement
7718 Meany Ave.

Bakersfield, CA 93308

661-587-3060

EL CENTRO

Division of Labor Standards Enforcement
1550 W. Main St.

El Centro, CA 92643

760-353-0607

FRESNO

Division of Labor Standards Enforcement
770 E. Shaw Ave,, Suite 222

Fresno, CA 93710

559-244-5340

LONG BEACH

Division of Labor Standards Enforcement
300 Oceangate, 3™ Floor

Long Beach, CA 90802

562-590-5048

LOS ANGELES

Division of Labor Standards Enforcement
320 W. Fourth St., Suite 450

Los Angeles, CA 90013

213-620-6330

OAKLAND

Division of Labor Standards Enforcement
1515 Clay Street, Room 801

Oakland, CA 94612

§10-622-3273

REDDING

Division of Labor Standards Enforcement
2115 Civic Center Drive, Room 17
Redding, CA 96001

530-225-2655

SACRAMENTO

Division of Labor Standards Enforcement
2031 Howe Ave, Suite 100

Sacramento, CA 95825

916-263-1811

SALINAS

Division of Labor Standards Enforcement
1870 N. Main Street, Suite 150

Salinas, CA 93906

831-443-3041

SAN BERNARDINO

Division of Labor Standards Enforcement
464 West 4™ Street, Room 348

San Bernardino, CA 92401
909-383-4334

SAN DIEGO

Division of Labor Standards Enforcement
7575 Metropolitan, Room 210

San Diego, CA 92108

619-220-5451

SAN FRANCISCO

Division of Labor Standards Enforcement
455 Golden Gate Ave. 10t Floor

San Francisco, CA 94102
415-703-5300

SANFRANCISCO-HEADQUARTERS
Division of Labor Standards Enforcement
455 Golden Gate Ave. 9" Floor

San Francisco, CA 94102

415-7034810

SAN JOSE

Division of Labor Standards Enforcement
100 Paseo De San Antonio, Room 120
San Jose, CA 95113

408-277-1266

SANTA ANA

Division of Labor Standards Enforcement

605 West Santa Ana Blvd., Bldg. 28, Room 625
Santa Ana, CA 92701

714-558-4910

SANTA BARBARA

Division of Labor Standards Enforcement
411 E. Canon Perdido, Room 3

Santa Barbara, CA 93101

805-568-1222

SANTA ROSA

Division of Labor Standards Enforcement
50 “D" Street, Suite 360

Santa Rosa, CA 95404

707-576-2362

STOCKTON

Division of Labor Standards Enforcement
31 E. Channel Street, Room 317
Stockton, CA 95202

209-948-7771

VAN NUYS

Division of Labor Standards Enforcement
6150 Van Nuys Boulevard, Room 206
Van Nuys, CA 91401

818-901-5315

EMPLOYERS: Do not send copies of your alternative workweek
election ballots or election procedures.

Prevailing Wage Hotline (415) 703-4774

Only the results of the alternative workweek election
shall be mailed to:

Department of Industrial Relations
Office of Policy, Research and Legislation
P.O. Box 420603

San Francisco, CA 94142-0603

(415) 7034780
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OFFICIAL NOTICE

INDUSTRIAL WELFARE COMMISSION
ORDER NO. 15-2001
REGULATING
WAGES, HOURS AND WORKING CONDITIONS IN THE

HOUSEHOLD OCCUPATIONS

Effective January 1, 2001 as amended

Sections 4(A) and 10(C) amended and republished by the Departmeht of Industrial Relations,
effective January 1, 2007, pursuant to AB 1835, Chapter 230, Statutes of 2006

This Order Must Be Posted Where Employees Can Read It Easily
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TAKE NOTICE: To employers and representatives of persons working in industries and occupations in the State of California:
The Department of Industrial Relations amends and republishes the minimum wage and meals and lodging credits in the Industrial
Welfare Commission’s Orders as a result of legislation enacted (AB 1835, Ch. 230, Stats of 2006, adding sections 1182.12 and
1182.13 to the California Labor Code.) The amendments and republishing make no other changes to the IWC’s Orders.

1. APPLICABILITY OF ORDER
This order shall apply to all persons employed in household occupations whether paid on a time, piece rate, commission, or
other basis, unless such occupation is performed for an industry covered by an industry order of this Commission, except that:
(A) Provisions of Sections 3 through 12 of this order shall not apply to persons employed in administrative, executive, or pro-
fessional capacities. The following requirements shall apply in determining whether an employee’s duties meet the test to qualify
for an exemption from those sections:
(1) Executive Exemption A person employed in an executive capacity means any employee:
(a) Whose duties and responsibilities involve the management of the enterprise in which he/she is employed or of a
customarily recognized department or subdivision thereof: and
(b) Who customarily and regularly directs the work of two or more other employees therein; and
(c) Who has the authority to hire or fire other employees or whose suggestions and recommendations as to the hiring
or firing and as to the advancement and promotion or any other change of status of other employees will be given particular weight;
and

(d) Who customarily and regularly exercises discretion and independent judgment; and
(e) Who is primarily engaged in duties which meet the test of the exemption. The activities constituting exempt work
and non-exempt work shall be construed in the same manner as such items are construed in the following regulations under the
Fair Labor Standards Act effective as of the date of this order: 29 C.F.R. Sections 541 102, 541.104-111, and 541.115-116. Exempt
work shall include, for example, ali work that is directly and ciosely related to exempt work and work which is properly viewed as a
means for carrying out exempt functions. The work actually performed by the employee during the course of the workweek must,
first and foremost, be examined and the amount of time the employee spends on such work, together with the employer’s realistic
expectations and the realistic requirements of the job, shall be considered in determining whether the employee satisfies this re-
quirement.
(f) Such an employee must also earn a monthly salary equivalent to no less than two (2) times the state minimum
wage for full-time employment. Full-time employment is defined in Labor Code Section 515(c) as 40 hours per week.
(2) Administrative Exemption. A person employed in an administrative capacity means any employee:
(a) Whose duties and responsibilities involve either:
(i) The performance of office or non-manual work directly related to management policies or general business
operations of his employer or his/hers employer’s customers; or
(i) The performance of functions in the administration of a school system, or educational establishment or institu-

tion, or of a department or subdivision thereof, in work directly related to the academic instruction or training carried on therein;
and

(b) Who customarily and regularly exercises discretion and independent judgment; and

(c) Who regularly and directly assists a proprietor, or an employee employed in a bona fide executive or administrative
capacity (as such terms are defined for purposes of this section); or

(d) Who performs under only general supervision work along specialized or technical lines requiring speciat training,
experience, or knowledge; or

(e) Who executes under only general supervision special assignments and tasks; and

(f) Who is primarily engaged in duties which meet the test of the exemption. The activities constituting exempt work
and non-exempt work shall be construed in the same manner as such terms are construed in the following regulations under the
Fair Labor Standards Act effective as of the date of this order 29 C.F.R. Sections 541 .201-205, 541.207-208, 541.210, and 541.215.
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Exempt work shall include, for example, all work that is directly and closely related to exempt work and work which is properly viewed
as a means for carrying out exempt functions. The work actually performed by the employee during the course of the workweek
must, first and foremost, be examined and the amount of time the employee spends on such work, together with the employer's
realistic expectations and the realistic requirements of the job, shall be considered in determining whether the employee satisfies
this requirement.

(g) Such employee must also earn a monthly salary equivalent to no less than two (2) times the state minimum wage
for full-time employment. Full-time employment is defined in Labor Code Section 515(c) as 40 hours per week.

3) Professional Exemption A person employed in a professional capacity means any employee who meets all of

the fol- lowing requirements:

(8) Who is licensed or certified by the State of California and is primarily engaged in the practice of one of the following
recognized professions: law, medicine, dentistry, optometry, architecture, engineering, teaching, or accounting; or

(b) Who is primarily engaged in an occupation commonly recognized as a learned or artistic profession. For the pur-
poses of this subsection, “learned or artistic profession” means an employee who is primarily engaged in the performance of:

(iy Work requiring knowledge of an advanced type in a field or science or learning customarily acquired by a pro-
longed course of specialized intellectual instruction and study, as distinguished from a general academic education and from an
apprenticeship, and from training in the performance of routine mental, manual, or physical processes, or work that is an essential
part of or necessarily incident to any of the above work; or

(i) Work that is originat and creative in character in a recognized field of artistic endeavor (as opposed to work
which can be produced by a person endowed with general manual or intellectual ability and training), and the result of which de-
pends primarily on the invention, imagination, or talent of the employee or work that is an essential part of or necessarily incident
to any of the above work; and

(iif) Whose work is predominantly intellectual and varied in character (as opposed to routine mental, manual, me-
chanical, or physical work) and is of such character that the output produced or the result accomplished cannot be standardized
in relation to a given period of time.

(c) Who customarily and regularly exercises discretion and independent judgment in the performance of duties set
forth in subparagraphs (a) and (b).
(d) Who earns a monthly salary equivalent to no less than two (2) times the state minimum wage for full-time employ-

ment.

(e) Subparagraph (b) above is intended to be construed in accordance with the following provisions of federal law as
they existed as of the date of this order: 29 C.F.R. Sections 541.207, 541.301(a)-(d), 541.302, 541.306, 541.307, 541.308, and
541.310.

(f) Notwithstanding the provisions of this subparagraph, pharmacists employed to engage in the practice of pharmacy,
and registered nurses employed to engage in the practice of nursing, shall not be considered exempt professional employees, nor
shall they be considered exempt from coverage for the purposes of this subparagraph unless they individually meet the criteria
established for exemption as executive or administrative employees.

(9) Subparagraph (f) above shall not apply to the following advanced practice nurses:

(i) Certified nurse midwives who are primarily engaged in performing duties for which certification is required
pursuant to Article 2.5 (commencing with Section 2746) of Chapter 6 of Division 2 of the Business and Professions Code.

(ii} Certified nurse anesthetists who are primarily engaged in performing duties for which certification is required
pursuant to Article 7 (commencing with Section 2825) of Chapter 6 of Division 2 of the Business and Professions Code.

(iii) Certified nurse practitioners who are primarily engaged in performing duties for which certification is required
pursuant to Article 8 (commencing with Section 2834) of Chapter 6 of Division 2 of the Business and Professions Code.

(iv) Nothing in this subparagraph shall exempt the occupations set forth in clauses (i), (ii), and (jii) from meeting
the requirements of subsection 1(A)(3)(a)-(d) above.

(h) Except, as provided in subparagraph (i), an employee in the computer software field who is paid on an hourly basis
shall be exempt, if all of the following apply:

(i) The employee is primarily engaged in work that is intellectual or creative and requires the exercise of discretion
and independent judgment.

(i) The employee is primarily engaged in duties that consist of one or more of the following:

- The application of systems analysis techniques and procedures, including consulting with users, to deter-
mine hardware, software, or system functional specifications.

- The design, development, documentation, analysis, creation, testing, or modification of computer systems
or programs, including prototypes, based on and related to user or system design specifications.

—The documentation, testing, creation, or modification of computer programs related to the design of software
or hardware for computer operating systems.

(iii) The employee is highly skilled and is proficient in the theoretical and practical application of highly specialized
information to computer systems analysis, programming, and software engineering. A job title shall not be determinative of the
applicability of this exemption.

(iv) The employee’s hourly rate of pay is not less than forty-one dollars ($41.00). The Office of Policy, Research
and Legislation shall adjust this pay rate on October 1 of each year to be effective on January 1 of the following year by an
amount equal to the percentage increase in the California Consumer Price Index for Urban Wage Earners and Clerical Workers.*

* Pursuant to Labor Code section 515.5, subdivision (a)(4), the Office of Policy, Research and Legislation, Department of
Industrial Relations, has adjusted the minimum hourly rate of pay specified in this subdivision to be $49.77, effective January 1,
2007. This hourly rate of pay is adjusted on October 1 of each year to be effective on January 1, of the following year, and may
be obtained at www.dir.ca.gov/IWC or by mail from the Department of Industrial Relations.
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() The exemption provided in subparagraph (h) does not apply to an employee if any of the following apply:

() The employee is atrainee or employee in an entry-level position whois learning to become proficientin the theoreti-
cal and practical application of highly specialized information to computer systems analysis, programming, and software engineering.

(i) The employee is in a computer-related occupation but has not attained the level of skill and expertise neces-
sary to work independently and without close supervision.

(iii) The employee is engaged in the operation of computers or in the manufacture, repair, or maintenance of
computer hardware and related equipment.

(iv) The employee is an engineer, drafter, machinist, or other professional whose work is highly dependent upon
or facilitated by the use of computers and computer software programs and who is skilled in computer-aided design software,
including CAD/CAM, but who is not in a computer systems analysis or programming occupation.

(v) The employee is a writer engaged in writing material, including box labels, product descriptions, documenta-
tion, promotional material, setup and installation instructions, and other similar written information, either for print or for on screen
media or who writes or provides content material intended to be read by customers, subscribers, or visitors to computer-related
media such as the World Wide Web or CD-ROMs.

(vi) The employee is engaged in any of the activities set forth in subparagraph (h) for the purpose of creating
imagery for effects used in the motion picture, television, or theatrical industry.

(B) Except as provided in Sections 1, 2, 4, 10, and 15, the provisions of this order shall not apply to personal attendants. The
provisions of this order shall not apply to any person under the age of 18 who is employed as a baby sitter for a minor child of the
employer in the employer's home.

(C) The provisions of this order shall not apply to any individuat who is the parent, spouse, child, or legally adopted child of
the employer.

(D) The provisions of this order shall not apply to any individual participating in a national service program, such as Ameri-
Corps, carried out using assistance provided under Section 12571 of Title 42 of the United States Code. (See Stats. 2000, ch. 365,
amending Labor Code Section 1171.)

2. DEFINITIONS

(A) An “alternative workweek schedule” means any regularly scheduled workweek requiring an employee to work more than
eight (8) hours in a 24-hour period.

(B) “Commission” means the Industrial Welfare Commission of the State of California.

(C) “Division” means the Division of Labor Standards Enforcement of the State of California.

(D) “Emergency” means an unpredictable or unavoidable occurrence at unscheduled intervals requiring immediate action.

(E) “Employ” means to engage, suffer, or permit to work.

(F) “Employee” means any person employed by an employer.

(G) “Employer” means any person as defined in Section 18 of the Labor Code, who directly or indirectly, or through an agent
or any other person, employs or exercises control over the wages, hours, or working conditions of any person.

(H) “Hours worked" means the time during which an employee is subject to the control of an employer, and includes all the
time the employee is suffered or permitted to work, whether or not required to do so.

(1) “Household Occupations” means all services related to the care of persons or maintenance of a private household or its
premises by an employee of a private householder. Said occupations shall include but not be limited to the following: butlers, chauf-
feurs, companions, cooks, day workers, gardeners, graduate nurses, grooms, house cleaners, housekeepers, maids, practical
nurses, tutors, valets, and other similar occupations.

(J) “Personal attendant” includes baby sitters and means any person employed by a private householder or by any third party
employer recognized in the health care industry to work in a private household, to supervise, feed, or dress a child or person who
by reason of advanced age, physical disability, or mental deficiency needs supervision. The status of “personal attendant” shall
apply when no significant amount of work other than the foregoing is required.

(K) “Minor” means, for the purpose of this order, any person under the age of 18 years.

(L) “Primarily” as used in Section 1, Applicability, means more than one-half the employee’s work time.

(M) “Shift” means designated hours of work by an employee, with a designated beginning time and quitting time.

(N) “Split shift” means a work schedule, which is interrupted by non-paid non-working periods established by the employer,
other than bona fide rest or meal periods.

(0) “Teaching” means, for the purpose of Section 1 of this Order, the profession of teaching under a certificate from the
Commission for Teacher Preparation and Licensing or teaching in an accredited college or university.

(P) “Wages” includes all amounts for labor performed by employees of every description, whether the amount is fixed or
ascertained by the standard of time, task, piece, commission basis, or other method of calculation.

(Q) “Workday” and “day” mean any consecutive 24-hour period beginning at the same time each calendar day.

(R) “Workweek” and “week” mean any seven (7) consecutive days, starting with the same calendar day each week. “Workweek”
is a fixed and regularly recurring period of 168 hours, seven (7) consecutive 24-hour periods.

3. HOURS AND DAYS OF WORK
(A) A LIVE-IN employee shall have at least 12 consecutive hours free of duty during each workday of 24 hours, and the total
span of hours for a day of work shall be no more than 12 hours, except under the following conditions:
(1) The employee shall have at least three (3) hours free of duty during the 12 hours span of work. Such off-duty hours
need not be consecutive, and the schedule for same shall be set by mutual agreement of employer and employee, provided that
(2) An employee who is required or permitted to work during scheduled off-duty hours or during the 12 consecutive off-
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duty hours shall be compensated at the rate of one and one-half (1') times the employee’s regular rate of pay for all such hours
worked.

(B) No LIVE-IN employee shall be required to work more than five (5) days in any one workweek without a
day off of not less than 24 consecutive hours except in an emergency as defined in subsection 2(D), provided that
the employee is compensated for time worked in excess of five (5) workdays in any workweek at one and one-half
(1'%) times the employee’s regular rate of pay for hours worked up to and including nine (9) hours. Time worked in excess of nine
(9) hours on the sixth (6th) and seventh (7th) workdays shall be compensated at double the employee’s regular rate of pay.

(C) The following overtime provisions are applicable to non-LIVE-IN employees 18 years of age or over and to employees 16 or
17 years of age who are not required by law to attend school and are not otherwise prohibited by law from engaging in the subject
work. Such employees shall not be employed more than eight (8) hours in any workday or more than 40 hours in any workweek
unless the employee receives one and one-half (1'/2) times such employee’s regular rate of pay for all hours worked over 40 hours
in the workweek. Eight (8) hours of labor constitutes a day’s work. Employment beyond eight (8) hours in any workday or more than
six (6) days in any workweek is permissible provided the employee is compensated for such overtime at not less than:

(1) One and one-half (1'/2) times the employee’s regular rate of pay for all hours worked in excess of eight (8) hours up to
and including 12 hours in any workday, and for the first eight (8) hours worked on the seventh (7th) consecutive day of work in a
workweek; and

(2) Double the employee's regular rate of pay for all hours worked in excess of 12 hours in any workday and for all hours
worked in excess of eight (8) hours on the seventh (7th) consecutive day of work in a workweek.

(3) The overtime rate of compensation required to be paid to a nonexempt full-time salaried employee shall be computed
by using the employee’s regular hourly salary as one-fortieth (1/40) of the employee’s weekly salary.

(D) One and one-half (1'/;) times a minor's regular rate of pay shall be paid for all work over 40 hours in any workweek except
minors 16 and 17 years old who are not required by law to attend school and may therefore be employed for the same hours as
an adult are subject to subsections (A) and (B) or (C) above.

(VIOLATIONS OF CHILD LABOR LAWS are subject to civil penalties of from $500 to $10,000 as well as to criminal
penalties. Refer to California Labor Code Sections 1285 to 1312 a nd 1390 to 1399 for additional restrictions on the
employment of minors and for descriptions of criminal and civil penalties for violation of the child labor laws. Employers should
ask school districts about any required work permits.)

(E) An employee may be employed on seven (7) workdays in one workweek with no overtime pay required when the total
hours of employment during such workweek do not exceed 30 and the total hours of employment in any one workday thereof do
not exceed six (6).

(F) The provisions of Labor Code Sections 551 and 552 regarding one (1) day's rest in seven (7) shall not be construed to
prevent an accumulation of days of rest when the nature of the employment reasonably requires the employee to work seven (7)
or more consecutive days; provided, however, that in each calendar month, the employee shall receive the equivalent of one (1)
day’s rest in seven (7).

(G) Except as provided in subsections (D) and (F), this section shall not apply to any employee covered by a valid collective
bargaining agreement if the agreement expressly provides for the wages, hours of work, and working conditions of the employees,
and if the agreement provides premium wage rates for all overtime hours worked and a regular hourly rate of pay for those
employees of not less than 30 percent more than the state minimum wage.

(H) Notwithstanding subsection (G) above, where the employer and a labor organization representing employees of the em-
ployer have entered into a valid collective bargaining agreement pertaining to the hours of work of the employees, the requirement
regarding the equivalent of one (1) day’s rest in seven (7) (see subsection (F) above) shall apply, unless the agreement expressly
provides otherwise.

() If an employer approves a written request of an employee to make up work time that is or would be lost as a result of a
personal obligation of the employee, the hours of that makeup work time, if performed in the same workweek in which the work
time was lost, may not be counted toward computing the total number of hours worked in a day for purposes of the overtime re-
quirements, except for hours in excess of 11 hours of work in one (1) day or 40 hours of work in one (1) workweek. If an employee
knows in advance that he/she will be requesting makeup time for a personal obligation that will recur at a fixed time over a succes-
sion of weeks, the employee may request to make up work time for up to four (4) weeks in advance; provided, however, that the
makeup work must be performed in the same week that the work time was lost. An employee shall provide a signed written request
for each occasion that the employee makes a request to make up work time pursuant to this subsection. While an employer may
inform an employee of this makeup time option, the employer is prohibited from encouraging or otherwise soliciting an employee
to request the employer’s approval to take personal time off and make up the work hours within the same workweek pursuant to
this subsection.

4. MINIMUM WAGES

(A) Every employer shall pay to each employee wages not less than seven dollars and fifty cents ($7.50) per hour for all hours
worked, effective January 1, 2007, and not less than eight doltars ($8.00) per hour for all hours worked, effective January 1, 2008,
except:

LEARNERS: Employees during their 160 hours of employment in occupations in which they have no previous similar or related
experience, may be paid not less than 85 percent of the minimum wage rounded to the nearest nickel.

(B) Every employer shall pay to each employee, on the established payday for the period involved, not less than the applicable
minimum wage for all hours worked in the payroll period, whether the remuneration is measured by time, piece, commission, or
otherwise.

(C) When an employee works a split shift, one (1) hour's pay at the minimum wage shall be paid in addition to the minimum
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wage for that workday, except when the employee resides at the place of employment.
(D) The provisions of this section shall not apply to apprentices regularly indentured under the State Division of Apprentice-
ship Standards.

5. REPORTING TIME PAY

(A) Each workday an employee is required to report for work and does report, but is not put to work or is furnished less than
‘half said employee's usual or scheduled day's work, the employee shall be paid for half the usual or scheduled day’s work, but
in no event for less than two (2) hours nor more than four (4) hours, at the employee's regular rate of pay, which shall not be less
than the minimum wage.

(B) If an employee is required to report for work a second time in any one workday and is furnished less than two (2) hours
of work on the second reporting, said employee shall be paid for two (2) hours at the employee’s regular rate of pay, which shall
not be less than the minimum wage.

(C) The foregoing reporting time pay provisions are not applicable when:

(1) Operations cannot commence or continue due to threats to employees or property; or when recommended by civil
authorities; or

(2) Public utilities fail to supply electricity, water, or gas, or there is a failure in the public utilities, or sewer system; or

(3) The interruption of work is caused by an Act of God or other cause not within the employer's control.

(D) This section shall not apply to an employee on paid standby status who is called to perform assigned work at a time other
than the employee’s scheduled reporting time.

6. LICENSES FOR DISABLED WORKERS

(A) Alicense may be issued by the Division authorizing employment of a person whose earning capacity is impaired by
physical disability or mental deficiency at less than the minimum wage. Such licenses shall be granted only upon joint
application of employer and employee and employee's representative if any.

(B) A special license may be issued to a nonprofit organization such as a sheltered workshop or rehabilitation facility fixing
special minimum rates to enable the employment of such persons without requiring individual licenses of such employees.

(C) All such licenses and special licenses shall be renewed on a yearly basis or more frequently at the discretion of the
Division.

(See California Labor Code, Sections 1191 and 1191.5)

7. RECORDS

(A) Every employer shall keep accurate information with respect to each employee including the following:

(1) Full name, home address, occupation and social security number.

(2) Birth date, if under 18 years, and designation as a minor.

(3) Time records showing when the employee begins and ends each work period. Meal periods, split shift intervals and
total daily hours worked shall also be recorded. Meal periods during which operations cease and authorized rest periods need not
be recorded.

(4) Total wages paid each payroll period, including value of board, lodging, or other compensation actually furnished to
the employee.

(5) Total hours worked in the payroli period and applicable rates of pay. This information shall be made readily available to
the employee upon reasonable request.

(6) When a piece rate or incentive plan is in operation, piece rates or an explanation of the incentive plan formula shall be
provided to employees. An accurate production record shall be maintained by the employer.

(B) Every employer shall semimonthly or at the time of each payment of wages furnish each employee, either as a detachable
part of the check, draft, or voucher paying the employee’s wages, or separately, an itemized statement in writing showing: (1) all
deductions; (2) the inclusive dates of the period for which the employee is paid; (3) the name of the employee or the employee’s
social security number; and (4) the name of the employer, provided all deductions made on written orders of the employee may be
aggregated and shown as one item.

(C) All required records shall be in the English language and in ink or other indelible form, properly dated, showing month, day
and year, and shall be kept on file by the employer for at least three years at the place of employment or at a central location within
the State of California. An employee’s records shall be available for inspection by the employee upon reasonable request.

(D) Clocks shalt be provided in all major work areas or within reasonable distance thereto insofar as practicable.

8. CASH SHORTAGE AND BREAKAGE

No employer shall make any deduction from the wage or require any reimbursement from an employee for any cash shortage,
breakage, or loss of equipment, unless it can be shown that the shortage, breakage, or loss is caused by a dishonest or willful act,
or by the gross negligence of the employee.

9. UNIFORMS AND EQUIPMENT

(A) When uniforms are required by the employer to be worn by the employee as a condition of employment, such uniforms
shall be provided and maintained by the employer. The term “uniform” includes wearing apparel and accessories of distinctive
design or color.

NOTE: This section shall not apply to protective apparel regulated by the Occupational Safety and Health Standards Board.

(B)When tools or equipment are required by the employer or are necessary to the performance of ajob, such tools and equipment
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shall be provided and maintained by the employer, except that an employee whose wages are at least two (2) times the minimum
wage provided herein may be required to provide and maintain hand tools and equipment customarily required by the trade or craft.
This subsection (B) shall not apply to apprentices regularly indentured under the State Division of Apprenticeship Standards.

NOTE: This section shall not apply to protective equipment and safety devices on tools regulated by the Occupational Safety
and Health Standards Board.

(C) A reasonable deposit may be required as security for the return of the items furnished by the employer under provisions of
subsections (A) and (B) of this section upon issuance of a receipt to the employee for such deposit. Such deposits shall be made
pursuant to Section 400 and following of the Labor Code or an employer with the prior written authorization of the employee may
deduct from the employee’s last check the cost of an item furnished pursuant to (A) and (B) above in the event said item is not
returned. No deduction shall be made at any time for normal wear and tear. All items furnished by the employer shall be returned
by the employee upon completion of the job.

10. MEALS AND LODGING

(A) “Meal” means an adequate, well-balanced serving of a variety of wholesome, nutritious foods.

(B) "Lodging” means living accommodations available to the employee for full-time occupancy which are adequate, decent,
and sanitary according to usual and customary standards. Employees shall not be required to share a bed.

(C) Meals or lodging may not be credited against the minimum wage without a voluntary written agreement between the
employer and the employee. When credit for meals or lodging is used to meet part of the employer’s minimum wage obligation,
the amounts so credited may not be more than the following:

Effective Effective

January 1, 2007 January 1, 2008
Lodging:
Room occupied alone .............ccocovevevvreecesee $35.27 per week $37.63 per week
ROOM Shared .........oco.ooooueviiiiiiiiiieeeeee e $29.11 per week $31.06 per week
Apartment—two-thirds (2/3) of the ordinary rental value,
andinno eventmorethan ..............ccocovoeeivvooen, $423.51 per month $451.89 per month
Where a couple are both employed by the employer,
two-thirds (2/3) of the ordinary rental value, and in
noeventmore than ...........c.cocovveveoeieeeeeeeeeeeee $626.49 per month $668.46 per month
Meals:

$2.72 $2.90

$3.72 $3.97

$5.00 $5.34

(D) Meals evaluated as part of the minimum wage must be bona fide meals consistent with the employee's work shift.
Deductions shall not be made for meals not received or lodging not used.

(E) If, as a condition of employment, the employee must live at the place of employment or occupy quarters owned or under
the control of the employer, then the employer may not charge rent in excess of the values listed herein.

11. MEAL PERIODS

(A) No employer shall employ any person for a work period of more than five (5) hours without a meal period of not less than
30 minutes, except that when a work period of not more than six (6) hours will complete the day’s work the meal period may be
waived by mutual consent of the employer and the employee.

(B) An employer may not employ an employee for a work period of more than ten (10) hours per day without providing the
employee with a second meal period of not less than 30 minutes, except that if the total hours worked is no more than 12 hours,
the second meal period may be waived by mutual consent of the employer and the employee only if the first meal period was not
waived.

(C) Unless the employee is relieved of all duty during a 30 minute meal period, the meal period shall be considered an “on duty”
meal period and counted as time worked. An “on duty” meal period shall be permitted only when the nature of the work prevents
an employee from being relieved of all duty and when by written agreement between the parties an on-the-job paid meal period is
agreed to. The written agreement shall state that the employee may, in writing, revoke the agreement at any time.

(D) If an employer fails to provide an employee a meal period in accordance with the applicable provisions of this order, the

employer shall pay the employee one (1) hour of pay at the employee’s regular rate of compensation for each workday that the
meal period is not provided.

12. REST PERIODS

(A) Every employer shall authorize and permit all employees to take rest periods, which insofar as practicable shall be in the
middie of each work period. The authorized rest period time shall be based on the total hours worked daily at the rate of ten (10)
minutes net rest time per four (4) hours or major fraction thereof. However, a rest period need not be authorized for employees whose
total daily work time is less than three and one-half (3'/,) hours. Authorized rest period time shall be counted as hours worked for
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which there shall be no deduction from wages.
(B) If an employer fails to provide an employee a rest period in accordance with the applicable provisions of this order, the

employer shall pay the employee one (1) hour of pay at the employee’s regular rate of compensation for each workday that the rest
period is not provided.

13. CHANGE ROOMS AND RESTING FACILITIES

(A) Employers shall provide suitable lockers, closets, or equivalent for the safekeeping of employees’ outer clothing during work-
ing hours, and when required, for their work clothing during non-working hours. When the occupation requires a change of clothing,
change rooms or equivalent space shall be provided in order that employees may change their clothing in reasonable privacy and
comfort. These rooms or spaces may be adjacent to but shall be separate from toilet rooms and shall be kept clean.

NOTE: This section shall not apply to change rooms and storage facilities regulated by the Occupational Safety and Health
Standards Board.

(B) Suitable resting facilities shall be provided in an area separate from the toilet rooms and shall be available to employees
during work hours.

14. SEATS

(A) All working employees shall be provided with suitable seats when the nature of the work reasonably permits the use of
seats.

(B) When employees are not engaged in the active duties of their employment and the nature of the work requires standing,
an adequate number of suitable seats shall be placed in reasonable proximity to the work area and employees shall be permitted
to use such seats when it does not interfere with the performance of their duties.

15. PENALTIES
(See California Labor Code, Section 1199)
(A) In addition to any other civil penalties provided by law, any employer or any other person acting on behalf of the employer
who violates, or causes to be violated, the provisions of this order, shall be subject to the civil penalty of:
(1) Initial Violation — $50.00 for each underpaid employee for each pay period during which the employee was underpaid
in addition to the amount which is sufficient to recover unpaid wages.
(2) Subsequent Violations — $100.00 for each underpaid employee for each pay period during which the employee was
underpaid in addition to an amount which is sufficient to recover unpaid wages.
(3) The affected employee shall receive payment of all wages recovered.
(B) The labor commissioner may also issue citations pursuant to California Labor Code Section 1197.1 for non-payment of
wages for overtime work in violation of this order.

16. ELEVATORS

Adequate elevator, escalator or similar service consistent with industry-wide standards for the nature of the process and the
work performed shall be provided when employees are employed four floors or more above or below ground level.

17. EXEMPTIONS

If, in the opinion of the Division after due investigation, it is found that the enforcement of any provision contained in Section 7,
Records; Section 12, Rest Periods; Section 13, Change Rooms and Resting Facilities; Section 14, Seats; or Section 16, Elevators,
would not materially affect the welfare or comfort of employees and would work an undue hardship on the employer, exemption
may be made at the discretion of the Division. Such exemptions shall be in writing to be effective and may be revoked after reason-
able notice is given in writing. Application for exemption shall be made by the employer or by the employee and/or the employee's
representative to the Division in writing. A copy of the application shall be posted at the place of employment at the time the ap-
plication is filed with the Division.

18. FILING REPORTS
(See California Labor Code, Section 1174(a))

19. INSPECTION
(See California Labor Code, Section 1174)

20. SEPARABILITY
If the application of any provision of this order, or any section, subsection, subdivision, sentence, clause, phrase, word, or por-
tion of this order should be held invalid or unconstitutional or unauthorized or prohibited by statute, the remaining provisions thereof

shall not be affected thereby, but shall continue to be given full force and effect as if the part so held invalid or unconstitutional had
not been included herein.

21. POSTING OF ORDER

Every employer shall keep a copy of this order posted in an area frequented by employees where it may be easily read during
the workday. Where the location of work or other conditions make this impractical, every employer shall keep a copy of this order
and make it available to every employee upon request.

—7



QUESTIONS ABOUT ENFORCEMENT of the Industrial
Welfare Commission orders and reports of violations should be
directed to the Division of Labor Standards Enforcement. A listing of
the DLSE offices is on the back of this wage order. Look in the white
pages of your tele- phone directory under CALIFORNIA, State of,
Industrial Relations for the address and telephone number of the
office nearest you. The Divi- sion has offices in the following cities:
Bakersfield, El Centro, Fresno, Long Beach, Los Angeles, Oakland
Redding, Sacramento, Salinas, San Bernardino, San Diego, San
Francisco, San Jose, Santa Ana, Santa Barbara, Santa Rosa,
Stockton, Van Nuys.

SUMMARIES IN OTHER LANGUAGES

The Department of Industrial Relations will make summaries of wage
and hour requirements In this Order available in Spanish, Chinese
and certain other | ges when it Is feasible to do so. Mall your
request for such summarles to the Department at:

P.O. box 420603, San Francisco, CA 94142-0603.

RESUMEN EN OTROS IDIOMAS

El Departamento de Relaciones Industriales confecclonara un re-
sumen sobre los requisitos de salario y horario de esta Disposicion
en espafiol, chino y algunos otros idiomas cuando sea posible
hacerlo. Envie por correo su pedido por dichos resumenes al
Departamento a: P.O. box 420603, San Francisco, CA 94142-0603.
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YEAFAIH D T Department of Industrial Relations
P.O. box 420603
San Francisco, CA 94142-0603




All complaints are handled confidentially. For further information or to file your complaints, contact the State of California at the following department offices:

Division of Labor Standards Enforcement (DLSE)

BAKERSFIELD

Division of Labor Standards Enforcement
7718 Meany Ave.

Bakersfield, CA 93308

661-587-3060

EL CENTRO

Division of Labor Standards Enforcement
1550 W. Main St.

E! Centro, CA 92643

760-353-0607

FRESNO

Division of Labor Standards Enforcement
770 E. Shaw Ave., Suite 222

Fresno, CA 93710

559-244-5340

LONG BEACH

Division of Labor Standards Enforcement
300 Oceangate, 3" Floor

Long Beach, CA 90802

562-590-5048

LOS ANGELES

Division of Labor Standards Enforcement
320 W. Fourth St., Suite 450

Los Angeles, CA 90013

213-620-6330

OAKLAND

Division of Labor Standards Enforcement
1515 Clay Street, Room 801

Oakland, CA 94612

510-622-3273

REDDING

Division of Labor Standards Enforcement
2115 Civic Center Drive, Room 17
Redding, CA 96001

530-225-2655

SACRAMENTO

Division of Labor Standards Enforcement
2031 Howe Ave, Suite 100

Sacramento, CA 95825

916-263-1811

SALINAS

Division of Labor Standards Enforcement
1870 N. Main Street, Suite 150

Salinas, CA 93906

831-443-3041

SAN BERNARDINO

Division of Labor Standards Enforcement
464 West 4™ Street, Room 348

San Bernardino, CA 92401
909-383-4334

SAN DIEGO

Division of Labor Standards Enforcement
7575 Metropolitan, Room 210

San Diego, CA 92108

619-220-5451

SAN FRANCISCO

Division of Labor Standards Enforcement
455 Golden Gate Ave. 10™ Floor

San Francisco, CA 94102
415-703-5300

SAN FRANCISCO - HEADQUARTERS
Division of Labor Standards Enforcement
455 Golden Gate Ave. 9™ Floor

San Francisco, CA 94102

415-703-4810

SAN JOSE

Division of Labor Standards Enforcement
100 Paseo De San Antonio, Room 120
San Jose, CA 95113

408-277-1266

SANTA ANA

Division of Labor Standards Enforcement

605 West Santa Ana Blvd., Bidg. 28, Room 625
Santa Ana, CA 92701

714-558-4910

SANTA BARBARA

Division of Labor Standards Enforcement
411 E. Canon Perdido, Room 3

Santa Barbara, CA 93101

805-568-1222

SANTA ROSA

Division of Labor Standards Enforcement
50 “D" Street, Suite 360

Santa Rosa, CA 95404

707-576-2362

STOCKTON

Division of Labor Standards Enforcement
31 E. Channe! Street, Room 317
Stockton, CA 95202

209-948-7771

VAN NUYS

Division of Labor Standards Enforcement
6150 Van Nuys Boulevard, Room 206
Van Nuys, CA 91401

818-901-5315

EMPLOYERS: Do not send copies of your alternative workweek
election ballots or election procedures.

Prevailing Wage Hotline (415) 7034774

Only the results of the alternative workweek election
shali be mailed to:

Department of Industrial Relations
Office of Policy, Research and Legislation
P.O. Box 420603
San Francisco, CA 94142-0603

" (415) 703-4780
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Subpart E—Miscellaneous Provisions

§785.49  Applicable provisions of the Fair Labor
Standards Act.
§ 785.50  Section 4 of the Portal-to-Portal Act.

Authority: 52 Stat. 1060; 29 U.S.C. 201-219; 29 U.S.C. 254. Pub. L.
104188, 100 Stat. 1755.

Source: 26 FR 190, Jan. 11, 1961, unless otherwise noted.

Subpart A—General Considerations

§ 785.1 Introductory statement.

Section 6 of the Fair Labor Standards Act of 1938
(29 U.5.C. 206) requires that each employee, not
specifically exempted, who is engaged in commerce,
or in the production of goods for commerce, or who is
employed in an enterprise engaged in commerce, or in
the production of goods for commerce receive a specified
minimum wage. Section 7 of the Act (29 U.S.C. 207)
provides that persons may not be employed for more than
a stated number of hours a week without receiving at
least one and one-half times their regular rate of pay for
the overtime hours. The amount of money an employee
should receive cannot be determined without knowing
the number of hours worked. This part discusses the
principles involved in determining what constitutes
working time. It also seeks to apply these principles to
situations that frequently arise. It cannot include every
possible situation. No inference should be drawn from the
fact that a subject or an illustration is omitted. If doubt
arises inquiries should be sent to the Administrator of
the Wage and Hour Division, U.S. Department of Labor,
Washington, DC 20210, or to any area or Regional Office
of the Division.

[35 FR 15289, Oct. 1, 1970]

§ 785.2 Decisions on interpretations; use of
interpretations.

The ultimate decisions on interpretations of the
act are made by the courts. The Administrator must
determine in the first instance the positions he will take
in the enforcement of the Act. The regulations in this part
seek to inform the public of such positions. It should thus
provide a “practical guide for employers and employees
as to how the office representing the public interest in its
enforcement will seek to apply it.” ( Skidmore v. Swift,
323 U.S. 134, 138 (1944).)

§ 785.3 Period of effectiveness of interpretations.

These interpretations will remain in effect until
they are rescinded, modified or withdrawn. This will
be done when and if the Administrator concludes upon
reexamination, or in the light of judicial decision, that a
particular interpretation, ruling or enforcement policy is
incorrect or unwarranted. All other rulings, interpretations
or enforcement policies inconsistent with any portion
of this part are superseded by it. The Portal-to-Portal
Bulletin (part 790 of this chapter) is still in effect except
insofar as it may not be consistent with any portion
hereof. The applicable statutory provisions are set forth in
§785.50.

§ 785.4 Application to Walsh-Healey Public Contracts
Act.

The principles set forth in this part are also followed
by the Administrator of the Wage and Hour Division in
determining hours worked by employees performing
work subject to the provisions of the Walsh-Healey Public
Contracts Act.

{35 FR 15289, Oct. 1, 1970}

Subpart B—Principles for Determination
of Hours Worked

§ 785.5 General requirements of sections 6 and 7 of
the Fair Labor Standards Act.

Section 6 requires the payment of a minimum wage
by an employer to his employees who are subject to the
Act. Section 7 prohibits their employment for more than
a specified number of hours per week without proper
overtime compensation.

(26 FR 7732, Aug. 18, 1961]

§ 785.6 Definition of “employ” and partial definition
of “hours worked”.

By statutory definition the term “employ” includes
(section 3(g)) “to suffer or permit to work.” The act,
however, contains no definition of “work”. Section 3(0) of
the Fair Labor Standards Act contains a partial definition
of “hours worked” in the form of a limited exception for
clothes-changing and wash-up time.

§ 785.7 Judicial construction.

The United States Supreme Court originally stated
that employees subject to the act must be paid for all
time spent in “physical or mental exertion (whether
burdensome or not) controlled or required by the
employer and pursued necessarily and primarily for the
benefit of the employer and his business.” ( Tennessee



Coal, Iron & Railroad Co. v. Muscoda Local No. 123,
321 U. S. 590 (1944)) Subsequently, the Court ruled
that there need be no exertion at all and that all hours
are hours worked which the employee is required to
give his employer, that “an employer, if he chooses,
may hire a man to do nothing, or to do nothing but wait
for something to happen. Refraining from other activity
often is a factor of instant readiness to serve, and idleness
plays a part in all employments in a stand-by capacity.
Readiness to serve may be hired, quite as much as service
itself, and time spent lying in wait for threats to the safety
of the employer’s property may be treated by the parties
as a benefit to the employer.” (Armour & Co. v. Wantock,
323 U.S. 126 (1944); Skidmore v. Swift, 323 U.S. 134
(1944)) The workweek ordinarily includes “all the time
during which an employee is necessarily required to be on
the employer’s premises, on duty or at a prescribed work
place”. (Anderson v. Mt. Clemens Pottery Co., 328 U.S.
680 (1946)) The Portal-to-Portal Act did not change the
rule except to provide an exception for preliminary and
postliminary activities. See §785.34.

[26 FR 190, Jan. 11, 1961, as amended at 76 FR
18859, Apr. 5, 2011]

§ 785.8 Effect of custom, contract, or agreement.

The principles are applicable, even though there may
be a custom, contract, or agreement not to pay for the
time so spent with special statutory exceptions discussed
in §§785.9 and 785.26.

(35 FR 15289, Oct. 1, 1970}

§ 785.9 Statutory exemptions.

(a) The Portal-to-Portal Act. The Portal-to-Portal
Act (secs. 1-13, 61 Stat. 84-89, 29 US.C. 251-262)
eliminates from working time certain travel and walking
time and other similar “preliminary” and “postliminary”
activities performed “prior” or “subsequent” to the
“workday” that are not made compensable by contract,
custom, or practice. It should be noted that “preliminary”
activities do not include “principal” activities. See
§§790.6 to 790.8 of this chapter. The use of an employer’s
vehicle for travel by an employee and activities that are
incidental to the use of such vehicle for commuting are
not considered “principal” activities when meeting the
following conditions: The use of the employer’s vehicle
for travel is within the normal commuting area for the
employer’s business or establishment and the use of the
employer’s vehicle is subject to an agreement on the part
of the employer and the employee or the representative
of such employee. Section 4 of the Portal-to-Portal Act
does not affect the computation of hours worked within

the “workday”. “Workday” in general, means the period
between “the time on any particular workday at which
such employee commences (his) principal activity or
activities” and “the time on any particular workday at
which he ceases such principal activity or activities.”
The “workday” may thus be longer than the employee’s
scheduled shift, hours, tour of duty, or time on the
production line. Also, its duration may vary from day
to day depending upon when the employee commences
or ceases his “principal” activities. With respect to time
spent in any “preliminary” or “postliminary” activity
compensable by contract, custom, or practice, the
Portal-to-Portal Act requires that such time must also be
counted for purposes of the Fair Labor Standards Act.
There are, however, limitations on this requirement. The
“preliminary” or “postliminary” activity in question must
be engaged in during the portion of the day with respect
to which it is made compensable by the contract, custom,
or practice. Also, only the amount of time allowed by the
contract or under the custom or practice is required to be
counted. If, for example, the time allowed is 15 minutes
but the activity takes 25 minutes, the time to be added
to other working time would be limited to 15 minutes. (
Galvin v. National Biscuit Co., 82 F. Supp. 535 (S.D.N.Y.
1949) appeal dismissed, 177 F. 2d 963 (C.A. 2, 1949))

(b) Section 3(o) of the Fair Labor Standards Act.
Section 3(0) gives statutory effect, as explained in
§785.26, to the exclusion from measured working time
of certain clothes-changing and washing time at the
beginning or the end of the workday by the parties to
collective bargaining agreements.

[26 FR 190, Jan. 11, 1961, as amended at 30 FR
9912, Aug. 10, 1965; 76 FR 18859, Apr. 5, 2011]

Subpart C—Application of Principles

§ 785.10 Scope of subpart.

This subpart applies the principles to the problems
which arise frequently.

Employees “Suffered or Permitted” to Work
§ 785.11 General.

Work not requested but suffered or permitted is work
time. For example, an employee may voluntarily continue
to work at the end of the shift. He may be a pieceworker,
he may desire to finish an assigned task or he may wish
to correct errors, paste work tickets, prepare time reports
or other records. The reason is immaterial. The employer
knows or has reason to believe that he is continuing to
work and the time is working time. ( Handler v. Thrasher,
191, F. 2d 120 (C.A. 10, 1951); Republican Publishing



Co. v. American Newspaper Guild, 172 F. 2d 943 (C.A.

1, 1949; Kappler v. Republic Pictures Corp., 59 F. Supp.
112 (S.D. Iowa 1945), aff’d 151 E. 2d 543 (C.A. 8, 1945);
327 U.S. 757 (1946); Hogue v. National Automotive
Parts Ass’n. 87 E Supp. 816 (E.D. Mich. 1949); Barker
v. Georgia Power & Light Co., 2 W.H. Cases 486; 5 CCH
Labor Cases, para. 61,095 (M.D. Ga. 1942); Steger v.
Beard & Stone Electric Co., Inc., 1 W.H. Cases 593; 4
Labor Cases 60,643 (N.D. Texas, 1941))

§ 785.12 Work performed away from the premises or
Jjob site.

The rule is also applicable to work performed away
from the premises or the job site, or even at home. If the
employer knows or has reason to believe that the work is
being performed, he must count the time as hours worked.

§ 785.13 Duty of management.

In all such cases it is the duty of the management to
exercise its control and see that the work is not performed
if it does not want it to be performed. It cannot sit back
and accept the benefits without compensating for them.
The mere promulgation of a rule against such work is not
enough. Management has the power to enforce the rule
and must make every effort to do so.

Waiting Time

§ 785.14 General.

Whether waiting time is time worked under the
Act depends upon particular circumstances. The
determination involves “scrutiny and construction of
the agreements between particular parties, appraisal of
their practical construction of the working agreement by
conduct, consideration of the nature of the service, and its
relation to the waiting time, and all of the circumstances.
Facts may show that the employee was engaged to wait or
they may show that he waited to be engaged.” ( Skidmore
v. Swift, 323 U.S. 134 (1944)) Such questions “must be
determined in accordance with common sense and the
general concept of work or employment.” ( Central Mo.
Tel. Co. v. Conwell, 170 F. 2d 641 (C.A. 8, 1948))

§ 785.15 On duty.

A stenographer who reads a book while waiting for
dictation, a messenger who works a crossword puzzle
while awaiting assignments, fireman who plays checkers
while waiting for alarms and a factory worker who talks
to his fellow employees while waiting for machinery to be
repaired are all working during their periods of inactivity.
The rule also applies to employees who work away from

the plant. For example, a repair man is working while

he waits for his employer’s customer to get the premises
in readiness. The time is worktime even though the
employee is allowed to leave the premises or the job site
during such periods of inactivity. The periods during
which these occur are unpredictable. They are usually of
short duration. In either event the employee is unable to
use the time effectively for his own purposes. It belongs
to and is controlled by the employer. In all of these cases
waiting is an integral part of the job. The employee is
engaged to wait. (See: Skidmore v. Swift, 323 U.S. 134,
137 (1944); Wright v. Carrigg, 275 F. 2d 448, 14 W.H.
Cases (C.A. 4, 1960); Mitchell v. Wigger, 39 Labor Cases,
para. 66,278, 14 W.H. Cases 534 (D.N.M. 1960); Mitchell
v. Nicholson, 179 E. Supp, 292,14 W.H. Cases 487
(W.D.N.C. 1959))

§ 785.16 Off duty.

(a) General. Periods during which an employee is
completely relieved from duty and which are long enough
to enable him to use the time effectively for his own
purposes are not hours worked. He is not completely
relieved from duty and cannot use the time effectively for
his own purposes unless he is definitely told in advance
that he may leave the job and that he will not have to
commence work until a definitely specified hour has
arrived. Whether the time is long enough to enable him
to use the time effectively for his own purposes depends
upon all of the facts and circumstances of the case.

(b) Truck drivers; specific examples. A truck driver
who has to wait at or near the job site for goods to be
loaded is working during the loading period. If the driver
reaches his destination and while awaiting the return trip
is required to take care of his employer’s property, he is
also working while waiting. In both cases the employee
is engaged to wait. Waiting is an integral part of the job.
On the other hand, for example, if the truck driver is
sent from Washingtion, DC to New York City, leaving
at 6 a.m. and arriving at 12 noon, and is completely and
specifically relieved from all duty until 6 p.m. when he
again goes on duty for the return trip the idle time is not
working time. He is waiting to be engaged. ( Skidmore
v. Swift, 323 U.S. 134, 137 (1944); Walling v. Dunbar
Transfer & Storage, 3 W.H. Cases 284; 7 Labor Cases
para. 61,565 (W.D. Tenn. 1943); Gifford v. Chapman,

6 W.H. Cases 806; 12 Labor Cases para. 63,661 (W.D.
Okla., 1947); Thompson v. Daugherty, 40 Supp. 279 (D.
Md. 1941))



§ 785.17 On-call time.

An employee who is required to remain on call on the
employer’s premises or so close thereto that he cannot use
the time effectively for his own purposes is working while
“on call”. An employee who is not required to remain on
the employer’s premises but is merely required to leave
word at his home or with company officials where he may
be reached is not working while on call. ( Armour & Co.
v. Wantock, 323 U.S. 126 (1944); Handler v. Thrasher,
191 E 2d 120 (C.A. 10, 1951); Walling v. Bank of
Waynesboro, Georgia, 61 E. Supp. 384 (S.D. Ga. 1945))

Rest and Meal Periods

§ 785.18 Rest.

Rest periods of short duration, running from 5
minutes to about 20 minutes, are common in industry.
They promote the efficiency of the employee and are
customarily paid for as working time. They must be
counted as hours worked. Compensable time of rest
periods may not be offset against other working time such
as compensable waiting time or on-call time. ( Mitchell v.
Greinetz, 235 F. 2d 621, 13 W.H. Cases 3 (C.A. 10, 1956);
Ballard v. Consolidated Steel Corp., Ltd., 61 E. Supp. 996
(S.D. Cal. 1945))

§ 785.19 Meal.

(a) Bona fide meal periods. Bona fide meal periods
are not worktime. Bona fide meal periods do not include
coffee breaks or time for snacks. These are rest periods.
The employee must be completely relieved from duty
for the purposes of eating regular meals. Ordinarily 30
minutes or more is long enough for a bona fide meal
period. A shorter period may be long enough under
special conditions. The employee is not relieved if he is
required to perform any duties, whether active or inactive,
while eating. For example, an office employee who is
required to eat at his desk or a factory worker who is
required to be at his machine is working while eating. (
Culkin v. Glenn L. Martin, Nebraska Co., 97 F. Supp. 661
(D. Neb. 1951), aff’d 197 F. 2d 981 (C.A. 8, 1952), cert.
denied 344 U.S. 888 (1952); Thompson v. Stock & Sons,
Inc., 93 E Supp. 213 (E.D. Mich 1950), aff’d 194 F. 2d
493 (C.A. 6, 1952); Biggs v. Joshua Hendy Corp., 183
F.2d515(C. A. 9, 1950), 187 F. 2d 447 (C.A. 9, 1951);
Walling v. Dunbar Transfer & Storage Co., 3 W.H. Cases
284; 7 Labor Cases para. 61.565 (W.D. Tenn. 1943);
Lofton v. Seneca Coal and Coke Co., 2 W.H. Cases 669; 6
Labor Cases para. 61,271 (N.D. Okla. 1942); aff’d 136 F.
2d 359 (C.A. 10, 1943); cert. denied 320 U.S. 772 (1943);
Mitchell v. Tampa Cigar Co., 36 Labor Cases para. 65,

198, 14 W.H. Cases 38 (S.D. Fla. 1959); Douglass v.
Hurwitz Co., 145 F. Supp. 29, 13 W.H. Cases (E.D. Pa.
1956))

(b) Where no permission to leave premises. It is not
necessary that an employee be permitted to leave the
premises if he is otherwise completely freed from duties
during the meal period.

Sleeping Time and Certain Other Activities

§ 785.20 General.

Under certain conditions an employee is considered
to be working even though some of his time is spent in
sleeping or in certain other activities.

§ 785.21 Less than 24-hour duty.

An employee who is required to be on duty for less
than 24 hours is working even though he is permitted
to sleep or engage in other personal activities when not
busy. A telephone operator, for example, who is required
to be on duty for specified hours is working even though
she is permitted to sleep when not busy answering calls.
It makes no difference that she is furnished facilities
for sleeping. Her time is given to her employer. She
is required to be on duty and the time is worktime. (
Central Mo. Telephone Co. v. Conwell, 170 F. 2d 641
(C.A. 8, 1948); Strand v. Garden Valley Telephone Co.,
51 F. Supp. 898 (D. Minn. 1943); Whitsitt v. Enid Ice &
Fuel Co.,2 W. H. Cases 584; 6 Labor Cases para. 61,226
(W.D. Okla. 1942).)

§ 785.22 Duty of 24 hours or more.

(a) General. Where an employee is required to be on
duty for 24 hours or more, the employer and the employee
may agree to exclude bona fide meal periods and a bona
fide regularly scheduled sleeping period of not more than
8 hours from hours worked, provided adequate sleeping
facilities are furnished by the employer and the employee
can usually enjoy an uninterrupted night’s sleep. If
sleeping period is of more than 8 hours, only 8 hours will
be credited. Where no expressed or implied agreement
to the contrary is present, the 8 hours of sleeping time
and lunch periods constitute hours worked. ( Armour v.
Wantock, 323 U.S. 126 (1944); Skidmore v. Swift, 323
U.S. 134 (1944); General Electric Co. v. Porter, 208 F.
2d 805 (C.A. 9, 1953), cert. denied, 347 U.S. 951, 975
(1954); Bowers v. Remington Rand, 64 F. Supp. 620 (S.D.
11, 1946), aff’d 159 F. 2d 114 (C.A. 7, 1946) cert. denied
330 U.S. 843 (1947); Bell v. Porter, 159 F. 2d 117 (C.A.
7, 1946) cert. denied 330 U.S. 813 (1947); Bridgeman
v. Ford, Bacon & Davis, 161 F, 2d 962 (C.A. 8, 1947);
Rokey v. Day & Zimmerman, 157 F. 2d 736 (C.A. 8,



1946); McLaughlin v. Todd & Brown, Inc., 7 W.H. Cases
1014; 15 Labor Cases para. 64,606 (N.D. Ind. 1948);
Campbell v. Jones & Laughlin, 70 F. Supp. 996 (W.D. Pa.
1947).)

(b) Interruptions of sleep. If the sleeping period is
interrupted by a call to duty, the interruption must be
counted as hours worked. If the period is interrupted to
such an extent that the employee cannot get a reasonable
night’s sleep, the entire period must be counted. For
enforcement purposes, the Divisons have adopted the
rule that if the employee cannot get at least 5 hours’ sleep
during the scheduled period the entire time is working

time. (See Eustice v. Federal Cartridge Corp., 66 F. Supp.

55 (D. Minn. 1946).)

§ 785.23 Employees residing on employer’s premises
or working at home.

An employee who resides on his employer’s premises
on a permanent basis or for extended periods of time
is not considered as working all the time he is on the
premises. Ordinarily, he may engage in normal private
pursuits and thus have enough time for eating, sleeping,
entertaining, and other periods of complete freedom from
all duties when he may leave the premises for purposes
of his own. It is, of course, difficult to determine the
exact hours worked under these circumstances and any
reasonable agreement of the parties which takes into
consideration all of the pertinent facts will be accepted.
This rule would apply, for example, to the pumper of a
stripper well who resides on the premises of his employer
and also to a telephone operator who has the switchboard
in her own home. ( Skelly Oil Co. v. Jackson, 194 Okla.
183, 148 P. 2d 182 (Okla. Sup. Ct. 1944; Thompson v.
Loring Oil Co., 50 F. Supp. 213 (W.D. La. 1943).)

Preparatory and Concluding Activities

§ 785.24 Principles noted in Portal-to-Portal Bulletin.

In November, 1947, the Administrator issued the
Portal-to-Portal Bulletin (part 790 of this chapter). In
dealing with this subject, §790.8 (b) and (c) of this
chapter said:

(b) The term “principal activities” includes all
activities which are an integral part of a principal activity.
Two examples of what is meant by an integral part of a
principal activity are found in the report of the Judiciary
Committee of the Senate on the Portal-to-Portal biil. They
are the following:

(1) In connection with the operation of a lathe, an
employee will frequently, at the commencement of his
workday, oil, grease, or clean his machine, or install a

new cutting tool. Such activities are an integral part of the
principal activity, and are included within such term.

(2) In the case of a garment worker in a textile
mill, who is required to report 30 minutes before other
employees report to commence their principal activities,
and who during such 30 minutes distributes clothing or
parts of clothing at the workbenches of other employees
and gets machines in readiness for operation by other
employees, such activities are among the principal
activities of such employee. Such preparatory activities,
which the Administrator has always regarded as work
and as compensable under the Fair Labor Standards Act,
remain so under the Portal Act, regardless of contrary
custom or contract.

(c) Among the activities included as an integral
part of a principal activity are those closely related
activities which are indispensable to its performance. If
an employee in a chemical plant, for example, cannot
perform his principal activities without putting on certain
clothes, changing clothes on the employer’s premises
at the beginning and end of the workday would be an
integral part of the employee’s principal activity. On the
other hand, if changing clothes is merely a convenience
to the employee and not directly related to his principal
activities, it would be considered as a “preliminary” or
“postliminary” activity rather than a principal part of
the activity. However, activities such as checking in and
out and waiting in line to do so would not ordinarily
be regarded as integral parts of the principal activity or
activities.

§ 785.25 Illustrative U.S. Supreme Court decisions.

These principles have guided the Administrator in the
enforcement of the Act. Two cases decided by the U.S.
Supreme Court further illustrate the types of activities
which are considered an integral part of the employees’
Jjobs. In one, employees changed their clothes and took
showers in a battery plant where the manufacturing
process involved the extensive use of caustic and toxic
materials. ( Steiner v. Mitchell, 350 U.S. 247 (1956).) In
another case, knifemen in a meatpacking plant sharpened
their knives before and after their scheduled workday (
Mitchell v. King Packing Co., 350 U.S. 260 (1956)). In
both cases the Supreme Court held that these activities
are an integral and indispensable part of the employees’
principal activities.

§ 785.26 Section 3(0) of the Fair Labor Standards
Act.

Section 3(0) of the Act provides an exception to the
general rule for employees under collective bargaining
agreements. This section provides for the exclusion from



hours worked of time spent by an employee in changing
clothes or washing at the beginning or end of each
workday which was excluded from measured working
time during the week involved by the express terms of
or by custom or practice under a bona fide collective-
bargaining agreement applicable to the particular
employee. During any week in which such clothes-
changing or washing time was not so excluded, it must
be counted as hours worked if the changing of clothes
or washing is indispensable to the performance of the
employee’s work or is required by law or by the rules of
the employer. The same would be true if the changing
of clothes or washing was a preliminary or postliminary
activity compensable by contract, custom, or practice as
provided by section 4 of the Portal-to-Portal Act, and as
discussed in §785.9 and part 790 of this chapter.

[30 FR 9912, Aug. 10, 1965]

Lectures, Meetings and Training Programs

§ 785.27 General.

Attendance at lectures, meetings, training programs
and similar activities need not be counted as working time
if the following four criteria are met:

(a) Attendance is outside of the employee’s regular
working hours;

(b) Attendance is in fact voluntary;

(c) The course, lecture, or meeting is not directly
related to the employee’s job; and

(d) The employee does not perform any productive
work during such attendance.

§ 785.28 Involuntary attendance.

Attendance is not voluntary, of course, if it is required
by the employer. It is not voluntary in fact if the employee
is given to understand or led to believe that his present
working conditions or the continuance of his employment
would be adversely affected by nonattendance.

§ 785.29 Training directly related to employee’s job.

The training is directly related to the employee’s
job if it is designed to make the employee handle his job
more effectively as distinguished from training him for
another job, or to a new or additional skill. For example,
a stenographer who is given a course in stenography is
engaged in an activity to make her a better stenographer.
Time spent in such a course given by the employer or
under his auspices is hours worked. However, if the
stenographer takes a course in bookkeeping, it may
not be directly related to her job. Thus, the time she
spends voluntarily in taking such a bookkeeping course,
outside of regular working hours, need not be counted

as working time. Where a training course is instituted
for the bona fide purpose of preparing for advancement
through upgrading the employee to a higher skill, and is
not intended to make the employee more efficient in his
present job, the training is not considered directly related
to the employee’s job even though the course incidentally
improves his skill in doing his regular work.

[30 FR 9912, Aug, 10, 1965]

§ 785.30 Independent training.

Of course, if an employee on his own initiative
attends an independent school, college or independent
trade school after hours, the time is not hours worked for
his employer even if the courses are related to his job.

§ 785.31 Special situations.

There are some special situations where the time
spent in attending lectures, training sessions and courses
of instruction is not regarded as hours worked. For
example, an employer may establish for the benefit of his
employees a program of instruction which corresponds
to courses offered by independent bona fide institutions
of learning. Voluntary attendance by an employee at such
courses outside of working hours would not be hours
worked even if they are directly related to his job, or paid
for by the employer.

§ 785.32 Apprenticeship training.

As an enforcement policy, time spent in an
organized program of related, supplemental instruction
by employees working under bona fide apprenticeship
programs may be excluded from working time if the
following criteria are met:

(a) The apprentice is employed under a written
apprenticeship agreement or program which substantially
meets the fundamental standards of the Bureau of
Apprenticeship and Training of the U.S. Department of
Labor; and

(b) Such time does not involve productive work or
performance of the apprentice’s regular duties. If the
above criteria are met the time spent in such related
supplemental training shall not be counted as hours
worked unless the written agreement specifically provides
that it is hours worked. The mere payment or agreement
to pay for time spent in related instruction does not
constitute an agreement that such time is hours worked.



Traveltime

§ 785.33 General.

The principles which apply in determining whether
or not time spent in travel is working time depend upon
the kind of travel involved. The subject is discussed
in §§785.35 to 785.41, which are preceded by a brief
discussion in §785.34 of the Portal-to-Portal Act as it
applies to traveltime.

§ 785.34 Effect of section 4 of the Portal-to-Portal
Act.

The Portal Act provides in section 4(a) that except
as provided in subsection (b) no employer shall be liable
for the failure to pay the minimum wage or overtime
compensation for time spent in “walking, riding, or
traveling to and from the actual place of performance of
the principal activity or activities which such employee
is employed to perform either prior to the time on any
particular workday at which such employee commences,
or subsequent to the time on any particular workday at
which he ceases, such principal activity or activities.”
Section 4(a) further provides that the use of an employer’s
vehicle for travel by an employee and activities that are
incidental to the use of such vehicle for commuting are
not considered principal activities when the use of such
vehicle is within the normal commuting area for the
employer’s business or establishment and is subject to an
agreement on the part of the employer and the employee
or the representative of such employee. Subsection (b)
provides that the employer shall not be relieved from
liability if the activity is compensable by express contract
or by custom or practice not inconsistent with an express
contract. Thus traveltime at the commencement or
cessation of the workday which was originally considered
as working time under the Fair Labor Standards Act (such
as underground travel in mines or walking from time
clock to work-bench) need not be counted as working
time unless it is compensable by contract, custom or
practice. If compensable by express contract or by custom
or practice not inconsistent with an express contract,
such traveltime must be counted in computing hours
worked. However, ordinary travel from home to work
(see §785.35) need not be counted as hours worked even
if the employer agrees to pay for it. (See Tennessee Coal,
Iron & RR. Co. v. Musecoda Local, 321 U.S. 590 (1946);
Anderson v. Mt. Clemens Pottery Co., 328 U.S. 690
(1946); Walling v. Anaconda Copper Mining Co., 66 F.
Supp. 913 (D. Mont. (1946).)

[26 FR 190, Jan. 11, 1961, as amended at 76 FR
18860, Apr. 5, 2011]

§ 785.35 Home to work; ordinary situation.

An employee who travels from home before his
regular workday and returns to his home at the end of
the workday is engaged in ordinary home to work travel
which is a normal incident of employment. This is true
whether he works at a fixed location or at different job
sites. Normal travel from home to work is not worktime.

§ 785.36  Home to work in emergency situations.

There may be instances when travel from home to
work is overtime. For example, if an employee who
has gone home after completing his day’s work is
subsequently called out at night to travel a substantial
distance to perform an emergency job for one of his
employer’s customers all time spent on such travel is
working time. The Divisions are taking no position on
whether travel to the job and back home by an employee
who receives an emergency call outside of his regular
hours to report back to his regular place of business to do
a job is working time.

§ 785.37 Home to work on special one-day
assignment in another city.

A problem arises when an employee who regularly
works at a fixed location in one city is given a special
1-day work assignment in another city. For example, an
employee who works in Washington, DC, with regular
working hours from 9 a.m. to 5 p.m. may be given a
special assignment in New York City, with instructions
to leave Washington at 8 a.m. He arrives in New York
at 12 noon, ready for work. The special assignment is
completed at 3 p.m., and the employee arrives back in
Washington at 7 p.m. Such travel cannot be regarded as
ordinary home-to-work travel occasioned merely by the
fact of employment. It was performed for the employer’s
benefit and at his special request to meet the needs of the
particular and unusual assignment. It would thus qualify
as an integral part of the “principal” activity which
the employee was hired to perform on the workday in
question; it is like travel involved in an emergency call
(described in §785.36), or like travel that is all in the
day’s work (see §785.38). All the time involved, however,
need not be counted. Since, except for the special
assignment, the employee would have had to report to his
regular work site, the travel between his home and the
railroad depot may be deducted, it being in the “home-
to-work” category. Also, of course, the usual meal time
would be deductible.



§ 785.38 Travel that is all in the day’s work.

Time spent by an employee in travel as part of his
principal activity, such as travel from job site to job site
during the workday, must be counted as hours worked.
Where an employee is required to report at a meeting
place to receive instructions or to perform other work
there, or to pick up and to carry tools, the travel from the
designated place to the work place is part of the day’s
work, and must be counted as hours worked regardless
of contract, custom, or practice. If an employee normally
finishes his work on the premises at 5 p.m. and is sent to
another job which he finishes at 8 p.m. and is required to
return to his employer’s premises arriving at 9 p.m., all of
the time is working time. However, if the employee goes
home instead of returning to his employer’s premises, the
travel after 8 p.m. is home-to-work travel and is not hours
worked. ( Walling v. Mid-Continent Pipe Line Co., 143 F,
2d 308 (C. A. 10, 1944))

§ 785.39 Travel away from home community.

Travel that keeps an employee away from home
overnight is travel away from home. Travel away
from home is clearly worktime when it cuts across the
employee’s workday. The employee is simply substituting
travel for other duties. The time is not only hours worked
on regular working days during normal working hours but
also during the corresponding hours on nonworking days.
Thus, if an employee regularly works from 9 a.m. to 5
p-.m. from Monday through Friday the travel time during
these hours is worktime on Saturday and Sunday as well
as on the other days. Regular meal period time is not
counted. As an enforcement policy the Divisions will not
consider as worktime that time spent in travel away from
home outside of regular working hours as a passenger on
an airplane, train, boat, bus, or automaobile.

§ 785.40 When private automobile is used in travel
away from home community.

If an employee is offered public transporation but
requests permission to drive his car instead, the employer
may count as hours worked either the time spent driving
the car or the time he would have had to count as hours
worked during working hours if the employee had used
the public conveyance.

§ 785.41 Work performed while traveling.

Any work which an employee is required to
perform while traveling must, of course, be counted
as hours worked. An employee who drives a truck,
bus, automobile, boat or airplane, or an employee who
is required to ride therein as an assistant or helper, is

working while riding, except during bona fide meal
periods or when he is permitted to sleep in adequate
facilities furnished by the employer.

Adjusting Grievances, Medical Attention, Civic and
Charitable Work, and Suggestion Systems

§ 785.42 Adjusting grievances.

Time spent in adjusting grievances between an
employer and employees during the time the employees
are required to be on the premises is hours worked, but
in the event a bona fide union is involved the counting of
such time will, as a matter of enforcement policy, be left
to the process of collective bargaining or to the custom or
practice under the collective bargaining agreement.

§ 785.43 Medical attention.

Time spent by an employee in waiting for and
receiving medical attention on the premises or at the
direction of the employer during the employee’s normal
working hours on days when he is working constitutes
hours worked.

§ 785.44 Civic and charitable work.

Time spent in work for public or charitable purposes
at the employer’s request, or under his direction or
control, or while the employee is required to be on
the premises, is working time. However, time spent
voluntarily in such activities outside of the employee’s
normal working hours is not hours worked.

§ 785.45 Suggestion systems.

Generally, time spent by employees outside of their
regular working hours in developing suggestions under
a general suggestion system is not working time, but if
employees are permitted to work on suggestions during
regular working hours the time spent must be counted as
hours worked. Where an employee is assigned to work on
the development of a suggestion, the time is considered
hours worked.

Subpart D—Recording Working Time

§ 785.46 Applicable regulations governing keeping of
records.

Section 11(c) of the Act authorizes the Secretary to
promulgate regulations requiring the keeping of records
of hours worked, wages paid and other conditions of
employment. These regulations are published in part 516
of this chapter. Copies of the regulations may be obtained
on request.



§ 785.47 Where records show insubstantial or
insignificant periods of time.

In recording working time under the Act, insubstantial
or insignificant periods of time beyond the scheduled
working hours, which cannot as a practical administrative
matter be precisely recorded for payroll purposes, may
be disregarded. The courts have held that such trifles are
de minimis. ( Anderson v. Mt. Clemens Pottery Co., 328
U.S. 680 (1946)) This rule applies only where there are
uncertain and indefinite periods of time involved of a
few seconds or minutes duration, and where the failure
to count such time is due to considerations justified by
industrial realities. An employer may not arbitrarily fail
to count as hours worked any part, however small, of the
employee’s fixed or regular working time or practically
ascertainable period of time he is regularly required to
spend on duties assigned to him. See Glenn L. Martin
Nebraska Co. v. Culkin, 197 F. 2d 981, 987 (C.A. 8,
1952), cert. denied, 344 U.S. 866 (1952), rehearing
denied, 344 U.S. 888 (1952), holding that working time
amounting to $1 of additional compensation a week is
“not a trivial matter to a workingman,” and was not de
minimis; Addison v. Huron Stevedoring Corp., 204 F. 2d
88,95 (C.A. 2, 1953), cert. denied 346 U.S. 877, holding
that “To disregard workweeks for which less than a
dollar is due will produce capricious and unfair results.”
Hawkins v. E. I. du Pont de Nemours & Co., 12 W.H.
Cases 448, 27 Labor Cases, para. 69,094 (E.D. Va., 1955),
holding that 10 minutes a day is not de minimis.

§ 785.48 Use of time clocks.

(a) Differences between clock records and actual
hours worked. Time clocks are not required. In those
cases where time clocks are used, employees who
voluntarily come in before their regular starting time or
remain after their closing time, do not have to be paid for
such periods provided, of course, that they do not engage
in any work. Their early or late clock punching may be
disregarded. Minor differences between the clock records
and actual hours worked cannot ordinarily be avoided,
but major discrepancies should be discouraged since they
raise a doubt as to the accuracy of the records of the hours
actually worked.

(b) “Rounding” practices. It has been found that in
some industries, particularly where time clocks are used,
there has been the practice for many years of recording
the employees’ starting time and stopping time to the
nearest 5 minutes, or to the nearest one-tenth or quarter
of an hour. Presumably, this arrangement averages out
so that the employees are fully compensated for all the
time they actually work. For enforcement purposes this
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practice of computing working time will be accepted,
provided that it is used in such a manner that it will not
result, over a period of time, in failure to compensate the
employees properly for all the time they have actually
worked.

Subpart E—Miscellaneous Provisions

§ 785.49 Applicable provisions of the Fair Labor
Standards Act.

(a) Section 6. Section 6 of the Fair Labor Standards
Act of 1938 (29 U.S.C. 206) requires that each employee,
not specifically exempted, who is engaged in commerce,
or in the production of goods for commerce, or who is
employed in an enterprise engaged in commerce, or in
the production of goods for commerce receive a specified
minimum wage.

(b) Section 7. Section 7(a) of the Act (29 U.S.C. 207)
provides that persons may not be employed for more than
a stated number of hours a week without receiving at least
one and one-half times their regular rate of pay for the
overtime hours.

(c) Section 3(g). Section 3(g) of this act provides that:
““‘Employ’ includes to suffer or permit to work.”

(d) Section 3(0). Section 3(0) of this act provides
that: “Hours worked—in determining for the purposes
of sections 6 and 7 the hours for which an employee
is employed, there shall be excluded any time spent in
changing clothes or washing at the beginning or end of
each workday which was excluded from the measured
working time during the week involved by the express
terms of or by custom or practice under a bona fide
collective-bargaining agreement applicable to the
particular employees.”

[26 FR 190, Jan. 11, 1961, as amended at 26 FR
7732, Aug. 18, 1961]

§ 785.50 Section 4 of the Portal-to-Portal Act.

Section 4 of this Act provides that:

(a) Except as provided in paragraph (b), of this
section, no employer shall be subject to any liability or
punishment under the Fair Labor Standards Act of 1938
as amended, the Walsh-Healey Act, or the Davis-Bacon
Act, on account of the failure of such employer to pay
an employee minimum wages, or to pay an employee
overtime compensation, for or on account of any of the
following activities of such employee engaged in, on, or
after May 14, 1947:

(1) Walking, riding, or traveling to and from the
actual place of performance of the principal activity or
activities which such employee is employed to perform,
and

»



(2) Activities which are preliminary to or postliminary
to said principal activity or activities, which occur either
prior to the time on any particular workday at which
such employee commences, or subsequent to the time on
any particular workday which he ceases, such principal
activity or activities. For purposes of this subsection, the
use of an employer’s vehicle for travel by an employee
and activities performed by an employee which are
incidental to the use of such vehicle for commuting
shall not be considered part of the employee’s principal
activities if the use of such vehicle for travel is within
the normal commuting area for the employer’s business
or establishment and the use of the employer’s vehicle is
subject to an agreement on the part of the employer and
the employee or representative of such employee.

(b) Notwithstanding the provisions of paragraph (a)
of this section which relieve an employer from liability
and punishment with respect to an activity the employer
shall not be so relieved if such activity is compensable by
either:

(1) An express provision of a written or nonwritten
contract in effect, at the time of such activity, between
such employee, his agent, or collective-bargaining
representative and his employer; or

(2) A custom or practice in effect, at the time of
such activity, at the establishment or other place where
such employee is employed, covering such activity, not
inconsistent with a written or nonwritten contract, in
effect at the time of such activity, between such employee,
his agent, or collective-bargaining representative and his
employer.

(c) For the purposes of paragraph (b) of this section,
an activity shall be considered as compensable, under
such contract provision or such custom or practice only
when it is engaged in during the portion of the day with
respect to which it is so made compensable.

(d) In the application of the minimum wage and
overtime compensation provisions of the Fair Labor
Standards Act of 1938, as amended, of the Walsh-Healey
Act, or of the Davis-Bacon Act, in determining the time
for which an employer employs an employee with respect
to walking, riding, traveling, or other preliminary or
postliminary activities described in paragraph (a) of this
section, there shall be counted all that time, but only that
time, during which the employee engages in any such
activity which is compensable within the meaning of
paragraphs (b) and (c) of this section.

[26 FR 190, Jan. 11, 1961, as amended at 76 FR
18860, Apr. 5, 2011]
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