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INTRODUCTION

Appellant’s Opening Brief raised and explained 19 distinct* guilt and penalty
phase issues which individually and collectively require that appellant’s conviction and
death sentence be reversed. Respondent has attempted to challenge appellant’s analysis
as to each of these issues in their Respondent’s Brief. In this Reply Brief, appellant will
show that respondent has failed to effectively counter the issues raised in the Opening
Brief. Ap;)ellant has presented the procedural history, the facts of the case and legal
issues in the opening brief and will not repeat arguments and analyses here. Rather, by
way of reply, appellant addresses specific contentions made by respondent that
necessitate an answer in order to fully present the issues to this Court. Appellant does
not address every claim raised in the opening brief, nor does he reply to every contention
made by respondent with regard to the claims he does discuss. Rather, appellant focuses
on the most salient points not already covered in the opening brief. The absence of a
reply to any particular argument or allegation made by respondent does not constitute a
concession, abandonment, waiver or forfeiture by appellant (see People v. Hill (1992) 3
Cal.4th 959, 995, fn. 3), but reflects appellant’s view that the issue has been adequately
presented and the positions of the parties fully joined. The arguments in this Reply Brief

are numbered to correspond to the argument numbers in Appellant’s Opening Brief.

-This number excludes the two issues which argue cumulative error in the
guilt and penalty phases (XI, XXII) respectively, and joinder of co-
appellant’s arguments (XXI).
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I. THE TRIAL COURT ERRED IN REFUSING TO GRANT A MISTRIAL
IN THE GUILT PHASE AFTER THE PROSECUTION’S REPEATED
FAILURES TO COMPLY WITH DISCOVERY RULES AND TO
DISCLOSE FAVORABLE MATERIAL EVIDENCE IMPAIRED
APPELLANT’S ABILITY TO PRESENT A DEFENSE AND VIOLATED
APPELLANT’S STATE AND FEDERAL CONSTITUTIONAL RIGHTS.
In his opening brief, appellant asserted that the prosecution’s repeated untimely

disclosures of material evidence violated appellant’s state and federal rights to due

process, a fair trial, present a defense, equal protection, a reliable guilt and penalty
determination, as well as the right to meaningful confrontation and the right to the
effective assistance of counsel and state statutory rights. (U.S. Const. Amends 50 6t gn

& 14th; Cal. Const. Art. 18§ 1,7, 15,16, 17,24.) (RAOB* 33-54.)

Respondent concedes there were some violations of the state discovery statute,
but that none were Brady violations since the evidence was eventually disclosed, thus not
“technically” suppressed. Further, respondent contends that each of the errors separately
were harmless and thus the trial court’s ultimate denial of a mistrial was proper and the
remedies given sufficient. However, respondent’s attempt to parse out each discovery
violation and argue each as harmless, proverbially misses the forest for the trees. (RBY
25,37-38.) A reviewing court ultimately measures the materiality of the belatedly

disclosed information collectively. (Knighton v. Mullin (10" Cir. 2002) 293 F.3d 1165,

1173, citing Kyles v. Whitley (1995) 514 U.S. 419,436-37 & 436 n. 10, 115 S.Ct. 1555))

: “RAOB” = Rangel’s Appellant’s Opening Brief.
“RB” = Respondent’s Brief.
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Here, the prosecution’s failure to timely disclose? critical evid4ence until the
middle of voir dire and until the second week of the guilt phase, after multiple
prosecution witnesses had testified, was not adequately remedied by the court nor was it
harmless. The late disclosure went to the heart of appellant’s ability to present a defense
and undermined the reliability of the proceedings. (6RT 1020-1028, 7RT 1038-1043,
1045-1048, 1052-1053.) A review of the timing and affect of each untimely disclosed
piece of evidence will show the errors to be prejudicial both individually and
cumulatively.

A. None of Appellant’s Claims as to Violations of Discovery Have Been
Forfeited.

Respondent argues that any arguments as to statutory discovery or Brady
violations regarding the GSR evidence, the second transcript of the Lopez interview, the
two missing diagrams of the scene are forfeited for failure to raise a specific objection.
(RB 38,40, 42.) When, despite inadequate phrasing, the trial court understood the
objection, the reviewing court should review the error. (People v. Smith (2003) 31
Cal.4th 1207, 1215; People v. Scott (1978) 21 Cal.3d 284, 290; see also People v. Shirley
(1982) 31 Cal.3d 18, 29 [by challenging reliability of scientific technique, defendant

preserved Kelly/Frye issue].) Further, the fact that the right to raise an issue on appeal

Appellant filed his first motion for informal discovery six months before the
prosecution began its case-in-chief on January 12, 1999. (3CT 553-564;
IRT A6-A9.)
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may have been forfeited, does not preclude a reviewing court from considering an issue
and granting relief. (See People v Smith, supra, 31 Cal.4th at p.1215; People v. Johnson
(2004) 119 Cal.App.4th 976, 984.) Moreover, the reviewing court should disregard
technical insufficiencies in the form of an objection in a capital cése. (People v. Frank
(1983) 38 Cal.3d 711, 729, n3 (plurality opinion).)

As will be shown below in more detail, because of the pall cast over the entire
trial by the repeated discovery violations, there was no question that the trial court
understood the objections to be based upon late discovery as to each of the items about
which respondent complains.

In the time between the crime having been committed in August 1997 and the
time trial bevgan in January 1999,¥ Rangel’s counsel had been working under the
assumption that the GSR report as to Mr. Rangel was positive. Trhis is because, this was
the information she received from the prosecutor. (1RT 66; 2RT 82, 84.) Toward the
end of voir dire on Thursday, January 7, 1999% (long after the statutory deadline of 30
days prior to trial had passed), the prosecution finally turned over the GSR reports to the

defense. Much to their surprise, the report reflected negative results as to Rangel, but

3 The Attorney General mistakenly refers to January 8, 1998, however, it was
1999. The first page of the Reporter’s Transcript of this date reflects the
wrong year. (IRT 63.)

6 Voir dire began on Tuesday, January 5, 1999, just selection began on
January 11, 1999 and opening statements and presentation of evidence trial
began on Tuesday, January 12, 1999. (4CT 874, 880, 893.)
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positive results as to co-defenda'nt Mora. In respondent’s “Relevant Proceedings,”
section, respondent mischaracterizes the report as “reflecting inconclusive results as to
Rangel.” (RB 25.) This is not the case. Michelle Lepisto, senior criminalist with the Los
Angeles County Sheriff’s Crime Lab, testified that no particles of gun shot residue were
found in the samples obtained from appellant. (13RT 2051.) Respondent argues that
because Lepisto later testified that she found lead and tin on appellant’s hands, that the
GSR tests were actually inculpatory. (RB 40; 13RT 2060-2061. However, respondent
fails to point out that the results of the testing on the lead and tin were similarly untimely
disclosed to the defense and similarly found to be negative as to the handling or
discharging of a firearm. Defense counsel argued she wanted a copy of the testing, but
the prosecutor successfully argued that since there was no “written” report as to the
findings, there was nothing to disclose. (IRT 65-66, 68-70.)

On Friday, January 8, 1999, as a remedy for the late discovery violation, the trial
court chose to exclude the positive GSR results as to Mora. (IRT 67; 4CT 878.)
However, this remedy did nothing for appellant Rangel, in fact it made things worse. As
Rangel’s counsel pointed out in her motion to sever on Monday, January 11, 1999 (one
day before the evidentiary portion of the trial was to begin), she would not be able to
introduce the fact that there was no GSR on Rangel’s hands, but there was GSR on
Mora’s hands. This could only be done in separate trials or with a dual jury. Being able

to do so was significant because counsel would be able to argue that another person,



other than Rangel shot the victims with co-defendant Mora.” (2RT 82,90-91.) In
responding to the motion to sever, the prosecutor asked for the GSR results as to Mora to
be admitted after all because she turned over the GSR report to the defense the day she
obtained it, despite having been mistaken as to its existence before. (2RT 83-86.) The
court pointed out to the prosecutor that the Sheriff Department’s crime lab is an agency
of the People and she still had a duty to have the GSR test performed and results
delivered to the defense 30 days before trial — making it clear that the trial court
understood that the core issue here was the late discovery.¥ (2RT 85-86.) The trial
court’s comments show that it understood what is commonly known, that:

“the prosecution should find out at an early stage in the proceedings what

information is in the possession of the investigative agency; the prosecutor

1s presumed to have knowledge of all information gathered by the

investigating agency. (/n re Brown (1998) 17 Cal.4th 873, 879

[prosecutor’s duty to inquire about lab results].) The prosecutor needs this

information to prepare effectively for trial and to comply with Penal Code

section 1054.1 and any other relevant statutory or constitutional discovery

requirements, particularly the obligation to give the defense exculpatory
evidence. (See Kyles v. Whitney (1995) 514 U.S. 419, 421, 131 L.Ed.2d

7 Counsel argued in closing argument that Rangel had no motive to commit
the killings with Mora, but that Jade Gallegos did and that his physical
description matched the witness reports better than Rangel’s. (14RT 2288-
2291, 2298-2303.) The prosecutor acknowledged that one of her witnesses,
Sheila Creswell identified Jade as one of the shooters, but argued to the jury
that her identification was unreliable. Contrary to respondent’s factual
assert, Creswell did not see Mora “every weekend at the house where the
party had been taking place that night.” (RB 7.) Rather Creswell testified
she only saw Mora occasionally. (SRT 802.)

B The trial court ultimately denied the motion to sever. (2RT 91.)
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490, 499, 115 é.Ct. 1555.)”

(Cal. Criminal Law, Procedure and Practice (Cont.Ed.Bar 4™ ed. 2012) § 11.4,p. 243;
see also Youngblood v. West Virginia (2006) 547 U.S. 867 [finding failure to disclose a
note from a prosecution witness read by a state trooper, but not given to the defensé, was
suppression under the meaning of Brady].) As such, it is hard to fathom respondent’s
forféiture argument as to this particular piece of evidence.

On Tuesday afternoon, January 19, 1999, during the testimony of the
prosecution’s fifth witness, Lourdes Lopez, appellant’s counsel discovered that she had
been given only one of the two transcripts of taped interviews conducted by police with
Lopez. (6RT 1020-1024.) Appellant was given the court’s copy of the missing transcript
and as it was late, the court sent the jury home for the day. Outside the presence of the
jury, counsel told the court that it appeared she had not received all the discovery from
the prosecution. As an example, counsel told the court that a few days prior she
inadvertently saw a diagram in Detective Piaz’s notebook and as a result was just given
two diagrams dated 8-26-97. Counsel exiaressed her concern that there may be
outstanding reports she did not have in the case as well. (6RT 1024-1028.) Again, it is
clear from the record that the trial court was well aware that Rangel’s counsel was
objecting to both these pieces of evidence based upon their late disclosure to the defense.
In fact, it is so clear from the record that respondent writes in the “Relevant

Proceedings” section of his own brief in regard to the disclosure of the two diagrams



that:
“Counsel for appellant Rangel then raised a discovery issue, stating that the
previous week, she saw that Detective Piaz’s notebook contained a
diagram of the scene of the crime that she did not have, dated August 26,
1997. (6RT 1026.) After requesting a copy of it, counsel, on the same day,
received that diagram and another diagram. (6RT 1026-1027.) Counsel for

appellant Rangel expressed concern that other materials were not turned
over. (6RT 1027.)”

(RB 26-27.) As such, respondent’s forfeiture argument should fail.
B. The Late Disclosure Was Prejudicial Under Any Standard Since It
Violated Both Brady v. Maryland and the California Statutory
Discovery Laws.”

Respondent contends that “recent authority from this Court holds that so long as
exculpatory evidence within the meaning of Brady was disclosed during trial, no
suppressionr occurred, and thus, no Brady error can be established.” Respondent reli;‘s
People v. Verdugo (2010) 50 Cal.4th 263, 283 and People v. Morrison (2004) 34 Cal.4th
698, 715.) (RB 36.) To the extent either of those cases stand for the above proposition,
those holdings are contrary to clearly established federal law. (See United States v.

Williams (9" Cir. 2008) 547 F.3d 1187, 1202 [No dispute that [tape recording] satisfied

the [suppression] element [of Brady] because the defense did not receive it until very late

? Due process under the United States Constitution trumps the California
discovery statute. (See Pen. Code, sec. 1054, subd. (e) [no discovery shall
occur in criminal cases except as provided by this chapter, other express
statutory provisions, or as mandated by the Constitution of the United
States].) As such, the prosecution’s statutory discovery violations are
contained within appellant’s discussion of the constitutional duty imposed
upon the prosecution by Brady and its progeny.
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in the trial.}; Knighton v. Mullin, supra 293 F.3d at p. 1173, n2 [recognizing
prosecution's failure to disclose exculpatory material until the beginning of trial, while
the defense was cross-examining the State's third witness implicated Brady]; United
States v. Miller (9" Cir. 1976) 529 F.2d 1128 [recognizing prosecution's failure to
disclose exculpatory material until toward the end of the defense case implicated
Brady].)

Under Brady, “suppression by the prosecution of evidence favorable to an
accused upon request violates due process where the evidence is material either to guilt
or to punishment, irrespective of the good faith or bad faith of the prosecution.” (Brady
v. Maryland (1963) 373 U.S. 83, 87.) Contrary to respondent’s argument, Brady does
indeed apply to untimely disclosure of evidence, rather than solely nondisclosed
evidence. Generally, evidence is material if there is a reasonable probability that, had the
evidence been disclosed to the defense, the result of the proceeding would have been
different. (See Kyles v. Whitley, supra, 514 U.S. at 434.)

Where evidence is disclosed during trial, the inquiry on review is “whether the
lateness of the disclosure so prejudiced appellant’s preparation or presentation of his
defense that he was prevented from receiving a constitutionally guaranteed fair trial.
(United States v. Hibler (9" Cir. 1972) 463 F.2d 455, 459.) The materiality question
presented here, then, is instead whether there is a reasonable probability that the outcome

of either trial stage would have been different had the State disclosed this information



earlier. (Knighton v. Mullin, supra, 293 F.3d at pp. 1172-73.)

Indeed, cases involving claims of untimely Brady disclosure typically involve
disclosures that occurred during the trial or hearing in which the Brady material would
have been useful. (United States v. Gamez-Orduno (9" Cir. 2000) 235 F.3d 453, 461
[disclosure during suppression hearing]; United States v. Osorio (1% Cir. 1991) 929 F.2d
753,757 [disclosure halfway through trial].) In such cases, the error rests upon whether
the é.videxlce was disclosed at a time when disclosure would be of value to the accused.
(United States v. Gamez-Orduno, supra, 235 F.3d at p.461.) The First Circuit put it
thusly: When dealing with cases of delayed disclosure, “the critical inquiry is ... whether
the tardiness prevented defense counsel from employing the material to good effect.” In
this connection, “a court's principal concern must be whether learning the information
altered the subsequent defense strategy, and whether, given a timeous disclosure, a more
effective strategy would likely have resulted.” (United States v. Osorio, supra, 929 F.2d
at p. 757, quoting United States v. Devin (1° Cir. 1990) 918 F.2d 280, 290.) This is
because the Brady rule is rooted in a defendant’s right to due process and a fair trial.
Thus, delayéd disclosure of exculpatory material is considered a Brady violation if the
defense does not receive the information in time for its effective use at trial or is
prejudiced by the delay. (See People v. Wright (1985) 39 Cal.3d 576, 590-591 [whether
untimely disclosure of exculpatory evidence consisting of police reports of witness

interviews deprived defendant of a fair trial under Brady]; In re United States v. Coppa
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(2™ Cir. 2001) 267 F.3d 132, 144 [due process requires that Brady 'material must be
disclosed in time for its effective use at trial]; in accord, Knighton v. Mullin, supra, 293
F.3d atpp. 1172-1173 [Brady violated if disclosure is made after it is too late for the
defendanrt to make use of any benefits of the evidence.}; United States v. Ingraldi (1** Cir.
1986) 793 F.2d 408, 411-412 [*When the issue is one of delayed disclosure rather than
of nondisclosure, however, the test is whether defendant's counsel was prevented by the
delay from using the disclosed material effectively in preparing and presenting the
defendant's case.].)

Thus, the delayed disclosure constitutes both statutory and constitutional error.
Moreover, failure of the prosecution to timely disclose the identity and statements of
multiple witnesses, diagra<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>