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l. INTRODUCTION

Plaintiff and Respondent Lynn Grandeds Answer demonstrates the
necessity for review in this case by highlighting the existing split of
authority in the District Courts of Appeal regarding this Courtis holding in
DKN Holdings, LLC v. Faerber (2015) 61 Cal.4th 813. FlexCare, LLC
(fiFlexCare0) is a temporary staffing agency that places nurses with client-
employers like Defendant Eisenhower Medical Center (fiEisenhowero).
Both FlexCare and Eisenhower filed petitions for review of the decision of
the Fourth District Court of Appeal in this matter. Grande does not argue
that this case is not appropriate for review by this Court. She does not
argue that there is no split of authority. Nor does she dispute that the issue
raised by FlexCare and Eisenhower is an important one affecting a
multitude of employers and employees in California. Instead, she argues
the merits of the case. This Court should grant review to ensure uniformity
of decision by resolving the split of authority among the District Courts of
Appeal and to settle the important question of law presented. (Cal. Rules of
Court, rule 8.500(b)(1).)

Il. DISCUSSION

A. The Court Should Grant Review To Clarify That Joint
Employers, Even If Jointly and Severally Liable, May Be Found
in Privity for Purposes of Res Judicata

Plaintiff and Respondent Lynn Grandebs (fiGrandeo) Answer
conflates the question of whether the Court of Appealds decision below was
correct with the question of whether this Court should grant review of the
decision. Indeed, Grande focuses almost entirely on the merits of the Court
of Appealds decision and, in doing so, demonstrates precisely why review is
necessary and why this particular case is the perfect vehicle for that review.

First, Grande argues that the Court of Appeal below correctly found

that Intervener and Appellant FlexCare, LLC (fiFlexCare0) and Defendant
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Eisenhower Medical Center (fiEisenhowero) were not in privity with one
another for purposes of res judicata. In support of that argument, Grande
relies almost entirely on this Courts decision in DKN Holdings, LLC v.
Faerber (iDKN Holdingso).

As previously noted in FlexCarebs petition for review, Grande
argues (and the trial court believed) that DKN Holdings stands for the
proposition that joint and several obligors can never be in privity for
purposes of claim preclusion. (See Answer at 8-9.) Although extensively
quoting from DKN Holdings, Grande pointedly refuses to address key
language from this Courtds opinion: fiJoint and several liability alone does
not create such a closely aligned interest [as to establish privity] between
co-obligors.0 (DKN Holdings, supra, 61 Cal.4th at p. 826, emphasis
added.) This Court did not hold, as Grande suggests, that in every instance
joint and severally liable parties are not in privity for purposes of res
judicata. Rather, this Court concluded that, in the circumstances present in
that case, joint and several liability standing alone could not establish
privity. Indeed, unlike in this case, the parties in DKN Holdings, finever
contendedo that they fishould be considered the same partyo; thus, in DKN
Holdings this Court only decided that joint and several liability standing
alone did not establish privity. (See DKN Holdings, supra, 61 Cal.th at p.
826; see also American Federation of Labor v. Unemployment Insurance
Appeals Board (1996) 13 Cal.4th 1017, 1039 [A[C]ases are not authority for
propositions not considered.o0].)

Grandebds emphasis on her imagined decision of DKN Holdings
demonstrates the necessity of review here. Although FlexCare does not
find this Courtds decision in DKN Holdings ambiguous, Grandeds argument

shows that there may be multiple, conflicting interpretations of the Courtis
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holding.! To ensure uniformity of decision across the Courts of Appeal and
provide certainty to litigants in California on the important and recurring
question of privity for purposes of res judicata, this Court should grant
review to clarify the holding in DKN Holdings.

Second, Grande contends that the decision in Castillo v. Glenair,
Inc. (2018) 23 Cal.App.5th 262 (fiCastilloo) finding privity between a
temporary staffing agency and its client-employer was incorrect and
conflicts with this Courtds decision in DKN Holdings. Although FlexCare
disagrees 1 indeed, the Castillo court itself examined DKN Holdings and
determined its decision did not conflict with DKN Holdings T Grandeds
assertion emphasizes the need for review here.? The facts of this case are
fiessentially identicalo to Castillo. (Slip. op. at dis. opn. of Ramirez, P.J.)
Yet the Court of Appeal below declined to follow Castillo and instead
found that in this case, on identical facts, the temporary staffing agency and
client-employer were not in privity. As the dissent in this case recognized,
by doing so the Court of Appeal below created a particularly clear split of
authority. (Slip op. at dis. opn. of Ramirez, P.J.)

Ultimately, Grande might convince this Court that Castillo was
incorrectly decided. That does not mean, however, that the Castillo

decision and the decision of the Court of Appeal in this case did not reach

1 As discussed directly below, the Court of Appeal in Castillo v. Glenair,
Inc. (2018) 23 Cal.App.5th 262 also arrived at a decision that conflicts with
Grandeds interpretation of this Courtds opinion in DKN Holdings.

2 Grandeds merits-based attack on Castillods agency holding (see Answer at
14-18) further demonstrates why review should be granted in this matter.
Agency is an important question of law that is litigated in California courts
with great frequency. To the extent there is a conflict between supposed
filong-standing principles of agency lawo and the decision reached by the
court in Castillo (as argued by Grande), then this Court should use this case
as an opportunity to ensure uniformity of decision across the state when it
comes to agency principles.
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diametrically opposed decisions based on identical facts. Thus, review is
necessary to secure uniformity of decision among the Courts of Appeal on a
recurring, important question of law: the privity relationship between a
temporary staffing agency and its client-employer. (Cal. Rules of Court,
rule 8.500(b)(1).)

B. The Court Should Grant Review to Confirm the Agency
Relationship Between Joint Employers and Can Do So Without
Reviewing Any Factual Findings.

Grande also contends that FlexCare is iimproperlyo seeking review
of the trial courtds finding that Eisenhower and FlexCare did not share an
agency relationship. As FlexCare explained in its Petition for Review,
however, the question of FlexCare and Eisenhowerds agency relationship
raises a pure question of law based on undisputed facts. (See Troost v.
Estate of DeBoer (1984) 155 Cal.App.3d 289, 299 [citing Isenberg v.
California Emp. Stab. Com. (1947) 30 Cal.2d 34, 41].) Thus, this Court
would not engage in any factual review by reviewing the Court of Appealds
decision that FlexCare and Eisenhower did not share an agency
relationship.

C. There is No Basis to Depublish the Castillo Decision

In an apparent effort to avoid the consequence of the split of
authority between the Castillo decision and the decision of the Court of
Appeal in this case, Grande suggests that the Court should simply depublish
Castillo. The time to request depublication of Castillo, however, has long
since passed. California Rules of Court, rule 8.1125(a)(4) provides that a
request for depublication must be fidelivered to the Supreme Court within
30 days after the decision [sought to be depublished] is final in the Court of
Appeal.0 Castillo was final in the Court of Appeal on or about June 13,
2018, nearly two years ago. (Cal. Rules of Court, rule 8.624(b)(1).)

Grande cannot now request depublication of Castillo. In any event,
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depublication would not address the recurring fundamental issue underlying
the split among the Courts of Appeal here®it would simply kick the can
down the road and lead to further confusion among California litigants.

I1l. CONCLUSION

FlexCare respectfully requests that the Court grant FlexCareds

petition for review.

DATED: April 17, 2020 DOWNEY BRAND LLP

By: /s/ Cassandra M. Ferrannini
CASSANDRA M. FERRANNINI
Attorneys for Appellant FLEXCARE,
LLC
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