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ANSWER

Pursuant to California Rule of Court 8.500, defendants and real
parties in interest Travelers Casualty and Surety Company and The
Travelers Indemnity Company (collectively, “Travelers”) submit this
Answer to the Petition for Review (“Petition”) filed by Montrose Chemical
Corporation of California (“Montrose”). Travelers did not affirmatively
move for summary adjudication on the question of “horizontal” versus
“vertical” exhaustion in the trial court, but did oppose Montrose’s motion
for the reasons set forth in the record, including that Montrose failed to
establish that California law applied to the Travelers policies and that the
relief Montrose was seeking was improper for reasons that are independent
of the question of “horizontal” versus “vertical” exhaustion.

Following the trial court’s order on summary adjudication, Montrose
petitioned the Court of Appeal for a writ of mandate invalidating that order,
at which time Travelers submitted a partial Joinder in Preliminary
Opposition to Montrose’s Petition for Writ of Mandate or Other
Appropriate Relief filed by certain other defendants. The California Court
of Appeal for the Second Appellate District (“Court of Appeal”) denied
Montrose’s petition. Montrose then filed its initial Petition for Review to
the Supreme Court of California, which Travelers opposed in its initial
Answer in Opposition to the Petition for Review. At this Court’s direction,

the Court of Appeal subsequently issued an Order to Show Cause why the
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relief Montrose sought should not be granted. After briefing and oral
argument, the Court of Appeal issued its opinion (the “DCA Opinion™)
which denied Montrose the full relief it sought. Now, by way of the
Petition, Montrose again seeks relief from this Court.

In the Petition, Montrose suggests the DCA Opinion presents an
““important’ question of law” that “requires prompt correction” because the
DCA Opinion—according to Montrose—establishes “new law” that would,
inter alia, force policyholders like Montrose to “incur significant time and
expense in unwieldy coverage litigations like this one.” (Petition at 11 and
16.) This is essentially the same substantive argument advanced by
Montrose in its original petition to the Court of Appeal for writ of mandate.
In its petition to the Court of Appeal, Montrose argued that—absent writ
relief—the trial court order that prompted Montrose’s appeal might lead
Montrose to “suffer a significant delay and incur substantial expense” by
“requir[ing]” Montrose to litigate issues it may not otherwise need to
pursue. (Petition for Writ of Mandate at 14 and 23; see also Reply ISO at
10.)

But seeking to limit the amount of litigation a litigant might face
under certain narrow circumstances does not render an issue an “important
question of law” worthy of interlocutory Supreme Court review. CAL. R.
CT. 8.500. This is particularly true here, where the DCA Opinion simply

applied the unremarkable proposition that “California law requires that
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insurance contracts be interpreted according to their terms” when
determining the method of exhaustion and attachment point of any given
excess policy. DCA Opinion at 43-44; see also id. at 31. Indeed,
Montrose’s Petition is patently premature because (1) Montrose’s stated
concerns are purely speculative and will potentially be rendered moot as the
proceedings in this case develop, and (i1) resolution of any appellate issues
concerning exhaustion can be adequately resolved, if necessary, through the
ordinary course following trial. This matter is therefore inappropriate for
review by this Court. See Paul v. Milk Depots, Inc., 62 Cal. 2d 129, 132
(1964) (“the duty of this court . . . is to decide actual controversies by a
judgment which can be carried into effect, and not to give opinions upon
moot questions or abstract propositions”) (internal quotations and citations
omitted).

Moreover, Montrose’s claim that the DCA Opinion may require it to
litigate issues that it otherwise might not need to pursue is an argument that
virtually any litigant can make upon the denial of any motion for summary
adjudication, regardless of the applicable law. Meanwhile, in this case,
there is a strong likelihood no appellate court will ever need to reach the
issue of “horizontal” versus “vertical” exhaustion if any one of the
numerous issues that have yet to be resolved and which are entirely
unrelated to exhaustion—such as the applicability of policies’ pollution

exclusions—ultimately precludes Montrose from obtaining the full
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recovery it is seeking. Montrose simply speculates that—if it does not
obtain a favorable result from this Court—it may need to engage in a
measure of litigation greater than it believes it would in the absence of the
DCA Opinion.

But, at bottom, Montrose’s real purpose for seeking a ruling that
vertical exhaustion should apply has little to do with resolving an
“important question of law” or avoiding litigation. Rather, as Montrose—
an active and long-experienced litigant in the California courts—candidly
admitted during the trial court proceedings, its real goal in seeking a ruling
on the issue of vertical exhaustion is (and remains) to enable Montrose to
put settlement pressure on individual defendants and otherwise increase its
settlement leverage. That was a point Montrose repeatedly expressed to the
trial court during the hearing on the motions below, not—as it now
contends—that this issue raises an important question of law or that it
would somehow streamline the litigation. (See, e.g., 1PA1 at 8:22-9:4)
(“Your Honor, I tried to step back after all the papers that were filed with
the Court over the past several months to really remind myself why this
issue is important to the case . ... And the reason was it was posing an
impediment for settlement discussions, particularly with the higher-lying
carriers.”); (id. at 16:7-10) (“Settlement discussions, I think as we’ve seen
in this case, are unduly and unnecessarily hampered if particularly the high-

lying carriers have an argument that ‘you may never reach our layer.””). A
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party’s desire to increase settlement leverage is, of course, no basis for a
trial court’s ruling on the law, let alone a reason for this Court to grant

interlocutory review.

CONCLUSION

For the reasons set forth herein, Travelers respectfully submits that

the Court should deny Montrose’s Petition.

Dated: October 25,2017
Respectfully submitted,

SIMPSON THACHER & BARTLETT LLP

By:

Andrew T. Frankel (pro hac vice)
Deborah L. Stein

Attorneys for Real Parties in Interest
Travelers Casualty and Surety Company
(formerly known as Aetna Casualty and
Surety Company) and The Travelers
Indemnity Company



VERIFICATION

I, Deborah L. Stein, declare as follows:

I am a member of the firm of Simpson Thacher & Bartlett LLP,
attorneys for Real Parties in Interest Travelers Casualty and Surety
Company and The Travelers Indemnity Company. I have read the
foregoing Answer in Opposition to Montrose Chemical Corporation of
California’s Petition for Review and know its contents. I have personally
reviewed and am familiar with the record, files, and proceedings described
in and the subject of the present answer in opposition, and know the facts
set forth in the answer in opposition, to the extent that they describe the
proceedings in the case, to be true and correct.

I declare under penalty of perjury under the laws of the State of

California that the foregoing is true and correct.

Executed on October 25, 2017 at Los Angeles, California.

Whosh £ e

Deborah L. Stein
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CERTIFICATE OF COMPLIANCE

I certify that pursuant to California Rules of Court 8.504(d)(1) and in

reliance on the word count feature of the software used to prepare this

document, the attached Answer in Opposition to Montrose Chemical

Corporation of California’s Petition for Review has a typeface of 13 points

or more and contains 1,009 words, including footnotes.

Dated: October 25, 2017

Respectfully submitted,
SIMPSON THACHER & BARTLETT LLP

o Whosh

Andrew T. Frankel (pro hac vice)
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Attorneys for Real Parties in Interest
Travelers Casualty and Surety Company
(formerly known as Aetna Casualty and
Surety Company) and The Travelers
Indemnity Company
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