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Plaintiff David Krescent hereby moves under EVIDENCE CODE § 451-454, for

the Court to take judicial notice of all of the following:

1. The final amended version of Civil Code § 1747.08, a true and correct copy
of which is attached hereto and incorporated herein as Exhibit “A”;

2. The final (senate) version of Civil Code § 1747.08 as amended in the
California Senate as of August 24,2011 (which was taken from the official California
Legislature,websitewww.legalinfo.ca.gov/pub/.../ab_1219_bill 20110824 _amende
d sen v92.html), atrue and correct copy of which is attached hereto and incorporated
herein as Exhibit “B.” (This is the proper subject of judicial notice pursuant to
Quintano v. Mercury Casualty Co. (1995) 11 Cal.4th 1049, 1062 fn.5; Kaufman &
Broad Communities, Inc. v. Performance Plastering, Inc. (2005) 133 Cal. App.4th
26);

3. The second to last (assembly) version of Civil Code § 1747.08 as amended
in the California Senate as of May 17, 2011 (which was taken from the official
California Legislature website www.legalinfo.ca.gov/pub/11-
12/.../ab_1219 bill 2011051 7_amended_asm_v95.html), a true and correct copy of
which is attached hereto and incorporated herein as Exhibit “C.” (This is the proper
subject of judicial notice pursuant to Quintano v. Mercury Casualty Co. (1995) 11
Cal.4th 1049, 1062 fn.5; Kaufman & Broad Communities, Inc. v. Performance

Plastering, Inc. (2005) 133 Cal. App.4th 26).



1 Relevance

The entire matter is based upon an interpretation of Civil Code §§ 1747.02 and
1747.08, specifically, whether or not this Act applies to Internet and other remote
transactions. The judicial notice request asks this Court to judicially notice draft and
current versions of the law as a basis to determine the intent of the Legislature. Prior
drafts of legislation are the proper subject of judicial notice (Quintano v. Mercury
Casualty Co. (1995) 11 Cal.4th 1049, 1062 fn.5; Kaufman & Broad Communities,
Inc. v. Performance Plastering, Inc. (2005) 133 Cal. App.4th 26). Evidence of the
intent of the Legislature is highly relevant in interpreting the Act, and, in fact, the best
evidence of the Legislature’s intent other than the actual language of the Act itself.

2. The Trial Court was not Asked to Take Judicial Notice of the Material

The amended Act was passed right around the time the matter was briefed and
so the parties did not ask the Trial Court to take judicial notice of the Act. The Trial
Court did, however, at oral argument make mention of the amended law, so the Trial
Court was at least aware of either the passage or the proposed passage of the amended
Act.

3. Post Order Matters

The Act was amended prior to the issuance of the Order overruling the
demurrers, and this judicial notice request does not otherwise seek judicial notice of

matters occurring after the Order overruling the demurrers.



DATED: February 27, 2012 SCHREIBER & SCHREIBER, INC.

A e
ERIC A. mEIBER, Attorneys for
PLAINTIFF DAVID KRESCENT
individually, and on behalf of a class of
persons similarly situated




ORDER
The court having read and considered the motion of Plaintiff and Real Party in
Interest, David Krescent hereby GRANTS the motion and will take judicial notice of
1. The final amended version of Civil Code § 1747.08;
2. The final (senate) version of Civil Code § 1747.08 as amended in the
California Senate as of August 24, 2011; and
3. The second to last (assembly) version of Civil Code § 1747.08 as amended

in the California Senate as of May 17, 2011.

IT IS SO ORDERED

Dated, , 2012




EXHIBIT A




Assembly Bill No. 1219

CHAPTER 690

An act to amend Sections 1747.02 and 1747.08 of the Civil Code, relating
to credit cards, and declaring the urgency thereof, to take effect immediately.

[Approved by Governor October 9, 2011. Filed with
Secretary of State October 9, 2011.}

LEGISLATIVE COUNSEL’S DIGEST

AB 1219, Perea. Credit cards: personal information.

Existing state and federal law regulate the provision of credit and the use
of credit cards. Existing state law prohibits a person, firm, partnership,
association, or corporation that accepts credit cards for the transaction of
business from requesting or requiring the cardholder to provide personal
identification information, which is then recorded, as a condition to accepting
the credit card as payment in full or in part for goods or services, but provides
various exceptions to this prohibition. Existing law excepts from this
prohibition the instance when the person or entity accepting the card is
contractually obligated to provide personal identification information in
order to complete the transaction or is obligated to collect and record the
identification information by federal law.

This bill would except from the prohibition described above the instance
when the person or entity accepting the card uses Zip Code information for
prevention of fraud, theft, or identity theft in specified retail motor fuel
transactions, and would specify that state law obligations are also permissible
reasons to collect and record personal information.

This bill would declare that it is to take effect immediately as an urgency

statute,
The people of the State of California do enact as Jollows:

SECTION 1. Section 1747.02 of the Civil Code is amended to read:

1747.02. As used in this title:

(a) “Credit card” means any card, plate, coupon book, or other single
credit device existing for the purpose of being used from time to time upon
presentation to obtain money, property, labor, or services on credit. “Credit
card” does not mean any of the following:

(1) Any single credit device used to obtain telephone property, labor, or
services in any transaction under public utility tariffs.

(2) Any device that may be used to obtain credit pursuant to an electronic
fund transfer, but only if the credit is obtained under an agreement between
a consumer and a financial institution to extend credit when the consumer’s
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Ch. 690 —2—

asset account is overdrawn or to maintain a specified minimom balance in
the consumer’s asset account,

(3) Anykey or card key used at an automated dispensing outlet to obtain
or purchase petroleum products, as defined in subdivision (c) of Section
13401 of the Business and Professions Code, that will be used primarily for
business rather than personal or family purposes.

(b) “Accepted credit card” means any credit card that the cardholder has
requested or applied for and received or has signed, or has used, or has
authorized another person to use, for the purpose of obtaining money,
property, labor, or services on credit. Any credit card issued in renewal of,
or in substitution for, an accepted credit card becomes an accepted credit
card when received by the cardholder, whether the credit card is issued by
the same or a successor card issuer.

(c) “Card issuer” means any person who issues a credit card or the agent
of that person for that purpose with respect to the credit card.

(d) “Cardholder” means a natural person to whom a credit card is issued
for consumer credit purposes, or a natural person who has agreed with the
card issuer to pay consumer credit obligations arising from the issuance of
a credit card to another natural person. For purposes of Sections 1747.05,
1747.10, and 1747.20, the term includes any person to whom a credit card
is issued for any purpose, including business, commercial, or agricultural
use, or a person who has agreed with the card issuer to pay obligations
arising from the issuance of that credit card to another person.

(e) “Retailer” means every person other than a card issuer who furnishes
money, goods, services, or anything else of value upon presentation of a
credit card by a cardholder. “Retailer” shall not mean the state, a county;
city, city and county, or any other public agency.

(f) “Unauthorized use” means the use of a credit card by a person, other
than the cardholder, (1) who does not have actual, implied, or apparent
authority for that use and (2) from which the cardholder receives no benefit.
“Unauthorized use” does not include the use of a credit card by a person
who has been given authority by the cardholder to use the credit card. Any
atternpted termination by the cardholder of the person’s authority is
ineffective as against the card issuer until the cardholder complies with the
procedures required by the card issuer to terminate that authority.
Notwithstanding the above, following the card issuer’s receipt of oral or
written notice from a cardholder indicating that it wishes to terminate the
authority of a previously authorized user of a credit card, the card issuer
shall follow its usual procedures for precluding any further use of a credit
card by an unauthorized person.

(g) An“inquiry” is a writing that is posted by mail to the address of the
card issuer to which payments are normally tendered, unless another address
is specifically indicated on the statement for that purpose, then to that other
address, and that is received by the card issuer no later than 60 days after
the card issuer transmitted the first periodic statement that reflects the alieged
billing error, and that does all of the following:
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(1) Sets forth sufficient information to enable the card issuer to identify
the cardhoider and the account.

(2) Sufficiently identifies the billing error, ,

(3) Sets forth information providing the basis for the cardholder’s belief
that the billing error exists,

(h) A “response” is a writing that is responsive to an inquiry and mailed
to the cardholder’s address last known to the card issuer,

(i) A “timely response” isa response that is mailed within two complete
billing cycles, but in no event later than 90 days, after the card issuer receives
an inquiry. S :

(j) A “billing error” means an error by omission or commission in (1)
posting any debit or- credit, or (2) in computation or similar error of an
accounting nature contained in a statement given to the cardholder by the
card issuer, A “billing error” does not mean any dispute with respeét to
value, quality, or quantity of goods, services, or other benefit obtained
through use of a credit card.

(k) “Adequate notice” means a printed notice to a cardholder that sets
forth the pertinent facts clearly and conspicuously so that a person against
whom it is to operate could reasonably be expected to have noticed it and
understood its meaning.

(D) “Secured credit card” means any credit card issued under an agreement
or other instrument that pledges, hypothecates, or places a lien on real
property or money or other personal property to secure the cardholder’s

obligations to the card issuer. _
(m) “Student credit card” means any credit card that is provided to a

student at a public or private college or university and is provided to that
student solely based on his or her enrollment in a public or private university,
or is provided to a student who would not otherwise qualify for that credit
card on the basis of his or her income. A “student credit card” does not
inchide a credit card issued to-a student who has a cocardholder or cosigner
who would otherwise qualify for a credit card other than a student credit
card.

(n) “Retail motor fuel dispenser” means a device that dispenses fuel that
is used to power internal combustion engines, including motor vehicle
engines, that processes the sale of fuel through a remote electronic payment
system, and that is in a location where an employee or other agent of the
seller is not present. ' .

(o) “Retail motor fuel payment island automated cashier” means aremote
electronic payment processing station that processes the retail sale of fuel
that is used to power internal combustion engines, including motor vehicle
engines, that is in a location where an employee or other agent of the seller
is not present, and that is located in close proximity to a retail motor fuel
dispenser.

SEC. 2. Section 1747.08 of the Civil Code is amended to read:

1747.08. (a) Except as provided in subdivision (c), no person, firm,
partnership, association, or corporation that accepts credit cards for the
transaction of business shall do any of the following:
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(1) Request, or require as a condition to accepting the credit card as
payment in full or in part for goods or services, the cardholder to write any
personal identification information upon the credit card transaction form or
otherwise. :

(2) Request, or require as a condition to accepting the credit card as
payment in full or in part for goods or services, the cardholder to provide
personal identification information, which the person, firm, partnership,
association, or corporation accepting the credit card writes, causes to be
written, or otherwise records upon the credit card transaction form- or
otherwise.

(3) Utilize, in any credit card transaction, a credit card form which
contains preprinted spaces specifically designated for filling in any personal
identification information of the cardholder.

(b) For purposes of this section “personal identification information,”
means information concerning the cardholder, other than information set
forth on the credit card, and including, but not limited to, the cardholder’s
address and telephone number, '

(c) Subdivision (a) does not apply in the following instances:

(1) If the credit card is being used as a deposit to secure payment in the
event of default, loss, damage, or other similar occurrence.

(2) Cash advance transactions.

(3) If any of the following applies:

(A) The person, firm, partnership, association, or corporation accepting.
the credit card is contractually obligated to provide personal identification
information in order to complete the credit card transaction.

(B) The person, firm, partnership, association, or corporation accepting
the credit card in-a sales transdction at a retail motor fuel dispenser or retail
motor fuel payment island automated cashier uses the Zip Code information
solely for prevention of fraud, theft, or identity theft.

(C) Theperson, firm, partnership, association, or corporation accepting
the credit card is obligated to collect and record the personal identification
information by federal or state law or regulation.

(4) If personal identification information is required for a special purpose
incidental but related to the individual credit card transaction, including,
but not limited to, information relating to shipping, delivery, servicing, or
installation of the purchased merchandise, or for special orders.

(d) This section does not prohibit any person, firm, partnership,
association, or corporation from requiring the cardholder, as a condition to
accepting the credit card as payment in full or in part for goods or services,
to provide reasonable forms of positive identification, which may include
a driver’s license or a California state identification card, or where one of
these is not available, another form of photo identification, provided that
none of the information contained thereon is written or recorded on the
credit card transaction form or otherwise. If the cardholder pays for the
transaction with a credit card number and does not make the credit card
available upon request to verify the number, the cardholder’s driver’s license
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number or identification card number may be recorded on the credit card
transaction form or otherwise.

(e) Any person who violates this section shall be subject to a civil penalty
not to exceed two hundred fifty dollars ($250) for the first violation and one
thousand dollars ($1,000) for each subsequent violation, to be assessed and
collected in a civil action bronght by the person paying with a credit card,
by the Attorney General, or by the district attorney or city attorney of the
county or city in which the violation occurred. However, no civil penalty
shall be assessed for a violation of this section if the defendant shows by a
preponderance of the evidence that the violation was not intentional and
resulted from a bona fide error made notwithstanding the defendant’s
maintenance of procedures reasonably adopted to avoid that error. When
collected, the civil penalty shall be payable, as appropriate, to the person
paying with a credit card who brought.the action, or to the general fund of
whichever governmental entity brought the action to assess the civil penalty.

(f) The Attorney General, or‘any district attorney or city attorney within
his or her respective jurisdiction, may bring an action in the superior court
" in the name of the people of the State of California to enjoin violation of
subdivision (a) and, upon notice to the defendant of not less than five days,
to temporarily restrain and enjoin the violation. If it appears to the
satisfaction of the court that the defendant has, in fact, violated subdivision
(a), the court may issue an injunction restraining further violations, without
requiring proof that any person has been damaged by the violation. In these
proceedings, if the court finds that the defendant has violated subdivision
(a), the court may direct the defendant to pay any or all costs incurred by
the Attorney  General, district attorney, or city attorney in seeking or
obtaining injunctive relief pursuant to this subdivision. .

(g) Actions for collection of civil penalties under subdivision () and for
injunctive relief under subdivision (f) may be consolidated. :

(h) The changes made to this section by Chapter 458 of the Statutes of
1995 apply only to credit card transactions entered into on and after January
1, 1996. Nothing in those changes shall be construed to affect any civil
action which was filed before January 1, 1996. »

SEC. 3. This act is an urgency statute necessary for the immediate
preservation of the public peace, health, or safety within the meaning of
Article IV of the Constitution and shall go into immediate effect. The facts
constituting the necessity are:

In order to prevent potential disruption of gasoline station services
throughout the. state, it is necessary to create a new exception to the
prohibition on the collection of Zip Code information when credit cards are
used that will apply in the purchase of gasoline and that will be implemented

immediately.
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An act to amend Sections 1747.02 and 1747.08 of the Civil Code, -

relating to credit cards ,
take effect immediately

and declaring the urgency thereof, to

LEGISLATIVE COUNSEL'S DIGEST

AB 1219, as amended, Perea. Credit cards: personal information.
Existing state and federal law regulate the provision of credit
and the use of credit cards. Existing state law prohibits-a person,
association, or corporation that accepts credit

firm, partnership,

cards for the transaction of business from requesting or requiring
the cardholder to provide personal identification information, which
as a condition to accepting the credit card as

is then recorded,

payment in full or in part for goods or services, but provides
various exceptions to this prohibition. Existing law excepts from
this prohibition the instance when the person or entity accepting. the
card is contractually obligated to provide personal identification
information in order to complete the transaction or is obligated to
collect and record the identification information by federal law.
This bill would except from the prohibition described above the
<t instance when the person or entity accepting the card uses the

personal information for prevention of fraud, theft,

or identity

theft in specified retail motor fuel transactions, and would specify
that state law obligations are also permissible reasons to cecllect
and record personal information. The bill would also make a statement
of intent with regard to certain of these provisions.

This bill would declare that it is to take effect immediately as

an urgency statute.

Vote: —majeority— 2/3

no. Fiscal committee: no. State-mandated local program: no.

Appropriation:

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 1747.02 of the Civil Code is amended to read:
1747.02. As used in this title:

(a)

"Credit card" means any card, plate, coupon book, or other

single credit device existing for the purpose of being used from time
to time upon presentation to obtain money, property, labor, or

w.leginfo.ca.gov/publ.../ab_1219_billl_20110824_amended_sen_v92.html
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RTALTA N AB 1214 Assembly Bill - AMENDED

services on credit. "Credit card" does not mean any of the following:

(1) Any single credit device used to obtain telephone property,
labor, or services in any transaction under public utility tariffs.

(2) Any device that may be used to obtain credit pursuant to .an
electronic fund transfer, but only if the credit is obtained under an
agreement between a consumer and a financial institution to extend
credit when the consumer's asset account is overdrawn or to maintain
a specified minimum balance in the consumer's asset account.

(3) Any key or card key used at an automated dispensing outlet to
obtain or purchase petroleum products, as defined in subdivision (c)
of Section 13401 of the Business and Professions Code, that will be
used primarily for business rather than personal or family purposes.

(b) "Accepted credit card" means any credit card that the
cardholder has requested or applied for and received or has signed,.
or has used, or has authorized another person to use, for the purpose
of obtaining money, property, labor, or services on credit. Any
credit card issued in renewal of, or in substitution for, an accepted
credit card becomes an accepted credit card when received by the
cardholder, whether the credit card is issued by the same or a

successor card issuer.
(c) ™Card issuer" means any person who issues a credit card or the

agent of that person for that purpose with respect to the credit
card.

(d) "Cardholder" means a natural person to whom a credit card 1is
issued for consumer credit purposes, or a natural person who has
agreed with the card issuer to pay consumer credit obligations
arising from the issuance of a credit card to another natural person.
For purposes of Sections 1747.05, 1747.10, and 1747.20, the term
includes any person to whom a credit card is issued for any purpose,
including business, commercial, or agricultural use, or a person who
has agreed with the card issuer to pay obligations arising from the
issuance of that credit card to another person.

(e) "Retailer" means every person other than a card issuer who
furnishes money, goods, services, or anything else of value upon
presentation of a credit card by a cardholder. "Retailer" shall not
mean the state, a county, city, city and county, or any other public
agency.

(£) "Unauthorized use" means the use of a credit card by a person,
other than the cardholder, (1) who does not have actual, implied, or
apparent authority for that use and (2) from which the cardholder
receives no benefit. "Unauthorized use" does not include the use of a
credit card by a person who has been given authority by the
cardholder to use the credit card. Any attempted termination by the
cardholder of the person's authority is ineffective as against the
card issuer until the cardholder complies with the procedures
required by the card issuer to terminate that authority.
Notwithstanding the above, following the card issuer's receipt of
oral or written notice from a cardholder indicating that it wishes to
terminate the authority of a previously authorized user of a credit
card, the card issuer shall follow its usual procedures fox
precluding any further use of a credit card by an unauthorized
person.

(g) An "inquiry" is a writing that is posted by mail to the
address of the card issuer to which payments are normally tendered,
unless another address is specifically indicated on the statement for

that purpose, then to that other address, and that is received by
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the card issuer no later than 60 days after the card issuer
transmitted the first periodic statement that reflects the alleged
billing error, and that does all of the following:

(1) Sets forth sufficient information to enable the card issuer to
identify the cardholder and the account.

(2) Sufficiently identifies the billing error.

(3) sets forth information providing the basis for the cardholder'
s belief that the billing error exists,

(h) A "response" is a writing that is responsive to an inquiry and
mailed to the cardholder's address last known to the card issuer.

(i) A "timely response" is a response that is mailed within two
complete billing cycles, but in no event later than 90 days, after

- the card issuer receives an inquiry. :

(j) A "pilling error" means an error by omission or commission in
(1) posting any debit or credit, or (2) in computation or similar
error of an accounting nature contained in a statement given to the
cardholder by the card issuer. A "billing error" does not mean any
dispute with respect to value, quality, or gquantity of goods,
services, or other benefit obtained through use of a credit card.

(k) "Adequate notice" means a printed notice to a cardholder that
sets forth the pertinent facts clearly and conspicuously so that a
person against whom it is to operate could reasonably be expected to
have noticed it and understood its meaning.

( 1 ) "Secured credit card" means any credit card
issued under an agreement or other instrument that pledges,
hypothecates, or places a lien on real property or money or other
personal property to secure the cardholder's obligations to the card
issuer. - : .

(m) "Student credit card” means any credit card that is provided
to a student at a public or private college or university and is
provided to that student solely based on his or her enrollment in a
public or private university, or is provided to a student who would
not otherwise qualify for that credit card on the basis of his or her
income. A "student credit card" does not include a credit card
issued to a student who has a cocardholder or cosigner who would
otherwise qualify for a credit card other than a student credit card.

{n) "Retail motor fuel dispenser" means a device that dispenses
fuel that is used to power internal combustion engines, including
motor vehicle engines, that processes the sale of fuel through a
remote electronic payment system, and that is in a location where an
employee or other agent of the seller is not present.

(o) "Retail motor fuel payment island automated cashier” means a
remote electronic payment processing station that processes the
retail sale of fuel that is used to power internal combustion
engines, including motor vehicle engines, that 1s in a location where
an employee or other agent of the seller is not present, and that is
located in close proximity to a retail motor fuel dispenser.

SEC. 2. Section 1747.08 of the Civil Code is amended to read:

1747.08. (a) Except as provided in subdivision (c), no person,
firm, partnership, association, or corporation that accepts credit
cards for the transaction of business shall do any of the following:

(1) Request, or require as a condition to accepting the credit
card as payment in full or in part for goods or services, the
cardholder to write any personal identification information upon the

credit card transaction form or otherwise.
(2) Request, or require as a condition to accepting the credit

w.leginfo.ca.gov/publ.../ab_1219_bill_20110824_amended_sen_v82.html
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card as payment in full or in part for goods or services, the
cardholder to provide personal identification information, which the
person, firm, partnership, association, or corporation accepting the
credit card writes, causes to be written, orx otherwise records upon
the credit card transaction form or otherwise.
(3) Utilize, in any credit card transaction, a credit card form

which contains preprinted spaces specifically designated for filling

in any personal identification information of the cardholder.

(b) For purposesvof this section "personal identification
information,” means information concerning the cardholder, other than
information set forth on the credit card, and including, but not
limited to, the cardholder's address and telephone number. ’

(c) Subdivision (a) does not apply in the following instances:

(1) If the credit card is being used as a deposit to secure
payment in the event of default, loss, damage, OY other similar
occurrence. a

(2) Cash advance transactions.

(3) If any of the following applies:

(A) The person, firm, partnership, association, or corporation
accepting the credit card is contractually obligated to provide
personal identification information in order to complete the credit
card transaction. ‘

(B} The person, firm, partnership, association, or corpeoration
les transaction at a retail motor
fuel dispenser or retail motor fuel payment island automated cashier
uses the personal identification information solely for prevention of
fraud, theft, or identity theft or uses the personal information for
any of these purposes concurrently with a purpose permitted under

accepting the credit card in a sa

paragraph (4).
(C) The person, firm, partnership, association, or corporation

accepting the credit card is obligated to collect and record the
personal identification information by federal or state law or
regulation.

(4) If personal identification information is required for a
ecial purpose incidental put related to the individual credit card
including, but not 1imited to, information relating to
or installation of the purchased

Sp
transaction,
shipping, delivery, servicing,
merchandise, or for special orders.

(d) This section does not prohibit any person, firm, partnership,
or corporation from requiring the cardholder, as a
condition to accepting the credit card as payment in full or in part
for goods or services, to provide reasonable forms of positive
which may include a driver's license or a California
one of these is not available,

associlation,

identification,
state identification card, or where
another form of photo identification, provided that none of the

information contained thereon is written or recorded on the credit

card transaction form or otherwise. If the cardholder pays for the

transaction with a credit card number and does not make the credit
the cardholder's

card available upon request to verify the number,
driver's license number or identification card number may be recorded
on the credit card transaction form or otherwise.

(e) Any person who violates this section shall be subject to a
civil penalty not to exceed two hundred fifty dollars ($250) for the
first violation and one thousand dollars ($1,000) for each subsequent
violation, to be assessed and collected in a civil action brought by
the person paying with a credit card, by the Attorney General, or by
the district attorney OF city attorney of the county or city in

vw.leginfo.ca.gov/publ.. .fab_1218_bill_2011 0824_amended_sen_v92.html
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which the violation occurred. However, no civil penalty shall be
assessed for a violation of this section if the defendant shows by a
preponderance of the evidence that the violation was not intentional
and resulted from a bona fide error made notwithstanding the
defendant's maintenance of procedures reasonably adopted to avoid
that error. When collected, the civil penalty shall be payable, as
appropriate, to the person paying with a credit card who brought the
action, or to the general fund of whichever governmental entity
brought the action to assess the civil penalty.

(f) The Attorney General, or any district attorney or city
attorney within his or her respective jurisdiction, may bring an
action in the superior court in the name of the people of the State
of California to enjoin violation of subdivision (a) and, upon notice
to the defendant of not less than five days, to temporarily restrain
and enjoin the violation. If it appears to the satisfaction of the
court that the defendant has, in fact, violated subdivision (a), the
court may issue an injunction restraining further violations, without
requiring proof that any person has been damaged by the violation.

In these proceedings, if the court finds that the defendant has
violated subdivision (a), the court may direct the defendant to pay
any or all costs incurred by the Attorney General, district attorney,
or city attorney in seeking or obtaining injunctive relief pursuant
to this subdivision.

(g) Actions for collection of civil penalties under subdivision
(e) and for injunctive relief under subdivision (f) may be
consolidated. )

{h) The changes made to this section by Chapter 458 of the
Statutes of 1995 apply only to credit card transactions entered into
on and after January 1, 1996. Nothing in those changes shall be
construed to affect any civil action which was filed before January
1, 1996. ‘ '

(i) It is the intent of the amendments made by the act adding this
subdivision to clarify existing law. These clarifying amendments
continue to protect personal identification information while
allowing and recognizing the legitimate business need for a person,
firm, partnership, association, or corporation that accepts credit
cards for the transaction of business at a retail motor fuel
dispenser or retail motor fuel automated payment island cashier to

use personal identification information for the purposes authorized

by this section.
This act is an urgency statute necessary for the immediate

preservation of the public peace, health, or safety within the
meaning of Article IV of the constitution and shall go into immediate
effect. The facts constituting the necessity are:

An urgency clause 1s necessary in order to create a new exception
pertaining to use of credit cards in the purchase of gasoline.
Immediate implementation of this statute will prevent potential
disruption of gasoline station services throughout the state.
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BILL NUMBER: AB 12189 AMENDED
BILL TEXT

AMENDED IN ASSEMBLY MAY 17, 2011
AMENDED IN ASSEMBLY = MAY 4, 2011
AMENDED IN ASSEMBLY APRIL 25, 2011
AMENDED IN ASSEMBLY MARCH 29, 2011

INTRODUCED BY Assembly Member Perea
FEBRUARY 18, 2011

An act to amend Section 1747.08 of the Civil Code, relating to

credit cards.
LEGISLATIVE COUNSEL'S DIGEST

AB 1219, as amended, Perea. Credit cards: personal information.

Existing state and federal law regulate the provision of credit
and the use of credit cards. Existing state law prohibits a person,
firm, partnership, association, or corporation that accepts credit
cards for the transaction of business from reguesting or requiring
the cardholder to provide personal identification information, which
is then recorded, as a condition to accepting the credit card as
payment in full or in part for goods or services, but provides
various exceptions to this prohibition. Existing law excepts from
this prohibition the instance when the person or entity accepting the
card is contractually obligated to provide personal identification
information in order to complete the transaction or is obligated to
collect and record the identification information by federal law.
Existing law also permits a person or entity accepting a credit card
to record the cardholder's driver's license number or identification
card number if the cardholder pays for the transaction with a credit
card number and does not make the credit card available upon request
to verify the number.

This bill would —eorgition—the—prehibitien—deseribed—ak

ki

ES N Aol o ol | ESUF e PRI =
TPt e —Carano Ot Py 3T Coarry proothrc o CIr et catu—wr
]

<

B
1o
T

gt g

+ aac ] 4 = 3 P2 N P |
CirC i — oo T T onrrCTrI Ty LT oo T T
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gevice—The—Pitt—woutd— except from the prohibition
described above the instance when the person or entity accepting the
card uses the personal information for prevention of fraud, theft, or
identity theft and would specify that state law obligations are also
permissible reasons to collect and record personal information.
The bill also would except from the prohibition instances when the
person or entity accepting the card requests personal information for
purposes of verifying a proprietary credit card and the
cardholder does not produce it and face-to~face transactions when the
credit card does not have a functioning magnetic stripe or is not
otherwise electronically readable, subject to specified limitations.
The bill would delete the authorization of a person or entity
accepting a credit card to record the cardholder's driver's license
number or identification card number if the cardholder pays for the
transaction with a credit card number and does not make the credit
The bill would also make a statement of intent with

card available.
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regard to certain of these provisions.
Vote: majority. Appropriation: no. Fiscal committee: no.

State-mandated local program: no.
THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 1747.08 of the Civil Code is amended to read:
1747.08, (a) Except as provided in subdivision (c), —&f=
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devree—Ehe no person, firm, partnership,

assoclation, or corporation that accepts credit cards for the
transaction of business shall —smet— do any of the

following:

(1) Reguest, or require as a condition to accepting the credit
card as payment in full or in part for goods or services, the
cardholder to write any personal identification information upon the
credit card transaction form or otherwise. .

(2) Request, or require as a condition to accepting the credit
card as payment in full or in part for goods or services; the
cardholder to provide personal_identification information, which the
person, firm, partnership, association, or corporation accepting the
credit card writes, causes to be written, or otherwise records upon
the credit card transaction form or otherwise. ‘

(3) Utilize, in any credit card transaction, a credit card form
which contains preprinted spaces specifically designated for filling
in any personal identification information of the cardholder.

(b) For purposes of this section "persohal identification
information," means information concerning the cardholder, other than
information set forth on the credit card, and including, but not
limited to, the cardholder's address and telephone number.

(c) Subdivision (a) does not apply in the following instances:

(1) If the credit card is being used as a deposit to secure
payment in the event of default, loss, damage, or other similar

occurrence.

(2) Cash advaﬁce transéctions.

(3) If any of the following applies:
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(A) —¥s— The person, firm, partnership,
association, or corporation accepting the credit card is
contractually obligated to provide personal identification
information in order to complete the credit card transaction.
(B) —Bses— The person, firm, partnership,
association, or corporation accepting the credit card uses the
personal identification information solely for prevention
of fraud, theft, or identity theft or uses the personal information
for any of these purposes concurrently with a purpose permitted under
paragraph (4).
(C) —¥=— The person, firm, partnership,
association, or corporation accepting the credit card is
obligated to collect and record the personal identification
information by federal or state law or regulation.
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(4) If personal identification information is required for a
special purpose incidental but related to the individual credit card
transaction, including, but not limited to, information relating to
shipping, delivery, servicing, or installation of the purchased
merchandise, or for special orders.

(5) If personal identification information is requested to verify
that a person has a proprietary credit card account with the person,
firm, partnership, association, or corporation and that person does
not produce the proprletary credit card at the time of the
transaction. For purposes of this paragraph a "proprietary credit
card” means a credit card issued by the person, firm, partnership,
association, or corporation. ) o _

(6) If, in a face-to-face transactlon, the credit card does not
have a properly functioning magnetic stripe or is otherwise not
electronically readable, the person, firm, partnership, association,
or corporation may record only the cardholder's name, credit card
account number, and expiration date; and provided further that the
personal identification information that is required is used only to
complete the transaction, or for a purpose authorized by this
section, and is thereafter deleted, discarded, or destroyed.

(d) This section does not prohibit any person, firm, partnership,
association, or corporation from requiring the cardholder, as a
condition to accepting the credit card as payment in full or in part
for goods or services, to provide reasonable forms of positive
identification, which may include a driver's license or a California
state identification card, or where one of these is not available,
another form of photo identification, provided that none of the
information contained thereon is written or recorded on the credit
card transaction form or otherwise.

(e) Any person who violates this section shall be subject to a
civil penalty not to exceed two hundred fifty dollars ($250) for the
first violation and one thousand dollars ($1,000) for each subsequent
violation, to be assessed and collected in a civil action brought by
the person paying with a credit card, by the Attorney General, or by
the district attorney or city attorney of the county or city in
which the violation occurred. However, no civil penalty shall be
assessed for a violation of this section if the defendant shows by a
preponderance of the evidence that the violation was not intentional
and resulted from a bona fide error made notwithstanding the
defendant's maintenance of procedures reasonably adopted to avoid
that error. When collected, the civil penalty shall be payable, as
appropriate, to the person paying with a credit card who brought the
action, or to the general fund of whichever governmental entity
brought the action to assess the civil penalty.

(f) The Attorney General, or any district attorney or city
attorney within his or her respective jurisdiction, may bring an
action in the superior court in the name of the people of the State
of California to enjoin violation of subdivision (a) and, upon notice
to the defendant of not less than five days, to temporarily restrain
and enjoin the violation. If it appears to the satisfaction of the
court that the defendant has, in fact, violated subdivision (a), the
court may issue an injunction restraining further violations, without
requiring proof that any person has been damaged by the viclation.
In these proceedings, if the court finds that the defendant has
violated subdivision (a), the court may direct the defendant to pay
any or all costs incurred by the Attorney General, district attorney,
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or city attorney in seeking or obtaining injunctive relief pursuant
to this subdivision.

(g) Actions for collection of civil penalties under subdivision
(e) and for injunctive relief under subdivision (f) may be
consolidated,

(h) The changes made to this section by.Chapter 458 of the
Statutes of 1995 apply only to credit card transactions entered into
on and after January 1, 1996. Nothing in those changes shall be
construed to affect any civil action which was filed before January
1, 1996. _ ,

(i) Tt is the intent of the amendments made by the act adding this
subdivision to ¢larify existing law. These clarifying amendments
continue to protect personal identification information while
allowing and recognizing the legitimate business need for a person,
firm, partnership, association, or corporation that accepts credit

cards for the transaction of business to use personal identification
1.1
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for the purposes authorized by this

section . These amendments recognize, in part, legitimate
business practices designed to address the increased potential for
identity theft that results if the -cardholder is not present or if

the credit card does not function correctly.

info.ca.govipub/11-12/.../ab_1219_bill_20110517_amended_asm_v85.himi



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

PROOF OF SERVICE BY MAIL

STATE OF CALIFORNIA )
COUNTY OF LOS ANGELES )

I am employed in the County of Los Angeles, State of California. I
am over the age of 18 years and not a party to this action; my business address is
16501 Ventura Boulevard, Suite 401, Encino, California 91436.

On February 27, 2012, I served the foregoing document described as
MOTION TO TAKE JUDICIAL NOTICE AND PROPOSED ORDER on the
interested parties in this action by Flacing a true copy thereof enclosed in a sealed
envelope in the United States mail at Encino, California, addressed as follows:

Attorneys for Defendant in Krescent v. Apple

David M. Walsh

Adam M. Sevell

Paul Hastings LLP

515 South Flower Street, 25" Floor
Los Angeles, CA 90071

X ViaU.S. Mail: I am "readily familiar" with the firm's practice of collection and
processing correspondence for mailing. Under that practice it would be deposited
with the U.S. postal service on that same day with postage thereon fully prepaid at
Encino, California in the ordinary course of business. I am aware that on motion
of the party served, service is presumed invalid if postal cancellation date or
p%);‘(tiagq meter date is more than one day after date of deposit for mailing in
at1igavit.

I declare under penalty of perjury under the laws of the State of
California that the above is true and correct.

Executed February 27, 2012 at Encino, California.

=

Raquel Matsubayashi -




