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MOTION TO TAKE JUDICIAL NOTICE
AND PROPOSED ORDER

TO THE HONORABLE CHIEF JUSTICE TANI CANTIL-SAKAUYE
AND TO THE HONORABLE ASSOCIATE JUSTICES OF THE
SUPREME COURT OF THE STATE OF CALIFORNIA:

Appellant, Kerry Lyn Dalton, through her counsel, respectfully
requests that this Court take judicial notice of 1) the legislative history of

Penal Code section 799, specifically the Law Revision Commission’s 1984



“Recommendation Relating to Statutes of Limitation for Felonies” and the
Commission’s official comments to Penal Code section 799; and 2) the
legislative history of Senate Bill No. 951 (2013-2014 Reg. Sess.).
Appellant makes this request pursuant to Evidence Code sections 452 and
459, and rules 8.630(h) and 8.252(a) of the California Rules of Court.
Pursuant to Rule 8.252(a), copies of the materials subject to this request are
attached hereto as Exhibits A through E and a proposed order is enclosed
herewith.

This motion is also supported by the attached declaration of counsel.

DATED: March 15, 2018
Respectfully Submitted,

MARY K. MCCOMB
State Public Defender

/s/
JOLIE LIPSIG
Supervising Deputy State Public Defender

Attorneys for Appellant



DECLARATION OF JOLIE LIPSIG IN SUPPORT OF
MOTION TO TAKE JUDICIAL NOTICE

I, Jolie Lipsig, declare:

1. I am an attorney licensed to practice law in the State of
California and I am a Supervising Deputy State Public Defender in the
Office of the State Public Defender. I am assigned to represent Ms. Dalton
in her automatic appeal. Simultaneously with this motion, appellant’s
Supplemental Opening Brief is being filed in this Court.

2. In Argument XXI of the supplemental brief, Ms. Dalton
argues her conspiracy conviction should be reversed because it was time-
barred by the three-year statute of limitations.

3. In the course of making this argument, Ms. Dalton asserts that
in amending Penal Code section 799 in 1984 the California Legislature did
not intend to alter the limitations period applicable to conspiracy. Ms.
Dalton cites the legislative history of the 1984 amendment to Penal Code
section 799, specifically the Law Revision Commission’s 1984
“Recommendation Relating to Statutes of Limitation for Felonies” and the
Commission’s official comments to Penal Code section 799. The
Commission’s report and comments are relevant because they reveal that
the limitations periods for a number of offenses were intended to be altered
by the 1984 amendments, but not the limitations period for conspiracy. A
complete copy of the Law Revision Commission’s report is attached to this
motion as Exhibit A.

4. Ms. Dalton also cites in the argument the legislative history of
Senate Bill No. 951 (2013-2014 Reg. Sess.), specifically, Senate Bill No.
951 (2013-2014 Reg. Sess.) as introduced, Senate Bill No. 951 (2013-2014

Reg. Sess.) as amended, the Senate Public Safety Committee’s Analysis of



Senate Bill No. 951 (2013-2014 Reg. Sess.), and the Senate Appropriations
Committee’s Fiscal Analysis of Senate Bill No. 951 (2013-2014 Reg.
Sess.). Copies of these materials are attached as Exhibits B through E,
respectively. The legislative history of Senate Bill No. 951 (2013-2014
Reg. Sess.) is relevant because it reflects that the Legislature understands
that conspiracy to commit murder is subject to a three-year limitations
period, and that it had an opportunity to extend that period, but did not do
SO.

4. Although this matter was not presented to the trial court, the
legislative history of the California Legislature is the kind of material that
this Court often takes judicial notice of pursuant to Evidence Code section
452. (See, e.g., People v. Massie (1998) 19 Cal.4th 550, 566, fn. 4 [“At
defendant’s request, we take judicial notice of legislative history relating to
the 1935 amendment to [California Penal Code] section 1239(b); [and] of
legislative history relating to the passage in 1965 of [California Penal Code]
section 1237.5 .. .. The materials are appropriate subjects of judicial
notice”’]; Planning & Conservation League v. Department of Water
Resources (1998) 17 Cal.4th 264, 271, fn. 4 [taking judicial notice of
legislative history]; People v. Eubanks (1996) 14 Cal.4th 580, 591, fn. 3
[same].) This Court has specifically found the records of the Law Revision
Commission to be a proper subject of judicial notice. (See Estate of Joseph
(1988) 17 Cal.4th 203, 210, fn. 1; Rojas v. Superior Court (2004) 33
Cal.4th 407, 418, fn. 7.) Accordingly, the Law Revision Commission’s
1984 report and the legislative history of Senate Bill 951 (2013-2014 Reg.
Sess.) should be judicially noticed by this Court.

5. I have provided a copy of the legislative history and a
proposed order to this Court as required by rule 8.252(a) of the California



Rules of Court. I have also provided a copy of the legislative history to
respondent through the means and address set forth in the attached
certificate of service.

6. I declare under penalty of perjury and the laws of the State of
California and the United States under that the foregoing is true and correct.

Signed this 15th day of March, 2018, at Sacramento, California.

Is/
JOLIE LIPSIG
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Vice Chairperson
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January 21, 1984

To: THE HONORABLE GEORGE DEUKMEJIAN
Governor of California and
THE LEGISLATURE OF CALIFORNIA

The California Law Revision Commission was directed by
Chapter 909, Section 3, of the Statutes of 1981 to make a study of
the statutes of limitations applicable to felonies and to submit its
findings and recommendations with regard to legislation on this
matter on a priority basis. Pursuant to this directive the
Commission herewith submits its recommendation to provide a
clear and consistent statute governing felony limitations. The
recommendation proposes no limitation period for crimes
punishable by death or life imprisonment, a six-year limitation
period for crimes punishable by imprisonment for eight years or
more, and a three-year limitation period for all other felonies. In
the case of a crime involving fraud or breach of fiduciary duty,
or misconduct in office by a public official, the limitation period
would be tolled until discovery of the crime for a period not
exceeding six years.. The recommendation also includes a
number of clarifying changes in the law of a mechanical nature,
which are described in the text of the recommendation.

The Commission was assisted in its task by Professor Gerald F.
Uelmen of Loyola Law School, Los Angeles, who acts as the
Commission’s consultant on this subject and whose excellent
background study is published as Uelmen, Making Sense Out of
California’s Criminal Statute of Limitations, 15 Pac. LJ. 47
(1983).

Respectfully submitted,

DAVID ROSENBERG
Chairperson
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RECOMMENDATION

relating to

STATUTES OF LIMITATION FOR FELONIES

EXISTING CALIFORNIA LAW

Since its enactment in 1872, California’s basic three-year
statute of limitations for felonies has been subject to
piecemeal amendment, with no comprehensive
examination of the underlying rationale for the period of
limitation, nor its continued suitability as applied to specific
crimes or categories of crimes.

The basic California statutory scheme, first enacted in
1851 and codified in the 1872 Penal Code as Sections 799 to
803, provided a one-year limitation period for
misdemeanors, a three-year period for felonies, and no
limitation for murder.? This simple scheme has been made
complex by numerous modifications over the past century.
No fewer than eleven legislative enactments have
amended the felony statute of limitations since 1969.

The result of this development is that the California law
is complex and filled with inconsistencies. Misdemeanors
remain subject to a one-year limitation period,! most
felonies remain subject to a three-year limitation period,’
and murder remains subject to no limitation period.® But in
addition to these basic rules, some felonies are subject to a
limitation period of three years commencing upon
discovery of the crime; these include such varied crimes as
grand theft, forgery, manslaughter, perjury, conflict of
interest, securities violation, and welfare fraud.” Other

! This is the finding of the Legislature in 1981 Cal. Stats. ch. 909, § 3.

£ 1851 Cal. Stats. ch. 29, §§ 96-100.

% The history of the California felony statute of limitations is traced in Uelmen, Making
Sense Out of the California Criminal Statute of Limitations, 15 Pac. LJ. 35, 36-44
(1983).

* Penal Code § 801.

3 Penal Code § 800(a).

% Penal Code § 799.

7 Penal Code § 800(c).

(307)
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308 FELONY STATUTE OF LIMITATION

felonies are now subject to a limitation period of six years
after commission of the crime; these include certain
varieties of rape, sodomy, and oral copulation, as well as
acceptance of a bribe by a public official.® Joining murder
as crimes for which there is no statute of limitations are
embezzlement of public moneys, falsification of public
records, and kidnapping® The current statutes are
tabulated in Appendix 1.

Although it is possible to devise a rationale for any of
these provisions, the simple fact is that the present scheme
is the result of fragmentary, ad hoc amendment. Many of
the amendments were responses to widely publicized cases
in which the statute of limitations was successfully asserted
as a bar to prosecution.” This recommendation analyzes the
rationales for felony.statutes of limitation and provides a
justification for revision of the law on a systematic and
comprehensive basis.

FUNCTIONS OF FELONY LIMITATIONS STATUTES

Many functions of felony statutes of limitation have been
identified in the cases and legal literature. The major
functions and the way they shape the statutes are
summarized below.

Staleness Factor

The pre-eminent function of a felony limitations statute
is to protect a person accused of crime both from having to
face charges based on evidence that may be unreliable and
from losing access to the evidentiary means to defend
against the accusation. This has been characterized as the
staleness factor: with the passage of time, memory becomes
less reliable, witnesses die or become otherwise
unavailable, and physical evidence becomes more difficult
to obtain and identify and is more likely to become
contaminated."

The staleness factor is also recognized somewhat by the
constitutional due process and speedy trial protections for

8 Penal Code § 800(b).

® Penal Code § 799.

 Uelmen, supra note 3.

" For an analysis of the staleness factor, see Uelmen, supra note 3, at 44-48.



FELONY STATUTE OF LIMITATION 309

a person accused of crime. However, the extent of these
constitutional rights is limited and there are procedural
problems in their implementation.”? They also require a
hearing to determine whether the defendant has been
prejudiced under the facts and circumstances of the
particular case.

In contrast, the statute of limitations is to a large extent
a societal determination that after passage of a sufficient
length of time, staleness is presumed and further
proceedings are no longer desirable. At this point the
statute of limitations acts mechanically to protect a person
from further prosecution, regardless of the facts and
circumstances of the particular case. The statute of
limitations shields a defendant from the need to
demonstrate the staleness of the evidence in the case.

Repose Factor

As time goes by, the impulse for retribution against a
criminal that may have existed in a community may yield
to a sense of compassion for the person prosecuted for an
offense long forgotten. At some point society no longer
seeks to prosecute for crimes committed in the distant past,
a point reflected in the statute of limitations. This has been
identified as the repose factor.!

The repose factor is society’s evaluation of the time after
which it is neither profitable nor desirable to prosecute for
a crime. It is more important to society to prosecute recent
crimes, and prosecution of recent crimes is more likely to
result in conviction.

Motivation Factor

The statute of limitations has been viewed as a deadline
to motivate the police and ensure against bureaucratic
delays in investigating crimes. It imposes a priority among
crimes for investigation and prosecution. This has been
identified as the motivation factor."

Recent studies indicate that the statute of limitations may
be a negligible motivation factor. Considerations other than

2 Uelmen, supra note 3, at 45.
3 For an analysis of the repose factor, see Uelmen, supra note 3, at 51-52.
" For an analysis of the motivation factor, see Uelmen, supra note 3, at 48-51.
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310 FELONY STATUTE OF LIMITATION

the statute of limitations appear to control motivation of
investigation and prosecution.”

OTHER FACTORS THAT AFFECT FELONY
LIMITATION STATUTES

The major functions of the felony statutes of limitation
are to recognize the staleness and repose factors that
society believes are important. However, there are other
significant factors that also affect the statute of limitations.

Seriousness Factor

Because the felony statute of limitations operates as a
statutory grant of amnesty to an offender, society may be
unwilling to make this grant where the crime is sufficiently
serious. The seriousness factor is significant under the
deterrence, incapacitation, rehabilitation, and retribution
theories of criminal law. The more serious the offense, the
greater the need for deterrence and the more undesirable
to offer the possibility of escape from punishment after a
short period of limitation. The more serious the offense, the
greater the likelihood that the perpetrator is a continuing
danger to society, and thus the need to incapacitate the
offender whenever apprehended. The more serious the
offense, the less likely the perpetrator is to reform of his or
her own accord, and thus the need for compulsory
treatment whenever apprehended. The more serious the
offense, the greater is society’s need to impose retribution
on the offender.'®

The seriousness factor tends in the opposite direction
from the repose factor in the formulation of a statutory
limitation period. The operation of the seriousness factor is
most apparent in the contrast between the one-year
limitation period for misdemeanors and the absence of any
limitation period for murder. For felonies less serious than
murder, there are no clear answers, a fact which has
contributed to the complexity and inconsistency of existing
law.

13
Id
% For an analysis of the seriousness factor, see Uelmen, supra note 3, at 56-58.
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FELONY STATUTE OF LIMITATION 311

Concealment and Investigation Factors

The very nature of certain concealed crimes makes their
detection especially difficult. These same crimes may also
require longer investigation to identify the perpetrators
and, even after they are identified, may require continuing
investigation. The concealment and investigation factors
argue against imposition of a statute of limitations."” These
factors have resulted in the exemption from any limitation
for crimes such as embezzlement of public funds. These
factors have also resulted in tolling the ordinary limitations
period until discovery of crimes such as perjury, conflict of
interest, falsification of evidence, and corporate securities
fraud.

INTERRELATION OF FACTORS

The functions served by the statutes of limitation and the
factors that affect the statutes tend in opposite directions.
The staleness and repose factors suggest a shorter limitation
period; the seriousness, concealment, and investigation
factors suggest a longer limitation period. As a part of its
study of statutes of limitation for felonies, the Law Revision
Commission has made an effort to ascertain whether the
interrelation of these factors can be determined with
sufficient precision that the best statutory treatment for
specific crimes or categories of crime can be identified.

The major finding of the Commission is that, with the
exception of the seriousness and repose factors, it is difficult
to relate specific factors to specific crimes.”® The risk of
staleness, the likelihood of concealment, and the difficulty
of investigation are all dependent upon the specifics of the
particular case. A generalization can be made that some
types of crime frequently involve certain of these factors.
However, the frequency is not sufficiently great that it can
be said with any degree of accuracy that certain factors are
almost always relevant.

For example, many prosecutors, defense attorneys, and
judges agree, based on their experience, that the crimes of
rape and robbery are frequently proven or defended

" For analyses of the concealment and investigation factors, see Uelmen, supra note 3,
at 52-56.

' This finding is based on empirical data developed by Uelmen, supra note 3.



312 FELONY STATUTE OF LIMITATION

against with evidence that becomes less reliable and less
available with the passage of time. This is primarily because
eyewitness identification and alibi witnesses may be crucial
to the case. However, in the experience of many other
prosecutors, defense attorneys, and judges, staleness is not
as important a factor in these crimes as in others such as sale
of narcotics and conspiracy.

Likewise, although the experience of some criminal law
experts is that embezzlement of public funds and corporate
securities fraud frequently involve problems of
concealment and investigation, the experience of others is
that falsification of public records and fraudulent claims
against government are more likely to involve problems of
this type.

Thus it is not possible to conclude with any assurance that
specific crimes or categories of crimes should be
systematically subject to a longer or shorter statute of
limitations. The staleness, concealment, and investigation
factors that bear on the statute of limitations depend on the
facts of a case more than on the type of crime. “Except for
the factors of seriousness and repose, most of the rationales
for the duration of a statute of limitations do not lend
themselves to categorization by crime.”"®

The seriousness and repose factors, on the other hand, do
enable categorization by crime. Most jurisdictions,
including California at the time of the original enactment
of its felony limitations statute, base the statute of
limitations on the seriousness of the crime. The major
difficulty with such a scheme is that it ignores the staleness,
concealment, and investigation factors. Efforts to
accommodate these factors have resulted in the complexity
and inconsistency of existing California law.

The Law Revision Commission has examined the scheme
offered by the Model Penal Code, which has been adopted
in New York.® The Model Penal Code seeks to devise a
felony limitation scheme based upon seriousness of the
crime, subject to adjustment for crimes that are ordinarily
concealed, that may require extensive investigation, or for
which the evidence may become stale.®

¥ Uelmen, supra note 3, at 59.
% N.Y. Crim. Proc. Law § 30.10 (McKinney 1981).
% Model Penal Code § 1.06.
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FELONY STATUTE OF LIMITATION 313

The Commission has determined that such a scheme,
which deals with the issues in a sophisticated manner, is not
suited to California for several reasons; however, it does
offer some useful concepts that can be adapted for
California and thus help rationalize the California system.
For example, California has never systematically
categorized its felonies by degree of seriousness as does the
Model Penal Code. However, the punishment for a crime
is some indication of its seriousness, and can serve as a basis
for categorization. The Model Penal Code also provides a
longer statute of limitation for crimes that are ordinarily
concealed or may require extensive investigation. Although
the Commission has found that these factors depend more
on the facts of a given case than on the category of crime,
the Legislature has already identified a number of crimes
of this type for which the limitation period commences to
run on discovery of the crime, and this offers a basis for a
systematic treatment in California.

RECOMMENDATIONS

The Law Revision Commission has concluded that, all
factors considered, a felony limitations statute should
generally be based on the seriousness of the crime. The
effort to accommodate the other relevant factors with any
precision or consistency leads (except in one situation) to
undue complexity and undesirable litigation.

Seriousness is easily determined under this proposal. The
classification of a crime as a felony rather than a
misdemeanor is a determination that it is a serious crime;
imposition of a long term of imprisonment is a
determination that it is one of the more serious felonies; and
imposition of the death penalty or life in prison is a
determination that society views the crime as the most
serious.

A limitation period based on seriousness will achieve a
proper result in most cases. The statute of limitations is
simply a societal declaration that it will no longer pursue a
criminal after a certain period of time. The period selected
may be somewhat arbitrary but still achieve society’s
purpose of imposing an outside limit that recognizes the
staleness problem, that requires that crime must come to

20



314 FELONY STATUTE OF LIMITATION

light and be investigated within a reasonable time, and that
represents the point after which society declares it no
longer has an interest in prosecution and seeks repose. In
a case where the staleness factor is important before the
statute of limitations has run, the defendant’s constitutional
rights to due process and a speedy trial remain.

In addition to being a rough satisfaction of the relevant
substantive factors, a statute of limitation for felonies based
on seriousness of the crime also serves procedural needs. Its
simplicity encourages public understanding, meets public
expectations by providing predictability, and promotes
uniformity of treatment for perpetrators and victims of all
serious crimes.

Duration of Limitation Period

The Commission’s basic recommendation—that the
statutory limitation period should correspond to the
seriousness of the crime—would be best effectuated by a
one-year period for misdemeanors, a three-year period for
most felonies, a six-year period for more serious felonies
(those punishable by eight or more years imprisonment),
and no limitation for capital crimes or crimes punishable by
life imprisonment. The Commission believes these periods
are sufficiently long to recognize that some felonies are
concealed, some require lengthy investigation, and all are
serious, and yet are sufficiently short to recognize that some
evidence becomes stale and that at some point repose is a
virtue.

The effect of this scheme on the existing California
statutory limitation periods is tabulated in Appendix 2. In
summary, misdemeanor and most felony limitations would
be unchanged. There would be a reclassification of about a
dozen crimes within the no-limitation and six-year
limitation categories for purposes of consistency with the
penalties for the crimes. Likewise, there would be some
change in the felonies for which the statute of limitations is
tolled until discovery (see discussion below).

Tolling the Statute

Integral to the Commission’s recommendation of
uniform limitation periods based on the seriousness of the

21



FELONY STATUTE OF LIMITATION 315

crime is the requirement that the statute not be tolled
except for special categories of crime.? Absence from the
jurisdiction would not affect the running of the statute.®
This is a litigation issue that the scheme recommended by
the Commission seeks to avoid. If a person accused of crime
is absent from the jurisdiction, the statute of limitations can
be satisfied by issuing a warrant for arrest of the person.

Existing law tolls the statute of limitations until discovery
of certain crimes, principally crimes that are ordinarily
concealed such as embezzlement and forgery.® Tolling is
an appropriate means of dealing with crimes of this type, of
which a material element is fraud or breach of a fiduciary
obligation or the basis of which is misconduct in office bzg
a public officer, and this rule should be preserved.
However, tolling should not be permitted to run on such a
crime indefinitely, with the result that a person may be
prosecuted for a crime of concealment committed in the
distant past. At some point repose is desirable. The
Commission recommends that a crime to which tolling
applies should not be subject to prosecution more than nine
years after it is committed. This appears to be a reasonable
balance of interests in this situation.

Commencement of Prosecution

The statutes of limitation require that prosecution must
be commenced within the statutory period. What acts
amount to commencement of prosecution sufficient to
satisfy the statute?

Until 1982, prosecution was commenced for the purpose
of the statutes of limitation when an indictment was found,
an information filed, or a case certified to the superior

8 An exception to this rule is that the statute would be tolled during the time another
prosecution is pending in this state for the same conduct. This exception would
continue the effect of existing Penal Code Section 802.5. It ensures that if a pending
proceeding is dismissed for a technical defect, the running of the statute of limitations
will not bar reprosecution.

B Under existing law absence of the defendant tolls the statute. Penal Code § 802. The
statute for certain crimes does not commence to run until discovery. Penal Code
§ 800(c).

¥ See text accompanying notes 27-30, infra.

® Penal Code § 800(c).

% This is the approach also of the Model Penal Code. Section 1.06. This would preserve
existing law for those crimes for which the statute of limitations is currently tolled,
with the exception of voluntary and involuntary manslaughter which do not fall
within this category.
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316 FELONY STATUTE OF LIMITATION

court.” Legislation enacted in 1981 removes filing of an

information and certification to the superior court as means
of satisfying the statute of limitations and provides that
issuance of an arrest warrant satisfies the statute. This
change in the law is effective, however, only until a final
appellate decision or an amendment to the California
Constitution provides that a person charged by indictment
with a felony is not entitled to a preliminary hearing.®

The acts that amount to commencement of prosecution
sufficient to satisfy the statute of limitations should be
permanently stated in the statute. The statute should be
satisfied when the accused is informed of the decision to
prosecute and the general nature of the charge with
sufficient promptness to allow the accused to prepare a
defense before evidence of his or her innocence becomes
weakened with age. Actions that satisfy this general
standard should amount to commencement of prosecution
for the purpose of the statute of limitations.

The finding of an indictment, the filing of an information,
and the certification of a case to the superior court are all
acts that commence prosecution and should all be restored
to the law. Each of these events marks a formal decision by
the prosecution as to the general nature of the charge and
the identity of the accused, and will ordinarily come to the
attention of the accused. They may occur regardless
whether an arrest warrant is issued; in fact, an arrest
warrant may never be issued in many such cases.”

Issuance of an arrest warrant should remain an alternate
means of commencing prosecution, provided the warrant
specifies the name of the defendant or identifies and
describes the defendant with sufficient particularity.
Otherwise there is the possibility that a “Doe” warrant
would satisfy the statute without ever reasonably informing
a person that he or she is being prosecuted. In cases where
issuance of a warrant satisfies the statute but the warrant is

¥ See Uelmen, supra note 3, at 43-44.

% Penal Code § 800; 1981 Cal. Stats. ch. 1017, § 4. This legislation was a reaction to the
case of Hawkins v. Superior Court, 22 Cal.3d 584, 586 P.2d 916, 150 Cal. Rptr. 435
(1978), holding that an indicted defendant has the right to demand a postindictment
preliminary hearing before entering a plea. See Review of Selected 1981 California
Legislation, 13 Pac. L.J. 660-62 (1982).

#® Cf Ops. Cal. Atty. Gen. (No. 83-1208) (Aug. 3, 1983).
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not promptly executed, the defendant may be protected
from stale evidence by the constitutional due process and
speedy trial rights.®

Retroactivity of Changes

For the purpose of convenience of administration and
avoidance of litigation, the changes recommended by the
Commission should be made applicable to crimes
committed before or after the operative date of the
changes, to the extent practical and constitutionally
permissible. Thus, in the case of a crime committed before
the operative date, if the new law would have the effect of
shortening the applicable statute of limitations, the new law
would apply unless prosecution had already been
commenced under a longer statute of limitations provided
by old law. If the new law would have the effect of
lengthening the applicable statute of limitations, the new
law would likewise apply unless prosecution had already
been barred under a shorter statute of limitations provided
by old law; otherwise the new law would have an
impermissible ex post facto effect®

RECOMMENDED LEGISLATION

The Commission’s recommendations would be
effectuated by enactment of the following measure:

An act to repeal Chapter 2 (commencing with Section
799) of Title 3 of Part 2 of, and to add Chapter 2
(commencing with Section 799) to Title 3 of Part 2 of, the
Penal Code, relating to crimes.

The people of the State of California do enact as follows:

Penal Code §§ 799-803 (repealed)
SECTION 1. Chapter 2 (commencing with Section 799)
of Title 3 of Part 2 of the Penal Code is repealed.

® See, e.g., Jones v. Superior Court, 3 Cal.3d 734, 478 P.2d 10, 91 Cal. Rptr. 578 (1970).
3 See discussion in Uelmen, supra note 3, at 71-72,

24



318 FELONY STATUTE OF LIMITATION

Comment. Former Sections 799 to 803 are replaced by new
Sections 799 to 806, governing the time of commencing criminal
actions.

Note. For the text of the former sections, and Comments
indicating their disposition, see Appendix 3.

Penal Code §§ 799-806 (added)

SEC. 2. Chapter 2 (commencing with Section 799) is
added to Title 3 of Part 2 of the Penal Code, to read:

CHAPTER 2. TIME OF COMMENCING CRIMINAL
ACTIONS

§ 799. Crimes not subject to limitation period

799. Prosecution for an offense punishable by death or
by imprisonment in the state prison for life or for life
without possibility of parole may be commenced at any
time.

Comment. Section 799 replaces former Section 799 with the
rule that there is no limitation period for capital crimes or for
crimes punishable by life imprisonment (with or without the
possibility of parole). This rule preserves former law as to murder
(Section 187) and kidnapping for ransom (Section 209). See
former Section 799.

Section 799 extends the limitation period for treason (Section
37), procuring execution by perjury (Section 128), train
wrecking (Sections 218, 219), assault with a deadly weapon by a
life term prisoner (Section 4500), bombing resulting in death or
bodily injury (Section 12310), and making defective war
materials that cause death (Military and Veterans Code Section
1672). These crimes are punishable by death or life
imprisonment and therefore are subject to no limitation period
under Section 799. Under former law they were subject to a
three-year limitation period. See former Section 800(a).

Section 799 reduces the limitation period for embezzlement of
public moneys (Section 424) and falsification of public records
(Government Code Section 6200). These crimes are not
punishable by death or life imprisonment and therefore are not
subject to Section 799; they are subject to a three-year limitation
period under Section 801 (three-year limitation period for
felonies), which is tolled until discovery of the crime. Section 803
(tolling of limitation period). Under former law they were
subject to no limitation period. Former Section 799.
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A crime punishable by death or by life imprisonment (with or
without parole) is a crime for which the maximum penalty that
may be imposed is death or life imprisonment (with or without
parole), disregarding enhancement of the penalty in the case of
an habitual offender. See Section 805 (classification of offenses).

§ 800. Felonies subject to six-year limitation period

800. Except as provided in Section 799, prosecution for
an offense punishable by imprisonment in the state prison
for eight years or more must be commenced within six
years after commission of the offense.

Comment. Section 800 supersedes subdivision (b) of former
Section 800. Section 800 applies to the same crimes as the former
provision, with the exception of a violation of Section 286(f) or
288a (f), which is governed by Section 801 (felonies subject to
three-year limitation period), and acceptance of a bribe by a
public official or a public employee, which is governed by
Sections 801 (felonies subject to three-year limitation period)
and 803 (tolling of limitation period).

Section 800 also applies to the following crimes, formerly
subject to a three-year limitation period: arson causing bodily
injury (Section 451), explosion of destructive device with intent
to murder or causing bodily injury (Sections 12308-12309),
attempting a crime punishable by life imprisonment (Section
664), assault with a firearm upon a peace officer or fireman
engaged in performance of duties (Section 245(c)), and
voluntary manslaughter and vehicular manslaughter involving
drunk driving and gross negligence (Section 193).

A crime punishable by imprisonment in the state prison within
the meaning of Section 801 is a crime for which such
imprisonment is the maximum penalty that may be imposed,
disregarding enhancement of the penalty in the case of an
habitual offender. See Section 805 (classification of offenses). For
determination of the time prosecution is commenced within the
meaning of this section, see Section 804.

§ 801. Felonies subject to three-year limitation period

801. Except as provided in Sections 799 and 800,
prosecution for an offense punishable by imprisonment in.
the state prison must be commenced within three years
after commission of the offense.

Comment. Section 801 continues the substance of former
Section 800 (a), which provided a limitation period of three years
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applicable to all felonies not otherwise dealt with expressly.
Section 801 does not apply to capital crimes or crimes punishable
by life imprisonment, for which there is no limitation period
(Section 799), or to felonies punishable by eight years or more
imprisonment, for which there is a six-year limitation period
(Section 800). In addition, the three-year limitation period of
Section 801 is tolled until discovery of crimes involving fraud or
public officials (Section 803).

A crime punishable by imprisonment in the state prison within
the meaning of Section 801 is a crime for which such
imprisonment is the maximum penalty that may be imposed,
disregarding enhancement of the penalty in the case of an
habitual offender. See Section 805 (classification of offenses). For
determination of the time prosecution is commenced within the
meaning of this section, see Section 804.

§ 802. Misdemeanors and infractions subject to one-year
limitation period

802. Prosecution for an offense not punishable by death
or imprisonment in the state prison must be commenced
within one year after commission of the offense.

Comment. Section 802 continues the substance of former
Section 801. Section 802 is applicable to misdemeanors and
infractions. See Section 19d (infractions). An offense for which a
misdemeanor complaint may be filed or that may be tried as a
misdemeanor pursuant to Section 17 (b) (4)-(5) is nonetheless an
offense punishable by imprisonment in the state prison within
the meaning of this section and therefore Section 801 (three-year
limitation period for felonies) is the applicable statute of
limitation. See Section 805 (classification of offenses). For
determination of the time prosecution is commenced within the
meaning of this section, see Section 804.

§ 803. Tolling of limitation period

803. (a) Except as provided in this section, a limitation
of time prescribed in this chapter is not tolled or extended
for any reason, including but not limited to discovery of the
commission of the offense or absence of the defendant from
this state.

(b) No time during which prosecution of the same
person for the same conduct is pending in a court of this
state is a part of a limitation of time prescribed in this
chapter.
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(c) A limitation of time prescribed in this chapter is
tolled until discovery of an offense described in this
subdivision, or until six years after commission of such an
offense, whichever occurs first. This subdivision applies to
an offense punishable by imprisonment in the state prison
a material element of which is fraud or breach of a fiduciary
obligation or the basis of which is misconduct in office by
a public officer, employee, or appointee, including but not
limited to the following offenses:

(1) Grand theft of any type, forgery, embezzlement of
public money, falsification of public records, or acceptance
of a bribe by a public official or a public employee.

(2) A violation of Section 72, 118, 118a, 132, or 134.

(3) A violation of Section 25540 or 25541 of the
Corporations Code.

(4) A violation of Section 1090 or 27443 of the
Government Code.

(5) Felony welfare fraud or Medi-Cal fraud in violation
of Section 11483 or 14107 of the Welfare and Institutions
Code.

Comment. Subdivision (a) of Section 803 supersedes former
Section 802. If the defendant is absent from the state, the statute
of limitations may be satisfied by issuing an arrest warrant. See
Section 804 (commencement of prosecution).

Subdivision (b) continues the substance of former Section
802.5. The limitation of former Section 802.5 that permitted
recommencing the same “criminal action” is replaced by a
broader standard of prosecution for the “same conduct,” drawn
from Model Penal Code § 1.06(6) (b). The former law that
provided tolling only for a subsequent prosecution for the same
offense was too narrow, since the dismissal may have been based
upon a substantial variation between the previous allegations and
the proof. The test of the “same conduct,” involving as it does
some flexibility of definition, states a principle that should meet
the reasonable needs of prosecution, while affording the
defendant fair protection against an enlargement of the charges
after running of the statute. It should be noted that subdivision
(b) provides tolling only for a prosecution pending in state, not
federal, court.

Subdivision (c) continues the substance of former Section
800(c), with the exception of voluntary and involuntary
manslaughter (Section 192), which are governed by Section 800
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(felonies subject to six-year limitation period), and with the
addition of a six-year limit on tolling. Subdivision (c) also includes
embezzlement of public money (Section 424) and falsification of
public records (Gov’'t Code §§ 6200-6201) (formerly subject to
no limitation period), and acceptance of a bribe by a public
official or public employee (Sections 68, 85, 93, 165; Elec. Code
§ 29160) (formerly subject to a six-year limitation period). See
former Sections 799 and 800(b). Although subdivision (c)
generally governs crimes involving fraud or breach of fiduciary
duty, all types of grand theft are included within subdivision (c)
in order to avoid the need to characterize the material elements
of the particular crime in every case.

§ 804. Commencement of prosecution

804. For the purpose of this chapter, prosecution for an
offense is commenced when any of the following occurs:

(a) An indictment or information is filed.

(b) A complaint is filed with an inferior court charging
a public offense of which the inferior court has original trial
jurisdiction.

(c) A case is certified to the superior court.

(d) An arrest warrant is issued, provided the warrant
names or describes the defendant with the same degree of
particularity required for an indictment, information, or
complaint.

Comment. Subdivision (a) of Section 804 continues the
substance of portions of former Sections 800, 801, and 802.5, and
of former Section 803.

Subdivision (b) is drawn from former Section 802 (tolling
while defendant out of state) and from Section 691 (4)
(“accusatory pleading” defined).

Subdivision (c) continues the substance of portions of former
Section 800 (contingent version).

Subdivision (d) continues the substance of portions of former
Sections 800 and 802.5, but adds the limitation that the warrant
specify the name of the defendant or describe the defendant
with particularity. Issuance of a “Doe” warrant does not
reasonably inform a person that he or she is being prosecuted and
therefore does not satisfy the statute of limitations. If the name
specified in the warrant is not the precise name of the defendant,
it is sufficient that the name identifies the defendant with
reasonable certainty. See, e.g., People v. McCrae, 218 Cal. App.2d
725, 32 Cal. Rptr. 500 (1963); People v. Erving, 189 Cal. App.2d
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283, 11 Cal. Rptr. 203 (1961); cf Sections 959 (4), 960 (sufficiency
of accusatory pleading). Nothing in subdivision (d) limits the
constitutional due process and speedy trial requirements that the
warrant be executed without unreasonable delay. See, e.g., Jones
v. Superior Court, 3 Cal.3d 734, 478 P.2d 10, 91 Cal. Rptr. 578
(1970). It should be noted that “arrest warrant” includes a bench
warrant within the meaning of this section. 66 Ops. Cal. Atty.
Gen. 256 (1983).

§ 805. Classification of offenses

805. For the purpose of determining the applicable
limitation of time pursuant to this chapter:

(a) An offense is deemed punishable by the maximum
punishment prescribed by statute for the offense,
regardless of the punishment actually sought or imposed.
Any enhancement of punishment prescribed by statute
shall be disregarded in determining the maximum
punishment prescribed by statute for an offense.

(b) The limitation of time applicable to an offense that
is necessarily included within a greater offense is the
limitation of time applicable to the lesser included offense,
regardless of the limitation of time applicable to the greater
offense.

Comment. Section 805 clarifies the rules applicable in
classifying offenses for the purpose of determining the relevant
statute of limitation under this chapter.

Under subdivision (a), an offense is classified consistent with
its maximum punishment. This continues the substance of
former Section 801(b) (an offense for which a misdemeanor
complaint may be filed or that may be tried as a misdemeanor
pursuant to Section 17 (b) (4)-(5) is subject to the felony statute
of limitation). The punishment for an offense is determined
without regard to enhancements over the base term for the
purpose of determining the relevant statute of limitation. See,
eg., §§ 666-668 (enhancement of punishment for habitual
criminals). For the definitions of “base term” and
“enhancement,” see Rules of Court 405.

Subdivision (b) codifies the existing rule that the statute of
limitation for a lesser included offense is the statute applicable to
the lesser offense and not the statute applicable to the greater
offense. See, e.g., People v. Picetti, 124 Cal. 361, 57 P. 156 (1899);
People v. Miller, 12 Cal. 291 (1859).
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§ 806. Transitional provision

806. (a) Asused in this section, “operative date” means
January 1, 1985.

(b) Except as provided in subdivision (c), this chapter
applies to an offense that was committed before, on, or after
the operative date.

(c) This chapter does not apply, and the law applicable
before the operative date does apply, to an offense that was
committed before the operative date, if: '

(1) Prosecution for the offense would be barred on the
operative date by the limitation of time applicable before
the operative date.

(2) Prosecution for the offense was commenced before
the operative date.

Comment. Section 806 is intended to make this chapter
applicable both prospectively and retroactively to the extent
permissible and practical. Subdivision (c) (1) limits retroactive
application that would have the effect of lengthening the statute
of limitation to reflect the constitutional ex post facto prohibition
where the statute of limitation has already run on the operative
date. Subdivision (c) (2) precludes retroactive application that
would have the effect of shortening the statute of limitation
where prosecution under an operative statute has already begun
on the operative date.
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APPENDIX 1

CURRENT CALIFORNIA STATUTES OF
LIMITATIONS

California felonies presently fall into one of four
categories with respect to the statute of limitations. The
date each offense was added to a particular category is
indicated in parentheses.

A. No Limitation - Penal Code §799

B.

Penal Code §187 - Murder (1872)

Penal Code §424 - Embezzlement of Public Moneys (1891)
Gov’t. Code §6200 et seq. - Falsification of Public Records (1891)
Penal Code §209 - Kidnapping (1970)

Six Years After Commission of Crime - Penal Code §800(b)
Penal Code §§68, 85, 93, 165;

Elec. Code §29160 - Acceptance of bribe by public Official
(1941)
Penal Code §261 - Rape (1981)

Penal Code §264.1
Penal Code §286(c)

Rape Acting in Concert (1981)
Sodomy by force or with Person under

14 (1981)
Penal Code §286(d) - Sodomy Acting in Concert (1981)
Penal Code §286(f) - Sodomy with Uncouscious Victim (1981)

Penal Code §288
Penal Code §288a(c)

Lewd Acts with Person under 14 (1981)

Oral Copulation by force or with Person
Under 14 (1981)

Oral Copulation Acting in Concert (1981)

Penal Code §288a(d)

Penal Code §288a(f) - Oral Copulation with Unconscious
Victim (1981)
Penal Code §289 - Rape by foreign object (1981)
C. Three Years After Discovery of Crime - Penal Code §800(c)
Penal Code §487 - Grand Theft (1969)
Penal Code §470 - Forgery (1970)

Penal Code §192(1) - Voluntary Manslaughter (1971)

Penal Code §192(2) Involuntary Manslaughter (1971)

Penal Code §72 Fraudulent Claim Against Government
(1972)

Perjury (1972)

Penal Code §118

Penal Code §118a - False Affidavit (1972)
Gov’t. Code §1090 - Conflict of Interest by Public Official
(1972)

(325)
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Gov't. Code §27443 - Conflict of Interest by Public
Administrator (1972)

Penal Code §132 - Offering False Evidence (1975)

Penal Code §134 - Preparing False Evidence (1975)

Corp. Code §25540 - All violations of Corporate Securities
Law (1978)

Fraud in offer, purchase or sale of
Securities (1978)
Welfare Fraud (1981)

Corp. Code §25541

Welf. & Inst. Code
§11483
Welf. & Inst. Code
§14107

D. Three Years After Commission of Crime - Penal Code §800(a)
All felonies not specified
above.

California misdemeanors are all subject to a statute of
limitations of one year after commission. P.C. § 801(a). If
an offense may be punished as either a felony or a
misdemeanor, the felony statute of limitations applies. P.C.

§ 801 (b).

Medi-Cal Fraud (1982)
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APPENDIX 2
CHANGES MADE BY RECOMMENDATION

Under the recommendation, the existing limitation periods
would be unchanged* for all felonies and misdemeanors except
as indicated below:

Proposed Current
Offense Limitation  Limitation

TrEASOM ...c.ceueeeccniserieencrniereaeireenenas None 3 years
Procuring Execution by Perjury................ None 3 years
Train Wrecking Resulting in Death ........ None 3 years
Assault with Deadly Weapon by Life-

Term Prisoner .......cveceiccncrnenccence None 3 years
Bombing Resulting in Death or Bodily In-

JUTY i None 3 years
Making Defective War Materials that

Cause Death..........vinirvciinninnnas None 3 years
Arson Causing Bodily Injury ..o 6 years 3 years
Explosion of Destructive Device with

Intent to Murder or Causing Bodily

Injury . . 6 years 3 years
Attempting Crime Punishable by Life Im-

PTiSONMENt ...coocutrmrrceenreenrereneennenes 6 years 3 years
Assault with Firearm on Peace Officer or

Fireman in Performance of Duties .. 6 years 3 years
Voluntary Manslaughter ..........ccccccccovrvvunnnn 6 years 3 years

after discovery
Vehicular Manslaughter Involving Drunk

Driving and Gross Negligence .......... 6 years 3 years
Involuntary Manslaughter .............c.......... 3 years 3 years
after discovery
Embezzlement of Public Money .............. 3 years None
after discovery*
Falsification of Public Records .................. 3 years None
after discovery*
Acceptance of Bribe by Public Official .. 3 years 6 years
after discovery*
Sodomy with Unconscious Victim ............ 3 years 6 years
Oral Copulation with Unconscious
A% 1121 1+ R 3 years 6 years

* Crimes for which the limitation period is 3 years after discovery would be
subject to a 9 year maximum.

(327)
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APPENDIX 3

EXISTING LAW AND ITS DISPOSITION
Penal Code §§ 799-803 (repealed)

CHAPTER 2. TIME OF COMMENCING CRIMINAL ACTIONS

§ 799 (repealed). Crimes not subject to limitation period

799. There is no limitation of time within which a prosecution for murder, the
embezzlement of public moneys, a violation of Section 209, or the falsification of public
records must be commenced. Prosecution for murder may be commenced at any time
after the death of the person killed. Prosecution for the embezzlement of public money,
a violation of Section 209, or the falsification of public records may be commenced at any
time after the discovery of the crime.

Comment. Former Section 799 is replaced by new Section 799. New Section 799
continues the rule that there is no limitation period for first degree murder or kidnapping
for ransom and extends the rule to other capital crimes and crimes punishable by life
imprisonment. New Section 799 does not continue the rule that there is no limitation
period for embezzlement of public moneys or falsification of public records. These
felonies are subject to a three-year limitation period that is tolled until discovery of the
crime. New Sections 801 (felonies subject to three-year limitation period) and 803 (tolling
of limitation period).

§ 800 (repealed). Limitation period for felonies

800. (a) An indictment for any felony, except murder, the embezzlement of public
money, or a violation of Section 209 of the Penal Code, and except as provided in
subdivisions (b) and (c), shall be found, or an arrest warrant issued by the municipal or.
where appropriate, the justice court within three years after its commission.

{b) Anindictment for a violation of Section 261, 264.1, 288, or 289 of, or subdivision (c).
(d), or (f) of Section 286, or subdivision (c), (d), or (f) of Section 288a, or for the
acceptance of a bribe by a public official or a public employee, a felony, shall be found.
or an arrest warrant issued by the municipal or, where appropriate, the justice court
within six years after its commission.

(¢) An indictment for grand theft, felony welfare fraud in violation of Section 11483
of the Welfare and Institutions Code, felony Medi-Cal fraud in violation of Section 14107
of the Welfare and Institutions Code, forgery, voluntary manslaughter, or involuntary
manslaughter, a violation of Section 72, 118, 118a, 132 or 134, of the Penal Code, Section
25540 or 25541 of the Corporations Code, or Section 1090 or 27443 of the Government
Code, shall be found, or an arrest warrant issued by the municipal or, where appropriate.
the justice court within three years after its discovery.

Comment. The substance of subdivision (a) of former Section 800 is continued in
Section 801 (felonies subject to three-year limitation period).

Subdivision (b) is superseded by new Section 800 (felonies subject to six-year limitation
period). New Section 800 continues the six-year limitation period for all crimes except
sodomy or oral copulation with an unconscious victim, which are subject to a three-yeas
period (Section 801), and acceptance of a bribe by a public official or public employee,
which is governed by new Sections 801 (felonies subject to three-year limitation period)
and 803 (tolling of limitation period).

The substance of subdivision (c) is continued in new Sections 801 (three-year limitation
period for felonies) and 803 (tolling of limitation period), with the exception of voluntary
and involuntary manslaughter, which are governed by new Sections 800 (felonies subject
to six-year limitation period) and 801 (felonies subject to three-year limitation period).

(329)
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§ 801 (repealed). Limitation period for misdemeanors

801. (a) Except as provided in subdivision (b), an indictment for any misdemeanor
shall be found or an information or complaint filed within one year after its commission.

(b) For an offense for which a misdemeanor complaint may be filed or that may be
tried as a misdemeanor, pursuant to paragraphs (4) and (5) of subdivision (b) of Section
17, respectively, a complaint shall be filed within the time specified in Section 800 for such
offense.

Comment. The substance of subdivision (a) of former Section 801 is continued in new
Sections 802 (one-year limitation period for misdemeanors) and 804 (commencement of
prosecution). The substance of subdivision (b) is continued in new Section 805
(classification of offenses).

§ 802 (repealed). Absence of defendant from state

802. If, when or after the offense is committed, the defendant is out of the State, an
indictment may be found, a complaint or an information filed or a case certified to the
superior court, in any case originally triable in the superior court, or a complaint may be
filed, in any case originally triable in any other court, within the term limited by law; and
no time during which the defendant is not within this State, is a part of any limitation
of the time for commencing a criminal action.

Comment. The language in former Section 802 permitting charges to be brought
although the defendant was outside the state at the time of the offense is not continued.
It is made unnecessary by Section 27 (persons punishable). The tolling provision of
former Section 802 is not continued. See new Section 803 (tolling of limitation period).
The statute of limitations may be satisfied as to a defendant outside the state by issuance
of an arrest warrant. New Section 804 (commencement of prosecution).

§ 802.5 (repealed). Tolling of limitation period

802.5. The time limitations provided in this chapter for the commencement of a
criminal action shall be tolled upon the issuance of an arrest warrant or the finding of an
indictment, and no time during which a criminal action is pending is a part of any
limitation of the time for recommencing that criminal action in the event of a prior
dismissal of that action, subject to the provisions of Section 1387.

Comment. The substance of former Section 802.5 is continued in new Sections 803 (b)
(tolling of limitation period) and 804 (commencement of prosecution).

§ 803 (repealed). When an indictment is found

803. An indictment is found, within the meaning of this chapter, when it is presented
by the grand jury in open court, and there received and filed.

Comment. The substance of former Section 803 is continued in new Section 804
(commencement of prosecution).

(331-400 Blank)
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SENATE BILL No. 951

Introduced by Senator Torres

February 6, 2014

An act to add Section 801.7 to the Penal Code, relating to crimes.

LEGISLATIVE COUNSEL’S DIGEST

SB 951, asintroduced, Torres. Statute of limitations: conspiracy.

Existing law requires that prosecutions for specified offenses begin
within aprescribed period of time based on the term of the sentence for
the crime. Under existing law, conspiracy to commit a crime is
punishable as a felony, as prescribed, but in most cases in the same
manner asis provided for punishment of the underlying felony.

This bill would require a prosecution for conspiracy to commit a
crime to be commenced within the time required for the commencement
of prosecution for the underlying crime.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows:
SECTION 1. Section 801.7 isadded to the Penal Code, to read:
801.7. Prosecution for conspiracy to commit acrime pursuant

1
2
3 to Section 182 shall be commenced within the time required for
4 the commencement of prosecution for the underlying crime.
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AMENDED IN SENATE MARCH 28, 2014
AMENDED IN SENATE MARCH 25, 2014

SENATE BILL No. 951

Introduced by Senator Torres
(Principal coauthor: Assembly Member Rodriguez)

February 6, 2014

An act to add Section 801.7 to the Penal Code, relating to crimes.

LEGISLATIVE COUNSEL’S DIGEST

SB 951, as amended, Torres. Statute of limitations: conspiracy.

Existing law requires that prosecutions for specified offenses begin
within aprescribed period of time based on the term of the sentence for
the crime. Under existing law, conspiracy to commit a crime is
punishable as a felony, as prescribed, but in most cases in the same
manner asis provided for punishment of the underlying felony.

This bill would require a prosecution for conspiracy to commit a
erime felony to be commenced within the time required for the
commencement of prosecution for the underlying crime. The bill would
also specify the intent of the Legislature that the measure abrogate a
prior judicial holding that prosecution for the crime of conspiracy to
commit afelony must commence within 3 years.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the Sate of California do enact as follows:
1 SECTION 1. Itistheintent of the Legidature in enacting this

2 act to abrogate People v. Milstein (2012) 211 Cal.App.4th 1158
3 to the extent that it holds that prosecution for the crime of

97
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conspiracy to commit afelony must commencewithinthreeyears.
Thismeasureisnot intended to undermine the proposition that the
period of limitation for conspiracy commencesto run with the last
overt act committed in furtherance of the conspiracy.

SEC. 2. Section 801.7 is added to the Penal Code, to read:

801.7. Prosecution for conspiracy to commit a—¢rine felony
pursuant to Section 182 shall be commenced within the time
required for the commencement of prosecution for the underlying
crime.
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BILL ANALYSIS

SENATE COMMITTEE ON PUBLIC SAFETY

Senator Loni Hancock, Chair S
2013-2014 Regular Session B
9
5
1

SB 951 (Torres)

As Amended: March 28, 2014
Hearing date: April 22, 2014
Penal Code

MK:sl

STATUTE OF LIMITATIONS: CONSPIRACY

HISTORY
Source: Author
Prior Legislation: None

Support: California Police Chiefs Association; California
District Attorneys Association

Opposition:California Attorneys for Criminal Justice; Taxpayers
for Improving Public Safety

KEY ISSUE

SHOULD PROSECUTION FOR CONSPIRACY BE COMMENCED WITHIN THE TIME
REQUIRED FOR THE COMMENCEMENT OF PROSECUTION FOR THE UNDERLYING
CRIME?

PURPOSE

The purpose of this bill is to provide that prosecution for
conspiracy shall be commenced within the time required for the
commencement of prosecution for the underlying crime.

(More)

SB 951 (Torres)
Page 2

Existing_law provides that prosecution for an offense punishable
by death or life without the possibility of parole, or for
embezzling public money, may be commenced at any time.

(Penal Code § 799.)

Existing law provides that offering of any valuable thing to any
member of the governing board of any school district, with the
intent to influence his action in regard to the granting of any
teacher's certificate, the appointment of any teacher,
superintendent, or other officer or employee, the adoption of
any textbook, or the making of any contract to which the board
of which he is a member is a party, or the acceptance by any
member of the governing board of any valuable thing, with
corrupt intent, is a misdemeanor. (Education Code § 35230.)

Existing_law provides that the offering of any valuable thing to
any member of the governing board of any community college
district, with the intent to influence his or her action in
regard to the granting of any instructor's certificate, the
appointment of any instructor, superintendent, or other officer
or employee, the adoption of any textbook, or the making of any
contract to which the board of which he or she is a member is a
party, or the acceptance by any member of the governing board of
any valuable thing, with corrupt intent, is a misdemeanor.
(Education Code
§ 72530.)

Existing_law provides that prosecution for an offense punishable
by eight years in prison shall be commenced within six years
after the commission of the offense. (Penal Code § 800.)

http://www.leginfo.ca.gov/pub/13-14/bill/sen/sb_0951-1000/sb_951_cfa_20140421_113259_sen_comm.html 1/6
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Existing_law provides that prosecution for an offense punishable
by imprisonment in the state prison shall be commenced within
three years after the commission of the offense. (Penal Code §
801.)

Existing law provides that notwithstanding Penal Code section

(More)

SB 951 (Torres)
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801, prosecution for any offense described in Penal Code section
803(c) shall be commenced within four years or after the
discovery of the offense, or within four years after the
completion of the offense whichever is later. (Penal Code §
801.5.)

Existing law provides that prosecution for an offense not
punishable by death or imprisonment in state prison, or a Penal
Code section 1170(h) felony shall be commenced within one year
after the commission of the offense. (Penal Code § 802.)

Existing law provides that for specified offenses the statute of
limitations does not commence to run until the discovery of the
offense. These offenses include: grand theft; forgery; perjury;

filing false reports; money laundering; conflict of interest;
fraud against an elder; insurance fraud; medical fraud; and
acceptance of a bribe by a public official or a public employee.

(Penal Code § 803.)

Existing law provides that it is a conspiracy if two or more
persons conspire to:

Commit any crime;

Falsely and maliciously to indict another for any crime,
or to procure another to be charged or arrested for any
crime;

Falsely to move or maintain any suit, action or
proceeding;

Cheat and defraud any person of any property by any
means which are in themselves criminal, or to obtain money
or property by false pretenses or by false promises with
fraudulent intent not to perform those promises;

Commit any act injurious to the public health, to public
morals, or to pervert or obstruct justice or the due
administration of the laws; or,

Commit any crime against the person of the President or
Vice President of the United States, the Governor of any
state or territory, any United States justice or judge, or
the secretary of any of the executive departments of the

(More)
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United States. (Penal Code § 182)

Existing_law provides that the punishment for a conspiracy
depends on the type of conspiracy but generally a person who
conspires to commit a felony shall be subject to the same
punishment as the prescribed for the felony. (Penal Code § 182)

This bill provides that prosecution for conspiracy to commit a
crime shall be commenced within the time required for the
commencement of the prosecution for the underlying crime.

RECEIVERSHIP/OVERCROWDING CRISIS AGGRAVATION

For the last several years, severe overcrowding in California's
prisons has been the focus of evolving and expensive litigation
relating to conditions of confinement. On May 23, 2011, the
United States Supreme Court ordered California to reduce its
prison population to 137.5 percent of design capacity within two
years from the date of its ruling, subject to the right of the
state to seek modifications in appropriate circumstances.
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Beginning in early 2007, Senate leadership initiated a policy to
hold legislative proposals which could further aggravate the
prison overcrowding crisis through new or expanded felony
prosecutions. Under the resulting policy, known as "ROCA"
(which stands for "Receivership/ Overcrowding Crisis
Aggravation"), the Committee held measures that created a new
felony, expanded the scope or penalty of an existing felony, or
otherwise increased the application of a felony in a manner
which could exacerbate the prison overcrowding crisis. Under
these principles, ROCA was applied as a content-neutral,
provisional measure necessary to ensure that the Legislature did
not erode progress towards reducing prison overcrowding by
passing legislation, which would increase the prison population.

In January of 2013, just over a year after the enactment of the
historic Public Safety Realignment Act of 2011, the State of
California filed court documents seeking to vacate or modify the

(More)
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federal court order requiring the state to reduce its prison
population to 137.5 percent of design capacity. The State
submitted that the, ". . . population in the State's 33 prisons
has been reduced by over 24,000 inmates since October 2011 when
public safety realignment went into effect, by more than 36,000
inmates compared to the 2008 population . . . , and by nearly
42,000 inmates since 2006 . . . ." Plaintiffs opposed the
state's motion, arguing that, "California prisons, which
currently average 150% of capacity, and reach as high as 185% of
capacity at one prison, continue to deliver health care that is
constitutionally deficient." In an order dated January 29,
2013, the federal court granted the state a six-month extension
to achieve the 137.5 % inmate population cap by December 31,
2013.

The Three-Judge Court then ordered, on April 11, 2013, the state
of California to "immediately take all steps necessary to comply
with this Court's . . . Order . . . requiring defendants to
reduce overall prison population to 137.5% design capacity by
December 31, 2013." On September 16, 2013, the State asked the
Court to extend that deadline to December 31, 2016. 1In
response, the Court extended the deadline first to January 27,
2014 and then February 24, 2014, and ordered the parties to
enter into a meet-and-confer process to "explore how defendants
can comply with this Court's June 20, 2013 Order, including
means and dates by which such compliance can be expedited or
accomplished and how this Court can ensure a durable solution to
the prison crowding problem."

The parties were not able to reach an agreement during the
meet-and-confer process. As a result, the Court ordered
briefing on the State's requested extension and, on February 10,
2014, issued an order extending the deadline to reduce the
in-state adult institution population to 137.5% design capacity
to February 28, 2016. The order requires the state to meet the
following interim and final population reduction benchmarks:

143% of design bed capacity by June 30, 2014;
141.5% of design bed capacity by February 28, 2015; and,

(More)
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137.5% of design bed capacity by February 28, 2016.

If a benchmark is missed the Compliance Officer (a position
created by the February 10, 2016 order) can order the release of
inmates to bring the State into compliance with that benchmark.

In a status report to the Court dated February 18, 2014, the
state reported that as of February 12, 2014, California's 33
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prisons were at 144.3 percent capacity, with 117,686 inmates.
8,768 inmates were housed in out-of-state facilities.

The ongoing prison overcrowding litigation indicates that prison
capacity and related issues concerning conditions of confinement
remain unresolved. While real gains in reducing the prison
population have been made, even greater reductions may be
required to meet the orders of the federal court. Therefore,
the Committee's consideration of ROCA bills -bills that may
impact the prison population - will be informed by the following
questions:

Whether a measure erodes realignment and impacts the
prison population;

Whether a measure addresses a crime which is directly
dangerous to the physical safety of others for which there
is no other reasonably appropriate sanction;

Whether a bill corrects a constitutional infirmity or
legislative drafting error;

Whether a measure proposes penalties which are
proportionate, and cannot be achieved through any other
reasonably appropriate remedy; and,

Whether a bill addresses a major area of public safety
or criminal activity for which there is no other
reasonable, appropriate remedy.

COMMENTS

1. _Need for This Bill

According to the author:

(More)
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SB 951 clarifies the statute of limitations for
conspiracy to commit felony crimes.

California's bribery laws are in need of updating. As
local governments struggle to stay out of the red
during challenging economic times and avoid bankruptcy,
California residents are entitled to equip prosecutors
with all necessary charging tools to prevent, pursue
and prosecute the theft of public funds or bribery of
public officials.

SB 951 will strengthen the laws governing bribery of
public officials and help bolster public trust in
government.

On May 9, 2011 a special grand jury in San Bernardino
County issued a 29-count indictment against members and
staff of the San Bernardino County Board of Supervisors
(Board) and Colonies Partners, L.P. (Colonies). The
indictment (The People of the State of California v.
Paul Biane, et al (2011) FSB 1102102) alleges that
Colonies conspired to bribe public officials in return
for their votes to approve a settlement between
Colonies and the County of San Bernardino (County) for
$102 million.

On November 28, 2006, the Board voted 3 to 2 to approve
a $102 million settlement with Colonies. The
prosecution alleges the amount was based on an
unsubstantiated demand and against the advice of County
staff, counsel and private attorneys. The complaint
alleges those votes were obtained as part of a broad
conspiracy which involved extortion and bribery,
culminating in acts of public corruption that cost
County taxpayers tens of millions of dollars. The
investigation uncovered four bribes totaling $400,000
paid by Colonies to secure the alleged illegal

settlement.
(More)
SB 951 (Torres)
Page 8
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(More)

Between March and July 2007, two members of the Board
who voted in favor of the Colonies settlement each
received contributions of $100,000 to political action
committees controlled by them. Additionally, a staff
member to a member of the Board who voted in favor of
the Colonies settlement also received a $100,000
contribution to a political action committee under his
control.

The Colonies case is currently being prosecuted jointly
by California Attorney General Kamala Harris and San
Bernardino County District Attorney Mike Ramos.

The defense has filed several legal challenges at the
trail court and appellate level since the indictment
was filed in 2011. Those challenges over the course of
four years have stymied the prosecution's efforts to
bring the case to a jury trial

Several legal challenges reached the California State
Supreme Court and were decided in favor of the
prosecution in December 2013. SB 951 seeks to clarify
one of the legal roadblocks raised by the defense. The
bill clarifies that a prosecution for conspiracy to
commit a crime shall commence within the time required
for commencement of prosecution for the underlying
felony crime.

2. _Statute of Limitations for Conspiracy_ Linked to the Crime

Existing law sets the statute of limitations for felonies at
three years. However, specified felonies that are specifically
tolled until discovered set the statute of limitations at four
years. The sentence of conspiracy is generally linked to the
sentence for the underlying crime although conspiracy is a
separate crime. Because conspiracy is a separate crime, the
statute of limitations does not change just because the
underlying crime is one of those which has its statute of
limitation tolled until discovery and extended to four years.
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(More)
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(See People v. Milstein (2012) 211 Cal App 4th 1158)

This bill provides that the statute of limitations for
conspiracy shall be the same as that of the underlying crime.
Thus, if the statute of limitations is tolled and lengthened for
the underlying crime it will also be for a conspiracy charge
linked to the underlying crime.

3. _People v. Milstein

In uncodified intent language this bill states that it is
intended to abrogate People v. Milstein. That case was based on
existing law regarding the statute of limitations. The intent
language seems unnecessary since this bill will specifically
address the statute of limitations in conspiracy cases and thus
change the law on which that case was based.

skesk sk ok sk skok s ok ok sk ok ok ok
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BILL ANALYSIS

Senate Appropriations Committee Fiscal Summary
Senator Kevin de Ledn, Chair

SB 951 (Torres) - Statute of limitations: conspiracy.

Amended: March 28, 2014 Policy Vote: Public Safety 7-0
Urgency: No Mandate: No
Hearing Date: May 5, 2014 Consultant: Jolie Onodera

This bill meets the criteria for referral to the Suspense File.

Bill Summary: SB 951 would specifically provide that prosecution
for conspiracy to commit a felony shall be commenced within the
time required for the commencement of prosecution for the
underlying crime.

Fiscal Impact:

Future state costs potentially in the millions of dollars
(General Fund) for new commitments to state prison that
otherwise would not have occurred in the absence of the
extension of the statute of limitations for conspiracy to be
linked to that of the underlying offense.

Potentially major future costs to local jurisdictions for new
felony commitments to local jails that otherwise would not
have occurred due to the expiration of the current statute of
limitations for conspiracy.

Potentially significant ongoing increase in state court costs
(General Fund*) to the extent the tolling and extension of the
statute of limitations for prosecution for conspiracy to
commit specified offenses results in additional criminal
actions.

*Trial Court Trust Fund

Background: Existing law generally provides that prosecution for
a felony offense shall be commenced within three years after the
commission of the offense (PC § 801). Existing law, however,
provides for varying statutes of limitations for specified
offenses, ranging from prosecution to be commenced within four
years after the discovery of the offense (PC § 801.5), to within
10 years for specified sex offenses (PC § 801.1(b)), to no
statute of limitations for the prosecution for an offense
punishable by death or by imprisonment in the state prison for
life or for life without the possibility of parole, or for the
embezzlement of public money (PC § 799).

SB 951 (Torres)
Page 1

Under existing law, the sentence for conspiracy depends on the
type of conspiracy but generally a person who conspires to
commit a felony is subject to the same punishment as the
prescribed for the felony (PC § 182). In the case of People v.
Milstein (2012) 211 Cal.App.4th 1158, it was stated that,
"California courts consistently have recognized that conspiracy
is a separate and distinct crime from the offense that is the
object of the conspiracy, as is governed by a separate and
distinct statute of limitations?As this Court observed in
Prevost (60 Cal.App.4th at p. 1402), legislative silence in view
of the case law?is instructive. It informs us that there is no
reason to depart from the legal precedent which provides that
criminal conspiracy has a three-year statute of limitations,
irrespective of the underlying offense."

This bill is intended to abrogate People v. Milstein, and
provide that the statute of limitations for prosecution of the
crime of conspiracy is likewise linked to the statute of
limitations for prosecution of the underlying felony.

Proposed Law: This bill specifically provides that prosecution
for conspiracy to commit a felony pursuant to PC §182 shall be
commenced within the time required for the commencement of
prosecution for the underlying crime.

This bill also includes the following Legislative intent
language: "It is the intent of the Legislature in enacting this
act to abrogate People v. Milstein (2012) 211 Cal.App.4th 1158
to the extent that it holds that prosecution for the crime of
conspiracy to commit a felony must commence within three years.
This measure is not intended to undermine the proposition that
the period of limitation for conspiracy commences to run with
the last overt act committed in furtherance of the conspiracy."

Related Legislation: SB 950 (Torres) 2014 would toll the statute

50
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of limitations for commencing criminal actions until the
discovery of the offense of 1) offering or giving a bribe to a
public official or public employee, or, 2) asking, receiving, or
agreeing to receive a bribe by a public official or public
employee. This bill is pending on the Suspense File of this
Committee.

SB 952 (Torres) 2014 would prohibit an individual from aiding or
abetting a public officer or person in violating existing
governmental conflict of interest codes and extend existing
penalties to also apply to the individual who willfully aids or

SB 951 (Torres)
Page 2

abets, as specified. This bill is pending on the Suspense File
of this Committee.

Staff Comments: By extending the statute of limitations for the
crime of conspiracy from three years after the commission of the
offense to match that of the underlying crime, this bill could
result in substantial increases in the number of prosecutions,
and consequently, convictions and commitments to state prison
and county jail, for conspiracy to commit a felony offense that
otherwise would have been time-barred by the three-year limit
under existing law. In addition to the extension of time for
those cases in which the existing three-year period for
prosecution of conspiracy had not run, the provisions of this
bill could potentially revive those cases in which the statute
of limitations has already expired, potentially resulting in a
substantial number of new prosecutions and subsequent
convictions. As an example, prosecutions for conspiracy to
commit murder, for which the three-year window may have passed
years ago, could now be reopened for prosecution, as there is no
statute of limitations for crimes punishable by death or life
without the possibility of parole.

Arrest data from the Department of Justice (DOJ) indicates over
20,000 arrests annually over the past five years (2009-2013)
under the felony conspiracy statutes (PC § 182), with less than
four percent of annual arrests leading to convictions. It is
unknown what percentage of annual arrests have been time-barred
from prosecution under existing law, but for every one percent
of arrests for conspiracy potentially impacted by this bill, an
additional 200 prosecutions could proceed, resulting in
additional workload and costs on the courts.

Existing law provides that the punishment for a conspiracy
depends on the type of conspiracy but generally a person who
conspires to commit a felony shall be subject to the same
punishment as the prescribed for the felony (PC § 182). The
magnitude of new costs for commitments to state prison and local
jails would be dependent on the underlying crimes and the
sentencing terms attached to those offenses. While costs in any
one year may not be significant, the cumulative effect over time
of overlapping sentences could be substantial. An additional
five commitments to state prison annually over 10 years would
result in annual costs of over $1.5 million (General Fund).

Recommended amendments: To narrow the scope of this bill and

SB 951 (Torres)
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reduce costs, staff recommends the following amendment:

This section shall only apply to felonies that were committed on
or after January 1, 2015, or for which the statute of

limitations that was in effect prior to January 1, 2015, has not
run as of January 1, 2015.
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