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Pursuant to California Rule of Court 8.250(d)(1), respondent 

Kenneth Humphrey submits this supplemental brief regarding the Nevada 

Supreme Court's recent decision in Valdez-Jimenez v. Eighth Judicial 

District Court of Nevada, 	P.3d 	, 2020 WL 1846887 (Apr. 9, 2020), 

a copy of which is attached. The decision is directly relevant to the first 

question on which this Court directed briefing in granting review in this 

case: "Did the Court of Appeal err in holding that principles of 

constitutional due process and equal protection require consideration of a 

criminal defendant's ability to pay in setting or reviewing the amount of 

monetary bail?" 

After deeming it appropriate to exercise its discretion to address the 

merits even though the case was moot, Valdez-Jimenez: held—as a matter of 

federal law—that pretrial detention is permissible only if a court finds by 

clear-and-convincing evidence that detention "is necessary to ensure the 

defendants' presence at future court proceedings or to protect the safety of 

the community." Valdez-Jimenez, 2020 WL 1846687 at *1 (emphasis 

added). That is Mr. Humphrey's core argument here. See, e.g., Resp. Br. 

21-27. It is also a position embraced by both the attorney general (the 

current petitioner) and the San Francisco district attorney's office (the 

petitioner until a few months ago). See Pet. Br. 12, 15-19; A.G. Amicus Br. 

12-14. 
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Valdez-Jimenez also held that because an unattainable financial 

condition results in pretrial detention, courts must—before imposing 

financial conditions—provide the same procedural safeguards that attend a 

transparent pretrial-detention order. This is because such measures are 

necessary to avoid "pretrial detainees sitting in jail simply because they 

cannot afford ... bail." Valdez-Jimenez, 2020 WL 1846687 at *1. In 

particular, a defendant is "constitutionally entitled" to an "adversarial 

hearing at which [he] is entitled to present evidence and argument," 

followed by a "prompt individualized determination on her pretrial custody 

status." Id. A judge that issues an order resulting in pretrial detention 

must state the reasons for doing so on the record. Id. Again, this is all 

consistent with Mr. Humphrey's position here. See, e.g., Resp. Br. 16, 26-

27. It is also consistent with the Court of Appeal's decision in this case, 

which held that Mr. Humphrey "is entitled to a new bail hearing at which 

he is afforded the opportunity to provide evidence and argument"; if 

detention is ordered, the "findings and reasons must be stated on the record 

or otherwise preserved." In re Humphrey, 19 Cal. App. 5th 1006, 1037, 

1048 (2018). 

Notably, while Valdez-Jimenez cited state-law principles, it was 

grounded in both federal and state law. For example, the court cited the 

Supreme Court's decisions in United States v. Salerno, 481 U.S. 739 

(1987), and Bearden v. Georgia, 461 U.S. 660 (1983) to support its 
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"substantive due process" holding that "bail may be imposed only where 

necessary to ensure the defendant's appearance or to protect the 

community," Valdez-Jimenez, 2020 WL 18486687 at *6. The court 

similarly cited Salerno in explaining that when the imposition of secured-

money bail results in pretrial detention, "it functions as a detention order, 

and accordingly is subject to the same due process requirement applicable 

to a deprivation of liberty." Id. at *8. And in describing the "additional 

procedural safeguards [that] are necessary" to "comport with procedural 

due process," the court again relied on federal precedent." Id. 

In short, Valdez-Jimenez powerfully supports Mr. Humphrey's 

position on the first question presented here. 

CONCLUSION 

The judgment of the Court of Appeal should be affirmed, and this 

Court should adopt the answers given in Mr. Humphrey's briefs to the 

questions on which the Court directed briefing. 

Dated: April 15, 2020 	 Respectfully submitted, 
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Attachment

Valdez-Jimenez v. Eighth Judicial District

Court (in and for the county of Clark...)

(Nevada Supreme Court)

--- P.3d ---- (April 9, 2020)





























Footnotes

1 We note that Frye’s petition is entitled alternatively as a petition for a writ of habeas corpus, but in light of
this opinion, the request for habeas relief is denied.

2 The dissent disagrees and cites several decisions by this court to argue that challenges to bail proceedings
do not evade review. But the dissent ignores that two of the cases were resolved on mootness grounds

because the defendant had already been released, see Black v. Eighth Judicial Dist. Court, Docket No.

76472, 2018 WL 4408934 (Order Denying Petition, Sept. 14, 2018); Sherard v. Eighth Judicial Dist. Court,
Docket No. 76398, 2018 WL 4413618 (Order Denying Petition, Sept. 14, 2018), and the other case involved
the district court’s application of bail statutes and not the more complicated constitutional questions raised

here, see Cameron v. Eighth Judicial Dist. Court, 135 Nev. 214, 445 P.3d 843 (2019).
3 We are not unique in allowing this “capable of repetition” factor to be met even where the issue is not likely to

recur with respect to the same complaining party. See, e.g., In re Webb, 247 Cal.Rptr.3d 107, 440 P.3d 1129,
1131 (2019) (addressing bail issue, which was moot as to the defendant, because it was an important issue

likely to recur); Dutkiewicz v. Dutkiewicz, 289 Conn. 362, 957 A.2d 821, 828 (2008) (recognizing mootness
exception where there is “a reasonable likelihood that the question presented in the pending case will arise
again in the future, and that it will affect either the same complaining party or a reasonably identifiable group for
whom that party can be said to act as surrogate” (internal quotation marks omitted)); State v. Mercedes, 233
N.J. 152, 183 A.3d 914, 924 (2018) (reviewing moot pretrial detention issue that was “ ‘capable of repetition’ in
countless detention hearings yet may evade review if other defendants plead guilty before similar challenges

can be resolved”); Saunders v. Hornecker, 344 P.3d 771, 775 (Wyo. 2015) (addressing challenge to bail
where defendant had already been convicted because the issue was capable of repetition with respect to
other defendants).

4 The dissent also contends that the questions raised in the petitions are unlikely to recur because Clark County
has recently established an “Initial Appearance Court” and has also modified its bail and pretrial release
procedures in response to the COVID-19 pandemic. While Clark County’s Initial Appearance Court is laudable
and a significant step toward addressing an arrestee’s custody status in a timely manner, it applies solely
to the Eighth Judicial District and is not available to all arrestees. And, any court order that was entered to
address the pandemic is temporary in nature and would not permanently alter the process for pretrial release.
The dissent further points out that the Legislature recently formed an interim committee to study and report
on pretrial detention. Though legislative amendments warrant consideration, the issue here is whether the
legislation as it exists today comports with constitutional requirements.

5 The State asserts that petitioners already received an individualized hearing in justice court, implying that
they were not entitled to an individualized hearing in the district court. However, the bail proceedings and
amount set in the justice court do not alleviate the need for an individualized determination in the district court

following indictment. See Cameron, 135 Nev. at 216, 445 P.3d at 844 (noting that the district court is “not
constrained by the justice court’s bail determination” when a case is transferred to the district court as a result
of a grand jury indictment and is not bound over from the justice court).



6 NRS 178.4851(1) states:
Upon a showing of good cause, a court may release without bail any person entitled to bail if it appears
to the court that it can impose conditions on the person that will adequately protect the health, safety and
welfare of the community and ensure that the person will appear at all times and places ordered by the
court.

1 Senate Concurrent Resolution No. 11 directs the interim committee to examine and recommend changes to
existing statutes concerning, among other matters, “[t]he timeliness and conduct of hearings to consider the
pretrial release of defendants,” “[t]he circumstances under which defendants should be released on their own
recognizance,” and “[t]he imposition of monetary bail as a condition of pretrial release and the considerations
relating to the setting of the amount of any monetary bail.”

2 Valdez-Jimenez and Frye did not include the record of their bail proceedings in justice court in the appendices
to their writ petitions, so we cannot say precisely how Clark County’s establishment of its Initial Appearance
Court in 2019 would affect what they experienced in 2018. While the indictment returns in district court
started new criminal cases, that did not render irrelevant the bail proceedings had in justice court on Valdez-

Jimenez’s and Frye’s initial charges. Cf. Cameron, 135 Nev. at 215, 445 P.3d at 844 (holding that the
district court properly considered justice court bail proceedings in setting bail post-indictment-return and
abused its discretion in later increasing the bail amount without explaining its departure from the amount the
justice court originally set).

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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