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Respondents City of Fontana, Vanessa Waggoner, and Jason
Perniciaro, hereby make this motion for an order granting Respondents’
request for judicial notice of the parties briefs filed in the matter of Ganahl

v. Soher, Case No. 8441, Ganahl v. Soher, 5 P. 80 (Cal. 1884). A copy of

each brief is attached hereto as Exhibit 1.
Upon a party's request, this Court has the same power as any other
court to take judicial notice of a matter properly subject to judicial notice.

Evid. Code, § 459; Lockley v. Law Office of Cantrell, Green, Pekich, Cruz

& McCort, 91 Cal.App.4th 875, 881 (2001); Smith v. Selma Community

Hosp. (2010) 188 Cal.App.4th 1, 45 (2010) (sua sponte judicial notice).
This motion is governed by Rule 8.252. “To obtain judicial notice
by a reviewing court under Evidence Code section 459, a party must serve

and file a separate motion with a proposed order.” Cal. Rules of Court, rule

8.252, subd. (a)(1). “The motion must state: (A) Why the matter to be
noticed is relevant to the appeal; (B) Whether the matter to be noticed was
presented to the trial court and, if so, whether judicial notice was taken by
that court; (C) If judicial notice of the matter was not taken by the trial

court, why the matter is subject to judicial notice under Evidence Code

~ section 45 1,452, or 453: (D) Whether the matter to be noticed relates to
proceedings occurring after the order or judgment that is the subject of the

appeal.” Cal. Rules of Court, rule 8.252, subd. (a)(2). “If the matter to be

noticed is not in the record, the party must serve and file a copy with the

4837-9140-1636, v. 1



motion or explain why it is not practicable to do so. The pages of the copy
of the matter or matters to be judicially noticed must be consecutively

numbered, beginning with the number 1.” Cal. Rules of Court, rule 8.252,

subd. (a)(3). The Court should grant the present motion, which complies
with all of the foregoing requirements.
A. “Why the Matter to Be Noticed is Relevant to the Appeal”
In evaluating this Court’s precedent, it is appropriate to determine
whether the Court gave “consideration or analysis” to an extant rule or

statute. Cf., Fluor Corp. v. Superior Court, 61 Cal.4th 1175, 1223 (2015).

In construing this Court’s prior opinions, the Court may look to the parties’

briefs to determine what issues were considered. See, Bank of Am. of

California v. City of Glendale, 4 Cal.2d 477, 485 (1935); Pac. Indem. Co.

v. Transp. Indem. Co., 81 Cal.App.3d 649, 659, n.2 (1978) (“Reference to

briefs is a permissible method of ascertaining what issues were before a
court.”).

Respondents request judicial notice of all of the briefs filed in the
Ganahl matter, Case No. 8441, which were produced upon request to the

N

California State Archives. (See, Exhibit 1). See, McAdory v. Rogers, 215

Cal.App.3d 1273, 1275 (1989) (granting judicial notice of briefs filed in
connection with prior published opinion). Because the briefs are relevant to
assess the issues considered by this Court in Ganahl, the Court should grant

judicial notice of these materials.

4837-9140-1636, v. 1



B. “Whether the matter to be noticed was presented to the trial
court and, if so, whether judicial notice was taken by that court”
The briefs in Ganahl were not presented to the trial court, which
correctly followed its holding as stated in this Court’s opinion without
quéstioning the same. There was no reason to undertake such a
comprehensive assessment of Ganahl in the trial court.
C. “If judicial notice of the matter was not taken by the trial court,

why the matter is subject to judicial notice under Evidence Code

section 451, 452, or 453”

Under Evidence Code section 452, this Court may take judicial

notice of the briefs filed in Ganahl. Section 452 permits judicial notice of:
“Records of (1) any court of this state....” Evid. Code, § 452, subd. (d).

D. “Whether the matter to be noticed relates to proceedings
occurring after the order or judgment that is the subject of the
appeal”

The briefs filed in Ganahl relate to proceedings occurring long
before the judgment subject of the appeal.

Respondents have served and will file a copy of the briefs in Ganahl
(Exhibit 1”°) with this motion. The pages of the copy of the matter to be i
judicially noticed is also consecutively numbered, beginning with RIN

/17
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000001. For these reasons, Respondents respectfully request that this Court

grant the present motion.

DATED: September 27, 2019

4837-9140-1636, v. 1

Respectfully submitted,

LYNBERG & WATKINS
A Professional Corporation

: /s/ S. FRANK HARRELL

S. FRANK HARRELL

PANCY LIN

RUBEN ESCOBEDO III

Attorneys for Respondents, CITY OF
FONTANA, VANESSA WAGGONER, and
JASON PERNICIARO
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IN THE

SUPREME COURT

~ OF THE

STATE OF CALIFORNIA.

HENRY &. GANAHL et aLs, .
- Appellants,
8.

LEWIS SOHER Er ALS,
Respondenis.

STATEMENT OF FACTS.

This is an action of ejectment brought to
recover possession of certain real estate, situatéd
in the City and County of San Francisco, and
known as fifty-vara lot number thirteen hundred
and sixty-seven (1367). On the trial in the lower
Court. the defendants recovered judgment. The
plaintiffs moved for a new trial, which was denied.
They thereupon brought this appeal from the
judgment, and from the order denying their

motion for a new trial.
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The plaintiffs claim title to the lot in contro-
versy as the heirs-at-law of one Henry Ganahl.
The ovidence shows that said Henry Ganahl acquired
the same by virtue of a grant to him from Joha
w. Geary, the then Alcaldeof San Francisco, dated
December 10, 1849. Said. Henry Ganahl, the
original grantee, died intestate in the State of
Georgia, on May 12, 1855, At the time of his
death be left surviving the present plaintiffs, to
wit: Maris Ana Gaoahl, his wife; Ann Elizabeth
Ganshl, his daugbter, snd Henry Gordon Ganshl
hisson. At the time of his death said plaintifis
were, and ever aince have been, resideats of the
State of Georgia The plaintif Henry Gorden
Ganshl was born on the eleventh of April,
18556. At the time of his father's death he was,
therefore, one month and one dayold. The plaint-
iff. Ann Elizabeth Ganahl was born on May
21, 1853. At the time of her father's death
she was, therefore, one year, eleven months, and
twenty-one days old. The plaintiff Maria Ann
Ganshl was of age at the time of her husband's
death. The present action was commenced on
April 11, 1881. .

The defendants, in their answer, deny the title
of the pleintiffs, and assert that the same is in

3

_themselves, first, by reason of the adverse posses-

sion of themselves, their ancestors, predecessors,
and grantors, under sections 318, 319, and 1573 of
the Code of Civil Procedure; and second, by reason
of & certain probate sale of the premises in con-
troversy, by one Andrew D. Smith, the alleged
administrator of Henry Ganabl, the original gran-
tee, to ooe Leon Smith, through whom the
defendants claim. The validity and effect of such
alleged sale are the principal questions at issue, and
the facts connected therewith, a8 the same appear
in the transcript, are as follows:

- On September 20, 1867, one Andrew D. Smith
filed in the Probate Court of the City and County
of San Francisco a petition for letters of adminie-
tration on the estate of Henry Ganahl, deceased ;
an order was thereupon made, on the same day,
directing the clerk to give notice of such applica-
tion, “in the manoer required by law,” by posting;
such order appointed Monday, the thirtieth day of
September, 1867, at 11 a. & of mid day, as the
time for hearing such application; notice of such
application, a8 ordered, was accordingly posted on
September 20, 1867, by one D. A. Baum, in three
places, one st the Court House, one at the U." 8.
Post Office, and ozie at the Hall of Records, in said

RJNO000005
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city snd county. An afidavit showiog such post-
ing wos made by the sxid D. A. Baum, on Septem-
ber 21, 1867, and filed on September 30, 1867.
On September 30, 1887, an order was attempted
to be made by the then probate judge, ordering
the issuance of letters of administration to one
Andrew D. Smith. The record of such probate
proceedings further shows the issuance of letters
of administration to seid Andrew D. Smith,
on the estate of Henry Gauahl; the appoint-
ment of appraisers thereon ; the inventory and
appraisment thereof ; the petition for the sale
of said lot 1867, (being the property in con-
troveray ;) notices of hearing of said petition;
the order directing the sale to be made; the return:
of the sale, showing it to have been made to one
Leon Smith ; the order confirning the sale, with
notices of the hearing of the same. It further was
shown that none of the plaintifs appeared in such
probate proceedings. To the iotroduction in
evidence of the judgment roll of said probate
proceeding, the plaintiffs objected, on the ground
that it appeared on the face of the reo;nﬂ, that the
Probate Court never acqaired jurisdiction in the
‘matter of said estate, by reason of the insuffi-
ciency of the posting of notices. of the hearing of

[

6

‘the petition of Andrew D. Smith, for letters of

administration, in this: that it appeared upon the
face of said record, that said notice was ouly
posted for pine days before said hearing, whereas
the law requires, and did at such time require, &
posting of at least ten days before such hearing.
The court overruled such objection, to which ruling
the plaintiffs duly excepted. To the introduction
of the deed from said Andrew D. Smith to Leon
Smith the plﬁutiﬂls objected, for the same reason.
Their objection was overruled, and an exception
taken. In his charge to the jury, the court
instructed them that, under section 1573 of the
Code of Civil Procedure, the present action was
bacred, as to the plaintiff Heary G. Gaugshl, for
the reason that the ssme was mot commenced
within three years after he arrived at the ago of
majority. The plaintifis excepted to such charge.
(Transcript, peges 57-59.) The jury gave ver-
dict for the defendants.

First. The Court erred in admitting in evidence
the record of the proceedings in the estate of Henry
Ganahl, deceased, and the deed from Andrew J.
Smith to Leon Smith. Sach proceedings were
void in tolo. The Court never acquired jurisdie-

tion over such matter, nor over the persons of the

RJN00000S
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present plaintiffs, by reason of the insnfficiency
of the notice of the hearing of the application for
letters. '

L

At the time when this attempted probate pro-
ceeding was instituted, the law provided that
“when any petition praying for letters of admin-
istration has been filed, the clerk must give notice:
thereof by causing notices to be’ posted in at least
three public places. * * * Such natice must be
given at least ten days before the hearing.” (C. C. P,
sec. 1373; Probate Aet, sec. 60.) The following
section provides that parties interested may appear
and contest the application ; and the next section
authorizes the iasuaace of letters, ufter i has been’
“first proved that notice has been given according to
. . ’

In the case at bar, the petition for letters was
filed on September 20, 1867 ; the hearing was set
for, had, and letters issued on the thirtieth of the
same month. Between these two dates, the re-
quired notice of ten days could not be given. A
hesting on the ninth day, or on the tenth dnj
itself, would be beyond the jurisdiction of the
Court, and its subsequent’ nction in appointing an

7

administrator, and his entire acts, would be utter-
1y noll and void.

That the required notice of ten deys could not
be given before the hearing, is plain from the
simplest calculation. The day on which the
notice was posted must be excluded from the
calculation. The first day, thevefore, io which
the notice commenced to run was September 31st.
The ten days notice to which the parties inter-
ested were entitled before the hearing, would not

have expired until the end of September 80th, .

sod o hearing on that day was one day too soon
for the Court to acquire jurisdiction. Even if it
is held that the notice commenced to run op the
day it was posted, still ten full days before the
hearing could mot have elapsed. The record
shows that the hearing was set for and had on a
Monday. The tenth day, counting the day of
posting as the first, would have fallen on the pre-
ceding Sunhy. By the direct provision of the
statute, the notice should then have been con-
tinued for one more day. It is clearly demon-
strated, therefore, that on whatever day the notice

is held to have commenced running, the hearing

was had one day too soon.
‘Williams vs. Supervisors, 58 Cal,, 237.

RJN000007
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Alameda Macadamizing Co. vs. Huff, 57 Cal.,
331,

People z8. McCain, §0 Cal., 210.

People vs. McCain, 61 Cal., 360. .

Price vs. Whitman, 8 Cal, 415, 418, and
cases cited.

Himmelman vs. Cahn, 49 Cal., 285.

Pearson vs. Pearson, 46 Cal., 609-835.

Cal. Code Civil Proc., sec. 12.

Practice Act, sec. 550.

Meredith #s. Chaney, 59 Ind., 4686.

Handley »s. Cunningham, 12 Bush, 402.

Protection Life Ins. Co. va. Palmer, 81 Ind,,
88. '

Wood vs. Webb, 53 Ala., 452,

Wood vs. Commonwealth, 11 Bush, 220.

Bemis 7s. Leonard, 118 Mass., 502.

Walsh vs. Boyle, 30 Md., 263.

Thorne o8 Mosher, 20 N. J. Bq., 257,

Duffy vs. Ogden, 64 Pa. 8t, 240.

Avery ve. Stewart, 7 Am. Dec., 250, and note.

Murfree's Heirs vs. Carmack, 268 Am. Dec.,
234, and note.

Early vs. Dow, 16 How., 611.

Political Gode, sec. 8250.

. _-....-—.—-m_ ]
i
S

9

CIL

That the giving of the notice and complinnce
with all other requirements of the statute are
prerequisite to the juriadiction of the Probate
Court, and if such notice is insufficient, the Court’s
subsequent acts are void and may be collaterally
attacked, is settled by abundant authority.

Pearson va. Pearson, 46 Cal., 809-635.

Beckett vs. Selover, 7 Cal., 234-237.

Bstate of Boland, 55 Cal., 310.

Pryor vs. Downey, 50 Cal., 388.

McMum vs. Whelan, 27 Cal,, 300.

Freeman on Judgments, sec. 125 and cases
cited.

Code of Civil Procedure, sec. 1918.

Seaverns vs. Gerke, 3 Sawy., 863.

Galpin vs. Page, 18 Wall,, 350.

Second. 'The Court s instroction that the plaint-
iff’ action was barred by section 1537 of the Code
of Civil Procedure, because the same was not
commenced within three years after the sale, was
err Such section has no application to

void sales by persons acting as executors or admin-
istrators, where the invalidity results from an
entire want of jurisdistion in the Court over the

RJNCOOC0O8
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matter of the estate. The operation of the section
is confined to sales by those who are executors or
administrators in fact.
Seaverns s. Gerke, 3 Sawyer, 358, 368.
CARTER P. POMEROY,
Attorney for Appellants.

e
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IN THE

§wp@e-’vne Conet

OF THE

STATE OF CALIFORNIA.

HENRY GORDON GANAHL &t aL,
Plaintiffs and Appellants,

V8.

LEWIS SOHER =t AL,
Defendanis and Eespondents.

PoiNTs AND AUTBORITIES

ffér}efwtimttﬁ il ’ﬁf{mnum{uﬁa oy ;ﬁpptal,

FACTS.

This is an action in ejectment to recover Fifty-

Vara Lot No. 1367, in the City and County of
San Francisco. ' '

The defendants deny the allegations of the com-
plaint, and allege they are the owners of said lot,
and plead the Statute of Limitations. '

RJN000014
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The plaiatiffs, to sustain the allegations of the .

complaint, introduced an Alcalde grant to one
Henry Ganahl, dated December 10th, 1849, and
the depositions of the plaintiffs, wherein Henry
Gordon Ganahl testifies that he was born on the
eieventh day of "April, 1855; that Maria Ann
Gauahl is his mother; and Ann Elizabeth Gaunall
ia his sister, and that she was born on the tventy-
first day of May, 1853; that they have always
been citizens of the Stats of Georgin; that his
father's name was Henry Ganahl, and that he
came to Culifornia in 1849, and died in Georgia
on the twelfth of Mny,-1855; that he, the witness,
never was in possession o said land or any part
thereof.

Maria Aun Gunahl testifies that her husbend
went to California in 1849, that he died on the
twelfth of May, 1855, and that her son was born
April 11th, 1855, and her daughter the twenty-
Girst of May, 1863; that she never was in pos-
session of the lot iu dispute or any part thercof.
 Ann Elizabeth Ganahl testifies to the suae facts
as above.

Plaintiffs then proved by the defendants that
they were in the possession of the portions of
said land claimed by them respectively, and that
they held the same by purchase. ’

The defendants proved by Asa D. Hatch, Wil-

liam Davis, Henry H. Bigelow and others, that J.

D

3
A. Van Houten had the possession and claimed to
own this 50-vara lot from 1850 or 1851 uotil he
sold and couveyed the same to the grantors of the
defendants. That he fenced it in 1850 or 1851,
paid taxes oa it, and exercised acts of ownership
over it, and that it was generally known as Vun
Houten's lund.

The defendants then introduced in evidence a
deed of conveyance from said Van Houten, dated
August 16th, 1835, couveying said lot to W. H.
Post, and also mesne conveyances made by said
Pcst and his grantees to the defendunts, whereby
they acquired the' title of said Van Houten to
said lot; and also introduced in evidence the
records of the Probate Court of the City and
County of San Fraociseo in the matter of the es-
tate of Henry Ganahl, deceased, showing a sale of
all interest of the estate of eaid Henry Ganahl in
aod to the said lot to one Leon Smith, and the
deed of the administrator of said estate to him,
and mesne conveyauces from him and his grantees
to the defendants of the respective portions of
said lot owned by them.

The evideuce shows that the defendants and
their grantors have claimed to own, and have oc-
capied the lot ever since 1850 or 1851, and bave
fenced and erected buildings and improvements
thereon of the value of many thousand dollars,

and that the lot ‘was assessed to John A. Vaa

RJINO00015
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Houten and his grantzes, and the {axes puid by
them until the same was conveyed to the defend-
ants, and that the same has been assessed to and
paid by defendanta since their purchase of their
respective portions thereof.

L

There is no evidence that the husband and
father of the plaintiffs ever cwned the lot in dis-
pute, except an Alcalde grant to one Henry
Gapahl.

There is no evidence that he ever occupied the
same, or did anything in relation thereto; but the
evidence shows that J. A. Van Houten fenced the
1ot in 1850 or 1831, and claimed to be the owner,
and paid the taxes thereon prior to the death. of
Henry Ganshl.

And the presumption is, after the lapee of thirty
years, that said Ganahl conveyed the same to J.
A. Van Houten, and that he wus the owner
thereof. (Code of Civil Procedure, Sec. 1963,
subdivisions 11 and 12.)

1L

Van Houten being in possession of the land,
claiming the same a3 his own, fencing, paying
taxes, and exercising acts of ownership over the
same prior to the death of Henry Ganahl, and he

5

and those to whom he couveyed the same con-
tinuing such possession fur thirty years, prior to
the commencement of this action, and erecting
permanent improvemeats thereon, gives them a
good title against all the world.

Arrington vs. Liscom, 84 Cal., 365,
Cannon vs. Stockmen, 36 Id., 540.
Langford vs. Poppe, 86 Id., T3.

Sharp vs. Blinkenship, 59 Id., 288.

If Yau Houten's adverss possession had not
cuntinued for five years prior to the death of
Henry Gaunahl, the Statute of Liwmitations having
begun to run against bim iu his lifetime, it con-
tinued to run, and the title became vested in Van
Houten upon the cxpiratiou of five years from his
entry thereon in 1850.

Angel and Ames on Limitations, Yee. 477.
Fleming vs. Griswold, 3 Hill (N. Y.), 85.
Hogun vs. Kurtz, 94 U. &, 778-0.
Demarest vs. Wynkoop,3 John.Ch., 139 to 144,
Sunford ve, Sanford, 62 N. Y., 553.

Mercer vs. Selden, 1 How. (U. 8), 48.
Jackson vs. Roosevelt, 18 Johu., 40.

-Crosby vs. Dowd, 61 Cal., 597.

Harris vs. McGovern, 2 Snwyer, 516.

If the time to bring an action had not expired
when Henry Ganahl died, his heirs or adminis-
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trators had only six .months therenfter to com-
mence an action.

2d Hittell's General Laws, Paragraph 4368,
Sec. 24. .

Code of Civil Procedurs, Sec. 363.

Tynou vs. Walker, 35 Cal., 638, and cases
above cited.

IIL

Neither of the plaintiffs are within either of the
saving clauses of aection 328 of the Code of Civil
Procedure. ' i

The section provides that a person within the
age of mnjority may bring an action within five
years after such disability shall cease, buwt such
action shall not be commenced afier that period.

The mother never labored under any disability,
and Ann Elizabeth Genahl was born on the 21st
of May, 1853, and was, when this action was comn-
menced, on April 11th, 1881, over twenty-seven
years of age, and Henry Gordon Ganahl was born

. on the 1Ith day of April, 1853, and became of

age on the first minate of the 10th day of April,
1876, and had all of that day to commence the
action, and the five years within which he could
commence this action expired on the 9th day of
April, 1881.

9 Kent's Commentaries, side page 233, Chapter

8, under the hesd of Infants, says: “The age

7

of majority is completed on the beginniug of the
day preceding the souiversary of the person’s
birth.” (1lst Bouvier's Law Dictionary, title [n-
fanta, page 705.)

In the case of

Phelen vs. Douglass, 11 How. Pr. Reports,
(N. Y.) page 163,

the plaintiff brought suit to redeem land sold
under a foreclosure of mortguge, and the statute
gave him ten years within which to bring the
action after he became of the age of majority.

He was born on the 14th of December. 1820, and

he commenced his action ou the 13th day of De-
cember, 1851, and the Court says: ‘ He could
have sued on the 13th day of December, 1841.
His disability to sue ended with the expiration

“with the last moment of the 12th day of Decem-

ber, 1841. He.had ten whole years after such
* disability removed' to bring suit. We must, in
computing that ten years, take in the 13th day of
December, 1841, because he had the whole and
entire part of that day to sue jn. * * * Com-
puting that as the first day of the ten years, and
that period expired with the expiration of the
13th day of December, 1651. He did not sue
uatil the 18th of that month, and theo his whole
ten years had expired and the statute barred his
claim.”
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3o in this case, Henry Gordon Ganahl became
of age on the begianing of the 10th day of April,
1876. He had the whole of the 10th duy of
April, 1870, to sue in, and the five years expired
on the last moment of tae 9th day of April, 1881,
and his claim, if any, is barred by the statute.

State vs. Clark, 3 Harr., (Del.) 557.
Humlin vs. Stevenson. 4 Dana (Ey.), 597.

Our Civil Code, Sections 25 and 26, lays down
the samne tule, that the age must be calculated
from the first minute of the day on which persons
are born to the same minute of the correspouding
duy completing the period of minority.

Section 328 of the Code of Civil Procedure
says that & person laboring under such disability
m1y commence nn getion within the period of five
years after sneh disability shall c2ase, but not
after.

I kuow of oo rule of law allowing any ti:ne
thereafter to commnence the action, even if the
last day of that tims is Sunday. See

People vs. Luther, | Wead., 42.
People ez rel Kaight vs. Blanding WP L
J., 514

Hibsrnia Bink vs. O'Grady, 47 Cal,, 879.
Presbrey e al. va. Williams, 15 Mass., 193,
Patrick vs. Fuulke, 45 Mo., 314.
Bissell vs. Bissell, L1 Bueb., (N. Y.) 96.
Hiley vs. Youag, 134 Mass., 364.
Cooley vs. Cook, 125 Mass., 406.

" Ex-parte Dodge, 7 Cow., 141,

9
1v.

But if Henry Gordon Gauahl's claim was not
barred by reason of the five year's limitation, it
is barred by section 1573 of Harston's Practice,
which provides that uo action for the recovery of
real estate, sold by an executor or administrator,
can be maictained, unless it be commenced with-
in three yesrs next after the sale.

Admitting that Henry Gordon Gaoahl became
of age oa the 11th of April, 1878, the action was
barred three years thereafter, to wit, on April
11th, 1879, two years before this action was com-
meuced.

Herlow vs. Pa.d:, 83 Cal., 520. -
Meeks vs. Olpherts, 10 Otto, 568.
Leffinguell vs. Warren, 2 Black, (U. 8.) 599.

The plaintiff claimns that the sule by the admin-
istrator of the estate of (Ganahl was void, because
the notice for the hearing of the petition for let-
ters of adninistration was not posted teo days, as
required by law.

The notice was posted on the 20th day of Sep-
tember, 1867, and the hearing of the petition was
on the 30th day of September, 1887, making
eleven duys including both days, or ten days ex-
cluding the duy of the hearing of the petitiod.

The statute in force at that time, section 60,
Belknap's Probate Law, provided that such notice
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| _mus'r. be given at least ten_ days before the hear-

ing. . . .
Saction 1373 of the _Civil Code is the same in

© - thdt fespeqb. .

" The'notice in this case was givep ten days be-
" fore the hearing. ' :

* Phe notice being given on the 20th of Septem-
ber, the ten days expired on the expiration of the
29th of September.

Histats of Osgood Myricks, R., 153.

This was a case ‘of sale of real estate, and sec-
tion 1647 provided that notice of the time and
place of sale must be published for three weeks
successively next before the sale.

The first publication was on the 18th of Juve,
and the hearing eu the 10th of July, and the
Court held the notice commenced at the com-
mencement of the 10th of Juneand ended at mid-
night of the Oth of July, and was three weeks
notice before the hearing.

Section 1308 of the Code of Civil Procedure,
in regard to Wills, shows that the ten days notice
includes the first and last days of the publication.

People e rel Enight vs. Blanding, 10P. L.
©J, 614
Mich vs. Mayhew, 51 Cal., 514.

o the Iast case the defendant offered io evi-

dence a list of illegsl votes cast at the election,

PN S

11

_ served on the Tth, the trial commenced on the
10th, and the pluiatiff objected that thé list was

ot served three days before the triul, as provided
in section 1116 of the Code of Civil. Procedure,
which says no testimony can be received of illegal
votes unless the party contesting such election

_ deliver to the opposite party, at least three days

before such trial, a written list of the number of
illegal votes, &c. The Court held the list was
gerved in time.

The language of section 1116 end 1373 is of
the same import—the oae says the notice must
be given at least ten days before the hearing, and
the other, that the list must be delivered three
days before the trial.

See

Grifith vs. Bogert, 18 Bow,, (U. 8.) 188.

Oharles vs. Stanberry, 3 John, 261.

Ceniral Bank ve. Alden, 41 How. Pr., N.
Y., 102.

This was & judicial eale; and even if the sale
had been void, by reason of the Court not having
jurisdiction to order the sale, the Statute of Limit-
ation would apply because, as stated in the cases
above cited, if the sale was regular and valid,
there would be no necessity of invoking the aid
of the Statute of Limitations.
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The Statute of Limitations applies to all pro-
bate salés, void as well as voidable.

Code of Civil Procedure, Section 1573.
. Harlow vs. Peck, 38 Cal., 620.

Mesks vs Olpherts, 10 Otto, 588.

Maeks vs. Vassaul, 3 Sawyer, 210-2186.
Holmes vs. Beal, 9 Cush., 223.

V.

The authorities cited by appellants have no ap-
plication to the facts in this case.
In the case of

Williams vs. Board of Supervisors of Sac. Co.,
58 Cal,, 237,

the law provided that the petition should.be pub-
lished for fourweeks next preceding the hearing,
and the Court held that as seven [ull days inter-
veued between some of the days of said publica-
tion it was insufficient.

In the case of

Alameda Mac. Co. vs. Huff, 57 Cal, 331; and
Peopls ve. McCain, 50 Cal., 210; and
People vs. McCuin, 51 Cal., 360,

the law required the uotice to ‘be published duily
for five days, Sundays excepted, and the Court
held that five days’ pablication, inelnding Sunday,
was insufficient.

13

In Himmelmann vs. Cain, 49 Cal., 285, the law
required the notice to be published for five days,
and it was published from the 25th to the 29th
day of August, which was held sufficient.

In Pearson vs. Pearson, 48 Cal., 609-835, the
law required the notice to be published four
weeks (twenty-eight days) before the time of
hearing, and the order for publication wns made
on the Bth duy of May, fixing the hearing for the
41h of Juae, which showed the publication must
jnclude the first and last days to mnke twenty-
cight days, while in the case at bor there were
eleven days, inclusive of the first and last days.

In Meredith vs. Clancey, 59 Tnd., 460, the law
provided that the timeand place of sale under exe-
cution shall be advertised three weeks succes-
sively next before the snle, and the first publicn-
tion wns on the 12th of December, nad the sale
took place on the lst of January, showiog that
the time of the ndvertisement included the first
and last days, and the Court held the notice in-
sufficient, and said either the first or the last duy
should be excluded.

In case of Handly vs. Cunsingham, 12 Ky., 401,
the question wes when an Act of the Legislature
took effect. The Act provided that, “ This Act
shall take effect und be in force from and after
the first day of September, nnd the Court held it
was not in force on the first day of September.
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And in Wood vs. Commonwealth, 11 Ky., 220,
the law required an appeal to be taken within
sixty days from the rendition of the judgment,
and the Court held the day of the rendition of
the judgment must be included.

The ease of Bemis vs. Leonard, 118 Mass., 503,
simply beld that i computing time from the date
or day of the date, or from certain acts or events,
the Brst day must be excluded.

The case of Walsh vs. Boyl, 30 Md., 2686, de-
cides that an order of the Court allowing each
party to take evideace on one day's notice that 2
notice served on the 28th to take evidence on
the 29th, was one day's notice and sufficient.

o Thorae vs. Mosher, 20 N. J. Eq.. 457, the
question was whether a tender of interest oz the
sixteenth was in time on & bond which provided

- that the interest should become due on the first,

and if the same renained unpaid fifteen days there-
after, the whole sum should become due, aud the
Court held the first day should be excluded.

I the case of Deffy vs. Ogden, Gi Peon. St.,
241, the question was whether o three months’
notice to terminate n lease was sufficient. The
lease was for one year from the 25th day of
March, and the notice was given on the 25th day
of December. The Court held the lease expired
on the 24th day of March, and that the 25th day
of December, the day of giving the notice, must

16

be counted, and, therefore, the three wonths' no-
tice previous to the termination of the lease was
completed ou the 24th day of March, and wus
sufficient. The cases in Seventh American De-
cisious, 250, and Twenty-sixth American Decis-
jons, 234, held that the first day must be ex-
cluded and last day included. In the cusc of
Burly vs. Dos, 16 How., U. 8, 611, the question
was whether twelve weeks' notice of a sale for
taxes was published or not.

The first publication was on Saturday, the
twenty-sixth of August; and last on the ffteenth
of November, and the Court held the notice wus
not published twelve weeks.

The Court sxys the twelve weeks expired on the
seventeenth &uy of November, which by computing
the time will be found to be Friday, and es the

Court held, the sile was made two days too soon.

It seems to me this is an authority thut the first
and last day of the publication should be included.
The following cases show that the notice given in
this case was sufficient. In cuse of Cann vs.
Warren, 1 Uoustaos, Del., 188, the Court held the
aotice served on the fifth of November for the
fiftcenth of November wus ten days notice and
sufficient.

In the case of Anderson vs.-B.aughman, 6 Mich.,
298, the Court held that under a rule requiring
four days notice, exclusive of the day of service,
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that & notice served on the twenty-cighth of April
for the second day of May was sufficient.

In the case of Thomas vs. Afflick, 16 Penn St.,
14, the law provided that no writ shall be sued
out sgainst any Justice of the Peace until notice
in writing shall have been delivered to him at
least thirty days before suing out the writ.

The notice was served on the nineteenth of May,
and suit brought the eighteenth of June, and the
Court held that the bist day should be included
and the last day excluded, and that the suit was
not brought too scon. In Northrop vs. Cooper, 28
Kan., 432, the question was whether a potice of
sale had been published thirty days.

The statute required publication for at least
thirty days before the day of sale.

The first publication was October 13th, and the

'snle November 12th. It was contended that full

thirty days must intervene between the firat and
Jast publication, but the Court held that the
notice was sufficient.

The same rule is adopted in the case of Hage-
man vs. Ohio Building and 3. Association, 25 Ohio,
St., 186-207.

Tn Faulds vs. People, 86 111, 210, the law re-
quired the notice of sale to be posted six days;
it was posted ou the ufternooo of the fifteenth for
the twenty-first of the same mouth. Held suffi-
cient.

17
I submit that the notice of the hearing of the
petitiot for letters of administration was sufficient,
but if it had not been, the cases cited by appellant
in regard to void judgments has no application to
an innocent purchaser at a judical sale.
There is no proof or allegation that the pur-

chaser at the probate sale had any notice of say '

defect in the proceediﬁgs, and I believe it is a
universal rule that an innocent purchaser at such
sale for value is not effected by any error of the
Court iz sach proceedings wheo the judgment
eppears upon its face to be regular.

In this case the degree or order recites that due
proof was made that notice of the hearing wue
given of the epplication at least ten days before
the bearing, and there is no claim that the pro-
ceedings for the sals and the confirmation thereof
were not strictly in accordance with the require-
ments of law.

Mayo vs. Foley, 40 Cal., 282.
Jones vo. Gilhs, 45 1d., 541.
Reeves ve. Kennedy, 48 1d., 643.

The case of Galpin va. Pags, 18 Wall, 373,
recognizes this principle; the purchaser was one of
the attorneys of the plaintiff in the proceedings
for the sale, and the Court says ‘‘the protection
which the law gives to a purchaser at judical sales,
is not extended in such cases to the attorney of

s
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the party who is presumed to be cognizant of all
the procedings.” And even if thissale wes void,
the statute of limitation applies g8 shown by the
cases cited above.
1 respectiully sabmit that the judgment ghould
-be affirmed. .
T H. J. TILDEN,
Attornay for the Defendant and Respondent.
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L
In computing the ten days, during which the
notice of the hearing of the application for letters
of administration must be given, the day on which

--the notice was pested; to-wit. the 2oth day of Sep-.. -

tember, must be excluded from the reckoning.
This is the generally received rule, irrespective of
statute. The Dractice Act in force at the time of
the probate proceedings in question (sec. 530
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Statutes, 1851, 104; 1361, 591), as well as section

12 of the prcsent Code of Civil- Procedure, is
explicit on this point, and the decisions in Califor-
nia in regard to the computation of time, as well
as the weight of modern authority in other States,
are to the same effect.

In Price 7. Whiteman, 8 Cal., 413, the law in re-
gard to the computation of time was elaborately
considered, and a conclusion reached in harmony
with my contention.

This case was a proceeding for a writ of maa-
damus, against certain State officers, to compel
them to allow petitioner’s claim, under an Act of
the Legislature, which had been presented to the
Governor on April 3, 1836, and which was asserted
to have become a law through the failure of the
Governor to return it within ten days. The
Journal of the Senate showed that the bill was re-
turned by the Governor on April 13, 1836, with-
out hisapproval. The Constitution provided  that
if any bill presented to the Governor shall not be
returned within ten days after it shall have beea
presented, Sundays excepted, the same shall be-
come a law.” It will be noted that this case pre-
sented the very point at issue in the case at bar—
that is, when did the ten days commence to run,
and when was the limitation completed? On this
point the Court held that the day on which the bill
was presented was to be excluded from the reck-
oning ; that the day after was the first day of the
Timitation, and that the ten days—Sundays not
being counted—did not terminate until the end of

it e e e o e

et T2

2
the fifteenth of April. This case was subsequently
affirmed, on this identical poiat, in Iron Mountain
Co. ». Haight, 39 Cal., 540.

In Himmelman v. Cahn, 49 Cal., 287, the val-
idity of a street assessment was called in question.
The was resisted, and claimed to be
invalid, by reason of insufficiency in the time dur-
ing which the notice inviting proposals for the work
was posted. .

The statute required such notices to be posted
in the office of the Superintendent of public streets
and highways for five days. (This statute differs
from the provision of the Probate Act only as to
the length of time required for the posting.) The
notice in question was posted on the 25th of Au-
gust, and the posting ended on the 29th. The
Court held this notice insufficient, and all subse-
quent proceedings based thereon void. McKias-
try, ] in rendering the opinion of the Court, said:
“The notice should remain posted in that office
for five official days. In other words, i must be
posted before the commencement of the Rrst day ;
that is, before g o'clock, . ., when, by statute, the
office is to be opened, and remain posted during
the whole of the first. second, third, fourth, and
wntil 4 o'clock, P. M., of the fifth day, ar which
time the statute authorizes the office to be closed.”
This decision was affirmed in

Brooks v. Satterlee, 49 Cal., 289.

The case of Bemis v. Leonard, 118 Mass,, 502,
is a leading case in regard to the computation of
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time. The opinion of Chief Justice Gray contains
an elaborate review of the English and American
authorities. The opinion is too long for quotation,
but the general result reached is that in computing
time from the date, or from the day of the date,
or from a certain act or eveat, the day of the date
s to be excluded from the reckoning. It was ac-
cordingly held that under a statute requiring the
copy of the writ and of the return of the attach-
ment of bulky personal property to be depo ited
in the town clerk’s office *“ atany time within three
days thereafter ” the day of the attachment is to
Le excluded. This 8pinion 15 a clear exposition
of the law on this subject, and the attention of the
Court is particularly directed to it.

Sheets v. Selden, 2 Wall, 177, is the most re-
cent decision of. the United States Supreme Court
on this question. In this case a lease provided
that the reat should be paid semi- annually, on cer-
tain days, and that, if any instalment should remain
unpaid for one month from the time it should be-
come due, the lessor might enter and take posses-
sion. It was held that the day on which the rent
fell due must be excluded in computing the month
which was to clapse before the right of entry ac-
crued ; and it was said that the general current of
modem authorities. on the interpretation both of
contracts and statutes, where time is to be com-
puted from a particular day, or a particular event,
is to exclude the day designated.

Io Seekouk . Rehoboth, 8 Cush., 377, this

~sametule wasaffirmed;-and-among _other reasons .. ...—

t
|
;

.. _._the notice was given.

3
assigned lor it was that, otherwise, an act to
be done in one day must be done on the
same day, and as there is no fraction of a day,
such stipulation must create an obligation to
do it instantzr. And it was accordingly held,
that under a statute by which a towa liable
for the support of a pauper, was required, in order
to exempt itself from liability beyond a certain
rate, to remove him * within thirty days from the
time of receiving legal notice that such support has
been furnished,” the day on which the notice was
received should not be included in the thirty days.

In Millett 2. Lemon, 113 Mass., 353, it was
decided that, under a statute which prohibited the
giving of a second notice of a desire to take the
poor debtor’s oath uatil the expiration of seven
days from the secvice of the former notice, the
day of the service of the first notice must be
excluded, and that when that day was the 24th of
the month, a new notice on the 3tst was bad.

In Page v. Weymouth, 47 Me., 238, it was
held chat in computing time, the day of publication
of the notice must be excluded. ’

In Anderson v. Banghman, 6 Mich., 298, it was
held that where by rule four days are required in
reckoning time o a notice of bearing, the day on
which the notice is served is to be excluded.

la Hall . Casserly, 25 Miss., 48, it was said
that the proper mode of computing time, where
notice for a specific time is to be given before an
act can be done, is to exclude the day on which

RJN000029



6

In New York it is held that where, by the rules
of practice, any subsequent proceeding in a cause
is required to be bad within a certain number of
days after a prior proceeding, such as the eatry of
an order or the service of a notice, the day on
which the order is entered, or the notice served, is
excluded. See:

Vandenburgh 7. Van Rensselear, 6 Paige,
147.

Irving #. Humphreys, Hopk , 364.

Bissell v. Bissell, 11 Barb., 96.

In State ». McLeadon, 1 Stew., 193, it was held
that in computing the two days, in which 2 pris-
oner capitally indicted in Alabama, is entitled to
have a list of the jurors before the trial, the day
of delivery of the list and the day of the trial are
to be excluded.

Robinson . Foster, 12 lowa, 186, is directly in
point as to the computation of the time of notice,
required by the probate act to be given ' at least
ten days before the hearing.” In this case it was
decided thar, under a statute which required notice
to a defendant which should *leave ar least ten

days between the day of service and the first day -

of the next term,” both days must be excluded in
computing the time.

Under a statute requiring that certain peoalties
incurred by railroad companies should be sued for
within ten days, the day on which the penalty was
incurred, was held to be excluded, in

-—————Peopte v N:-Y wte- Cor 28 Barb 283

7

See this subject also discussed, and conclusions
reached in harmony with my contention in the
notes to

Avery v. Stewast, 7 Am. Dec., 250
Murfree’s Heirs ». Carmach, 26 Am. Dec.,

234.

" In Perham 7. Kuper, 61 Cal, 331, defendants
claimed under a sheriff's deed which was executed
on the sth of April, 1875 The execution sale
took place on October 5, 1874. Held, on the
authority of section 12 of the Code of Civil Pro-
cedure, that the judgment debtor had the whole of
the 5ch day of April, 1875, in which to redeem;
that the act of redemption was to be done within
six moaths after the execution sale; thus deciding
that the day of the sale was not reckoned as the
first day of the six months allowed for redemption.

S IL

Even if it be conceded, as contended for by coun-
sel for the respondents, that the first day of the ten
days notice was the day of posting, to wit, the 20th
day of September—still the notice, uader the cir-
cumstances of this case, was insufficient. Grant-
ing—for the sake of the argument,—that the notice
commenced to run on that day, the statutory period
of limitations would have expired,as stated by coun-
sel for the respondents, on the end of the 29th day
of September. But, unfortunately for his position,
the 2gth day was Sunday, and by the express re-

quirement of the statute then in force (Stat., 1851,
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104; Stat., 1861, 591), as well as under section
12 of the Code of Civil Procedure, the notice
should have remained posted during the whole of
the following Monday, the joth. The language
of the statute on this subject is as follows:

« The time in which aay act provided by law is
to be done is computed by excluding the first day
and including the last, unless the last day is a holi-
day, and then it is also excluded.”

It was suggested on the argument thar this
statute had no application to the giving of the
notice in question. A little consideration of the
statute, will, I thiok, convince the Court of the
fallacy of this position. The statute is broad in its
language, and was evidently intended to establish
one certain and uniform rule in regard to the com-
putation of time, in place of the uncertainty which
the argument in this case shows to have existed
among the decisions. If we analyze the statute
with reference to the present case its applicability
is at once appareat. The " act provided by law "
was the posting of the notices of the petition for

letters of administration; ** the time in which ™ this
act—which, from its very nature was a continuing
act—iwas to be done was af Jeast “ten days before
the hearing.” If, therefore, instead of the words
* the time in which,” and “ act provided by law,”
we insert their equivalents, the statute would
read as follows:

* The ten days before the hearing in which the
notice of the petition for letters of administration

et e e s
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day (the day of posting) and including the last,
unless the last day is a holiday, and then it is also
excluded.”

I respectfully submit that this brief analysis de-
monstrates the applicability of the statute with
mathematical certainty-

That this is the correct manner in which to com-
pute the duration of a statutory limitation, when
the last day thereof, falls on Sunday, has been
recognized by this Supreme Court in several re-
cent cases.

In Alameda Mac. Co. ». Huff, 57 Cal, 331, it
was held that, under an act requiring that a notice
inviting certain proposals for street work, should
be published daily, Sundays excepted, in a news-
paper, for five days, a publication commencing
Wednesday, March 4, and ending Sunday, March
8, was insufficient, and that the last publication
should have been on the gth—the following Mon-
day. The proceedings based on this insufficent

publication were held void.

The same point was decided in

People v. McCain, 50 Cal., 2:0.
People v. McCain 51 Cal., 360.

In Estate of Rose, 63 Cal., 346, the effect of
the rule is even better illustrated. That was an
appeal from an order directing the sale of real es-
tate of a deceased person. The sixrieth day,
after which an appeal could not be taken, fell on
Monday, faouary 2. The preceding Sunday was

is.10 be posted, is computed by excluding the first

RJNO00031




~stateinént was prepared and served in time.
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New Years Day, consequently the 2d was a holi-
day.

- It was accordingly held, that the sixty days limita-
tion on the right of appeal, did not expire until the
end of Janiary 1d, and that an appeal taken on
that day was in time. .

In Muir v, Galloway, 61 Cal., 498, this point
was again directly decided, in connection with the
extension of time for preparing a statement on
motion for 2 new trial. The facts were as follows:
On October zoth, 1880, verdict was rendered.
Notice of intention to move for a new trial was
filed and served by defendants, October 29th.
November 8th, defendants -obtained from the
Judge of the Court below an order granting ten
days from date in which to prepare and serve their
proposed statement on motion for new trial. 'On
November 12th, another extension of ten days was
granted by the Judge. November 28th was Sun-
day. On November 27th, the Judge made an
order allowing defendants ten further days from
November 2gth, within which to prepare and
serve their proposed t. The st t was
served on December gth, 1880. It washeld that,

1. The orders of the Judge did not extend the -

time for preparing and serving the statement more
than thirty days. 2. The last day of the period

of extension fixed by one of the orders being Sun-

day, it is not to be computed as any portion of the
time granted by the order, but it is a supplement-

ary-day, superadded by law. 3. The proposed

it e e e e e At S 4o R e i
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It having been conciusively established that the
notice of the petition for letters of administratiod
in the matter of the estate of Henry Ganahl, was
insufficient, by reason of a posting for nine days
only. when the Statute expressly required a post-
ing for at least ten days before the hearing, the
next question that suggests itself is, what effect
did this have upon the subsequent attempted ac-
tion of the Probate Court? The answer to this
question is easy. The effect was to render null
and void all the subsequeat acts of the Probate
Court, including the appointraent of Andrew Smith
as administrator, and to vitiate all of his attempted
acts, including the sale of the property in question.
A cursory review of a few general principles will
show the truth of this statement.

Proceeding for the settlement of the estates of
deceased persons are proceedings % rem, and, if
jurisdiction be acquired over the particular 7es, they
are binding against the whole world. But the
mere facts that such proceedings are ix rem, does
not dispense with the necessity of some kind of
notice, either to the parties interested or to the
world in general. Such'notice must be given be-
fore the jurisdiction of the Court attaches over the
particular subject matter in a given estate, not-
withstanding the Court may have a general inker-
ent jurisdiction over the sectlement of estates. [If
no such notice be required by statute, or if the
notice required by statute be not givea, the pro-
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would be absolutely void, as being in conflict with
the constitutional guaranty that no person shall be
deprived of his property withou: due process of
law.

In recognition of this rule the statutes of Califor-
nia, as well as of all the other states 1o which my
attenticn has been. directed, regulating the settle-
ment of the estates of deceased persons, of minors,
or of persons non compos mentis, invariably re-
quire such noice of the proceeding to be given.
Such notice is generally constructive, either
by publication or posting. A personal citation
on the parties interested is sometimes required.
It may be conceded, that, in such case, - a
constructive service by publication or posting, is
sufficient to bind the property of the estate, and to
give jurisdiction to the Court.. However that may
be, it is the universal rule that, where the statute
requires a notice of the application for letters test-
ameatary, of administration or of guardianship, to
be given by publication or posting, and there is no
appearance of the parties interested, the statutory
requirements must be strictly pursued, otherwise
the Court does 1ot acquire jurisdiction over the
parties, or over the particular 7es—the subject mat-
ter of the estate.

This result follows, whether the probate pro-
ceedings are regarded as general or special; and
although the Probate Court be considered one of

- general rather than of inferior or special jurisdic-

tion. The notice in such. case is identical with,

- and serves the same purpose as, the substituted

13

service of summons by publication against an ab-
sent or non-resident debtor. It certainly can need
10 citation of authority to convince the Court that,
in order to confer jurisdiction over the property
which it is designed to subject to the satisfaction
of the judgment, or over the parties interested,
under such substituted service of process, all the
statutory requirements, down to the minutest de-
tail, must be observed.

See Pennoyer v. Neff, 95 U. S, 714

Galpin ». Page, 18 Wall,, 351

Belcher z. Chambers, 53 Cal,, 433.

Randolph ». Bayne, 44 Cal,, 370.

McCurry ». Hooper, 12 Ala, 823; 46 Am.
Dec., 280.

Palmer #. Oakley, 2 Doug., 433; 47 Am.
Dec., 4t.

Jordan v. Giblin, 12 Cal., 100.

McMina v. Whelan, 27 Cal,, 312.

The doctrines thus briefly stated have beea fre-
quently approved by the Supreme Court of Cali-
fornia, This Court has repeatedly affirmed the

" rule that a strict compliance with all the statutory
requirements in regard to the notice, is a pre-re-
quisite to the jurisdiction of the Probate Court,
and, if such notice be insufficient, the Court’s sub-
sequent acts are void and may be collaterally at-
tacked. ’

In Pearson v. Pearson, 46 Cal,, 635, the validity
of a decree of distribution in the estate of a de-

d person.was rnllar.c[ally..atg__dsgd. at the in-_
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stance of one of the heirs. The law at that time

provid‘ed three different ways for notifyiag the per-

sons interested in the estate of the petition for
distribution. One of these ways—which was at-
Uem_pted to be followed—was by a publication of
notice for four successive weeks. The record dis-
rj10§ed the face that the order directing publication
limited the time thereof to less than four weeks.
The Court held a publication in conformity with
t.he order insufficieat: that a publication for the
l:l.me required by statute was essential to the jucis-

diction of the Court; and that the want of juris-
diction rendered the decree of distribution void
and open to collateral attack.

In Prior 2. Downey, 50 Cal, 388, the doctrine
was reasserted, in the most positive terms, that
the provisions of the Probate Acts, in reference to
sales of realproperty ot a decedent, are s#rictissimi
Jures, and a failure to comply therewith prevents
the Probate Court from acquiring jurisdiction over
the sale, and renders the same void, and subject
to collateral or direct attack. This doctrine is ap-
proved in

Wilson v. Hastings, 5 West Coast Rep.,
31.

Estate of Smith, 51 Cal., 563.

Fitch ». Miller, -z0 Cal., 385.

Spigg Estate, 20 Cal, 1235.

Estate of Boland, 53 Cal., 320.

Reynolds v. Wilson, 15 IIl, 395: 60 Am.
Dec., 752.

SRV

15

In Becket #. Selover, 7 Cal., 233, it was held
that a failure to give the required notice of the
petition for letters of administration was fatal to
the jurisdiction of the Probate Court, and rendered
the acts of a person attempted to be appointed as
administrator void. ) ’

In Seaverns o. Gerke, 3 Saw., 364, the effect of
a guardian’s sale, in the absence of 2 notice to the
parties interested, of the application for letters of
guardianship, was elaborately considered by the
Circuit Judge of this district. The statute in force
at the time of the appointment of the guardian
‘whose acts were called in question. required that
aotice to the parties interested, of the application,
should be given in such manner as the Judge should

order. No such notice was given. This absence
of notice, after an elaborate analysis of the decis-
jons, was held fatal to the jurisdiction of the Court
over the person and estate of the minor, and ren-
dered void a subsequent sale of the property of.
the ward made by the person whom the Coirt had
attempted to appoint as guardian. In this case,
the Court based its decision upon the opinion of
Mr. Justice Field, in Galpin 2. Page, 3 Saw., 126,
in which the general doctrine of service by pub-
lication, or substituted service of process, so far as
the same affects the jurisdiction of the Court, was
discussed. )

In Randolph v. Bayue, 44 Cal,, 370, the validity

of a probate proceeding, admitting the will of one’

Hildebrand, was collaterally called in question.

—__The statute at that time required that * if the heirs
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of the testator reside in the county, the Court shall
direct citations to be issued and served upon them,
to appear and contest the probate of the will at
the time appoiated. . No such citation was served,
and for that reason the Court held the proceedings
void, for want of jurisdiction. In his opinion,
Rhodes, J., speaking for the Court, said : “Although
proceedings for the proof of wills are usually treated
as proceedings 7 rem, yet, if thestatute requires
certain persons shall be notified, such provisions
must be complied with, in order to give the Court
jurisdiction.”

In the case of Williams z. Supervisors, 58 Cal,,
237, the Court held that in proceedings under the
provisions of the Political Code for the reclama-
tion of swamp land, the statutory publication of
the petition required by section 3,447, was one of
the jurisdictional steps in the proceedings, and if the
petition was not published as required, all of the
subsequent proceedings were void. In this case,
the publication was held insufficient, for the rea.
son that more than seven days intervened between
certain of the publications, which the statute re-
quired to be made * weekly.” This case is directly
in point, and shows that where the jurisdiction of
the Court over the subject matter of the procced-
. ings—that is, over the res—depends upon a statu-
tory notice by publication or posting, instead of a
personal service, the requirements of the statute
are jurisdictional. and must be strictly observed—
otherwise the proceedings are void.

17
Iv.

Having shown, as [ think, conclusively, that the

Probate Court nevur acquired jurisdiction over the
matter of the estate of Henry Ganahl; th.u.a.ll its
proceedings were utterly void; it necessarily fol-
lows that there never was.any administrator of
said estate. Therefore the admission in evidence
of the record in the matter of said estate, i.nclu.d-
ing the proceedings for the sale of the landin dis-
pute, and the administrator's deed, was r.n_-oneous.
It follows, also, that the Court's instruction, that
the plaintiffs’ action was barred by section 1,57 3 of
the Code of Civil Procedure, because the same
was not commenced within three years after the
sale, was likewise erroneous. Such section hasno
application to void sales, made by persans purport-
ing to act as executors or administrators, “fhc.rc
the invalidity results from an entire want of juris-
diction in the Court over the matter of the estate.
The operation of the section is confined to sales by
those who are executors or administrators, undera
valid appointment, in proceeding in which the
Court had jurisdiction.

Pryor ». Downey, 50 Cal.. 399-

Seaverns v, Gerke, 3 Saw., 353, 368.

McNeil . First Cong. Soc , 4 West Coast
Rep., 421.

To defeat the plaintiffs’ contention on this poia,
the defendants rely upon certain cases in Califor-
nia, interpreting section 1.373 of the Code of Civil
Procedure, and on one case in Massachusetts under
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a somewhat analogous statute. The cases in Cal-
ifornia all had reference to a probate sale in the
same estate. The cases from 10 Otto, 568, and
3 Sawyer, 210, were in connection with the same
sale. The case in Massachusetts was similar. The
sale was held void, for insufficiency in the proceed-
ing for, the sale, to wit, for insufficiency in the pe-
tition for the sale. The cases fell within the direct

language and purpose of the statute, and no ques- .

tion was raised in either of them, as to the juris-
diction of the Court over the subject matter of
the estate, or to the validity of the appointmsnt of
the executor making the sale. In each of such
cases there was an executor, acting under a valid
appointment. In the case at bar there never was
an administrator. Consequently there could be
no “sale by an executor or administrator.” The
condition which the statute itself imposes upon its
opera.ion never existed. The inapplicability of
the statute to the sale in question seems apparent
upon the most casual inspection of its language.
Certainly, the mere fact that the sale was made by
one who called himself an administrator would not
be sufficieat to put the statute in operation, al-
though the deed purported to be made by order of
the Probate Court. The order of such Court, in
a proceeding in 'which’it had néver obtzined juris-

diction, could give no further or greater effect to
the sale, than the sale would have if it purported

to be made entirely without the intervention of the

Probate Court. The soundness of this positionis

s
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In Pryor v. Downey, 50 Cal, 333. 390. Mr.
Justice McKinstry, in rendering the opinion of the
entire Court, considered the effect of a-probate
sale by a person acting a: an administrator, under
aa order of the Prubate Court, when such person
had failed to comply with the conditions of the
order of the Court appointing him. In this case
the Court used the following language, oa page
309: * Foster, therefore, was not administrator
of the estate, and both the pretended sale by him
and the order purporting to authorize ‘it made by
the Probate Court—then a Court of limited and
inferior jurisdiction—were inoperative to transfer
to the purchaser any right or estate in the land,
legal or equitable. Nor can any recognition by
the Probate Court maks ome an administralor de
facto. No person’ can KUl that position, except
after due appointment and qualification. Under our
system, there is probably no such thing as an
executor de son tort; at all events, no man can be
executor de son fovt in regard to land. And, gen-
generally. it may be said, an executor de son fort is
an executor only for the purpose of being sued, or
made liable for the assets with which he has inter-
meddled. It necessarily follows, that an attempted
sale of an estate by one not an executor oF ad-
ministrator can transfer no right, even though there

should be a subsequent order of the Probate .

Court, as upon a final accounting by the pretended
administrator.”
In the very recent case of NcNeil z. First Cong.

Soc.. 4 West Coast Rep., 421; this point was

e
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directly decided by this Court. In this case the
defendants claimed title to the pre:nises in contro-
versy under a decree of confirmation by the Pro-
bate Court of San Fraacisco, of an administratur’s
sale of the real estate of a decedent. This sale
the Court held absolutely void for entire waat of
jurisdiction in the Probate Court over the matter
of the estate of the deceased. The defendants
then relied upon sec:ion 1,573 of the Code of Civil
Procedure. The Court held the section inappli-
cable, because the premises in coatroversy were
not subject to sale, as the Court had no jurisdiction
over the subject matter of the estate. The learned
counsel for the respondents attempts to distinguish
this case from the one at bar. But the distinction,
so far as the question under discussion is con-
cerned, is neither real nor apparent. In each case

the sale questioned was attempted to be made
under the provisions of the probate act; in each
case, such sale was attempted to be ordered and

confirmed by the Probate Court. The only dis-

tinction that can be made be:weeu the two cases

is, that in McNeil #. First Cong. Soc., the invalid-

ity of the sale was due to an- inkerent want of
jurisdiction over the subject matter of the estate;

while in the case at bar the want of jurisdiction

was due to a different cause. Bur the same effect

follows the waat of jurisdiction. In each instance

the attempted action of the Court is void. It

necessarily follows, that if section .573 is inap-
plicable to a probate sale in a proceeding in which

the Court lacks rnherent jucsdiction, it is likewise

21

inapplicable to a sale when there is an entire waat
of jurisdiction due to any other cause, such as a
failure to give notice of the petition for letters of
admin’stration.

" In the cases of Seaverns v. Gerke, 3 Saw., 368,
and Prior v. Downey, so Cal., 397, the effect of
the statute of 1866, validating probate sale under
orders of Probate Courts in this State, was con-
sidered. In considering this stamte in connection
with its application to the guardian's sale men-
tioned, Mr. Justice Sawyer, used language which
is applicable, by analogy, to the case at bar; on
page 368 he said :* * There is something more in
the probate proceedings under consideration than
a2 defect of form or mere errors. There is a fail-

_ ure to acquire jurisdiction of the parties whuse in-

terests are to be affected—a failure of authority to
actat all. This is, it is true, the result of an
«omission’ to give notice; but it is hardly to be
supposed that the Legislature contemplated such
an omission. The term doubtless refers to omis-
sions in the acts to be performed in the exercise
of a jucisdiction, which has once attached, and not
omissions of acts essential to give jurisdiction to
actatall. If the act was intended to include the
latter, then it must be void as to such matters.
Before the passage of the acts, the proceedings, as
we have sesn, were utterly void for waat of juris-
diction. The rights of the complainants were as
much unaffected by the proceedings as if they had
never been taken.” The decision in Prior ¢
Downey is to the same eflect.
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The statement ‘made by counsel for the respond-
ents in his brief, and reiterated on the argument,
that the Statute of Limitations commenced to run
against Henry Ganahl prior to his death, by
.reason of adverse possession of Van Houten, and
consequently continued to run against his heirs,
the present plaintiffs, without interruption, is not
sustained by the evidence. As stated by the ap-
pellants, in their second specification of errors
(Trans., p. 61) there is no sufficient evidence
showing, or tending to show, that prior to the
death of Henry Ganahl, the ancestor of these
plaintiffs, that these defendants, their grantors,
predecessors, aacestors, or those under whom

_ they claim, were in 'sufficient open, notorious, ex-
clusive and adverse p ion of the d ded
_premises, claiming to own the same, to set the
Statute of Limitations in motion prior to the
death of Henry Ganahl, The only evideace hav-
ing the slightest tendency to show adverse pos-
session prior to the death of Henry Ganahl. is the
testimony of Asa D. Hatch (Trans., p. 27-29); of
William Davis (Trans., p. 30-32); of Catherine
Broad (Trans., p. 32—34); of Samuel West (Trans.,
p. 35--36); of Henry H. Bigelow (Tracs., p. 38).

All these witnesses agree in testifying that when
they first became acquainted with the lot in con-
troversy, and until long after the death of Heary
Ganahl, it was a mere sand hill; entirely unim-
proved; covered with scrub oaks and lupins; that

23

Van Houien never resided ou the property, or
otherwise occupied it; the only evidence of ad-
verse possession is the hearsay testimony that he
claimed to own it, and sometime between 1850
and 1833, erected a fence on one or two sides of
the Jot. On cross-examination it appeared that
this fence, or at least part of it, was what is known
as a “brush fence.” (See Testimony, Hatch,
folios 83, 23: Bigelow, folios 113, 114.) This
feace, the testimony shows to have been scon
covered with the drifting sand, as was also the
fence on one side of the lot said, by the witness
Broad, to have been erected by her husband.
{See testimony, Broad, folio 98; West, folio 104,
107.) Mr. West also testifies that the division
fence, ‘erected by him, after Ganahl's death, was
soon broken down by the winds and sand; that it
had to be replaced two or three times; and that the
old fence taken up by him, was all rotten and good
for nothing. :
It is respectfully submitted that this testimony
of the defendants’ own witnesses, is far from suffi-
cient to establish adverse possession prior to the
death of Henry Ganahl. There is no evidence
that Van Houten was ever in the “actual con-
tinved occupation of the land,” within the meaning
of Section 324 of the Code of Civil Procedure.
But the fence crected about the lot was not 2
« substantial inclosure,” within the mzaning of
that statute, as it was soon covered with sand. 55
as to become invisible.
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Borel #. Rollins, 30 Cal., 4¢9.
Polach ¢. McGrath, 32 Cal., 13, and cases
cited.

Moreover, it has been decided in this State that
a “brush fence” is not a substantial inclosure
within the meaqing of the stawe.. S

Hutton @. Shoemaker, 21 Cal., 433

Again, the evidence of Broad (page 33) shows
that Vaa Houten’s alleged possession of the lot in
coatroversy was neither uninterrupted nor contin-
uous. She testifies that Van Houten was com-
pelled to bring suit against one McGuire to obtaia
possession of the property.

VL

Even if the court should be of the opinion that
the evidence of the defendants’ witaesses is suffi-
cient to show adverse possession in the de-
fendants’ ‘graators, prior to the death of Henry
Ganzhl, it should not, on that account, refuse the
plaintiffl a new trial for error in the admission of
the probate proceedings, and in the instructions.
It will be noted that the plaindff had no oppor-
tunity to offer evidence in rebuttal of the defend-
ants’ evidence of adverse possession, uatil after
the Court had admitted in evidence the adminis-
trator's deed. That deed determined the plaintifi’s
case so far as that trial was concerned. 'Any evi-
dence offered by them against the claim of adverse
possession could have had no possible effect upon
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the verdict. Under such circumstances it has been
the invariable practice of the Court to order a new
trial. See
Schroeder . Schweizer Lloyd, etc, 60
Cal., 467-

VIL

The only remaining question to be considered,
is the one suggested by counsel for respondeats,
that Henry G. Ganahl, the present plain:iff, be-
came of age on the first minute of the tenth day
of April, 1876, and consequently this action, as to
him, was barred on April 9. 1881, In support of
this position he relies upon the artificial rule of the
commoa law, determining the period of minority. A
simple reference to the provisions of the Code will
dispel this flusion. The Civil Code provides, sec-
tion 23, mingrs are: -

«y. Males under twenty-one years of age.

« Section 26. The periods specified in the pre-
ceding section must be calculated from the
first minute of the day on which persons zre bora
1o the same minute of the corresponding day com-
pleting the period of minority.”

The only difficulty that can arise in the coa-
struction of this section is in determining the
meaning of the phrase * completing the period of
minority.” A reference to the preceding section
will show that the ** period of minority” is tweaty-
one years in males, and eighteen years in females.
If we accept the method of computation suggested
by counsel for the respondents, the word “ corres-
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poading,” in section 26, must be entirely ignored.
The first minute of the *corresponding day”
necessarily means the “ corresponding day ” of the
month, Lwenty-one years after the day of birth.
This is the mettod of computation that was
adopted by department one in this case and it is
undoubtedly correct. In their note to section -6,
the Code Commissioners state that it was their in-
tention to change the common law rule.  The cor-
rectness of this interpretation is rendered indis-
putable when we considered the definitions of the
words * yeac” and " day" givea in the Political
Code. It is provided therein, * Section 3.257. The
team ‘ year’ means a period of three hundred and
sixty-five days, ® * * and the added day of
aleap year, and the day immediaely preceding,
if they occur in any such period, must be reckoned
together.”

“ Section 3,259- A day is the period of time be-
tween any midaight and the midnight follow-
ing.”

Applying these provisions to Sections 25 and 26
of the Civil Code, and Henry G. Ganahl was born
on the first minute of the rith of April, i855; he
attained his majority on the first minute of the “cor-
responding” day, twenty-one years, or twenty-one
times three hundred and sixty-five days, there-
after—that is, on the first minute of April t1, 1876.
He was eatitled to commence an action for the re-
covery of whatever interest he had in the land in
Jispute, within the period of five years thereaf:er.

_{Section 328, C. C. P.) This period would have
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expired at the end of the 1oth day of April, 1831,
bui such dey was Sunday: and, by the express
provisions of the Codes, he had the whole of the
following Monday, the 11th of April, in which to
bring his action. He brought it on that day, and
conscquently it was in time. '
See Civil Code, Sections 10, I1.

Code of Civil Procedure, Secs. 12, 13.

Alameda Mac. Co. ». Hufl, 57 Cal., 33t

People ». McCain, 50 Cal, 210.

People #. McCain, 51 Cal., 360.

Estate of Rose, 63 Cal.,, 346.

Muir ». Galloway, 61 Cal., 498.

Perham v. Kuper, 61 Cal., 331.

The counsel for the respondents asserts that
these sections of the Codes are inapplicable to this
case, because of the language of Section 328 of
the Code of Civil Procedure, preventing the bring-
ing of the action after five years. But thisis
merely begging the question. The question is,
when does the five years terminate. The law
says, not until the end of the Monday following
the Sunday, which otherwise would have been the
termination. The Sunday, in such case, as cited
in Muir ». Galloway, is a dies men: not to be
couated in the period of limitation: 2 supple-
mentary day superadded by taw.”

It respectfully submitted that the appellant,
Henry G. Gaaahl, is entitled to a new trial in this
case, and that it should be so ordered.

CARTER P. POMEROY,

A foar—A
Attorney-iorrxpp
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STATE OF CALIFORNIA. < _
: 3 X NN By S

; HENRY GORDON GANAHL =r ats,
' Appellunts,

18.

] LEWIS SOHER Er AL,
j _ Respondents.

PETITION FOR HEARING IN BANK,

k
$ Ty the Honorable the Supreme Court of the State of
Culifornic.

The plaintiff and appellant, Henry Gordon

/% j' Oﬂc&m ber /5
/

Gaunahl, prays that he be granted n hearing in

L

\

)

} bank in the above-entitled cause, for the reason,
. which he most respectfully submits, that the judg-

ment of Department Oue of this Cuurt, as shown

: by the opinion of Mr. Justice Ross, was hased
! upon a miscoustruction of section 823 of the Code
/

-of-Civil Procedure.
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This was an nction of ejectment. The defend-

ants, among other defenses, relied upon the five
years Statute of Limitatione, as feund in section 318
of the Code of Civil Procedure. The facts of the
case in conneetion with this defense are eorrectly
stated in the opinion of Department One, with the
exception that the Court nowhere mentioned and
apparently overlooked the controlling fact that the
tenth doy of April, 1831, was Sunday. Such day
being Sunday, the plaintiff, by the very terms of the
statuteregulating the computation of time, ind the
whole of the fullewing day, to wit, the Lith of April,
1881, in which to briug hisaction. Be brought his
action on that day, and consequently the same was
brought in time. The universal rule as established
by the Code is, that where the last day of the time
within which an act can be done faly on Sunday,
the party hag the whole of the following Moondoy in
which to act.

Civil Code, sections 10, 11.

Code of Civil Procedure, sections 12, 1.

Alameda Mae. Co. v. Huff, 57 Cal. 331.

People v. McCuin, 50 Cal. 210. '

People ». McCain, 51 Cal. 360,

This is the view that the leurned judge of the
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He charged them that so far as Henry Gordon

Ganalil wos concerned, the action was Lrought
within the five years limitation. (See Transeript,
page 54.)

Ttis respectfully submitted that the Court erred
in holding that the appellant Henry Gordon
Ganahl's cause of action was barred by the fve
yeaes Stalute of Limitations. Wherefore the peti-
tioner prays that he be granted n hearing in bank.

CARTER P. POMEROY,
Attorney for Petitioner.

S e LEZ  fag £

trizl Court took in his instructions to the jury.
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IN THE SUPREME COURT

STATE OF CALIFORNIA.

il — et~ ———

HENRY G. GANAHL, BT ALs,
Appellants,

vs. .
No. 8441.

LEWIS SOHER, Er ALs.,
Respondents.

BRIEF OF REEPONTENTE

ON HEARING IN BANK.

FACTS.

The evidence of the plaintiffs, pages 17, 18 and
19 of Transcript, shows that John W. Geary, first
Alealde of San Francisco, issued a grant «f the
fifty-vara lot in dispute, to Henry Ganabl, the
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husband of one. and father of the other two
plaintiffs, in December, 1849, and that he died in
Georgin ou the 12th day of May, 1855; and that
Elizabeth Ganabl was born on the 21st day of
May, 1853, and that Henry Gordon Ganah! was
bora on the 11th day of April, 1855, and thet
peither of the plaintiffs were ever in possession
of the lot.

The evid for the defendants shows the fol-
lowing facts — pages 27 and 28 of Transcript :—

Asa Hartca testifies that he located in 1849 on
the lot opposite the oue in dispute, and built a
house and lived there about twenty years, and
was acquainted with this lot in dispute, and that
Mr. Van Houten claimed the ownership of this
lot in 1853. That he, Van Houten, agreed to
and did pay for half of the fence and bulkhead
on the soath side of the lot.

That there was a front fence bailt, and he pre-
sumed Van Houten built it, and that there was
a brush fence around the rest of it.

On cross-examination he testifies that from the
transactions with Van Houten, he found out he
owned the lot ; and on page 29 he says:—

Van Houten pretended to be in possession.
When I went to him, I asked him if he owned the

on et
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property, and be said “Yes.” AN T know is he
claimed to own it.

On pages 30 and 31 of Transeript —

Wrriax Davis testifies that be was acquainted
with this lot in 1851 and ’52, and that Mr. Broad
fonced the lot for Mr. Van Houten in 1853 or '54;
and thet he knew the lot from 1852 or "53 or
1858, and up to 1860, and that he always thought
it was Vao Houten’s lot. That was the general
talk emong those who kuew the lot. I never
knew of but two owners for the lot, that was
Vano Houten and Lipman.

Oun page 34 of Transcript CoLowsus BaerLer?
testifies that Mr. Lipman bought the lot in 1869
and built a house on it. :

Trowss Youxe, oo page 34, testifies that he
bought the lot of Mrs. Van Houten, and that it
waa fenced. -

And on page 35 Sauver West testifies that he
first became acquainted with the lot in 1858, and
be found an old fence on the lot; that he un-
derstood Van Houten owned the lot.

On page 38 Heway Bigsrow testifies that he
knew Van Bouten in 1851, and up to 1853. That
Van Houten claimed to own this lot in 1861-2-3.
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“I saw the lot in 1850 and 1851; there was s
brush fence around it; it was built uader the
order of Van Houten.” i

Then follows, on page 39, &c., the evidence of '

the defendants, that they purchased the land and
built residences thereon. .

The defendants then put in evidence deeds
showing a chain of title from Van Houten to the
defendants, and also the probate proceedings in
the matter of the eatate of Henry Ganahl, page
432, showing that the lot was sold at Probate sale,
and deeds showing that the defendants herein ac-
quired that title.

.And defendants also proved, pages 49 and 50
of Tranacript, that the lot was assessed to unknown
owners from 1850-61 to 1853-64; and thereafter to
1858-69 to John A. Van Houtep, and that Van
Houten paid the taxes from 185051 to 1858-59,
when he sold it to Wm. H. Post, and that the lot
has been wssessed to, and taxes paid by, the de-
fendants and their grantees ever since.

Points and Authorities.
L

The respondents claim that the evidence shows
that Van Houten was in possession of the lot,

5

claiming the same as his own, several years if not
full five years before the death of Van Houten,
and that the Statute of Limitations having begun
t0 ruo agsiost Henry Ganahl before his death, it
continued to run and the title became vested in
Van Houten upon the expiration of five years
from his entry thereon in 1850.

Angell and Ames on Limitations, section 477,
says: “ When the statute has once begun to run
it will continue to run without being impeded by
any subsequent disability.”

In Hogan vs. Burts, 94 U.S., 779, the Court
says: ** When the statute has begun to run it will
continue to run without being impeded by sny
subsequent disability."

In Crodby vs. Dowd, 81 Cal., 597, the Court
says: * Crosby’'s possession was not invaded in
his lifetime; bad it been and had the Statate of
Limitations been set in motion during that period
its ruaning would not, of course, huve been ar-
rested by the subsequent disability of the plaintifi.”

in Harris vs. McGovern, 2 Sawyer, 515, the
Court ssys: “ When the Statute of Limitations
once begins to run upon a right of action to re-
cover lands, it is not interrupted by the subse-
quent descent of such right of action to a party
laboring under o disability to sue at the time of
auch descent cast.”
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The same rule is sdopted in the following

cases:

Floning vs. Griswold, 8 Hill, N. Y., 85.

Demarest vs. Wynkoop, 8 Jobn. Ch., 139-144.
" Kondford vs. Sandford, 62 N. Y., 653.

Mercer vs. Selden, | Howard U. 8., 48,

Juckson vs. Roosevel, 18 John., 40.

Kistler v8. Hereth, 39 Am. R., 132-134.

The Civil Code, Section 1007, says: “ Ocecu-
pancy for the period prescribed by the Code of
Civil Procedure as sufficient to baur an action for
the recovery of property confers a title thereo.”

Cannon ve. Stockmon, 36 Cal., 538.
Arrington vs. Liscom, 84 Cal., 365.

IL

The respondents claim also that the plaintiffs’
right is barred by reason of their not commeacing
the nction within five years after their disability
was removed.

The counsel for plaintiffs admits that the action
is barred as to Maria Ann Ganahi and Anu BEliza-
beth Gauahl, but claims that it is not as to Henry
Gordon Ganahl.

The facts show that Henry Gordon Ganahl was

|
g
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action was commenced on the eleventh day of
April, 1881. The question is, when did Henry
become of the age of majority?

94 Kent's Commentaries, side page 233, Chup-
ter 81, under the head of Infants, says:

“The age of majority is coml;é{ed on the be-
gicning of the duy preceding lhe/\annivermry of
the person’s birth.”

See also, 1st Bouviers' Law Dictionary, title In-
fants, page 705.

This plaintiff, then, became of age on the first

‘ mipute of the tenth day of April, 1876, and he
“had ell of that day in which he could have com-

menced the action, and his full five years to com-
mence the action expired on the ninth day of
April, 1881, because if he had all of the tenth
day of April, 1876, to commence the action, the
last day of the five years thereafter must have ex-
pired ou the ninth day of April, 1881. 1If you
ipelode the tenth day of April, 1876, and the
tenth day of April, 1881, you give him six tenth
days of April, or one day more than five years.

In the case of
Phelan vs. Douglass, 11 How. P. R., 193,

the plaintiff brought suit to redeem land sold
under foreclosure of mortgage.

;-8

- born-ou the-eleventh day-of April;-1855, and this
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The statute gave him ten years within which
to bring the action after he became of the age of
wmajority. He was born on the 14th day of De-
cember, 1820, and the Court says: “He had ten
whale years after such dieability removed to bring
suit. We must in computing that ten years take

"in the 13th day of December 1841, bacause he

bad the whole and entire part of that day to sue
in * # ¢ computing that as the first day of the
ten years, and that period expired with the ex-
piration of the 12th day of December, 1851. He
did not sue until the 13th of that month, and
then his whole ten years had expired and the
statute barred his claim.” See slso:

State vs. Clark, 3 How. (Del.), 55T.
Hamlin vs. Stevenson, 4 Dava (Ky.), 597.

The Code, it seems to us, does not change the
above rule as to when a person arrives at the age
of majority. Section 26 Civil Code, says:

“The time must be calculated from the first "

minute of the day on which persons are born to
the same minuate of the corresponding day, com-
pleting the period of mivority.” Certainly plain-
tiff's minority was completed on the 10th day of
April, 1876, or else we would allow him 22 eleventh
days of April to complete his minority.

The plaintiff then had ail of the 10th day of

e . [
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April, 1876, to commence his action, and the five
years expired with the expiration of the 9th day
of April 1881.

But if this wes not so we claim that under sec.
898 of the Code of Civil Procedure, which pro-
vides that “the time during which such dis-
ability continues, is not deemed sny portion of
the time limited for the commencement of such
action ® * * but sach action may be commenced
within the period of five yenrs after such disability
ghall cease; but such action shall not be commenced
after that period.

The statute not only provides that an action
may be commenced within five years after the dis-
ability shall cease but expressly provides that
such action shall not be commenced afier that period.
And we claim that even if he had all of the
10th day of April to commence the action,
the fact of that day being Sunday, did not
give bim another day, because that is expressly
prohibited by the very statute he claims under.

We think the decisions of the Court sustain
this position.

In the case of
The People ve. Luther, 1 Wend., 43,

a party, whose land had been sold, attempted to

——
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redeem. The statute gave him fiftecen months
within which to redeem, and that time expired on
the 13th day of April, which was Sunday, and he
tendered the money om Monday, the 14th, and
the Court held it was too late. See also

Hbernia Bank vs. O’ Grady, 47 Cal., 579.
Presbney vs. Williams, 15 Mass., 193.
Patrick va. Faulke, 46 Mo., 314.

Bissell vs. Bissell, 11 Barb., 96.

Haly va. Young, 134 Mass., 384.

Eax-parte Dodge, T Cowen, 147.

Ellen vs. Bliots, 67 Ala., 432.

In the last case it was claimed under a statute
similar to section 10 of the Civil Code, that when
the last day of the expiration of the time was
Sunday, that the party had all of the next day,
but the Court held the statute had no application.

j118

We also cleim that the plaintiff’'s claim is barred
by section 1573 of Hartson's Practice, which pro-
vides that o action for the recovery of real '
estate, sold by en executor or edministrator, can
be maintained unless it be commeaced within
three years next after the sale.

But the counsel for plaintiffs claim, the notice

of the hearing of the patition for letters of ad-

11

ministration on Henry Guoahl's estate, was not
posted for the length of time required by law,
and therefore the whole proceedings were void.

We think the notice was given for the length
of time required by lad. )

It was posted on the 20th day of September
and the hearing was on the 30th day of Sep-

tember.

The statute at that time—section 80 Belknap's
Probate Law, was the same as section 1873 of the
Code of Civil Procedure, which provides that
notice must be giveo at least ten days before the
hearing,—by excluding the Grst and including
the Inst day, we have ten duys, and we think that
bas been the rule adoptéd and the practice in a
large majority of cases in the Probate Court.

Bstate of Osgood Myricks, R., 153.

This was a case of sale of real estate, and sec-
tion 1547 provided that’ notice of the time and
place of sale musb be published for three weeks
successively next before the sale. ’

The first publication Was 00 the 19th of June,
and the bearing om the 10th of July, and the

Court held the notice commmeaced at the com- .

mencement of the 19th of June and ended at mid-
night of the Oth of July, and was three weeks

notice before the hearing
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Section 1303 of the Code of Civil Procedure,
in regard to Wills, shows that the ten days’ notice
includes the first and last days of the publication.

People ex: rel Enight vs. Blanding, 10 P. C. L.
. J., 614,
Mich vs. Mayhew, 51 Cal., 514.

In the last case the defendunt offered iu evi-
dence a list of illegal votes cast at the election,
served on the Tth; the trial commenced ou the
10th, end the plaintiff objected that the list was
not served three days before the trial, ss provided
in section 1116 of the Code of Civil Procedure,
which says * no testimnony can be received of illegal

votes unless the party contesting such election

deliver to the opposite party, at least three days
before such trial, & written list of the number of
dlegnl votes,” &c.. The Court held the list was
served in time.

The lenguage of section 1116 and 1373 is of
the same import—the one suys the notice must
be given at least ten days before the hearing, and
the other, that the list muat be delivered three
days before the trial.

In the case of Oann vs. Warren, 1 Houstans, Del.,
188, the Court held the notice served on the fifth
of November for the fifteenth of November was
ten duys notice and sufficient.

13

In the case of Anderson vs. Bauéhman, 6 Mich.,
298, the Court beld that und>r o rule requiring
four days notice, exclusive of the day of service,
that & notice served on the twenty-eighth of April
for the second day of May was sufficient.

Io the case of Thomas vs. Afflick, 16 Penn. St.,
14, the law provided that no writ shall be sued
out against any Justice of the Peace until notice
in writing shall have been delivered to him at
least thirty days before auing out the writ.

The notice was served on the nmeteenth of
Msy, and suit brought the exghteenth of June,
and the Court held that the first day should be
included and the last day exciuded, and thut the
suit was not brought too soon.

In Northop vs. Cooper, 23 Kan., 432, the ques-
tion was whether a notice of sale had been pab-
lished thirty days.

The statute required publication for at least ~

thirty days before the day of sale. -

The first publication was October 13th, and the
eale November 12th. It was contended that full
thirly days must intervene between the first and
last publication, but the Court held that the no-
hce was sufficient. :

The same rule is adopted in the case of Hage-
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man vs. Ohio Building and S. Association, 25 Ohio,
St., 186-207. -

In Faulds vs. People, 66 Il., 210, the law re-
quired the notice of sale to be posted six days;
it was posted on the afternooun of the fifteenth for
the twenty-first of the same month. Held suffi-
cient. ’

See the following cases which also held that

"the notice is sufficient:

Griffich vs. Bogert, 18 How. (U. S.) 18,
Charles vs. Stanberry, 3 John, 261.
Central Bank vs. Alden; 4] How. Pr. N. Y.,
102. .
The authorities cited by-appellants have no
application to the facts in this caze.
In the case of
Williama ve. Board of Supervisors of Sac.
Co., 58 Oal, 28T,

the law provided that thé petition should be pub- -

lished for four weeks next preceding the hearing;
and the Court held that as seven full days inter-
vened between some of the days of said publica-
tion it was insufficient.

In the case of

Alameda Mac. Co. vs. Huff, 57 Cal., 331; and
People vs. McCain, 50 Cal., 210; and

15

the law required the ootice to be pablished daily
for five days, Sandays excepted, nnd the Court
beld that five daye’ publication, including Sunday,
was insufficient. :

In Himmelmann vs. Cain, 49 Cal., 285, the law
required the notice to be pablished for five days,
apd it was published from the 25th to the 29th
day of August, which was held sufficient.

Tn Pearson ve. Pearson, 4t Cal., 809-635, the
law required the notice to be published four
weeks (twenty-eight days) before the time of
hearing, and the order for publication was made
on the 8th day of May, fixing the hearing for the
4th of June, which showed the publication must
include the first and last days to make twenty-
eight days, while in the case at bar there were
eleven days, inclusive of the first and last days.

In Meredith vs. Clancey, 59 Tad., 466, the law
provided that the time and place of sale under
execation shall be advertised three weeks succes-
sively next before the sale, and the frat publica-
tion was on the 12th of December, and the sale
took place on the lst of January, showing that
the time of the advertisement included the first
and last days, and the Court held the notice in-
sufficient, and seid either the first or the last day
should be excluded.

People v8. McCain, 51 Cal., 380,
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In case of Handly vs. Cunningham, 12 Ky., 401,
the question was when an Act of the Legislature
took effect. The Act provided that, ** This Act
shall take effect and be in force from and after
the first day of September,” and the Court held it
was not in forca on the first day of September.

And in Wood vs. Commonwealth, 11 Ky, 220,
the law required au appeal to be taken within
sixty days from the rendition of the judgment,
and the Court held the day of the rendition of
the judgment must be i luded

The case of Bemis va. Leonard, 118 Mass., 502,
simply beld that in computing time from the date
or day of the date, or from certain acts or events,
the first day must be excladed.

The case of Walsh va. Boyle, 30 Md., 266, de-
cides that an order of the Court allowing each
party to take evidence on one day's notice, that a
notice served on the 28th to take evidence on the
29th, was one day's notice and sufficient.

In Thorne vs. Mosher, 20 N. J. Bq, 267, the
question was whether s tender of interest on the
sixteenth was in time on e bond which provided
that the interest should become due ou the first,
and if the srme remained unpaid fifteen days there-
after, the whole sum should become due, and the
Court beld the Grst day should be excluded.

17

Io the case of Duffy va. Ogden, 64 Peun. St.,
241, the question was whether a three months’
notice to terminate s lease was sufficient. The
lease was for one year from the 25th day of
March, and the notice was given on the 25th day
of December. The Court beld the lease expired
on the 24th day of March, and that the 25th day
of December, the day of giving the notice, must
be counted, and, therefore, the three months’ no-
tice previous to the termination of the lease was
completed on the 24th day of March, and was
sofficient. The cases in Seventh American De-
cisions, 260, and Twenty-sixth American Decia-
ions, 334, held that the first day must be excluded
and the last day inecluded.

In the case of Early vs. Doe, 18 How., U. 8, 611,
the question was whether twelve weeks' notice of
a sale for taxes was published or not.

The first publication was on Saturdny, the
twenty-sixth of August, apd last on the fifteenth
of November, and the Court held the notice was
not published twelve weeks. ’

The Court says the twelve weeks expired on
the seventeenth day of November, which, by com-
puting the time, will be found to be Friday, and,
as the Court held, the sale was made two days too
soon.
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1t seems to me this is an authority that the first
and last day of the publication should be included.

Iao the case of Pryor vs. Downey, 50 Cal., 309,
no administrator was appointed.

In Wilson ve Hastings, &6 West. Coast Rep., 31,
the petition was held insufficient to give the Court
jurisdiction.

In McNeil vs. First Congregational Societyof 8. F.,
4 West Coast Rep., 421, the deceased died before

the adoption of the Probate Law, and the Court
held that the Act subsequently passed did not
give the Court jurisdiction of the estate.

1v.

1 claim, further, that the fling of the petition
staling the jurisdictional facts gave the Court ju-
risdiction of the subject matter, and that if there
was any irregularity in the proceedings thereafter,
the judgment of the Court could not be attacked
collaterally.

Io the matter of James, Administrator, 32 How.,
P.R., 409, it was claimed the administrator's au-
thority was void because the parties were not
cited, but the Coart said the Surrogate of Albany
obtained jurisdiction of the subject. not by the
citations, but by the residence of intestate within

the-Connty-of-Albany at the time of his death

[
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Uunder our statute the fling of the petition,
stating the necessary facts, gives the Court juris-
diction of the subject matter.

1n Warner vs. Wilson, 4 Cal., 312-313, the Court
below ruled out the evidence in relation to the
appointment of & guerdian and the letters of
guardianship, because no service was made on the
ward, and the Supreme Court reversed the lower
Court on that ground, apd said the evidence
should have been admitted, that the same coald
ot be questioned in a collateral proeeding.

Fr on Judgments, Section 126, says
there is a difference in obtaining jurisdiction, and
a defect in obtainiung jurisdiction.

The fact that defendant is not given all the
time allowed by law to plead will not ordinarily
raske 8 judgment vulnerable to a collatersl attack.

See also, Section §08, same anthor.
Whitwell vs. Bardier, T Cal., 63.
Sheldon vs. Wright, 5 N. Y., 518,

In Haynes va. Meeks, 10 Cal., 118, the Court
says: * The fact of the death of the intestate, and
of his residence, are foundstion facts upon which
all the subsequent proceedings wmust rest.

Jruin vs. Seriber, 18 Cal,, 503.
Peck vs. Strauss, 33 Cal., 683.

—Taicas vs. 1vdd, 28 Cal 184
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4d Redfield on Wills, *page 59, clause 3, says:
« Whea the Court has jurisdiction of the subject
inatter, the probate is conclusive in every par-
ticular.”

Same authority, *page 123, clause 6, lays down

the same rule.

Also, on *page 121, note 2, says the deceased, at
the time of hia death, must have been domiciled
or else have some estate within the juriadiction
of the Court. -

These two leading facts being comceded the
Court acquires jurisdiction both of the general
subject and of the particular cause.

V.

This was a judicial sale, and the Court having
jurisdiction of the subject matter and the cause,
the sppointment of the administrator was not
void ; but if it hnd been, the Statute of Limitation
applies.

Harlan vs. Peck, 33 Cal., 620.

Meeks vs. Olpheri, 10 Otto., 568.
Mecks vs. Vassault, 3 Saw., 210-216.
Holmes vs. Beal, 9 Cush., 223.

I submit that_the notice of the hearing of the

21

petition for letters of administration was sufficient,
but if it hed not been, the cases cited by appel-
lant in regard to void judgments has oo applica-
tion to an innocent purchaser at a judiciel sale.

There is no proof or sllegation that the pur-
chaser at the probate sale bad any potice of any
defect in the proceedings, and I believe it is a
universal rule thet an innocent purchaser at such
sale for value is not effected by any error of the
Court in such proceediogs when the judgment
appears upon its face to be regular.

In this case the decree or order recites that due
proof was made that notice of the hearing was
given of the application at least ten days before
the hearing, snd there is o claim that the pro-
ceedings for the sale and the coufirmation thereof
were not striotly in accordance with the require-
ments of law. :

Mayo vs. Foley, 40 Cal., 282.
Jones vs. Gilis, 45 [d,, 541.
Reeves vs. Kennady, 48 Id., 843.

The case of Galpin vs. Page, 18 Wall, 378, rec-
ognizes this principle; the purchaser was one of
the sttorneys of the plaintiff in the proceedings
for the sale, and the Court says “the protection
which the law gives to a purchaser at judicinl sales,
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is not extended io sach cases to the attorney of
the party who is presumed-to be cognizant of all
the proceedings.”

1 respectfully submit that the judgment should
be affirmed.
H. J. TILDEN,
Attorney for the Responds ts and Defendants

RJN000058






SECRETARY OF STATE, ALEX PADILLA
The Original of This Document is in
CALIFORNIA STATE ARCHIVES

1020 “O” STREET
SACRAMENTO, CA 05814

SU(W conrt
anab! WA (87—

RJN0G00060



PROOF OF SERVICE

I am employed in the County of Orange, State of California. I am over the age of 1

eighteen and not a party to the within action. My business address is 1100 Town & |

Country Road, Suite 1450, Orange, California 92868, (714) 937-1010. ‘
On September 27, 2019, I mailed the foregoing document described as

RESPONDENTS’ MOTION FOR ORDER GRANTING JUDICIAL NOTICE OF

BRIEFS FILED IN GANAHL V. SOHER, 5 P. 80 (CAL. 1884) on the following by

placing a true copy thereof enclosed in a sealed envelope addressed as follows:

Ortiz Law Group Clerk of the Court, Dept. S32
1510 J Street, Suite 100 Hon. Wilfred J. Schneider Jr.
Sacramento, CA 95814-2097 SAN BERNARDINO COURTHOUSE
jesse@jesseortizlaw.com 247 W. Third Street

Counsel For Plaintiff LUIS San Bernardino, CA 92415
SHALABI Trial Judge

(1 copy) (1 copy)

Fourth District Court of Appeal Supreme Court

3389 Twellfth Street 350 McAllister St.

Riverside, CA 92501 San Francisco, CA 94102

(1 Copy) (1 original plus 8 paper copies)

I placed the envelope for collection and mailing on the date and at the place shown
in items below, following our ordinar;y business practices. I am readily familiar with this
business’s practice of collecting and processing correspondence for mailing. On the
same day that correspondence is placed for collection and mailing, it is deposited in the

ordinary course of business with the U.S. Postal Service, in sealed envelopes with

postage fully prepaid.
I declare under penalty of perjury under the laws of the State of California that the
above is true and correct.

Executed on September 27, 2 at Orange, California.

Y S/ (/P

MIRANDA

4837-9140-1636, v. 1



