Case No. S242034 No Fee (Gov. Code, § 6103)

IN THE SUPREME COURT
STATE OF CALIFORNIA

CATHERINE A. BOLING; T.J. ZANE; AND
STEPHEN B. WILLIAMS,

SUPREME COURT
Petitioners, F 1 F, D
V- MAY 22 2017

PUBLIC EMPLOYMENT RELATIONS BOARD,
Jorge Navarrete Clerk

Respondent,

CITY OF SAN DIEGO; SAN DIE GO MUNICIPAL EMPLOYEES ~°P"Y

ASSOCIATION; DEPUTY CITY ATTORNEYS ASSOCIATION;
AMERICAN FEDERATION OF STATE, COUNTY AND
MUNICIPAL EMPLOYEES, AFL-CIO, LOCAL 127; AND
SAN DIEGO CITY FIREFIGHTERS LOCAL 145

Real Parties in Interest.

After a Decision of the Court of Appeal, Fourth Appellate District,
Division One, Court of Appeal Nos. D069626 and D069630
PERB Decision No. 2464-M (PERB Case Nos. LA-CE-746-M, LA-CE-
752-M, LA-CE-755-M, and LA-CE-758-M)

ga) PETITION FOR REVIEW

J. FELIX DE LA TORRE, General Counsel, Bar No. 204282
WENDI L. ROSS, Deputy General Counsel, Bar No. 141030
JOSEPH W. ECKHART, Board Counsel, Bar No. 284628
PUBLIC EMPLOYMENT RELATIONS BOARD

1031 18th Street

Sacramento, California 95811-4124

Telephone: (916) 322-3198

Facsimile: (916) 327-6377

E-mail: PERBLitigation@perb.ca.gov

Attorneys for Respondent PUBLIC EMPLOYMENT RELATIONS BOARD

Petition for Review
Case No. S242034



Case No. S242034 No Fee (Gov. Code, § 6103)

IN THE SUPREME COURT
STATE OF CALIFORNIA

CATHERINE A. BOLING; T.J. ZANE; AND
STEPHEN B. WILLIAMS,
Petitioners,

V.

PUBLIC EMPLOYMENT RELATIONS BOARD,
Respondent,

CITY OF SAN DIEGO; SAN DIEGO MUNICIPAL EMPLOYEES
ASSOCIATION; DEPUTY CITY ATTORNEYS ASSOCIATION;
AMERICAN FEDERATION OF STATE, COUNTY AND
MUNICIPAL EMPLOYEES, AFL-CIO, LOCAL 127; AND
SAN DIEGO CITY FIREFIGHTERS LOCAL 145

Real Parties in Interest.

After a Decision of the Court of Appeal, Fourth Appellate District,
Division One, Court of Appeal Nos. D069626 and D069630
PERB Decision No. 2464-M (PERB Case Nos. LA-CE-746-M, LA-CE-
752-M, LA-CE-755-M, and LA-CE-758-M)

PETITION FOR REVIEW

J. FELIX DE LA TORRE, General Counsel, Bar No. 204282
WENDI L. ROSS, Deputy General Counsel, Bar No. 141030
JOSEPH W. ECKHART, Board Counsel, Bar No. 284628
PUBLIC EMPLOYMENT RELATIONS BOARD

1031 18th Street

Sacramento, California 95811-4124

Telephone: (916) 322-3198

Facsimile:  (916) 327-6377

E-mail: PERBLitigation@perb.ca.gov

Attorneys for Respondent PUBLIC EMPLOYMENT RELATIONS BOARD

Petition for Review
Case No. S242034



TABLE OF CONTENTS

I ISSUES PRESENTED .....coiiiiiiiiceecieeeeeee e, 9
II. WHY REVIEW SHOULD BE GRANTED ......cccccovvivevviiieee. 10
III. FACTUAL AND PROCEDURAL SUMMARY .......................... 14
A. The Parties.......ccccoviveiriiieiie et 14
B. The Underlying Facts .........ccooceiviiiiniiniiinniieeec, 16
1. Background..........ccocooieoiiiiiiii 16
2. City Attorney Aguirre’s Legal Opinion about
“Pension Measure Questions”...........cccceveeeecveeecnnnn. 17
3. The Mayor’s Pension Reform Proposal.................... 18
4, The Compromise Between Mayor Sanders and
Councilmember DeMaio.........cccevevvecienieecceniennn, 20
5. 2011 Contract Negotiations ..........ccccevveereeeeecunerennsnn. 23
6. The Unions’ Demands to Meet and Confer
over the CPRI .......cccocoiiiiniiii e, 23
7. Passage of Proposition B ...........cceccveeiiviiinnnnnnn, 24
C. Procedural HiStory........ccocvevvviiinviiiciee e 25
1. Court Proceedings........ccccvveeveerevceeeeeviieee e 26
2. Administrative Hearing and ALJ Decision.............. 27
3. Board Decision .......cccocciieeniiier e 28
4, Proceedings in the Court of Appeal......................... 29
IV.  LEGAL DISCUSSION ....coiiiiiiriiieiee ettt e, 32
A. The Court of Appeal’s application of a de novo

standard of review to the Board’s legal

determinations and factual findings presents an

important question of law and directly conflicts with

eXIStING PreCedent......vvvrvieiiiiee et 32

Petition for Review
Case No. S242034



1. Until now, the courts of appeal have uniformly
followed this Court in applying the clearly
erroneous standard of review to PERB’s

interpretation of the statutes it administers. ............. 33
2. Review should be granted to secure uniformity

of decision regarding the level of deference to

be applied to the Board’s factual findings................ 36

B. The Court of Appeal’s interpretation of sections
3504.5 and 3505 raises an important question
regarding the scope of the MMBA'’s duty to meet and
CONTET. coeiiiiiiieee et 39

1. The Court of Appeal’s interpretation upends
the long-held understanding of the MMBA
evidenced in nearly five decades of judicial
and administrative decisions............cccceeevevureennnnne.. 41

2. Resolution of this important question by the
Court will provide critical guidance to PERB
and the thousands of local public agencies and
their employees who are subject to the
MMBA. e 43

V. CONCLUSION ..ottt ettt 45

EXHIBIT A - Published Opinion of the Court of Appeal

EXHIBIT B - Order Denying Rehearing

Petition for Review
Case No. S242034



TABLE OF AUTHORITIES

CALIFORNIA CASE LAW
Banning Teachers Assn. v. Public Employment Relations Bd.

(1988) 44 Cal.3d 799 passim
Butte View Farms v. Agricultural Labor Relations Bd.

(1979) 95 Cal.App.3d 961 ..o 38
City of Palo Alto v. Public Employment Relations Bd.

(2016) 5 Cal.App.Sth 1271 oo 33
Coachella Valley Mosquito and Vector Control Dist. v. Public

Employment Relations Bd. (2005) 35 Cal.4th 1072...................... 15, 35
Cole v. City of Oakland Residential Rent Arbitration Bd.

(1992) 3 Cal.App.4th 693 ..o 43
County of Los Angeles v. Los Angeles County Employee Relations

Com. (2013) 56 Cal.dth 905 ......ccooovieiieee e, 33,44
Cumero v. Public Employment Relations Bd.

(1989) 49 Cal.3d 575 et 12, 36
Dublin Professional Fire Fighters, Local 1885 v. Valley

Community Services Dist. (1975) 45 Cal. App.3d 116........................ 42
Hoechst Celanese Corporation v. Franchise Tax Bd.

(2001) 25 Cal.4th 508.......oooieiieeeee e, 34
Holliday v. City of Modesto

(1991) 229 Cal.App.3d 528 ...coveieceeee, et e 42
Huntington Beach Police Officers’ Assn. v. City of Huntington

Beach (1976) 58 Cal.App.3d 492 .....oovevrieeeeeeeeee e 42
Indio Police Command Unit Assn. v. City of Indio

(2014) 230 Cal.App.4th 521 .o 42
Inglewood Teachers Assn. v. Public Employment Relations Bd.

(1991) 227 Cal.ApP.3Ad 767 oot passim

4

Petition for Review
Case No. S242034



Lantz v. Workers " Compensation Appeals Bd.

(2014) 226 Cal.App.4th 298 ......oorrieeeeeeeee e 37
Long Beach Police Officer Assn. v. City of Long Beach
(1984) 156 Cal.App.3d 996 ......eeeimiiiieeeeee e, 42
Los Angeles County Civil Service Com. v. Super. Ct.
(1978) 23 Cal.3d 55t 44
Los Angeles County Employees Assn., Local 660 v. County of Los
Angeles (1973) 33 Cal.App.3d L..vrieriieeeeeee e, 43
Moreno Valley Unified School Dist. v. Public Employment
Relations Bd. (1983) 142 Cal.App.3d 191 ..o 37
Mt. San Antonio Community College Dist. v. Public Employment
Relations Bd. (1989) 210 Cal. App.3d 178 .....ooecevvieieeeeeeeeeieee. 38
Orange County Water Dist. v. Public Employment Relations Bd.
(2017) 8 CalLAPP.Sth 52 ... 33
People ex rel. Seal Beach Police Officers Assn. v. City of Seal
Beach (1984) 36 Cal.3d 591 ....cccuviiiceee e, 11,18, 44
People v. Childs
(2013) 220 Cal.App.4th 1079 ..ccooeiiieeeee e 40
Regents of the Univ. of Cal. v. Public Employment Relations Bd.
(1986) 41 Cal.3d 601 .......cceeieieiiiieiee e, 37, 38
San Diego Housing Com. v. Public Employment Relations Bd.
(2016) 246 Cal.App.4th 1..ccoovieiiiiiiieece e, 33,44
San Diego Mun. Employees Assn. v. Super. Ct.
(2012) 206 Cal. App.4th 1447 ....ooroiiiieeeeeeeeeeee e 26, 36
San Diego Teachers Assn. v. Super. Ct.
(1979) 24 Cal.3d L. i 13, 33
San Lorenzo Education Assn. v. Wilson
(1982) 32 Cal.3d 841 ...t 33
San Mateo City School Dist. v. Public Employment Relations Bd.
(1983) 33 Cal.3d 850 ... 33
5

Petition for Review
Case No. S242034



Solano County Employees’ Assn. v. County of Solano

(1982) 136 Cal. APP.3d 256 ...ocmeeieeeeeeieeeeeeeeee e 42
Telish v. California State Personnel Bd.

(2015) 234 Cal.App.4th 1479 ..o 38
Voters for Responsible Retirement v. Bd. of Supervisors

(1994) 8 Cal.4th 765....cmoiieieeeeeeeeeeeeeee e, 14, 44

Yamaha Corporation of America v. State Bd. of Equalization
(1998) 19 Cal.dth 1..ccccooieiiiie e, 12, 30, 33

FEDERAL STATUTES

29 U.S.C. § 151 €1 SCQ. ueerveeirieerieeieeie ettt 36
CALIFORNIA STATUTES

Gov. Code, § 3500 €t SEQ. .vovvreveeiieeeetiieeee e 0.
Gov. Code, § 3501, subd. (D) .ocuveeieeiiiieeeeee e e 15
GOV. COde, § 3501, SUD. () worrroooeooeooooeeeeeoeoeoeoeooeoeoeoeoeoeoeeo 15, 43
Gov. Code, § 3504.5 ..ot passim
Gov. Code, § 3504.5, SUbd. (2) ..veeeeeureriiieee e eeee e, 40, 41
Gov. Code, § 3505 ... passim
Gov. Code, § 3509, Subd. (D) ..c.eooeeeririieieieeeecceceee e 15, 26
Gov. Code, § 3500.5 e 38, 39
Gov. Code, § 3509.5, subd. (b) ...ccovveeereiiiieieccececee e, passim
Gov. Code, § 3520, SUDA. () c...vovereeeeeeeeeeeeer oo ee e 32
Gov. Code, § 3520, SUbd. (C) cvveeeeeeeeeeeeeeeceeeeeee e e, 37
Gov. Code, § 3540 €t SEQ. veevruieeiiieeiie e, 34
Gov. Code, § 3542, Subd. (b) ..vveeeiieeeiieeeeceeecece e 32
Gov. Code, § 3542, Subd. (C) cvevveeeneiiee et 37
Gov. Code, § 3564, subd. (C) veovviiiiieieieeceeeeee e 32,37

6

Petition for Review
Case No. S242034



Gov. Code, § 68081 ..ot 31
Gov. Code, § 110000 €t SEQ. .vvvveiieeeeeeeeteieieeectee e 15
Lab. Code, § 1141 €t SEq....ccoiviiiiiiiiieierieereee e, 35

CALIFORNIA ADMINISTRATIVE DECISIONS

City of Davis

(2016) PERB Decision N0. 2494-M..........cccoovevviiiiiiiieiiieeceeee 42
City of Riverside

(2009) PERB Decision N0. 2027-M......cccccovveveeceeieciiiieceeeeeeen, 42
City of San Diego (Olffice of the City Attorney)

(2010) PERB Decision No. 2103-M.......cccoovvviieeeriieeeecieeeeen. 42
County of Contra Costa

(2014) PERB Order No. Ad-410-M ......ccooouvieeececieceeecieeeeeenn 44
County of Riverside

(2012) PERB Decision No. 2233-M.......cccocouveeiieiieeceeceiieeeeee e 42
County of San Bernardino (Office of the Public Defender)

(2015) PERB Decision No. 2423-M......cccccovvieioeeeeiiieeeeee e, 42
Omnitrans

(2009) PERB Decision N0o. 2030-M......ccccoooiiiiiiieeieeeeeceeee, 42
Omnitrans

(2010) PERB Decision NO. 2143-M......ccccocovveeieeiiiecieeceieee e 42
REGULATIONS
Cal. Code Regs., tit. 8, § 32016, subd. (b) ..ocoovvviiiieiiieeeeeeeeee e 16
Cal. Code Regs., tit. 8, § 32603, subd. (C)...cocvevevveeieciiiieieeeeeeeeeeeen, 27
OTHER AUTHORITIES
Stats. 1968, ch. 1390, p. 2728 ..o 42
Stats.2012, ch. 45, seCtion 3.......ccooiiiiiiiiiiiecee e 16

Petition for Review
Case No. S242034



CALIFORNIA SECONDARY SOURCES

Grodin, Public Employee Bargaining in California: The Meyers-
Milias-Brown Act in the Courts (1999) 50 Hastings L.J. 717............ 41

Petition for Review
Case No. S242034



To the Honorable Chief Justice and Associate Justices of the Supreme
Court of California:

- Respondent Public Employment Relations Board (PERB or Board)
respectfully petitions this Court for review of the published opinion of the
Court of Appeal, Fourth Appellate District, Division One, in Boling v.
Public Employment Relations Board (April 11, 2017, D069626 &
D069630) 5 Cal.App.5th 853 (attached hereto and cited herein as Exhibit
A).

L ISSUES PRESENTED

1. When a final decision of the Public Employment Relations
Board (PERB or Board) is challenged in the Court of Appeal pursuant to
section 3509.5, subdivision (b), of the Meyers-Milias-Brown Act
(MMBA),l are the Board’s interpretation of the statutes it administers and
its findings of fact subject to de novo review?

2. Is a public agency’s duty to “meet and confer” under section
3505 of the MMBA limited only to those situations when its governing
body proposes to take formal action affecting wages, hours, or other terms

and conditions of employment pursuant to section 3504.5?

' The MMBA is codified at Government Code section 3500 et seq.
All further statutory references are to the Government Code, unless
otherwise noted.
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II. WHY REVIEW SHOULD BE GRANTED

Review is necessary in this case to secure uniformity of decision
and to settle important questions of law regarding the appropriate
standards of review of the Board’s final decisions and a public agency’s
duty to bargain under the MMBA. This Court has long recognized that
““[t]he relationship of a reviewing court to an agency such as PERB,
whose primary responsibility is to determine the scope of the statutory
duty to bargain and resolve charges of unfair refusal to bargain, is

"

generally one of deference.”” (Banning Teachers Assn. v. Public
Employment Relations Bd. (1988) 44 Cal.3d 799, 804 (Banning).) The
Court of Appeal below failed to heed this instruction, and proceeded to
announce its own interpretation of the statutory duty to bargain. In doing
so, it issued a decision with far-reaching consequences for the MMBA and
the other public sector collective bargaining statutes under the Board’s
jurisdiction.

In the administrative decision under review, the Board concluded
that the City of San Diego (City) violated its duty to bargain under the
MMBA as a result of the actions of its Mayor, Jerry Sanders, who helped

draft and promote a citizens’ initiative to change pension benefits for City

employees. The Mayor is the City’s chief executive and its lead labor

T IR R

negotiator pursuant to the City Charter. He admitted the citizens’

initiative in this case was designed to avoid the City’s duty under People
10
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ex rel. Seal Beach Police Officers Association v. City of Seal Beach
(1984) 36 Cal.3d 591, 602 (City of Seal Beach) to meet and confer with
the City’s recognized employee organizations before proposing to amend
the City Charter. The Board rejected this attempt to skirt the MMBA’s
requirements, concluding that the Mayor was the City’s agent, and that the
City was therefore required to meet and confer with the City’s unions.

In the process of reversing the Board’s decision, the Céurt of
Appeal quoted this Court’s directives in Banning, supra, 44 Cal.3d 799,
but then decided not to apply them in this case. (Exh. A, pp. 23-24). Its
resulting decision raises the following issues requiring this Court’s
review:

First, the Court of Appeal created a conflict of authority regarding
the proper standard of review when an appellate court considers the
Board’s interpretation of the statutes within its jurisdiction. For nearly 35
years, this Court and the courts of appeal have held that the “clearly
erroneous” standard of review applies. In particular, in /nglewood
Teachers Association v. Public Employment Relations Bd. (1991) 227
Cal.App.3d 767, 776 (Inglewood), the court applied the “clearly
erroneous” standard to the Board’s interpretation of how agency
principles apply to the statutes it administers. In addition, this Court and
the courts of appeal have held that the Board may interpret its statutes in

11
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light of external law, i.e., legal principles that are outside of the Board’s
expertise. (Cumero v. Public Employment Relations Bd. (1989) 49 Cal.3d
575, 583 (Cumero).)

The Court of Appeal, however, determined that it owed no
deference to the Board’s decision. It determined that the decision “turned
almost entirely upon” legal authority outside of the Board’s expertise,
including agency principles. (Exh. A, pp. 43-44.) Thus, the Court of
Appeal’s conclusion in this regard directly conflicts with both
Inglewood—which held that agency principles are within the Board’s
expertise—and with Cumero. The Court of Appeal also introduced
further uncertainty regarding these issues by becom_ing the first appellate
court to apply the standard articulated in Yamaha Corporation of America
v. State Bd. of Equalization (1998) 19 Cal.4th 1 (Yamaha) on review of a
final Board decision.

Second, the Court of Appeal also created a conflict of authority
regarding the standard of review of the Board’s findings of fact. Section
3509.5, subdivision (b), makes PERB’s findings of fact conclusive if
supported by substantial evidence. More than 25 years ago, the Court of
Appeal in Inglewood, supra, 227 Cal.App.3d 767, 776, confirmed that the
substantial evidence test applies to PERB’s factual determinations
regarding the existence of an agency relationship. By holding to the

12
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contrary, the Court of Appeal established another direct conflict with
Inglewood.

Finally, the Court of Appeal offered a sua sponte interpretation of
section 3505 that radically changes the long-accepted understanding of the
duty to meet and confer under the MMBA. In the nearly 50-year history
of the MMBA, no court has held that a public agency’s duty to meet and
confer under section 3505 1s confined to only those instances when the
agency’s governing body proposes to act on matters within the scope of
representation. And many courts, as well as the Board, have found that
the duty to meet and confer was violated without any direct involvement
by the agency’s governing body. The Court of Appeal held, to the
contrary, that the duty arises only when the agency’s governing body
proposes to take official action.

In addition to the conflicts of authority presented, these questions
havé profound importance for PERB and its constituents under the eight
collective bargaining statutes it administers. Clearly established standards
of review are critical to the Board’s role in bringing “expertise and
uniformity to the delicate task of stabilizing labor relations.” (San Diego
Teachers Assn. v. Super. Ct. (1979) 24 Cal.3d 1, 12.) For example, each
statute contains identical language governing appellate review of the
Board’s factual findings, including ultimate 'facts, and this Court has made

13
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clear that the PERB statutes are to be construed as part of a “coherent and
harmonious system of public employment relations laws.” (Coachella
Valley Mosquito and Vector Control Dist. v. Public Employment Relations
Bd. (2005) 35 Cal.4th 1072, 1090 (Coachella).)

Moreover, this Court has described section 3505°s meet-and-confer
requirement as the MMBA’s “centerpiece.” (Voters for Responsible
Retirement v. Bd. of Supervisors (1994) 8 Cal.4th 765, 780.) Whether the
duty to meet and confer applies to actions taken by the representatives of a
public agency, or only to proposals of the agency’s governing body, is a
question that strikes at the very heart of the MMBA.

PERB rarely seeks this Court’s review of erroneously-decided
appellate decisions, but given the direct conflicts in settled law and the
important legal issues raised by the Court of Appeal’s wide-ranging'

decision, PERB respectfully requests that this Court grant review.

III. FACTUAL AND PROCEDURAL SUMMARY

A. The Parties
The Board is the expert public sector labor agency that, since,
2001, has been vested with exclusive initial jurisdiction to interpret the

MMBA, including determining whether charges of unfair practices are

14
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Justified and, if so, what remedy is necessary to effectuate the purposes of
the Act. (§ 3509, subd. (b); Coachella, supra, 35 Cal.4th 1072, 1077.)

The City is a “public agency” subject to the MMBA. (§ 3501,
subd. (c); AR:111:842.)’ The City was the respondent in the proceedings
before PERB and the petitioner in the Court of Appeal in Case No.
D069630.

The San Diego Municipal Employees Association (SDMEA), the
Deputy City Attorneys Association of San Diego (DCAA), the American
Federation of State, County and Municipal Employees, AFL-CIO, Local
127 (AFSCME), and the San Diego City Firefighters, Local 145, IAFF,
AFL-CIO (Firefighters) (collectively, the Unions) are each a “recognized
employee organization” (§ 3501, subdivision (b)), and an “exclusive
representative” (Cal. Code Regs., tit. 8, § 32016, subd. (b)), representing
an appropriate unit of City employees. (AR:I11:842; V:1193; VII:1777,
1814.) The Unions were the charging parties in the consolidated
proceedings before PERB and real parties in interest in the Court of

Appeal.

? Coachella identifies seven of the statutes currently administered
by PERB. (/d. at pp. 1085-1086.) An eighth statute, the In-Home
Supportive Services Employer-Employee Relations Act (§ 110000 et
seq.), was enacted by Statutes 2012, chapter 45, section 3.

3 Citations to the 24-volume Administrative Record are abbreviated
as “AR:[volume number]:[page number].”

15
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Catherine A. Boling (Boling), T.J. Zane (Zane), and Stephen B.
Williams (Williams) (collectively, the Ballot Proponents) were the official
proponents of an initiative to modify City employees’ pension benefits,
referred to as the Comprehensive Pension Reform Initiative (CPRI) or
Proposition B. Although they did not participate as parties in the PERB
administrative proceedings, they filed their own petition for writ of
extraordinary relief in the Court of Appeal, Case No. D069626, and were
- named as real parties in interest in the City’s petition, Case No. D069630.*
B. The Underlying Facts

1. Background

The City is a charter city governed by a nine-member City Council
and a “strong Mayor.” (AR:XVII:4492;4497.) Under the City Charter,
the Mayor is the chief executive officer, responsible for the City’s day-to-
day operations. (AR:XVII:4492-4493 [Charter, § 265]; X1I11:3349.) The
Mayor has no vote on the City Council, but may recommend legislation

and veto certain Council actions. (AR:XVII:4493, 4498-4500.)

* PERB moved to dismiss the Ballot Proponents as real parties in
interest in Case No. D069630, and moved to dismiss the petition in Case
No. D069626. The Court of Appeal denied the former motion and
deemed the latter motion—as well as the issues raised by the Ballot
Proponents’ petition—moot. (Exh. A, p. 22.)

16
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Under the stfong mayor system, Sanders was the City’s lead
negotiator in collective bargaining with its nine represented bargaining
units. (AR:XIII:3349-3350.) In this role, Mayor Sanders developed the
City’s negotiating strategy and initial bargaining proposals.
(AR:XIII:3350-3351.) In practice, the Mayor briefed the City Council
and obtained its agreement on his strategy and proposals, before
presenting them to the Unions. (AR:XIH;3349-3352.)

In two instances before this dispute arose, in 2006 and 2008, Mayor
Sanders developed ballot measures affecting matters within the scope of
representation; in both instances he met and conferred with the Unions
before attempting to place them on the ballot. (AR:XIII:3345; X11:3194-
3197, X11:3206-3207, 3212-3213, 3217-3219.)

2. City Attorney Aguirre’s Legal Opinion about “Pension
Measure Questions” '

During the 2008 ballot measure negotiations, then-City Attorney
Michael Aguirre (Aguirre) issued a legal memorandum explaining the
City’s bargaining obligations with respect to pension-related ballot
measures. (AR:XVIII:4708-4717.) Aguirre concluded that if the Mayor
proposed a citizens’ initiative affecting terms and conditions of
employment, the City would be required to negotiate with its unions over
the proposal, because the Mayor would “legally be considered as acting
with apparent governmental authority.” (AR:XVIII[:4710.)

17
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City Chief Operating Officer Jay Goldstone (Goldstone), who
reports directly to the Mayor, testified that during the 2008 negotiations,
the Aguirre memorandum prompted Mayor Sanders to present his ballot
proposal to the City Council, rather than to pursue a citizens’ initiative.
(AR:XIV:3627.)

3. The Mayor’s Pension Reform Proposal

In late 2010, the Mayor determined, with his staff, that one of his
primary goals was fixing what he perceived as the unsustainable cost of
the defined benefit pension for City employees. (AR:XIII:3306-3307,
3390-3391; XIV:3532-3533.) To meet this goal, he proposed placing all
newly-hired employees, except for police and firefighters, in a 401(k)-
style defined contribution plan. (AR:XII1:3308-3309.) He believed this
change was necessary to eliminate the City’s $73 million structural deficit
before he left office in 2012. (AR:XIII:3308.)

After discussions with his City staff, Mayor Sanders decided to
pursue his pension reform proposal as a citizens’ initiative, .rather than
submit it to the City Council. (XIV:3653-3656.) He acknowledged that
one of his reasons for doing so was to avoid negotiating with the Unions
over the proposal as required by City of Seal Beach, supra, 36 Cal.3d 591.
(AR:XIII:3344)

On November 19, 2010, Mayor Sanders unveiled his proposal to
the public. The Mayor’s Communications Director reviewed and

18
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approved an announcement, titled “Mayor Will Push Ballot Measure to
Eliminate Traditional Pensions for New Hires at City,” which appeared on
the Mayor’s section of the City’s website, and was released to the media
as a “Mayor Jerry Sanders Fact Sheet” bearing the City’s seal.
(AR:XV:3911-3912; XVII1:4742-4743, 4745-4747.) The Mayor’s staff
also announced the plan in an e-mail message titled “Rethinking City
Government,” which was sent to approximately 3,000 to 5,000
community members using the Mayor’s official City e-mail address
(JerrySanders@sandiego.gov). (AR:XV:3910-3912; XXI11:5747-5749.)
The same day, the Mayor, accompanied by Councilmember Kevin
Faulconer, Goldstone, and City Attorney Jan Goldsmith (Goldsmith), held
a press conference in his office at City Hall to announce his proposal.
(AR:XII1:3312-3313.) The Mayor’s Communications Director prepared
his talking points for the press conference. (AR:XV:3913-3914.)

Over the next two months, the Mayor and his staff, particularb; his
Communications Director, continued to develop his pension reform
proposal and publicize his efforts in the media. (AR:XVIII:4772;
XXI1I1:5923-5924, 5926; XV:3923-3925; XVIII:4788.) Mayor Sanders
acknowledged that he never directed his Communications Director not to

engage in these activities. (AR:XIII:3321-3322.) .
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On January 12, 2011, the Mayor gave his annual “State of the City”
address, as mandated by the City Charter. (AR:XVIII:4816.) In the
speech, the Mayor vowed to “complete our financial reforms and
eliminate our structural budget deficit,” proposing the “bold step” of
“creating a 401(k)-style plan for future employees” to “contain pension
costs and restore sanity to a situation confronting every big city.”
(AR:XIX:4832.) Later in the speech, the Mayor explained that, acting “as
private citizens,” “Councilman Kevin Faulconer, the city attorney and I
will soon bring to voters an initiative to enact a 401(k)-style- plan.”
(AR:XIX:4836.) Later that day./, the Mayor’s office issued a press release
publicizing, among other things, Mayor Sanders’ “vow|[] to push forward
his ballot initiative to replace pensions with a 401k-type plan for most
new city hires.” (AR:XVIII:4816.)

Following the speech, the Mayor continued his publicity efforts
with appearances on local and national broadcast media. (AR:XV:3937,
3940-3942.) The Mayor’s talking points for these appearances were all
prepared by his City-paid staff. (/bid.)

4. The Compromise Between Mayor Sanders and
Councilmember DeMaio

City Councilmember Carl DeMaio (DeMaio) had similarly
proposed a citizens’ initiative to reform the City’s finances.

(AR:XVI:4103-4192.) Like Mayor Sanders, DeMaio’s proposal included
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replacing defined benefit pensions with 401(k)-style plans for newly hired
employees. (AR:XVI:4157.) DeMaio’s plan differed in that it included a
“hard cap” on pensionable pay and did not exempt police and firefighters.
(AR:XI11:3484.)

At a March 24, 2011 press conference, the Mayor and Faulconer
announced their intention to move forward with their own initiative,
which now included a cap on total City payroll. (AR:XV:3948-3949;
XXIH:S828-5830.) The Mayor’s remarks for the conference were
brepared by his City staff. (AR:XV:3950.)

At a meeting in March 2011, representatives of the Lincoln Club
and the San Diego Taxpayers Association told the Mayor that only one
initiative should appear on the ballot, and that they intended to support
DeMaio’s plan. (AR:XIH:3480-3481; XIV:3574-3575.) This prompted
the supporters of the two plans to meet and develop a compromise
initiative. The Mayor personally attended some of these meetings, as did
three members of his City-paid staff. (AR:XIII:3401-3402; XIV:3570-
3576, 3676-3679; XV:3812-3814.) Most notably, the resulting
compromise excluded police from the 401(k)-style plan, an exclusion that
the Mayor insisted upon. (AR:XIX:5013-5021; XI11:3423; XIV:3595.)

The Mayor’s Chief Operating Officer and Chief of Staff received drafts of
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the initiative and provided comments on the Mayor’s behalf.
(AR:XIV:3585-3588,3680-3682.)

On April 4, 2011, the Ballot Proponents filed with the City Clerk a
notice of intent to circulate a petition—the CPRI—to amend the City
Charter. (AR:XIX:5009-5021.)

The following day, April 5, 2011, Mayor Sanders conducted a press
conference in the concourse area directly outside City Hall to announce
the filing of the CPRI petition. (AR:XIII1:3419.) Also present were
Faulconer, DeMaio, Goldsmith, Boling, and Zane. (AR:XII.I:3394-3396.)
Although the Mayor testified that he appeared in his private capacity, and
assumed the same was true for Goldsmith, there is no evidence that this
fact was communicated to the press or the public at the time.
(AR:XIII:3427-3428.) In fact, Mayor Sanders touted his previous efforts
to achieve pension reform as Mayor, and described the CPRI as “the next
step.” (AR:XXI:5515.)

Throughout the summer and fall of 2011, while signatures were
being gathered for the CPRI, the Mayor’s City-paid staff continued the
publicity effort by arranging for interviews and appearances with print and
broadcast media, providing quotes to the media, and preparing talking
points for Sanders’ speaking appearances. .(AR:XV:3820-3821;

XXIII:5843, 5845, 5837-5838, 5840-5841.) In addition, the Mayor’s staff
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prepared a messége from the Mayor—identified three times as “Mayor
Jerry Sanders”—to members of the San Diego Regional Chamber of
Commerce, which solicited financial and other support for the signature-
gathering effort. (AR:XII1:3468-3470; XX:5135.)

5. 2011 Contract Negotiations

Between January and May 2011, the City, led by the Mayor, was
negotiating successor memoranda of understanding (MOUSs) with each of
the six unions representing City employees. (AR:X11:3223-3224.) The
City and the Unions were also separately negotiating limits on retiree
health benefits. (AR:X11:3224.) Each of the Unions agreed to significant
concessions limiting retiree health benefits, which were subsequently
approved by the City Councﬂ in May 2011. (AR:XIX:5074-5079.)

6. The Unions’ Demands to Meet and Confer over the
CPRI

In a letter dated July 15, 2011, Ann Smith (Smith), an attorney
representing SDMEA, demanded that the Mayor bargain over his “much
publicized ‘Pension Reform’ Ballot Initiative.” (AR:XIX:5109-5110.)
The letter stated that if the Mayor did not present his own bargaining
proposal, SDMEA would assume that the contents of the CPRI were his
opening proposal. (AR:XIX:5109.)

Goldsmith responded in a letter dated August 16, 2011, copies of

which were sent to the Mayor and members of the City Council.
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(AR:XX:5115-5117.) Goldsmith denied that the City Council was
obligated to negotiate with SDMEA. (AR:XX:5117.)

On September 9, 2011, Smith responded by letter, asserting that the
Mayor had made a “determination of policy for this City related to
mandatory subjects of bargaining” and sponsored “this ‘pension reform’
initiative in furtherance of the City’s interest[s] as he defines them.”
(AR:XX:5123-5126, emphasis in original.) Copies of Smith’s letter were
sent to the City Council. (AR:XX:5126.)

Smith and Goldsmith exchanged two more rounds of
correspondence regarding tile issue. (AR:XX:5128-5130, 5142-5144,
5151-5155, 5157-5162.) In one letter, Goldsmith disagreed with the
conclusion in the 2008 Aguirre memorandum that the Mayor would be
deemed to be acting with the apparent authority of the City if he proposed a
citizens’ initiative. (AR:XX:5152-5155.) The City also rejected demands
to bargain by DCAA, the Firefighters, and AFSCME. (AR:XV:4016-
4017; XXIII:5908, 5910, 5913, 5915.)

7. Passage of Proposition B

On September 30, 2011, signed petitions in support of the CPRI
were submitted to the City Clerk. (AR:XVI:4065.) The County Registrar
of Voters then determined that the number of signatures was sufficient to

qualify the CPRI for the ballot. (AR:XX:5164.)
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On December 5, 2011, the City Council adopted a resolution
declaring its intention to submit the CPRI to voters at the June 2012
election. (AR:XX:5178-5180.) On January 30, 2012, the City Council
adopted a resolution directing the preparation of the title, summary, and
analyses of the CPRI for the voter pamphlét. (AR:XX:5184-5185.)

The CPRI appeared on the June 2012 election ballot as Proposition
B. The published argument in favor of Proposition B was signed by,
among others, “Mayor Jerry Sanders,” Faulconer, and DeMaio.
(AR:XX:5193.) The initiative was subsequently approved by the voters.
(AR:XVI:4094-4096.) At the election night celebration hosted by the
Lincoln Club, the Mayor was the keynote speaker, referring to Proposition
B as the lafest in a list of City fiscal reforms he had helped achieve,
including the ballot measures in 2006 and the pension reforms in 2008,
both of which had been the subject of negotiations with the Unions.
(AR:XXI:5521.)

C. Procedural History

In early 2012, before the election, each Union filed an unfair
practice charge alleging that the City had violated the MMBA by refusing
to bargain before placing the CPRI on the ballot. (AR:1:3-237; III:579-

589, 609-613; 1V:935-939.) In February 2012, and thereafter, PERB’s

25
Petition for Review
Case No. S242034



Office of the General Counsel issued an administrative complaint in each

case with the following relevant allegations:

e “chief labor negotiator San Diego City Mayor Jerry Sanders”
was the City’s agent, who had “co-authored, developed,
sponsored, promoted, funded, and implemented a pension
reform initiative, referred to as the ‘Comprehensive Pension

299,

Reform Initiative for San Diego’”;

o the City refused demands to bargain and placed the CPRI on the
ballot for the June 5, 2012 election; and

e Dby this conduct the City “failed and refused to meet and confer
in good faith with Charging Party in violation of Government
Code section 3505 and committed an unfair practice under
Government Code section 3509(b) and PERB Regulation
32603(c).”
(AR:III:572-573, 835-836; V:1180-1182, 1407-1408.)

1. Court Proceedings

Shortly after filing its unfair practice charge, SDMEA requested
that PERB seek to enjoin the City from placing Proposition B on the
ballot until it had met and conferred with SDMEA. (AR:11:246-249.)
PERB’s éfforts to obtain temporary injunctive relief in superior court were
unsuccessful, while the City filed a cross-complaint against PERB and
obtained a stay of PERB’s administrative proceedings. (See San Diego
Mun. Employees Assn. v. Super. Ct. (2012) 206 Cal. App.4th 1447, 1453-
1455 (San Diego Mun. Employees Assn.).) The Court of Appeal later

lifted the stay, and the City’s subsequent petitions for rehearing by the
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Court of Appeal and for review by this Court were denied. (Id. at p. 1466,
rehg. den. July 3, 2012, review den. Aug. 29, 2012.)

2. Administrative Hearing and ALJ Decision

After the administrative complaints were issued, all four cases were
assigned to a PERB administrative law judge (ALJ), who ordered them
consolidated for hearing. (AR:VII:1911-1913.) After the Court of Appeal
lifted the stay, the ALJ presided over a four-day administrative hearing.
(AR:XII-XV))

After two rounds of post-hearing briefs from the City and the
Unions, the ALJ issued a thorough 58-page proposed decision finding that
the City had violated the MMBA. (AR:X:2613-2675.) The ALJ found
that the Mayor, in his capacity as the City’s chief executive officer and
chief labor negétiator, made a policy decision to alter terms and
conditions of employment of employees represented by the Unions, and
took concrete steps to implement that decision. (AR:X:2650-2652.) The
ALJ also found that the Mayor was acting as the City’s agent when he
announced the decision to pursue a pension reform initiative that
eventually resulted in Proposition B, and that the City Council, by its
action and inaction, had ratified both the Maybr’s decision and his refusal
to meet and confer with the Unions. (AR:X:2648-2661.) Among the
agency theories relied on by the ALJ was that of statutory agency—that
the Mayor was an “other representative” designated by the City, who
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therefore had a duty to meet and confer under section 3505.
(AR:X1:2649-2650.) Because the ALJ found that the impetus for the

pension reform measure originated within the offices of City government

>

he rejected the City’s defense that Proposition B was a “private” citizens’
initiative exempt from the MMBA'’s meet-and-confer requirements.
(AR:X:2661-2667.) The ALJ’s proposed order directed the City to
rescind the provisions of Proposition B and restore the status quo ante.
(AR:X:2670-2671.) The City filed exceptions to the proposed decision
with the Board itself. (AR:X:2685-2724.)

3. Board Decision

The Board’s decision largely affirmed .the ALJ’s proposed
decision, but modified the proposed order. (AR:XI1:2979-3103.) The
Board agreed with the ALJ’s conclusions that the City was liable for the
Mayor’s conduct, and that such liability did not conflict with the citizens’ |
initiative right. (AR:X1:3034-3035.) The Board explained that:

for the City’s elected officials, and particularly
the Mayor as the chief labor relations official,
to use the dual authority of the City Council
and the electorate to obtain additional
concessions on top of those already
surrendered by the Unions on these same
subjects raises questions about what incentive
the Unions have to agree to anything.

(AR:XI:3038-3039.)

28
Petition for Review
Case No. S242034



The Board also expressly rejected the contention that the City had
no authority to meet and confer with the Unions because it was obligated
to place the CPRI on the ballot without alteration. (AR:XI1:3034 & fn.
23.) Echoing the ALJ, the Board noted that City had previously placed
competing measures on the ballot and that the Unions’ request for
bargaining reasonably contemplated such alternatives. (/bid.)

Despite affirming the ALJ’s conclusion that the City violated
section 3505 by failing to meet and confer, the Board did not order the
City to rescind Proposition B. (AR:X1:3023.) The Board concluded that
the authority to do so lies exclusively in the courts, and therefore crafted a
make whole remedy that did not include rescission of Proposition B.
(AR:XI:3023-3025.)

4. Proceedings in the Court of Appeal

Invoking section 3509.5, subdivision (b), the City and the Ballot
Proponents filed separate petitions for writ of extraordinary relief
challenging the Board’s decision. Both cases were fully briefed, including
three amicus briefs on behalf of the City and answers to each by PERB
and the Unions.

On March &, 2017, nine days before oral argument, the Court of
Appeal issued a letter directing the parties, among ‘other things, t‘o be
prepared to discuss the application of section 3504.5 to the facts of this
case and the standard of review of the Board’s final decision according to
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Yamaha, supra, 19 Cal.4th 1. This letter marked the first time either
section 3504.5 or Yamaha had been cited in this case.

On April 11, 2017, the Court of Appeal issued its opinion annulling
the Board’s decision. Citing Yamaha, the Court of Appeal determined
that the Board’s decision was subject to de novo review, because it
believed the Board was not interpreting any statutes within its
administrative expertise. (Exh. A, pp. 43-44.) The Court of Appeal also
determined that the Board’s findings of fact regarding the existence of an
agency relationship were not entitled to any deference under the
substantial evidence test, because, it believed, the fagts were
“undisputed.” (Id. at p. 44, fn. 34.) And, despite its separate conclusion
that the Board’s decision did not turn on an interpretation of any statute
within its expertise (id. at p. 43-44), the Court of Appeal expressly
considered and rejected the Board’s view that section 3505 required a
public agency’s “other representatives” to meet and confer in good faith
(id. at p. 47, fn. 37). To do so, the Court of Appeal relied on a different
MMBA provision, section 3504.5. It concluded that this section speciﬁéd
“when meet-and-confer obligations are triggered,” while section 3505
only “describes how that process should be accomplished, including who
... shall participate on behalf of the governing body.” (/bid., emphasis in
original.)’ This refusal to give any deference to the Board, and the
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resulting narrow interpretation of section 3505, led the Court of Appeal to
reject the Board’s conclusions that the City was required to bargain with
the Unions as a result of the conduct of Mayor Sanders.

The Board filed a timely petition for rehearing (as did the Unioﬁs),
pointing out that the Court of Appeal had decided the case based on two
issues which the parties were not given the opportunity to brief, as
required by section 6808 1: the standard of review under Yamaha and the
application of section 3504.5. (PERB’s Petition for Rehearing, pp. 7-8.)
The Board also called to the Court of Appeal’s attention its failure to
address the Board’s conclusion that the City could have negotiated an
alternative ballot measure with the Unions without altering the CPRI
itself. (Id. atpp. 23-25.) Accordingly, the Board argued, the case should
have been remanded for PERB to decide whether the City’s refusal to
negotiate over an alternative measure was a standalone violation of the
MMBA. (/d. at pp. 26-28.)

The Court of Appeal summarily denied both petitions for rehearing,
and its opinion became final on May 11, 2017. (See Exhibit B attached

hereto.)
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IV. LEGAL DISCUSSION

A. The Court of Appeal’s application of a de novo standard of

‘ review to the Board’s legal determinations and factual findings
presents an important question of law and directly conflicts
with existing precedent.

It is vitally important for PERB and its constituents (public
employers, employee organizations, and employees) that the standards of
review of the Board’s decisions be clearly established. Like the MMBA,
each of the statutes administered by PERB provides for judicial review of
a final Board decision by petition for writ of extraordinary relief. (See,
e.g., § 3520, subd. (b); § 3542, subd. (b); § 3564, subd. (b).) The rationale
for the deferential standards of review that apply in these cases is that:
PERB is “one of those agencies presumably
equipped or informed by experience to deal
with a specialized field of knowledge, whose
findings within that field carry the authority of
an expertness which courts do not possess and
therefore must respect.”

(Banning, sitpra, 44 Cal.3d 799, 804.)

If the Court of Appeal’s decision below is allowed to stand, the
level of deference applied to the Board’s decisions will vary depending on
which conflicting authority an appellate court decides to follow. .
Moreover, it can be expected that the number of petitions challenging the
Board’s final decisions will markedly increase if PERB’s constituents

believe that the decisions of the expert Board are no longer entitled to

deference. This can only serve to undermine the Board’s role in bringing
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“expertise and uniformity to the delicate task of stabilizing labor
relations.” (San Diego Teachers Assn. v. Super. Ct., supra, 24 Cal.3d 1,
12.) Therefore, this Court’s resolution of these questions is critical.
1. Until now, the courts of appeal have uniformly followed
this Court in applying the clearly erroneous standard of

review to PERB’s interpretation of the statutes it
administers.

For 35 years, this Court and the courts of appeal have consistently
applied the clearly erroneous standard when reviewing the Board’s
interpretation of the statutes within its jurisdiction.” In fact, just last year
Division One of the Fourth Appellate District acknowledged:

Although statutory interpretation is ultimately

a judicial function, the Board is vested with the

authority to interpret the Act. ....

Consequently, we must defer to the Board’s

interpretation of the Act unless the Board’s

interpretation is clearly erroneous.
(San Diego Housing Com. v. Public Employment Relations Bd. (2016) 246
Cal.App.4th 1, 12 (San Diego Housing), citation omitted.)

In this case, however, relying on Yamaha, supra, 19 Cal.4th 1, the

Court of Appeal determined that it was not required to defer to the

> County of Los Angeles v. Los Angeles County Employee Relations
Com. (2013) 56 Cal.4th 905, 922; Banning, supra, 44 Cal.3d 799, 804;
San Mateo City School Dist. v. Public Employment Relations Bd. (1983)
33 Cal.3d 850, 856; San Lorenzo Education Assn. v. Wilson (1982) 32
Cal.3d 841, 850; Orange County Water Dist. v. Public Employment
Relations Bd. (2017) 8 Cal.App.5th 52, 60-61; City of Palo Alto v. Public
Employment Relations Bd. (2016) 5 Cal.App.5th 1271, 1287-1288;
Inglewood, supra, 227 Cal.App.3d 767, 776.
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Board’s interpretation of the MMBA at all. (Exh. A, p. 43.)° The Court
of Appeal’s justification for applying Yamaha was its view that the
Board’s decision “turned almost entirely upon” legal principles that it
believed were outside of the Board’s expertise. (Exh. A, i)p. 43-44.) This
reasoning created at least two conflicts with settled authority.

First, the Court of Appeal concluded that agency principles are
beyond the Board’s expertise. This holding directly conflicts with
Inglewood, supra, 227 Cal.App.3d 767. Inglewood makes clear that
determining when an employer is liable for the conduct of its agents is
central to PERB’s role in interpreting a collective bargaining statute—in

that case, the Educational Employment Relations Act (§ 3540 et seq.

% In Yamaha, the Court held that an agency’s advisory opinion was
persuasive but not binding, and that its persuasive power is “contextual”
(id. at p. 7) or “situational” (id. at p. 12). Justice Mosk’s concurrence
explained, however, that the majority did “not purport to change the well-
established ... body of law pertaining to judicial review of administrative
rulings, but merely to attempt to clarify that law.” (Id. at p. 16.)
Moreover, following Yamaha, the Supreme Court in Hoechst Celanese
Corporation v. Franchise Tax Bd. (2001) 25 Cal.4th 508, 524-525,
acknowledged the persuasiveness of statutory interpretations contained in
precedential agency decisions that are the result of adversarial,
adjudicatory processes. This is precisely the type of administrative
process that led to the Board’s decision in this case.

7 This conclusion was also incorrect for another reason. In its haste
to find grounds for de novo review, the Court of Appeal apparently
overlooked the fact that the Board expressly relied on the language of
section 3505 to conclude that the Mayor was a statutory agent—an “other
representative”—of the City. (AR:XI1:3078-3079.)
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[EERA]).® The Inglewood court held that PERB’s application of agency
principles—including those that might be considered “common law”
theories—is a matter squarely within the Board’s purview, and subject to
the clearly erroneous standard of review. (Id. at pp. 776, 778.) In
particular, the court noted that EERA does not mandate the application of
the same agency principles that apply under the National Labor Relations
Act (29 U.S.C. § 151 et seq.) or the Agricultural Labor Relations Act
(Lab. Code, § 1141 et seq.). (/d. at p. 778.) It concluded that this
difference “supports PERB’s conclusion that the Legislature meant for
PERB to decide what appropriate lstandard of agency should be applied in
the context of the EERA.” (/bid.)

Second, the Court of Appeal concluded that the Board’s
interpretation of the MMBA is owed no deference when a case also
involves legal principles outside of the Board’s expertise.” This conflicts |
with the well-settled principle that PERB may construe its statutes in light

of “external law” when necessary to resolve unfair practice allegations

% Although Inglewood arose under EERA, rather than the MMBA,
this Court has noted that the purpose of the Legislature’s decision to
entrust PERB with the administration of the MMBA was to create a

“coherent and harmonious system of public employment relations laws.”
(Coachella, supra, 35 Cal.4th 1072, 1090.)

? In addition to agency principles, which the Court of Appeal
erroneously viewed as outside the Board’s expertise, as explained above,
the Court of Appeal cited the presence of issues involving the City
Charter, elections law, and constitutional law. (Exh. A, p. 43))
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and to avoid conflicts with those other laws. (Cumero, supra, 49 Cal.3d
575, 583; San Diego Mun. Employees Assn., supra, 206 Cal.App.4th
1447, 1458.) By holding that PERB is not entitled to deference if a case
presents questions under other law, the Court of Appeal has created a
conflict with Cumero, as well as the long line of cases applying the
“clearly erroneous” standard of review.

Thus, the Court of Appeal’s decision in this case established direct
conflicts regarding the standard of review to be applied when: (1) the
Board determines how agency principles apply to the statutes within its
jurisdiction; and (2) a case involves legal principles (sﬁch as constitutional
provisions) outside the Board’s expertise. This Court should grant review
to address this important issue and resolve these conflicts.

2. Review should be' granted to secure uniformity of

decision regarding the level of deference to be applied to
the Board’s factual findings.

The Court of Appeal acknowledged that the agency issues in this
case presented potential questions of fact, on which it would typically owe
PERB deference. (Exh. A, p. 44, fn. 34.) It peremptorily concluded,
however, that the “material facts are undisputed,” and that PERB was
therefore not entitled to deference. (/bid.) This conclusion presents a
clear conflict not only with the applicable; statutory language of section
3509.5, subdivision (b), but also with longstanding precedent that the
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Board’s factual findings concerning an agency relationship are owed
deference. (Inglewood, supra, 227 Cal.App.3d 767, 781.)

Section 3509.5, subdivision (b), expressly provides, “The findings
of the board with respect to questions of fact, including ultimate facts, if
supported by substantial evidence on the record considered as a whole,
shall be conclusive.”'® It is well settled that this standard applies to the
Board’s factual findings regarding whether an agency relationship exists.

. (Inglewood, supra, 227 Cal.App.3d 767, 781.) And, contrary to the Court
of Appeal’s reasoning, it has been applied even when the Board’s decision
is based on undisputed facts. (Moreno Valley Unified School Dist. v.
Public Employment Relations Bd. (1983) 142 Cal.App.3d 191, 196.)

Under the substantial evidence test, the courts may not reweigh the
evidence presented to PERB. (Inglewood, supra, 227 Cal.App.3d 767,
781.) “[A] reviewing court may not substitute its judgment for that of the'
Board.” (Regents of the Univ. of Cal. v. Public Employment Relations Bd.
(1986) 41 Cal.3d 601, 617.) Moreover, a question of fact is pfesented
where conflicting inferences can be drawn from undisputed facts (Lantz v.
Workers’ Comp.ensation Appeals Bd. (2014) 226 Cal.App.4th 298, 316-

317), and the reviewing court is not permitted to draw its own inferences

' Identical language is found in the judicial review provisions of
the other statutes within PERB’s jurisdiction. (See, e.g., § 3520, subd. (c);
§ 3542 , subd. (c); § 3564, subd. (¢).)
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from the evidence submitted to PERB (Regents of the Univ. of Cal. v.
Public Employment Relations Bd., supra, at p. 617).

The substantial evidence test has important implications for
appellate review. Under this test, the complaining party bears the burden
of presenting all the material evidence on a particular disputed point, not
Jjust the evidence that supports its own view of the faqts. (Mt. San Antonio
Community College Dist. v. Public Employment‘ Relations Bd. (1989) 210
Cal.App.3d 178, 187, fn.4; Telish v. California State Personnel Bd. (2015)
234 Cal.App.4th 1479, 1497.) This is consistent with the petitioner’s
overall burden in a petition for writ of extraordinary relief. (See Butte -
View Farms v. Agricultural Labor Relations Bd. (1979) 95 Cal.App.3d
961, 966, fn. 1.)

By holding that the substantial evidence standard may be discarded
when the reviewing court believes the facts are undisputed, the Court of
Appeal has fundamentally changed the judicial review process established
by the Legislature in section 3509.5. That process is intended to be
deferential toward PERB. (Banning, supra, 44 Cal.3d 799, 804.)
However, according to the Court of Appeal’s decision below, if the court
deems the facts undisputed, it is freé to relieve the petitioner of its burden
under the substantial evidence test, rely on evidence that is not in the
administrative record, and draw contrary inferences based on the
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evidence. This Court’s review is needed to correct this erroneous view of
section 3509.5’s substantial evidence test, and to clarify this important
issue for future cases arising under section 3509.5 and its counterpart
provisions in the other statutes administered by PERB.

B. The Court of Appeal’s interpretation of sections 3504.5 and

3505 raises an important question regarding the scope of the
MMBA'’s duty to meet and confer.

Without the benefit of any briefing by the parties, the Court of
Appeal arrived at-a new interpretation of the MMBA that dramatically
limits the circumstances in which a public agency owes a duty to meet and
confer under the MMBA. Specifically, the court decided that section
3504.5 specifies “when” the meet-and-confer duty arises, whereas section
3505 merely identifies “who” should conduct the meet and confer process.
(Exh. A, p. 47, fn. 37.) This interpretation raises an important question
requiring this Court’s resolution, because it conflicts with the long-settled
understanding of the MMBA reflected in decades of reported decisions.

The Court of Appeal located this limitation on the duty to meet

and confer imposed by section 3505'! in the preceding section, 3504.5,"

' As relevant here, section 3505 provides:

The governing body of a public agency, or
such boards, commissions, administrative
officers or other representatives as may be
properly designated by law or by such
governing body, shall meet and confer in good
faith regarding wages, hours, and other terms
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claiming to have discovered it in the MMBA’s “express terms.” (Exh. A,
p. 34.)" Applying this narrow interpretation to the facts of this case, the

Court of Appeal proceeded to reject the remainder of the Board’s

and conditions of employment with
representatives of such recognized employee
organizations. ....

'> The relevant portion of section 3504.5 is subdivision (a), which
provides:

Except in cases of emergency as provided in
this section, the governing body of a public
agency, and boards and commissions
designated by law or by the governing body of
a public agency, shall give reasonable written
notice to each recognized employee
organization affected of any ordinance, rule,
resolution, or regulation directly relating to
matters within the scope of representation
proposed to be adopted by the governing body
or the designated boards and commissions and
shall give the recognized employee
organization the opportunity to meet with the
governing body or the boards and
commissions.

" The court did not explain why it equated the term “meet” in
section 3504.5 with the term “meet and confer in good faith” in section
3505. This key difference between the two provisions indicates that the
Legislature did not intend for section 3504.5 to limit the duty to meet and
confer under section 3505. (See People v. Childs (2013) 220 Cal.App.4th
1079, 1102.) In fact, shortly after the MMBA was enacted, then-Professor
Grodin suggested that section 3504.5 was intended to codify a different
practice that existed before the MMBA imposed the duty to meet and
confer. (Grodin, Public Employee Bargaining in California: The Meyers-
Milias-Brown Act in the Courts (1999) 50 Hastings L.J. 717, 752-753,
footnote omitted [originally published (1972) 23 Hastings L.J. 719].)
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decision. It held, among other things, that PERB erred by: (1) relying on
section 3505’s reference to “other representatives” to conclude that the
Mayor was a statutory agent of the City (Exh. A, p. 47, fn. 37); and (2)
relying on cases decided under other labor relations statutes holding that
an employer may be liable for the unapproved conduct of its agents (id. at
pp. 50-51). In fact, the Court of Appeal appeared to foreclose any
reliance on agency principles to find a violation of the duty to meet and
confer:

[Clompliance with the meet-and-confer

mandate of section 3504.5 [ ]is triggered only

when there is some action “proposed to be

adopted by the governing body” (§ 3504.5,

subd. (a)) rather than some action proposed by

a putative agent of the governing body.
(Id. at p. 59, fn. 49.)

1. The Court of Appeal’s interpretation upends the long-

held understanding of the MMBA evidenced in nearly
five decades of judicial and administrative decisions.

By crafting this narrow interpretation of sections 3504.5 and 3505,
the Court of Appeal has undermined the accepted understanding of the
MMBA. The Court of Appeal is the first c‘ourt in 49 years to find that
section 3504.5 limits the duty to meet and confer under section 3505."* In

that time, PERB and the courts have found numerous public agencies in

'* The relevant language of section 3504.5 has been part of the
MMBA since its original enactment in 1968. (Stats.1968, ch. 1390, p.
2728.) '
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violation of section 3505 as a result of actions undertaken without any
formal governing body action.”” The courts have also held that a
recognized employee organization can itself trigger the duty to bargain, by
demanding to do so regarding a negotiable subject. (Dublin Professional
Fire Fighters, Local 1885 v. Valley Community Services Dist. (1975) 45

Cal.App.3d 116, 118; Los Angeles County Employees Assn., Local 660 v.

"> See, for instance, Indio Police Command Unit Assn. v. City of
Indio (2014) 230 Cal.App.4th 521, 540 [police chief’s departmental
reorganization plan]; Holliday v. City of Modesto (1991) 229 Cal.App.3d
528, 540 [failure to bargain before fire chief imposed a drug testing
requirement]; Long Beach Police Officer Assn. v. City of Long Beach
(1984) 156 Cal.App.3d 996, 1011 [police chief changed practice relating
to officer reports regarding the use of force]; Solano County Employees’
Assn. v. County of Solano (1982) 136 Cal.App.3d 256, 265 [work rule
issued by county administrator]; Huntington Beach Police Olfficers’ Assn.
v. City of Huntington Beach (1976) 58 Cal.App.3d 492, 504 [failure to
bargain over police chief’s change to employee work schedule]; City of
Davis (2016) PERB Decision No. 2494-M, p. 46 [city’s assistant police
chief and administrative fire chief unilaterally developed and implemented
performance improvement plan procedures]; County of San Bernardino
(Office of the Public Defender) (2015) PERB Decision No. 2423-M, p. 56
[county public defender unilaterally changed policy regarding employee
representation in investigatory meetings]; County of Riverside (2012)
PERB Decision No. 2233-M, pp. 13-14 [county hospital management
unilaterally restricted union representative access to employees];
Omnitrans (2010) PERB Decision No. 2143-M, p. 10 [agency unilaterally
changed grievance policy when general manager and director of
operations refused to process a grievance]; City of San Diego (Office of
the City Attorney) (2010) PERB Decision No. 2103-M, p. 7-8 [city
attorney violated section 3505 by attempting to deal directly with
employees instead of their exclusive representative]; Omnitrans (2009)
PERB Decision No. 2030-M, p. 29 [unilateral change to policy governing
union access to employees when managers had union representatives
arrested for trespassing]; City of Riverside (2009) PERB Decision
No. 2027-M, p. 14 [city division unilaterally changed its promotion

policy].
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County of Los Angeles (1973) 33 Cal.App.3d 1, 5.) All of these cases fall
outside the narrow ambit of section 3504.5’s express provisions, because
they involve no “ordinance, rule, resolution, or regulation ... proposed to
be adopted by the governing body.”

Although these cases do not specifically consider section 3504.5, it
is instructive that there is no published court or PERB decision in which a
public agency has even suggested that section 3504.5 limits the duty to
meet and confer in any way. (Cf. Cole v. City of Oakland Residential
Rent Arbitration Bd. (1992) 3 Cal.App.4th 693, 697-698 [an
administrative agency’s contemporaneous construction of a statute,
combined with reliance and acquiescence by those affected, is entitled to
great weight].) Now, however, the Court of Appeal has dverturned this
widespread understanding of the scope of the MMBA’s meet-and-confer
requirements.

2. Resolution of this important question by the Court will

provide critical guidance to PERB and the thousands of

local public agencies and their employees who are
subject to the MMBA.

The proper interpretation of section 3505 is a critical question. The
MMBA is a statute of broad application; it governs the labor relations of
nearly all cities, counties, and special districts in California. (§ 3501,
subd. (c).) And this is not a peripheral provision of the MMBA. As

noted, this Court has described section 3505 as the Act’s “centerpiece”
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(Voters for Responsible Retirement v. Bd. of Supervisors, supra, 8 Cal.4th
765, 780), and has explained that the duty to meet and confer it imposes is
a substantial one:

[A] public agency must meet with employee

representatives (1) promptly on request;

(2) personally; (3) for a reasonable period of

time; (4) to exchange information freely; and

(5) to try to agree on matters within the scope

of representation. Though the process is not

binding, it requires that the parties seriously

“‘attempt to resolve differences and reach a

common ground.”
(Los Angeles County Civil Service Com. v. Super. Ct. (1978) 23 Cal.3d 55,
61-62). Moreover, the duty to meet and confer is a “continuous duty to
bargain on any bargainable issue.” (San Diego Housing, supra, 246
Cal.App.4th 1, 11, citing County of Contra Costa (2014) PERB Order
No. Ad-410-M.)

This Court has frequently been called upon to resolve important
questions regarding the MMBA’s dutyl to bargain. (See, e.g., County of
Los Angeles v. Los Angeles County Employee Relations Com., supra, 56
Cal.4th 905, 922-923; People ex rel. Seal Beach Police Officers Assn. v.
City of Seal Beach, supra, 36 Cal.3d 591; Los Angeles County Civil
Service Com. v. Super. Ct., supra, 23 Cal.3d 55.) Whether the duty arises

solely for proposals made by the governing body is a similarly critical
question for those entities subject to the MMBA, their employees,
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recognized employee organizations, and ultimately PERB, whose duty it
is to administer the statute. This Court should resolve the uncertainty
created by the Court of Appeal’s new, narrow interpretation of the
MMBA'’s duty to meet and confer.

V.  CONCLUSION

The vitally important issues at stake in this case»include the correct
standard of review of the Board’s interpretation of the MMBA, the proper
level of deference owed to PERB’S factual findings under section 3509.5,
subdivision (b), and the scope of the duty to meet and confer ﬁnder section
3505. The Court of Appeal’s decision also directly conflicts with
numerous decisions issued by this Court-and the appellate courts. For
these reasons, PERB respectfully urges this Court to grant review in this
matter to address these critical issues, and ensure uniformity for all public
sector labor relations in the State of California.

Dated: May 22, 2017
Respectfully submitted,
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WENDI L. ROSS, Deputy General Counsel
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PetitiQn for extraordinary relief from a decision of the Public Employment
Relations Board. Decision annulled.

Lounsbery Ferguson Altona & Peak, Kenneth H. Lounsbery, James P. Lough and
Alena Shamos for Petitioners and Real Parties in Interest Catherine A. Boling, T. J. Zane
and Stephen B. Williams in No. D069626 and No. D069630.

Jan [. Goldsmith and Mara Elliott, City Attorneys, Daniel F. Bamberg, Assistant
City Attorney, Walter C. Chung and M. Travis Phelps, Deputy City Attorneys, for
Petitioner and Real Party in Interest City of San Diego in No. D069630 and
No. D069626.

JONES DAY, Gregory G. Katsas, G. Ryan Snyder, Karen P. Hewitt and Brian L.
Hazen for San Diego Taxpayers Education Foundation as Amicus Curiae on behalf of
Petitioner in No. D069630.

Renne Sloan Holtzman Sakai and Arthur A. Hartinger for League of California
Cities as Amicus Curiae on behalf of Petitioner in No. D069630.

Meriem L. Hubbard and Harold E. Johnson for Pacific Legal Foundation, Howard
Jarvis Taxpayers Association and National Tax Limitation Committee as Amici Curiae
on behalf of Petitioner in No. D069630.

J. Felix de la Torre, Wendi L. Ross, Mary Weiss, and Joseph W. Eckhart for
Respondent.

Smith, Steiner, Vanderpool & Wax and Ann M. Smith for Real Party in Interest

San Diego Municipal Employees Association in No. D069626.



Smith, Steiner, Vanderpool & Wax and Fern M. Steiner for Real Party in Interest
San Diego City Fireﬁghfers Local 145 in No. D069626.

Rothner, Segall and Greenstone, Ellen Greenstone and Connie Hsiao for Real
Party in Interest AFCSME Local 127 in No. D069626.

Law Offices of James J. Cunningham and James J. Cunningham for Real Party in
Interest Deputy City Attorneys Association of San Diego in No. D069626.

In June 2012 the voters of City of San Diego (City) approved a citizen-sponsored
initiative, the "Citizens Pension Reform Initiative" (hereafter, CPRI), which adopted a
charter amendment mandating changes in the pension plan for certain employees of City
of San Diego (City). In the proceedings below, the Public Employment Relations Board

(PERB) determined City was obliged to "meet and confer" pursuant to the provisions of

the Meyers-Milias-Brown Act (MMBA) (Gov. Code,! § 3500 et seq.) over the CPRI
before placing it on the ballot and further determined that, because City violated this
purported obligation, PERB could order "make whole" remedies that de facto compelled
City to disregard the CPRI.

We conclude, for the reasons stated below, that under relevant California law the
meet-and-confer obligations under the MMBA have no application when a proposed
- charter amendment is placed on the ballot by citizen proponents through the initiative
process, but instead apply only to proposed charter amendments placed on the ballot by

the governing body of a charter city. We also conclude that, although it is undisputed

1 All statutory references are to the Government Code unless otherwise specified.
3



that Jerry Sanders (City's Mayor during the relevant period) and others in City's
government provided support to the proponents to develop and campaign for the CPRI,
PERB erred when it applied agency principles to transform the CPRI from a citizen-
sponsored initiative, for which no meet-and-confer obligations exist, into a governing-
body-sponsored ballot proposal within the ambit of People ex rel. Seal Beach Police
Officers Assn. v Ci@ of Seal Beach (1984) 36 Cal.3d 591 (Seal Beach). Accordingly, we
hold PERB erred when it concluded City was required to satisfy the concomitant "meet-
and-confer" obligations imposed by Sea/ Beach for governing-body-sponsored charter
amendment ballot proposals, and therefore PERB erred when it found Sanders and the
San Diego City Council (City Council) committed an unfair labor practice by declining to
meet and confer over the CPRI before placing it on the ballot.
I
OVERVIEW

The San Diego Municipal Employees Association and other unions representing
the prospectively affected employees (Unions) made repeated demands on Sanders and
the City Council for City to meet and confer pursuant to the MMBA over the CPRI
before placing it on the ballot. (San Diego Municipal Emplovees Assn. v. Superior Court
(2012) 206 Cal.App.4th 1447, 1451-1452 (San Diego Municipal Employees).) However,
there was no dispute the proponents of the CPRI had gathered sufficient signatures to

qualify the CPRI for the ballot, and the City Council declined Unions' meet-and-confer



demands and placed it on the ballot. (/d. at pp. 1452-1453.) The citizens of San Diego
‘ultimately voted to approve the CPRI.

Unions filed unfair practice claims with the Public Employment Relations Board
(PERB), asserting the rejection by Sanders and the City Council of their meet-and-confer
demands constituted an unfair practice under the MMBA. PERB commenced
proceedings against City and ultimately ruled City violated the MMBA by refusing to
meet and confer over the CPRI before placing it on the June 2012 ballot. PERB ordered,
among other remedies, that City in effect refuse to comply with the CPRI. City filed this
petition for extraordinary review challenging PERB's conclusion that, because high level
officials and other individuals within City's government publicly and privately supported
the campaign to adopt the citizen—sbonsored charter amendment embodied in the CPRI,
City cémmitted an unfair labor practice under the MMBA by placing the CPRI on the
ballot without complying with the MMBA's meet-and-confer requirements.

In Seal Beach, supra, 36 Cal.3d 591, our high court was required to harmonize the
provisions of the meet-and-confer requirements of the MMBA with the constitutional
grant of power to a "governing body" to place a charter amendment on the ballot that
would impact the terms and conditions of employment for employees of that city. The
Seal Beach court concluded that, before a governing body may place such a charter
amendment on the ballot, it must first comply with the meet-and-conter obligations under
the MMBA. (Seal Beach, at pp. 597-601.) The Seal Beach court cautioned, however,

that the case before it "[did] not involve the question whether the meet-and-confer



requirement was intended to apply to charter amendments proposed by initiative." (Id. at
p. 599, fn. §.)

The present proceeding requires that we first determine the issue left open in Sea/
Beach: does the meet-and-confer requirement apply when the charter amendment is
proposed by a citizen-sponsored initiative rather than a governing-body-sponsored ballot
proposal? We conclude the meet-and-confer obligations under the MMBA apply only to
a proposed charter amendment placed on the ballot by the governing body of a charter
city, but has no application when such proposed charter amendment is placed on the
ballot by citizen proponents through the initiative process. With that predicate
determination, we must then decide whether PERB properly concluded City nevertheless
violated its meet-and-confer obligations because the CPRI was nof a citizen-sponsored
initiative outside of Seal Beach's holding, but was instead a "City"-sponsored ballot
proposal within the ambit of Seal Beach. Although several people occupying elected and
nonelected positions in City's government did provide support for the CPRI, we conclude
PERB erred when it applied agency principles to transform the CPRI into a governing-
body-sponsored ballot proposal. Becaﬁse we conclude that, notwithstanding the support
given to the CPRI by Sanders and others, there 1s no evidence the CPRI was ever
approved by City's governing body (the City Council), we hold PERB erred when it
concluded City was required to satisfy the concomitant "meet-and-confer" obligations
imposed by Seal Beach for governing-body-sponsored charter amendment ballot

proposals.



I1
FACTUAL AND PROCEDURAL BACKGROUND

A. DeMaio's Pension Reform Proposal

In early November 2010, City Councilmember Carl DeMaio announced his
comprehensive plan to reform the City's finances. His wide-ranging plan to reform the
City's finances included, among its many proposals, a proposal to replace defined benefit
pensions with 401(k)-style plans for newly hired employees.

B. Sanders's Pension Reform Proposal

In late November 2010, Sanders also announced that he would attempt to develop
and place a citizen's initiative on the ballot to eliminate traditional pensions for new hires
at City and to replace them with a 401(k)-style plan for nonsafety new hires. Sanders
believed replacing the old system with the new 401(k)-style plan was necessary to solve
what he viewed to be the unsustainable cost to City of the defined benefit pension for
City employees.

Sanders, after discussions with various members of his staff, decided to pursue his
pension reform proposal as a citizens' initiative, rather than to pursue it by a City
Council-sponsored ballot measure. Sanders chose to pursue his pension reform proposal
as a citizen-sponsored initiative, rather than a City Council-sponsored ballot proposal,
because he did not believe the City Council would put his proposal on the ballot "under

any circumstances," and he also believed pursuing a City Council-sponsored ballot



proposal (which would also require negotiating with the unions) could require

unacceptable compromises to his proposal.2
Sanders held a "kick-off™ press conference to announce his intent to pursue his

pension reform plans through a private initiative. This event, which was held at City Hall

and at which Sanders was joined by others,3 was covered by the local media and included
media statements informing the public that "San Diego voters will soon be seeing

signature-gatherers for a ballot measure that would end guaranteed pensions for new

[Clity employees."4 Sanders's office also issued a news release—styled as a "Mayor
Jerry Sanders Fact Sheet"—to announce his decision. Faulconer disseminated Sanders's
press release by an e-mail stating Sanders and Faulconer "would craft a groundbreaking
[pension] reform ballot measure and lead the signature-gathering etfort to place the

measure before voters," and Sanders sent a similar e-mail announcing he was partnering

2 Sanders, in a tape-recorded interview with a local magazine, explained he pursued
a citizen-sponsored initiative rather than other avenues to achieve his pension reform
objectives because: "[ W]hen you go out and signature gather and it costs a tremendous
amount of money, it takes a tremendous amount of time and effort . . . . But you do that
so that you get the ballot initiative on that you actually want. [A]nd that's what we did.
Otherwise, we'd have gone through the meet and confer and you don't know what's going
to go on at that point . . . ."

3 Also in attendance were City Attorney Jan Goldsmith, City Councilmember Kevin
Faulconer, and City's Chief Operating Officer Jay Goldstone).

4 NBC San Diego news coverage of Sanders's press conference included a
photograph of Sanders standing in front of the City seal to make his initiative
announcement.



with Faulconer to "craft language and gather signatures" for a ballot initiative to reform
public pensions.

Over the ensuing months, Sanders continued developing and publicizing his
pension reform proposal, and in early January 2011 a committee was formed (San

Diegans for Pension Reform (SDPR)) to raise money to support his proposed initiative.

At his January 2011 State of the City address,> Sanders vowed to "complete our financial
reforms and eliminate our structural budget deficit." He stated he was "proposing a bold
Step" of "creating a 401(k)-style plan for future employees . . . [to} contain pension costs
and restore sanity to a situation confronting every big city" and that, "acting in the public
interest, but as private citizens," Sanders announced that he, Faulconer, and the San
Diego City Attorney (City Attorney) "will soon bring to voters an initiative to enact a

401(k)-style plan." That same day, Sanders's office issued a press release publicizing his

vow "to push forward his ballot initiative" for pension reform.6.
Sanders believed he had made it clear to the public that he undertook his efforts as
a private citizen even though he was identified as "Mayor" when speaking in public about

his proposal.

5 Article XV, section 265(c) of the City Charter requires the address as a message
from the Mayor to the City Council that includes "a statement of the conditions and
affairs of the City" and "recommendations on such matters as he or she may deem
expedient and proper." Members of Sanders's staff helped write the speech.

6 After his speech, Sanders continued his publicity efforts for his proposal, and he
was aided in those efforts by individuals who were also members of his staff.



C. DeMaio's Competing Pension Reform Initiative

The plan announced by DeMaio in early November 2010 for pension reform
differed in some respects from Sanders's proposal. For example, DeMaio's proposed plan

for a 401(k)-style plan for new hires did not exempt police, firefighters and lifeguards.

DeMaio's proposed plan also included a "cap" on pensionable pay.” Two local
organizations, the Lincoln Club and the San Diego County Taxpayers Association
(SDCTA), supported DeMaio's competing plan as a plan that was "tougher" than
Sanders's proposal.
D. The CPRI

In the aftermath of Sanders's January 2011 State of the City address, people in the
business and development community informed Sanders they believed WO competing

initiative proposals—the DeMaio proposal and the Sanders proposal-—would be

7 By mid-March 2011, SDPR (the committee formed to support Sanders's proposed
plan) hired an attorney to provide advice related to Sanders's proposed plan, and the
attorney had opined the "cap" on pensionable pay as proposed by DeMaio's plan would
make such a plan more vulnerable to legal challenges.. SDPR also independently hired
Buck Consultants, then serving as City's actuary for City's existing pension plan (and
therefore with access to the data on City's pension system database), to provide a fiscal
analysis of the impacts of 401(k) plans for new employees. Apparently, during the
transition period to a 401(k)-style plan for new employees, there would be an immediate
shorter term cost to City (because the change in the actuarial method used in doing the
calculation would increase City's payments into the pension plan in the first three or four
years), and a proposal for a "hard cap” on total payroll expenses could have mitigated the
short-term impacts on City from the pension reform proposal. At his March 24, 2011,
press conference, Sanders (along with Faulconer and the co-chairman for SDPR)
reiterated their intent to move forward as private citizens with their pension reform
proposal, and stated it would include caps and restrictions (including a five-year cap on
City's payroll expenses) to produce greater savings for City.

10



confusing and there would be inadequate money to fund two competing citizen
initiatives. Shortly after a March 24, 2011, press conference at which Sanders presented
his refined proposal, people within either the Lincoln Club or SDCTA told Sanders they
were "moving forward" with DeMaio's plan because it had suftficient money and was
going to go onto the ballot, and that Sanders could either join them or go off on his own.

This apparently triggered a series of meetings between supporters of the competing

proposals,8 and they reached an accord on the parameters of a single initiative.

The final initiative proposal, which ultimately became the CPRI, melded elements
of both Sanders's and DeMaio's proposals: newly hired police would still continue with a
defined benefit pension plan for newly-hired police officers, but newly-hired firefighters
would be placed into the 401(k)-style plan. The pensionable pay freeze would be subject
to the meet-and-confer process and could be overridden by a two-thirds majority of the
City Council, but there would be no cap on total payroll. Sanders called the negotiations
"difficult," and testified he did not like every part of the new proposal, but he nonetheless
supported it because he believed it was "important for the City in the long run.”

A law firm (Lounsbery, Ferguson, Altona & Peak (hereafter Lounsbery)) was
hired by SDCTA to draft the language of the CPRI. SDCTA gave Lounsbery the

DeMaio draft of the initiative as the starting point for Lounsbery's drafting of the final

_8 Among those who attended one or more of the meetings were Sanders, Goldstone
and Dubick (Sanders's chief of staft).

Il



language for the initiative.9 Lounsbery made relatively few revisions to it to finalize the

language that became the CPRI. Lounsbery was paid by SDCTA for its services. 10

On April 4, 2011, the City Clerk received a notice of intent to circulate a petition
seeking to place the CPRI on the ballot, seeking to amend City's Charter pursuant to
section 3 of article XI of the California Constitution. The ballot proponents were

Catherine A. Boling (Boling), T.J. Zane (Zane), and Stephen Williams (Williams)

(collectively, Proponents).1 1

To qualify the CPRI for the ballot, the Proponents needed to obtain veritied
signatures from at least 15 percent (94,346) of the City's registered voters. On September
30,2011, Zane delivered to the City Clerk a petition containing over 145,000 signatures,

and the City Clerk forwarded the petition to the San Diego County Registrar of Voters

9 Goldstone testified SDCTA sought his féedback on its proposed language, and he
reviewed and responded to two or three drafts in the evening or weekends at his home.
Dubick and Goldsmith also reviewed and provided feedback on the proposed language.

10 Lounsbery filed a quarterly disclosure form indicating San Diego Taxpayers
Association paid $18,000 to Lounsbery for its services in connection with its work on the
CPRI for the first quarter of 2011. Among the people listed as being "lobbied" in
connection with Lounsbery's work on the CPRI were Sanders, Goldstone, Goldsmith,
Dubick and Faulconer.

11 Williams and Zane were leaders in the Lincoln Club, and the Lincoln Club (along
with SDPR, the committee formed to raise money in support of Sanders's proposed
initiative) was a major contributor to the committee formed to promote the campaign for
the CPRI1. Although Sanders would have preferred that SDPR's head (Shephard) run the
campaign, Sanders was persuaded by a vice chairman of the Lincoln Club that Zane was
‘perfectly capable of running the ballot initiative campaign from the Lincoln Club.
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(SDROV) to officially verify the signatures. The SDROV determined the initiative
petition contained sufficient valid signatures and, accordingly, on November 8, 2011, the
SDROV issued a Certification that the CPRI petition had received a "SUFFICIENT"
number of valid signatures requiring it to be presented to the voters as a citizens'
initiative. The City Clerk submitted the SDROV's Certification to the City Council on
December 5, 2011, and that same day the City Council passed Resolution R-307155, a
resolution of intention to place the CPRI on the June 5; 2012, Presidential primary
election ballot, as required by law.

E. Sanders Campaigns for the CPRI

The day after the proponents filed their notice of intent to circulate, Sanders,

DeMaio, Goldsmith, Faulconer, Boling, and Zane held a press conference on the City

Concourse at which they announced the filing of the CPRI petition. 12 A news media
outlet reported that proponents of the dueling ballot measures to curtail San Diego City
pensions had reached a compromise to combine forces behind a single initiative for the
June ballot. Sanders thereafter supported the campaign to gather signatures and promote

the CPRI. He touted its importance by providing interviews and quotes to the media and

by discussing it at his speaking appearancesl3. Additionally, campaign disclosure

12 Sanders testified he appeared as a private citizen, and assumed the same was true
for Goldsmith, although there is no evidence whether they communicated this fact to the
press or the public at the press conference.!(XI11:3427-3428)!

13 For example, he included the CPRI in the "bullet points" prepared for his speaking
engagements before various groups. He also approved issuing a "message from Mayor
Jerry Sanders" for circulation to members of the San Diego Regional Chamber of
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statements indicated SDPR (the committee formed to promote Sanders's original
initiative proposal) contributed $89,000 in cash and nonmonetary support to the
committee supporting the CPRI from January 1, 2011, through June 1, 201 1.

F. The Meet-and-Confer Demands

On July 15,2011, the San Diego Municipal Employees Association (MEA) wrote
to Sanders asserting City had the obligation under the MMBA to meet and confer over
the CPRI. When Sanders did not respond, MEA wrote a second letter demanding City
satisfy its meet-and-confer obligations concerning the CPRi. City Attorney Goldsmith
responded by stating, among other things, the City Council was required (under the
California Constitution and state elections law) to place the CPRI without modification
on the ballot as long as the proponents submitted the requisite signatures and otherwise
met the procedural requirements for a citizen initiative to amend the Charter. Goldsmith
explained that, "[a]ssuming the proponents of the [CPRI] obtain the requisite_ number of
signatures on their petition and meet all other legal requiréments, there will be no
determination of policy or course of action by the City Council, within the meaning of the
MMBA, triggering a duty to meet and confer in the act of placing the citizen initiative on

the ballot.”

Commerce that solicited financial and other support for the signature gathering effort,
although he did not know whether the language of that message was drafted by the
campaign or by his staff. Members of Sanders's staff facilitated his promoting of the
CPRI by, for example, responding to requests from the media for quotes.
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MEA, in its September 9, 2011, response to Goldsmith's explanation, asserted City
was obligated to meet and confer because Sanders was acting as the Mayor to promote
the ‘CPRI. and hence "has clearly made a determination of policy for this City related to
mandatory subjects of bargaining . . . ." MEA asserted Sanders was "using the pretense
that [the CPRI] is a 'citizens' initiative' when it is, in fact, this Cify's initiative" as a
deliberate tactic to "dodge the City's obligations under the MMBA." The City Attorney's
office reiterated City had no meet-and-confer obligations "at this point in the process"
because "there is no legal basis upon which the City Council can modify the [CPRI], if it
qualifies for the ballot," but instead the City Council "must comply with California
Elections Code . . . section 9255" and place the CPRI on the ballot if it meets the

signature and other procedural requirements set forth in the Elections Code.

Accordingly, City declined MEA's demand to meet and confer over the CPRI. 14

G. The Initial Proceedings and San Diego Municipal Emplovees

MEA filed its unfair practice charge (UPC) on January 20, 2012, asserting City
refused to meet and confer over the CPRI because "City claims that it 1s a 'citizen's
initiative' not 'City's initiative,' " and MEA alleged this refusal violated the MMBA
because the CPR1 "is merely a sham device which City's 'Strong Mayor' has.used for the
express purpose of avoiding City's MMBA obligations to meet and confer." However, on

January 30, 2012, the City Council, after recognizing the petitions for the CPRI contained

14 Subsequent demands by MEA (as well as other employee unions) to meet and
confer were rejected by City for similar reasons.
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the requisite number of signatures, enacted an ordinance placing the CPRI on the June
2012 ballot.

On February 10, 2012, PERB issued a complaint against City, alleging City's
failure to meet and confer violated sections 3505 and 3506, and was an unfair practice

within the meaning of section 3509, subdivision (b) and California Code of Regulations,

title 8, section 32603, subdivisions (a) through (c). 15 PERB also ordered an expedited
administrative hearing and appointed an administrative law judge (ALJ) to hold an
evidentiary hearing on the complaints. (San Diego Municipal Employees, supra, 206
Cal.App.4th at p. 1453.)

PERB also filed a superior court action seeking, among other relief, an order
temporarily enjoining presentation of the CPRI to the voters on the June 2012 ballot, but
the trial court rejected PERB's motion for a preliminary injunction. (San Diego
Municipal Employvees, supra, 206 Cal.App.4th at pp. 1453-1454.) After the ALJ
scheduled an administrative hearing for early April 2012 on‘the complaints, City moved
in the superior court action for an order staying the administrative hearing and quashing
the subpoenas issued by the ALJ. The trial court granted City's motion to stay the
administrative proceedings, and MEA pursued writ relief. (/d. at pp. 1454-1455.) In San
Diego Municipal Employees, this court concluded the stay was improper because "[a]s

the expert administrative agency established by the Legislature to administer collective

15 Other unions also filed UPC's and PERB issued complaints on those claims. All
of the claims and complaints were ultimately consolidated for hearing.
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bargaining for covered governmental employees, PERB has exclusive initial jurisdiction
over conduct that arguably violates the MMBA" (id. at p. 1458), and PERB's "initial
exclusive jurisdiction extends to activities ' "arguably . . . prohibited" by public
employment labor law . .. .'" (/d. at p. 1460, quoting City of San Jose v. Operating
Engineers Local Union No. 3 (2010) 49 Cal.4th 597, 606, italics added by San Diego
Municipal Emplovees).) This court noted that, had City directly placed the CPRI on the
ballot without satisfying the meet-and-confer procedures, it would have engaged in
conduct prohibited by the MMBA, and we ultimately concluded that‘because "MEA's
UPC alleges (and provides some evidence to support the allegations) that the CPRI
(while nominally a citizen initiative) was actually placed on the ballot by City using straw
men to avoid its MMBA obligations, the UPC does allege City engaged in activity
arguably prohibited by public employment labor law, giving rise to PERB's initial
exclusive jurisdiction." (/d. at p. 1460.) This court ultimately concluded it was error to
étay PERB's exclusive initial jurisdiction over the UPC claims, and vacated the stay. (/d.
at pp. 1465-1466.)

H. PERB Proceedings and Determination

The ALJ Proposed Decision

The ALJ held an administrative hearing and, after taking evidence, issued a
proposed decision. The proposed decision found Sanders chose to pursue a citizens'
initiative measure, rather than invoke the City Council's authority to place his plan on the

ballot as a City Council-sponsored ballot proposal, because he doubted the City Council's
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willingness to agree with him and because he sought to avoid concessions to the unions.
The ALJ found the CPRI, which embodied a compromise between Sanders's proposal
and the proposal championed by DeMaio, was then carried forward as a citizens'
initiative and was adopted by the electorate. The ALJ found that, because Sanders
occupied the office of Mayor in a city that uses the "strong mayor" form of governance,
and in that role has certain responsibilities when conducting collective bargaining with
represented employee organizations on behalf of City (including the responsibility to
develop City's initial bargaining proposals, to map out a strategy for negotiations, and to
brief the City Council on the proposals and strategies and to obtain the City Council's
agreement to proceed), Sanders "was not legally privileged to pursue implementation of
[pension reform] as a private citizen." The ALJ concluded that because Sanders, acting

"under the color of his elected office" and with the support of two City Councilmembers

and the City Attorney, 10 launched and pursued the pension reform initiative campaign,

16 The ALIJ's decision also cited evidence that "[qJuantifiable time and resources
derived from the City . . . were devoted to the Mayor's promotion of his initiative,
notwithstanding the views of some or all of the City's witnesses that their activities were
on personal time." However, the ALJ appeared to find that, even if all of the support
work done by individual members of Sanders's staft had been "done on non-work time,
their defense that these activities were done for private purposes is no stronger than the
Mayor's . . .." We note this finding because the PERB decision, as well as PERB's
arguments in this writ proceeding, devotes substantial analysis to explaining that City-
owned resources (as well as time spent by individuals who were members of Sanders's
staff) were employed to support the CPRI. Although there is some evidentiary support
for these factual findings, neither PERB's decision nor PERB's briefs in this proceeding
articulates the legal relevance of these findings on the central issue raised in this
proceeding—whether Sanders's acts in supporting the CPRI were as agent for the City
Council—and we therefore limit our remaining discussion of those facts.
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Sanders made "a policy determination that [City] propose[d] for adoption by the
electorate” on a negotiable matter but denied the unions "an opportunity to meet and
confer over his policy determination in the form of [the CPRI]," in violation of the meet-
and-confer obligations under Seal Beach. The ALJ further concluded that, because of
Sanders's "status as a statutorily defined agent of the public agency and common law
principles of agency, the same obligation to meet and confer applie[d] to the City because
it has ratified the policy decision resulting in the unilateral change."

The PERB Decision

After PERB considered supplemental briefing concerning the ALJ's proposed
decision from City, Unions and the ballot proponents, PERB issued the decision
challenged in this writ proceeding that largely affirmed the ALJ's decision.17
Specifically, PERB rejected City's exceptions to the ALJ's conclusions that City was
Charged with Sanders's conduct under principles of statutory agency, common law

principles of agency based on actual and apparent authority, and common law ratification

principles. 18 Instead, PERB adopted the ALJ's findings that: (1) "under the City's Strong

17 PERB modified the remedies ordered by the ALJ's proposed decision (see fn. 20,
post) but affirmed the core determination that the refusal to meet and confer over the
CPRI before placing it on the ballot violated the MMBA.

18 Curiously, although PERB concluded common law agency principles permitted
PERB to charge City with Sanders's conduct in promoting and campaigning for the
CPRI, PERB also concluded the evidence showed the Proponents of the CPRI (who paid
to have the CPRI drafted and who ran the signature effort and campaign for passage of
the CPRI) were not Sanders's agents because they undertook their actions outside of
Sanders's control. PERB nevertheless concluded common law principles of ratification
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Mayor form of governance and common law principles of agency, Sanders was a
statutory agent of the City with actual authority to speak for and bind the City with
respect to initial proposals in collective bargaining with the Unions; (2) under common
law principleé of agency, [Sanders] acted with actual and apparent authority when
publicly announcing and supporting a ballot measure to alter employee pension beneﬁts;.
and (3) the City Council had knowledge of [Sanders's conduct], by its action and
inaction, and, by accepting the benefits of Proposition B, thereby ratified his conduct.”
PERB's decision also concluded that, because City (through Sanders as its agent) decided

to place the CPRI on the ballot while acquiescing in Sanders's rejection of the unions'

meet-and-confer demands, City violated the MMBA. 19

and apparent authority applied "so as not to excuse the City's failure to meet and confer
based on the actions of private citizens involved in the passage of [the CPRI]."

19 Specifically, PERB found the City Council "was on notice that, even if pursued as
a private citizens' initiative, [Sanders's] public support for an initiative to alter employee
pension benefits would be attributed to the City for purposes of MMBA. .. . [{]. .. [1]
After it became aware of the Unions' requests for bargaining, the City Council, like
[Sanders], relied on the advice of Goldsmith that no meet-and-confer obligation arose
because [the CPRI] was a purely 'private’ citizens' initiative. The City Council failed to
disavow the conduct of its bargaining representative and may theretore be held
responsible for [Sanders's] conduct. [Citation.] The City Council also accepted the
benefits of [the CPRI] with prior knowledge of [Sanders's] conduct . . . . [{]] We agree
with the ALJ's findings that, with knowledge of his conduct and, in large measure, notice
of the potential legal consequences, the City Council acquiesced to [Sanders's] actions,

“including his repeated rejection of the Unions' requests for bargaining, and that, by
accepting the considerable financial benefits resulting from passage and implementation
of [the CPRI], the City Council thereby ratitied [Sanders's] conduct."
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PERB modified the remedy ordered in the ALJ's proposed decision insofar as the

proposed decision ordered City to vacate the results of the election adopting the CPRI.20
However, PERB's remedy, invoking its "make-whole" and "restoration" powers tor
remedying violations of the MMBA, ordered (among other things) that City "péy
employees for all lost compensation, including but not limited to the value of lost pension
benefits, resulting from the enactment of [the CPRI]}, offset by the value of new benefits
required from the City under [the CPRI}."

Writ Proceedings Challenging PERB Decision

City timely filed this writ petition challenging PERB's decision (§ 3509.5), and
this court issued its writ of review. In City's writ proceeding, City named Proponents as
additional real parties in interest and Proponents have filed briefs in that proceeding.
Proponents also filed a separate writ petition challenging PERB's decision, and this court
issued a writ of review. We subsequently consolidated the two writ proceedings for
consideration and disposition.

In City's writ proceeding, PERB (joined by Unions) has moved to dismiss
Proponents as real parties in interest, arguing Proponents lack standing to participate as

real parties because they were not (and were indeed barred by PERB regulations from

20 The ALJ's Proposed Decision required, among other affirmative actions by City,
that City "[r]escind the provisions of [the CPRI] adopted by the City and return to the
status quo that existed at the time the City refused to meet and confer...." The PERB
decision declined to adopt that aspect of the remedy posited in the ALJ's proposed
decision because PERB expressed doubts it had the power to rescind an initiative adopted
by the voters.
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being) parties to the underlying PERB proceeding. PERB has separately moved to
dismiss Proponents' writ proceeding on the same ground. We conclude official
proponents ot a ballot initiative have a sufficiently direct interest in the result of the
proceeding (Connerly v. State Personnel Bd. (2006) 37 Cal.4th 1169, 1178) to join as real
parties in interest in an action, eitﬁer by intervention or because they are named by other
parties as real parties in interest, which is directed at the evisceration of the ballot
measure for which they were the official proponents. (See Perry v. Brown (2011) 52
Cal.4th 1116, 1125; see also Amwest Surety Ins. Co. v. Wilson (1»995) 11 Cal.4th 1243,
1250.) Accordingly, we deny PERB's motion to dismiss Proponents as real parties in
interest from City's writ proceeding. Additionally, in light of our conclusion that PERB's
decision must be annulled because City was not obligated to meet and confer prior to
placing the CPRI on the ballot, PERB's motion to dismiss Proponents' writ proceeding
(and the additional arguments raised in Proponents' writ proceeding) are moot and we
need not address them.
I1
STANDARDS OF REVIEW

The standards applicable to our review of a PERB decision are governed by
differing degrees of deference. First, insofar as PERB's decision rests on its resolution of
disputed factual questions, we apply the most deferential standard of review. Under this
standard, PERB's factual findings are conclusive as long as there is any substantial

evidence in the record to support its factual findings. (Trustees of Cal. State University v.
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Public Employment Relations Bd. (1992) 6 Cal.App.4th 1107, 1123; see, e.g., Regents of
University of California v. Public Employment Relations Bd. (1986) 41 Cal.3d 601, 618-
623 [affirming PERB determination that students were employees under Higher
Education Employer-Employee Relations Act because substantial evidence supported
conclusion students' educational objectives were subordinate to the services students
performed as housestaft].)

The deference to be accorded PERB's resolution of questions of law, and PERB's
application of that law to the facts found by PERB, presents a more complicated question,
because "balancing the necessary respect for an agency's knowledge, expertise, and
constitutional office with the courts' role as interpreter of laws can be a delicate
matter . ..." (Gonzales v. Oregon (2006) 546 U.S. 243, 255.) PERB asserts that we
must follow its determinations of law unless clearly erroneous. Specifically, PERB
argues that because it has been invested by the legislative scheme with the "specialized
and focused task” of protecting " 'both employees and the stafe employer from violations
of the organizational and collective bargaining rights guaranteed by [law]' " (Banning
Teachers Assn. v. Public Emplovment Relations Bd. (1988) 44 Cal.3d 799, 804), PERB is
" 'one of those agencies presumably equipped or informed by experience to deal with a
specialized field of knowledge, whose findings within that field carry the authority of an
expertness which courts do not possess and therefore must respect.' " (Ibid., quoting
Universal Camera Corp. v. National Labor Relations Bd. (1951) 340 U.S. 474, 488.)

Accordingly, PERB argues, "[T]he relationship of a reviewing court to an agency such as
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PERB, whose primary responsibility is to determine the scope of the statutory duty to
bargain and resolve charges of unfair refusal to bargain, is generally one of deference"”
(Ibid., citing Oakland Unified School Dist. v. Public Employment Relations Bd. (1981)
120 Cal.App.3d 1007, 1012), and PERB's interpretation will generally be followed unless
it is clearly erroneous.

However, in Yamaha Corp. of America v. State Bd. of Equalization (1998) 19
Cal4th 1 (Yamaha), our Supreme Court explained, " 'The standard for judicial review of
agency interpretation of law is the independent judgment of the court, giving deference to
the determination of the agency appropriate to the circumstances of the agency action.'"
(Id. atp. 8.) Yamaha's conceptual framework noted that courts must distinguish between
two classes of interpretive actions by the administrative body—those that are "quasi-
legislative" in nature and those that represent interpretations of the applicable law—and
cautions that "because of their differing legal sources, [each] command significantly
different degrees of deference by the courts." (/d. at p. 10.) When examining the former
type of action, an agency interpretation "represents an authentic form of substantive
lawmaking: Within its jurisdiction, the agency has been delegated the Legislature's
lawmaking power. [Citations.] Because agencies granted such substantive rulemaking
power are truly 'making law,' their quasi-legislative rules have the dignity of statutes.
When a court assesses the validity of such rules, the scope of its review is narrow. If

satisfied that the rule in question lay within the lawmaking authority delegated by the
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Legislature, and that it is reasonably necessary to implement the purpose of the statute,
judicial review is at an end." (/d. at pp. 10-11.)

However, "[t]he quasi-legislative standard of review 'is inapplicable when the
agency is not exercising a discretionary rule-making power, but merely construing a
controlling statute. The appropriate mode of review in such a case is one in which the
judiciary, although taking ultimate responsibility for the construction of the statute,
accords great weight and respect to the administrative construction.' {(Quoting
International Business Machines v. State Bd. of Equalization (1980) 26 Cal.3d 923,931,
tn. 7.)]" (Yamaha, supra, 19 Cal.4th at p. 12, italics added by Yamaha.) Yamaha
recognized that, unlike quasi-legislative rule making by the agency, an agency's
interpretation of the law does not implicate the exercise of a delegated lawmaking power
but "instead . . . represents the agency's view of thé statute's legal meaning and effect,
questions lying within the constitutional domain of the courts." (/d. at p. 11.) Yamaha
recognized that an agency may often be interpreting the legal principles within its
administrative jurisdiction and, as such "may possess special familiarity with satellite
legal and regulatory issues. It is this 'expertise,’ expressed as an interpretation . . . , that is
the source of the presumptive value of the agency's views. An important corollary of
agency interpretations, however, is their diminished power to bind. Because an
interpretation is an agency's legal opinion, however 'expert,’ rather than the exercise of a
delegated legislative power to make law, it commands a commensurably lesser degree of

judicial deference." (Ibid.)
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We construe Yamaha as recognizing that, in our tripartite system of government, it
is the judiciary—not the legislative or executive branches—that is charged with the final
responsibility to determine questions of law (Yamaha, supra, 19 Cal.4th atp. 11 & fn. 4),
and "[w]hether judicial deference to an agency's interpretation is appropriate and, if so, its
extent—the 'weight' it should be given—is thus fundamentally situational." (Id. at p. 12,
italics added.) Thus, while some deference to an agency's resolution of questions of law
may be warranted when the agency possesses a special expertise with the legal and
regulatory milieu surrounding the disputed question (see New Cingular Wireless PCS,
LLC v. Public Utilities Commission (2016) 246 Cal.App.4th 784, 809-810), the judiciary

accords no deference to agency determinations on legal questions falling outside the

parameters of the agency's peculiar expertise.21 (See, e.g., Overstreet ex rel. NLRB v.

United Brotherhood of Carpenters and Joiners of America, Local Union No. 1506 (9th

21 Indeed, although a court may accept statutory constructions made by PERB that
are "within PERB's legislatively designated field of expertise . . . unless it is clearly
erroneous" (San Mateo City School Dist. v. Public Employment Relations Bd. (1983) 33
Cal.3d 850, 854-856 [because PERB is empowered to determine in disputed cases
whether a particular item is within or without the scope of representation requiring
bargaining, interpretation of a statutory provision defining scope of representation falls
squarely within PERB's legislatively designated field of expertise and will not be
reversed unless clearly erroneous]), the courts in other contexts have declined to accord

- any deference when the PERB decision does not adequately evaluate and apply common
law principles. (See, e.g., Los Angeles Unified School Dist. v. Public Employment
Relations Bd. (1983) 191 Cal.App.3d 551, 556-557 [PERB determined two local public
employee unions, both affiliated with same international, were not "same employee
organization" within the meaning of section 3545, subdivision (b)(2), because actual
conduct showed international did not exercise dominion and control over local unions;
court reversed PERB ruling and concluded two local unions would quality as the same
employee organization within the meaning of the statute as long as international actually
or potentially exercised the requisite dominion and control].) '
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Cir. 2005) 409 F.3d 1199, 1208-1209 [no deference accorded to the NLRB's
interpretation of NLRA when judged against backdrop of competing constitutional
issues]; accord, California State Teachers' Retirement System v. County of Los Angeles
(2013) 216 Cal.App.4th 41, 55 [under Yamaha "the degree of deference accorded should
be dependent in large part upon whether the agency has a ' "comparative interpretative
advantage over the courts" ' and on whether it has probably arrived at the correct
interpretation”]; Azusa Land Partners v. Department of Indus. Relations (2010) 191
Cal.App.4th 1, 14 [Where dispositive facts are undisputed and purely legal issues remain
requiring interpretation of a statute an administrative agency is responsible for enforcing,
courts exercise independent judgment, and "agency's interpretation is ' "one of several
interpretive tools that may be helpful. In the end, however, '[the court] must . . .
independently judge the text of the statute."” ")
1\Y%
ANALYSIS

A. Overview of MMBA

The MMBA codifies California's recognition of the right of public employees to
collectively bargain with their government employers, and reflects a strong policy in
California favoring peaceful resolution of employment disputes by negotiations. (§ 3500;
Fire Fighters Union v. City of Vallejo (1974) 12 Cal.3d 608, 622.) In furtherance of that
goal, section 3504.5 of the MMBA requires that reasonable written notice be given to

organizations such as the MEA of any action "proposed to be adopted by the governing
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body" that directly relates to matters within the scope of representation.22 It further
requires such governing body or its designated representative, "prior to arriving at a

determination of policy or course of action,” to "meet-and-confer in good faith" with

representatives of the union concerning negotiable subjects.23

The duty to meet and confer, which "has been construed as a duty to bargain . . .
[citation] [and]. . . requires the public agency to refrain from making unilateral changes
in employees' wages and working conditions until the employer and employee 7
association have bargained to impasse" (Santa Clara County Counsel Attys. Assn. v.
Woodside (1994) 7 Cal.4th 525, 537), thus places on the employer the duties (1) to givé
reasonable written notice (to each recognized employee organization affected) of an
ordinance directly relating to matters within the scope of representation "proposed to be
adopted by the governing body" and provide such organization the opportunity to meet

with the governing body, and (2) to meet and confer in good faith (and consider fully the

22 Section 3504.5, subdivision (a) provides that, "Except in cases of emergency as
provided in this section, the governing body of a public agency . . . shall give reasonable
written notice to each recognized employee organization affected of any ordinance, rule,
resolution, or regulation directly relating to matters within the scope of representation
proposed to be adopted by the governing body . . . and shall give the recognized
employee organization the opportunity to meet with the governing body . .. ."

23 Section 3505 provides: "The governing body of a public agency . . . or other
representatives as may be properly designated by law or by such governing body, shall
meet and confer in good faith regarding wages, hours, and other terms and conditions of
employment with representatives of such recognized employee organizations . . . , and
shall consider fully such presentations as are made by the employee organization on
behalf of its members prior to arriving at a determination of policy or course of action."
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presentations by the organization) prior to arriving at any determination on the governing
body's course of action. (§§ 3504.5, subd. (a) & 3505.) Accordingly, absent emergency
circumstances or other exceptions, a governing body that is subject to the MMBA may
not adopt a legislative policy that unilaterally changes its employees' wages and working
conditions without first complying with its meet-and-confer obligations imposed by the
MMBA.

In Seal Beach, the court was required to harmonize the provisions of the "meet-
and-confer" requirements of the MMBA with the constitutional grant of power to a city
council, as governing body for a charter city, to place a charter amendment on the baliot
that would (if adopted) impact the terms and conditions of employment for employees of
that city. The Sea/ Beach court concluded that, before such a governing body may place
this type of charter amendment on the ballot, it must first comply with the meet-and-
confer obligations under the MMBA. (Seal Beach, supra, 36 Cal.3d at pp. 597-601.)
The Seal Beach court cautioned, however, that the case before it "{did] not involve the
question whether the meet-and-confer requirement was intended to apply to charter

amendments proposed by initiative." (/d. at p. 599, fn. 8.)

B. Seal Beach's Meet-and-Confer Obligations Do Not Apply ‘Fo Citizen Initiatives
We first address and resolve the issue expressly left open in Seal Beach: whether

the meet-and-confer requirements of the MMBA, which Seal Beach concluded did apply

to a city council's determination to place a charter amendment on the ballot, apply with

equal force before the governing body of a charter city may comply with its statutory
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obligation to place on the ballot a duly qualified citizen's initiative proposing the same

type of charter amendment.24

Citizens Initiatives Do Not Trigger MMBA Procedural Requirements

The charter amendment provisions contained in article XI, section 3, subdivision
(b), of the California Constitution provide only two avenues by which a charter
amendment may be proposed: it "may be proposed by initiative or by the governing
body." When an amendment is proposed by initiative, and at least 15 percent of the
registered voters of the charter city sign the initiative betition, the governing body "shall
... [submit the initiative] to the voters" at an election not less than 88 days after the date
of the order of election. (Elec. Code, 9255, subd. (¢), italics added.) The "governing

body" has no discretion to do anything other than to place a properly qualified initiative

on the ballot.25 (Farlev v. Healey (1967) 67 <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>