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PLAINTIFFS’ OPENING BRIEF

ISSUES PRESENTED
1. Whether, under Hill v. National Collegiate Athletic Assn.
(1994) 7 Cal.4th 1, a psychotherapy patient has a constitutional right of
privacy and a reasonable expectation of privacy regarding his
communications with a psychotherapist under aﬂiéle 1, section 1 of the
California Constitution and the Due Process Clause of the Fourteenth

Amendment of the U.S. Constitution if such communications involve

conduct that constitutes a past crime or is morally repugnant, including the

viewing of child pornography.
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2. . Whether the California Legislature can permissibly amend the
Child Abuse and Neglect Reporting Act, ("CANRA"), Penal Code section
.1 1165.1, subdivision (c)(3) (2015), a statutory scheme intended to protect
children from abuse and neglect, to require psychotherapists to report any
patient conduct to law enforcement that the Legislature decides will help
prosecute and deter’ crimes involving children because Califomia citizens
have no fundamental constitutional right to any particular form of medical
treatment, including psychotherapy.

3. - Whether the California Legislature’s amendment of CANRA
to require psychotherapists to report patients who view child pornography
to law enforcement violates the patients' constitutional right to privacy in
their psychotherapy communications under the Califomia and U.S.
Constitutions because this new reporting requirement does not substantially
~ further and is not narrowly tailored to achieve CANRA’s laudatory and
chpelling purpose of protecting children from abuse and neglect.

I
INTRODUCTION

Effective January 1, 2015, Assembly Bill ("A.B.") 1775 amended
the Child Abuse and Neglect Reporting Act ("CANRA"), Penal Code
section 11165.1, subdivision (¢)(3) (2015), a statutory scheme intended to
protect children froﬁ abuse and neglect and an exception to Evidence Code

section 1014’s psychotherapist-patient privilege, to now require



psychotherapists to report any patient who has viewed child pornography to
law enforcement for investigation and potential criminal prosecution.

At issue in this case is whether A.B. 1775’s amendment violated
psychotherapy patients' constitutional right to privacy in their
psychotherapy communications under article 1, section 1 of the California
Constitution and the Due Process Clause of the Fourteenth Amendment of
the U.S. Constitution because mandated reporting by psychotherapists of
child pornography viewing by patients does not substantially further
CANRA’s laudatory and compelling purpose of protecting children from
sexual abuse and is not narrowly tailored to do so.

In upholding the constitutionality of this CANRA amendment, the
superior court and the Court of Appeal ruled that psychotherapy patients
have no constitutional right of privacy or reasonable expectation of privacy
in psychotherapy communications regarding the patients’ past crime and
morally repugnant conduct of viewing child pornography. Alternatively,
the lower courts held that even if the patients posed no serious danger of
sexually abusing actual children and their identification would not
significantly help law enforcement to identify and rescue the children
depicted in the illegal images, the State’s interest in prosecuting and
deterring child pornography viewers is sufficient to justify CANRA’s
invasion of any constitutionally right to privacy in psychotherapy

communications that the patients might have.
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Notwithstanding the particularly despicable and inflammatory nature
of child pornography viewing or of any sexual crimes involving children,
this Court should hold that patients have a constitutional right to privacy
and reasonable expectation of privacy in their psychotherapy
communications even if such communications involve the patients’ past
crimes or morally repugnant conduct, including child pornography viewing,
because the efficacy of psychotherapy in treating California citizens’
mental health issues, including a sexual interest in children, depends on the
confidentiality of those communications.

While CANRA’s compelling purpose of prbtecting children from
abuse and neglect is an express exception to Evidence Code section 1014’s
psychotherapist-patient privilege, this Court should also hold that A.B.
1775°s amendment of CANRA to mandate reporting by psychotherapists of
patients who view child pornography violates the patients’ constitutional
right to privacy under the California and U.S. Constitutions because such
reporting does not substantially further that purpose and is not narrowly
tailored to do so based on the mere possibility that patients who view child
pornography might engage in physical sexual abuse of children or that law
enforcement officers might be able to identify and rescue the children
depicted in the illegal images. Such attenuated and speculative
justifications are constitutionally insufficient to justify the State’s serious

invasion of the patients’ right to privacy when CANRA and existing law
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already require psychotherapists to report patients who the therapists
reasonably suspecf are sexually abusing actual children or pose a serious
danger of doing so. Further, the reporting of psychotherapy patients who
have only viewed child pornography also significantly undermines the
State’s equally compelling interest in ensuring that citizens with mental
health issues, including a sexual interest in children or in other morally
repugnant behavior, have access to effective psychotherapy to treat such
issues so that they do not act on their mentally unhealthy impulses. Under
the Court of Appeal’s interpretation of CANRA, however, the State can
permissibly require psychotherapists to report teenagers who consensually
transmit sexually explicit images of themselves to other teenagers even
though such conduct does not fall within any conceivable definition of
child sexual abuse that this statutory scheme was intended to prevent.

Since the superior court and Court of Appeals upheld the
constitutionality of A.B. 1775 based on a “past crimes” exception to the
patients’ constitutional right to privacy in their psychotherapy
communications that does not exist and an incorrect interpretation of
CANRA’s purpose as including the general deterrence of sexual
exploitation of children through the identification and criminal prosecution

of child pornography viewers, their judgments must be reversed.



IL
STATEMENT OF FACTS AND PROCEDURAL HISTORY

On February 20, 2015, Plaintiffs Don Mathews, M.F.T. and Michael
Alvarez, M.EF.T., on behalf of their patients, and Plaintiff William Owen,
CADC 1I, as a taxpayer, filed a complaint for declaratory and injunctive
relief seeking an order enjoining and prohibiting the Attorney General of
California and the district attorneys of California from enforcing Assembly
Bill (“AB.”) 1775, which amended Penal Code section 11165.1,
subdivision (c)(3) (2015), a provision of CANRA, to require
psychotherapists to report any patients who have viewed child pornography
to law enforcement, on the ground that this law violates the patients’
constitutional right to privacy regarding their confidential communications
with a psychotherapist under article I, section 1, of the California
Constitution and the Due Process Clause of the Fourteenth Amendment of
the U.S. Constitution, and subjects psychotherapists to criminal prosecution
and loss of their licenses if they fail to comply with this illegal reporting

_requirement. (See Plaintiffs’ Appeal Appendix [“AA”], 1-2, Y1-3; 13,
132.)

1. CANRA'’s Child Abuse Reporting Requirements

As licensed psychotherapists, Plaintiffs are subject to CANRA,
which requires them to report suspected child abuse and neglect to law

enforcement authorities. This statutory duty is an exception to the



psychotherapist-patient privilege set forth in Evidence Code section 1014
which broadly prevénts psychotherapists from disclosing confidential
psychotherapy communications without their patientS’ consent. (See Pen.
Code§ 11171, subd. (b).)

Under CANRA, psychotherapists and other mandated reporters’
must immediately make a report to law enforcement of known or suspected
child abuse or neglect involving physical abuse (Pen. Code § 11165.6),
sexual abuse (Pen. Code § 11165.1), willful harming or endangerment (Pen.
Code § 11165.3), general or severe negiect (Pen. Code § 11165.2), and
unIawful_ corporal punishment or injury. (Pen. Code § 11165 4.)? This duty
to report is triggered “whenever the mandated reporter, in his or her
professional capacity'or within the scope of his or her employment, has
knowledge of or observes a child whom the mandated reporter knows or

reasonably suspects has been the victim of child abuse or neglect.” (Pen.

! CANRA has 44 categories of mandated reporters including psychiatrists,
psychologists, social workers, and MFTs. (Pen. Code § 11165.7, subd.
(2)(1)-(44).) |

2 With the exception of certain types of sexual abuse, CANRA generally
only requires the mandated reporting of known or suspected physical abuse
or neglect of children. (See Pen. Code § 11165.6 [physical injury or
death]; Pen. Code § 11165.6 [failure to provide food, shelter and care];
Pen. Code § 11165.3 [physical pain and endangerment]; Pen. Code §
11165.4 [cruel corporal punishment]).
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Code § 11166, subd. (a).Y’ The mandatory report to law enforcement must
include, if known, the names and present locations of the minor and the
suspected child abuser. v(Pe»nal Code §§ 11165.9, 11167, subd. (a).)

Upbn receipt of a CANRA report, law enforcement authorities must
investigate the reported child abuse or neglect and send a report of any
substantiated child abuse or severe neglect to the California Department of
Justice so that the child abuser can be listed in the state’s Child Abuse
Central Index (“CACI”), a statewide data base. (See Pen. Code §§
111659, 11166.3, 11170; AA 6-8, 9 12-18.) The child abuse reports in
CACI are not public documents, but may be released to a number of
individuals and government agencies. (Pen. Code § 11167.5, subd. (b).)

The failure of Plaintiffs to report child abuse or neglect is a
misdemeanor crime punishable by up to six months in prison, a fine of
$1,000, or both. (See Pen. Code § 11166, subd. (c).) In addition, their
failure to comply with CANRA constitutes unprofessional conduct that
could result in the suspension or revocation of their psychotherapy licenses.

(See Bus. & Prof. Code § 4982, subd. (w); AA 9, §20.)

* Under CANRA, a reasonable suspicion means “that it is objectively
reasonable for a person to entertain a suspicion, based upon facts that could
cause a reasonable person in a like position, drawing, when appropriate, on
his or her training and experience, to suspect child abuse or neglect.” (See
Pen. Code § 11166, subd. (b).)



2. A.B. 1775’s Amendment of CANRA to Mandate
Reporting by Psychotherapists of Patients Who Have
Viewed Child Pornography

Under CANRA, Plaintiffs and other psychotherapists must report
known or suspected child sexual abuse, which is defined to include “sexual
assault” or “sexual exploitation” of a éhild. “Sexual assault” is defined as
various Penal Code sexual crimes against the person of a child, including
rape, statutory rape, incest, sodomy, lewd and‘ lascivious acts, oral
copulation, sexual penetration, and molestation. (Pen. Code § 11165.1,
subds. (a), (b); see Pen. Code §§ 261, 261.5, subd. (d), 264.1, 285, 286,
288, subds. (a), (b), or (c)(1), 288a, 289, 647.6.) “Sexual exploitation” is
defined fo include the Penal Code crimes of possession of child
pornography with intent to sell, distribute or exhibit to others, employing a
child to assist with such criminal activity, and knowingly employing a child
to participate in prostitution, the live performance of obscene sexual acts, or
child pomography. (Pen. Code §§ 311.2, 311.4, subd. (a),11165.1, subd.
(c)(1), (2).) CANRA’s definition of “sexual exploitation” does not include
any statutory reference to child pornography possession, set forth in Penal
Code section 311.11. (AA, 9-10, 9922-23.)

Up until December 31, 2014, Penal Code section 11165.1,
subdivision (¢)(3) provided that “sexual exploitation” also included:

(3) A person who depicts a child in, or who knowingly

develops, duplicates, prints, or exchanges, a film, photograph,




videotape, video recording, negative, or slide in which a child

is engaged in an act of obscene sexual conduct.
This CANRA definition of sexual exploitation mirrors Penal Code
section 311.3 which criminalizes the sexual exploitation of children.*

Effective January 1, 2015, the California Legislature enacted A.B.
1775 which amended Penal Code section 11165.1, subdivision (c)(3) to
now require Appellants and other mandated reporters to report any person
who has simply downloaded or looked at child pornography from the
Internet. The amended provision provides, in relevant part:

(3) A person who depicts a child in, or who knowingly

develops, duplicates, prints, downloads, streams, accesses

through any electronic or digital media, or exchanges, a

film, photograph, videotape, video recording, negative, or

slide in which a child is engaged in an act of obscene sexual

conduct .

(Pen. Code § 11165.1, subd. (c) [emphasis added].)

* Section 311.3, subdivision (a) provides: “A person is guilty of sexual
exploitation of a child if he or she knowingly develops, duplicates, prints,
or exchanges any representation of information, data, or image, including,
but not limited to, any film, filmstrip, photograph, negative, slide,
photocopy, videotape, video laser disc, computer hardware, computer
software, computer floppy disc, data storage media, CD-ROM, or
computer-generated equipment or any other computer-generated image that
contains or incorporates in any manner, any film or filmstrip that depicts a
person under the age of 18 years engaged in an act of sexual conduct.”

10



According to Plaintiffs, A.B. 1775’s amendment of CANRA to now
require them to report patients who have viewed child pornography over
the Intefnet will necessarily destroy the patient trust that communications
during therapy will be kept confidential. Once current patients who have
admitted viewing child pornography during. therapy learn that their
psychotherapists must now report such activity to law enforcement for
investigation, they will either cease therapy because the therapists have
exposed them to criminal prosecution élnd public disgrace or, if they
continue, are unlikely to continue providing the full disclosure of intimate
details that their psychotherapists need to provide effective therapy.

Similarly, Plaintiffs also point out that persons who are seeking
psychotherapy for serious sexual disorders may refuse such therapy once
the psychotherapists inform them during intake screening that they are
required to report any viewing of child pornography or, if the persons have
" already described such child pornography viewing as a reason for seeking
treatment, that the therapists are now obligated to report them before any
therapy even begins. Finally, existing or potential patients who have
serious sexual disorders - including sexual attraction to children — will be
predictably deterred from obtaining needed psychotherapy, despite the lack
of any evidence that they have actually sexually abused children or pose a

serious danger of doing so. (AA 14, 933.)
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3. The Superior Court’s Ruling on Defendants’ Demurrers
to the Complaint

On May 7, 2015, Attorney General Kamala Harris and Los Angeles
District Attorney Jackie Lacey (on behalf of the district attorneys of
California) filed demurrers to the Complaint. (See AA 6-61, 30-110).

On July 29, 2015, the Superior Court entered an order sustaining the
demurrers of Attorney General Harris and District Attorney Lacey
demurrers without leave to amend and dismissed Appellants’ Complaint
with prejudice. (See AA 157-174.) The Superior Court ruled that the issue
of whether A.B. 1775 was constitutional was appropriately decided by
demurrer or the functional equivalent of a motion for judgment on the

.pleadings because there were no material facts in dispute (see AA 163-
164), and that A.B. 1775 did not violate psychotherapy  patients’
constitutional right to privacy under the California Constitution or U.S.
Constitution as a matter of law. (See AA 165-171.)

4, The Court of Appeal’s Opinion Affirming the Superior
Court’s Dismissal of the Complaint With Prejudice

On August 5, 2015, Appellants filed a timely notice of appeal. (AA
175-176).  On January 9, 2017, the Court of Appeal issued a published
opinion affirming the dismissal of Petitioners’ Complaint, largely on the
same grounds as the Superior Cburt. (See Appendix at 12-36).

In upholding the constitutionality of A.B. 1775, the Court of Appeal

first ruled that a psychotherapy patient has no right of privacy in
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psychotherapy communications regarding child pornography viewing
because child pornography possession is a crime that is not protected by the
constitutional right to privacy and, therefore, the “fact that a patient might
share the information of his or her past criminal conduct in possessing
Internet child pornography with a psychotherapist does not implicate a
constitutionally protected privacy interest.” (Appendix. at 17-21.)
According to the Court of Appeal, a patient also has no constitutional right
to privacy regarding such psychotherapy communications because CANRA
exempts child pornography viewing from Evidence Code 1014’s statutory
psychotherapist-patient privilege and “[n]o fundamental privacy interest
guarantees treatment for a sexual disorder that causes a patient to indulge in
the criminal conduct of viewing Internet child pornography” or gives
minors “a fundamental right to produce or possess child pornography,
including viewing sexually explicit images of other minors.” (Appendix at
21-23). In sum, the Court of Appeal concluded that “[w]hen patients seek
medical treatment for their sexual disorders, they have no legally protected
privacy interest in communicating that they have downloaded, streamed or
accessed child pornography from the Internet” and the “disclosures of
patients within the psychotherapy relationship that they have viewed illegal
child pornography on the Internet are neither protected by the privacy
proviéions of our Constitution nor privileged under Evidence Code section

1014.” (Appendix at 23).

13



Second, the Court of Appeal ruled that a psychotherapy patient also
has no reasonable expectation of privacy regarding his communications to a
psychotherapist about viewing child pornography. According to the Court
of Appeal, a patient could not-rcasonably expect that a psychotherapist
would not repoft his child pornography viewing to law enforcement
because such conduct is a crime and is‘ “reprehensible, shameful and
abhorred by any decent and normal standards of society” and because, in
enacting CANRA, the California Legislature has “long ago determined that
child abuse, including the sexual exploitation of children, should be
reported to appropriate law enforcement and child welfare agencies.”
(Appendix at 23-24).

In addition, the Court of Appeal ruled that even if a psychotherapy
patient had some expectation of privacy regarding his communications
about child pornography viewing to a psychotherapist, the State’s interest
under CANRA in protecting vchildren from child sexual abuse was
sufficient to justify A.B. 1775’s invasion of such privacy. According to the
Court of Appeal, the Legislature’s decision to include child pornography
viewing as -conduct reportable by psychotherapists was sufficient to
outweigh any patient right of privacy because such viewing constitutes
child sexual exploitation within the meaning of CANRA, is “proximately
linked to the sexual abuse of children” and “is a most serious crime and an

act repugnant to the moral instincts of a decent people.” (Appendix at 26).
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Further, the Court of Appeal ruled that requiring psychotherapists to
report patients who view child pornography was a permissible invasion of
any patient right of privacy even if most patients present no danger to
chﬂdren because such reporting would assist in the criminal prosecution of
child pornography viewers and thereby “disrupt the proliferation of child
pornography and deter the underlying conduct of viewing children who
have already been sexually exploited,” and because the “consumption of
child pornography is not distinguishable from production and distribution
in terms of harm to the victims of child pornography.” (Appendix at 28-29,
31). Similarly, even assuming that the reporting of child pornography
viewers would not put law enforcement officers in a better position to
protect énd rescue children from sexual exploitation than if they identified
the Internet images themselves, the Court of Appeals concluded that this
reporting requirement was still narrowly tailored to CANRA’s purpose to
be valid under the California and U.S. Constitutions because of “fhe strong
public policies favoring disclosure of barties engaging in the illegal conduct
of viewing Internet child pornography” in order to generically protect

“children from sexual exploitation on the Internet.” (Appendix at 25-35).
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111
ARGUMENT

A. A PSYCHOTHERAPY PATIENT HAS A RIGHT TO
PRIVACY AND A REASONABLE EXPECTATION OF
PRIVACY REGARDING PSYCHOTHERAPY
COMMUNICATIONS ABOUT CONDUCT THAT

CONSTITUTES A PAST CRIME, INCLUDING THE
VIEWING OF CHILD PORNOGRAPHY

Under Hill v. National Collegiate Athletic Ass'n (1994) 7 Cal.4th 1, a
plaintiff alleging an invasion of privacy in violation of the Article I,
Section 1 of the California Constitution must establish (1) a legally
protected privacy interest; (2) a reasonable expectation of privacy in the
circumstances; and (3) conduct by defendant constituting a serious invasion
of privacy. (Hill; 7 Cal.4th 1 at 39-40; People v. Ebertowski (2014) 228
Cal. App.4th 1170, 1176, quoting In re Christopher M. (2005) 127
Cal.App.4th 684, 695.). “L]egally rec'ognized privacy .interests are
generally of two classes: (1) interests in precluding the dissemination or
misuse of sensitive and confidential information (‘informational privacy’);
and (2) interests in making intimate personal decisions or conducting
personal activities without observation, intrusion, or interference

| (‘autonomy privgcy’).” (Hill, 7 Cal.4th at 35.)

Relying on Hill, the Court of Appeal ruledb that patients do not have

a constitutional right to privacy or a reasonable expectation of privacy if

their psychotherapy communications involve child pornography viewing
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because this conduct is a crime and socially repugnant. The Court of
Appeal was wrong on both counts.

1. Psychotherapy Patients Have a Legally Protected Privacy
Interest in the Confidentiality of Their Communications
to Their Psychotherapists That Implicates Both
Informational and Autonomy Privacy Interests

Prior to Hill, this Court recognized in In re Lifschutz (1970) 2 Cal.3d
415 that Evidence Code section 1014°s psychotherapist-patient privilege
(then Evidence Code .section 1012) implicated the patient’s right to privacy
under the U.S. Constitution. (2 Cal.3d at 431-432). Likewise, in People v
Stritzinger (1983) 34 Cal.3d 505, 511, this Court also acknowledged that
the “psycthherapist—patient privilege has been recognized as an aspect of
the patient's constitutional right to privacy” under the California
Constitution. (4 Cal.3d at 511, citing Cal. Const., art. I, § 1; see also Scull
v. Superior Court (1988) 206 Cal.App.3d 784, 790 [communications
between patient and psychotherapist protected by state constitutional right
of privacy.])

As previously explained by this Court, the “contempolrary value of
the psychiatric profession, and its potential for the relief of emotional
disturbances and of the inevitable tﬁensions produced in our modern,
complex society . . . . is bottomed on a confidential relationship; but the
doctor can be of assistance only if the patient may freely relate his thoughts

and actions, his fears and fantasies, his strengths and weaknesses, in a
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completely uninhibited manner.” (Stritzinger, 34 Cal.3d at 514 [internal
citations omitted].) As a result, in recognition of “the growing importance
of the psychiatric profession in our modern, ultracomplex society,” (In re
Lifschutz, 2 Cal.3d at 421), California courts have broadly construed
Evidence Code section 1014’s psychotherapist-patient privilege in favor of
the patient. (See Stritzinger, 34 Cal.3d at 511; Roberts v. Superior Court
(1973) 9 Cal.3d 330, 337.)
Subsequent to Hill, California courts have uniformly held that the
right to privacy under Article 1, Section 1 of the California Constitution
includes a legally protected privacy interest in maintaining the
confidentiality of a patient’s communications with a psychotherapist. (See
Ruiz v. Podolsky (2010) 50 Cal.4th 838, 851 [disclosure of “sensitive
‘medical information is at the core of the protected informational privacy
interest”]; People v. Hammon (1997) 15 Cal.4th 1117, 1127 [pretrial
disclosure of victim’s psychotherapy records to criminal defendant would
be serious and unnecessary invasion of victim’s state constitutional right to
privacy]; Kirchmeyer v. Phillips (Cal. App. 2016) 2016 WL 1183324, *4
| [“psychotherapist-patient privilege is based on the constitutional right of
privacy and therefore is accorded constitutional protection”]; Oiye v. Fox
(2012) 211 Cal.App.4th 1036, 1068 [a person's medical history, including
psychological records, falls within the zone of informational privacy

protected by the state constitution]; People v. Martinez (2001) 88
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Cal.App.4th 465, 475 [“it is beyond reasonable dispute that the disclosure
and examination of defendant's medical and psychological records
- implicates a legally recognizéd privacy interest’’]; San Diego Trolley, Inc. v.
Superior Court (2001) 87 Cal. App. 4th 1083, 1092, 1094-1095
[confidential communications with psychiatrist protected from disclosure
by California constitutional right to privacy.] Susan S. v. Israels (1997) 55
Cal.App.4th 1290, 1295, 1298 [patient has legaily protected interest in
maintaining confidentiality of mental health treatment records because
“‘disclosure of confidential communications made during counseling
sessions may cause embarrassment or disgracé”’]; Pettus v. Cole (1996) 49
Cal.App.4th 402, 440, 458 [psychotherapy patient has legally protected
informational and autonomy privacy interests under California Constitution
in keeping such medical treatment private and confidential].)

Notwithstanding the overwhelming authority confirming that a
patient has legally protected privacy interest under Article 1, Section 1 of
the California in maintaining the confidentiality of communications with a
psychotherapist, the Court of Appeal erroneously concluded that
psychotherapy patients have no legally protected privacy interest in
communications with psychotherapists about the viewing of child
pornography because child pornography possession is a cﬁme unprotected
by a right to privacy. (See Appendix at 17-23, citing People v. Luera
(2001) 86 Cal.App.4th 513, 522.) |

19



However, Plaintiffs do not contend that anyone has a privacy interest
in possessing child pornography. Rather, they argue that patients have é
well-recognized privacy interest in maintaining the confidentiality of their
psychotherapy communications, including with respect to child
pornography viewing, and that the State’s invasion of that privacy must be
narrowly tailored and substantially further its undisputed interest in
detecting and protecting children from sexual abuse. Contrary to the Court
of Appeal’s reasoning, the patients’ right to privacy does not evaporate
simply because they discuss conduct with a psychotherapist that is criminal.

- California courts have uniformly held that a patient’s medical
infofmation, including all communications with a psychotherapist, are a
class of information protected by the patient’s informational privacy right
under the California constitution. The fact that the psychotherapy patient
may discuss viewing child pornography with his psychotherapist is
therefore legally irrelevant to the existence of a patient’s legally protected
informational and autonomy privacy interests in the confidentiality of his
psychotherapy communications.

The Court of Appeal’s conclusion that a patient’s right to privacy no
longer exists if the psychotherapy communication involves past criminal
conduct (including child pornography viewing) is therefore contrary to
existiﬁg law and mistakenly assumes that the content of the communication

is legally relevant to whether a right of privacy exists. While the content of
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a psychotherapy communication could conceivably be relevant to whether
the patient has a reasonable expectation of privacy or to the State’s interest
in invading such privacy, it has no bearing on the patients’ established
constitutional right to privacy in their psychotherapy communications. (See
American Academy of Pediatrics v. Lungren (1997) 16 Cal.4th 307, 329
[potential justifications for challenged statute considered at subsequent
stage of Hill analysis, not ih determining threshold question whether statute

implicates protected privacy interest.])
2. Psychotherapy Patients Have a Reasonable Expectation of
Privacy Regarding Their Communications With a

Psychotherapist, Including With Respect to Child
Pornography Viewing

Under the second Hill element, the “‘extent of [a privacy] interest is
not independent of the circumstances.”” (Hill, 7 Cal.4th at 36, quoting
Plante v. Gonzalez (5th Cir. 1978) 575 F.2d 1119, 1135.) “A 'reasonable’
expectation of privacy is an objective entitlement founded on broadly based
and widely accepted community norms.” (/d. at 37.) “Various factors such
as advance notice, customs, practices, justification, physical settings and
the presence of an opportunity to consent may inhibit or diminish
reasonable expectations of privacy.” (Pettus, 49 Cal. App.4th at 441.)

With the exception of communications to one’s attorney, clergymen
or spouse, there is arguably no more widely accepted expectation of privacy

than that which attaches to the setting of psychotherapy, the reasonableness
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of which is evidenced by the fact that “[a]ll 50 states and the District of
Columbia have enacted laws protecting psychotherapist-patient
confidentiality.” (U.S. v. Chase (9th Cir. 2003) 340 F.3d 978, 982.) This
Court has also recognized “the justifiable expectations of confidentiality
that most individuals seeking psychotherapeutic treatment harbor.” (In re
Lifschutz, 2 Cal.3d at 431; see also Pettus, 49 Cal.App.4th at 442
[employee had reasonable expectation that details of psychiatric evaluations
would be kept private even though he put his mental condition at issue by
requeéting stress leave.]) This reasonable expectation of privacy is founded
on “the noﬁon that certain forms of antisocial behavior rhay be prevented
by encouraging those in need of treatment for emotional problems to secure
the services of a psychotherapist.” (Scull, 206 Cal.App.3d at 788;
Urbaniak v. Newton (1991) 226 Cal.App.3d 1128, 1139 [*“The significance
of the patient's reasonable expectations . . . lies in the public interest in
encouraging confidential communications within a proper professional
framework.”])

In  particular, “[c]onfidential =~ communications  between
psychotherapist and patient are protected in order to encourage those who
may pose a threat to themselves or to othérs, because of some mental or
emotional disturbance, to seek professional assistance.” (Stritzinger, 34
Cal.3d at 511.) ““The patient's innermost thoughts may be so frightening,

embarrassing, shameful or morbid that the patient in therapy will struggle
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to remain sick, rather than to reveal those thoughts even to himself. The
possibility that the psychotherapist could be compelled to reveal those
communications to anyone . . . can deter persons ﬁom seeking needed
treatment and destroy treatment in progress.” (Id., quoting Caesar v.
Mountanos (9th Cir. 1976) 542 F.2d 1064, 1072 [Hufstedler, J, dissenting.])
Against this backdrop, it would seem self-evident that a
psychotherapy patient who vtells a psychotherapist that he has accessed or
viewed child pornography on the Internet in the course of therapy,
including for sexual disorders such sex addiction or pedophilia, would have
a reasonable expectation that such a communication would be kept private.
Disclosure of such information would not only reveal that the patient
was in therapy, (see Smith v. Superior Court (1981) 118 Cal.App.3d 136,
141-142 [“Public knowledge of treatment by a psychotherapist reveals the
. existence and, in a general sense, the nature of the malady”]), but also
expose the patient to public shame and disgrace with respect to conduct that
is generally viewed by society as deviant, repugnant and criminal. It is
precisely this type of candid communication by a psychotherapy patient of
extremely sensitive mental health information that the constitutional right
of privacy is intended to protect from public disclosure, especially when
coerced by the State. (Hill, 7 Cal.4th at 38 [“pervasive presence of coercive
| government power in basic areas of human life typically poses greater

dangers to freedoms of the citizenry than actions by private persons.”])
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Nevertheless, the Court of Appeals ruled that a psychotherapy
patient does not .have a reasonable expectation of privacy that a
communication about viewing child pornography will not be reported to
law enforcement because, in enacting CANRA, the California Legislature
has “long ago determined that child abuse, including the sexual. exploitation
of children, should be reported to appropriate law enforcement and child
welfare agencies” and because such conduct is a crime and is
“reprehensible, shameful and abhorred by any decent and normal standards
of society” and (Appendix at 23-24). Both these conclusions were legally
incorrect.

a. Psychotherapy Patients Had a Reasonable
Expectation That Their Communications About
Child Pornography Viewing Would Be Kept

Private Because CANRA Did Not Mandate The
Reporting Of Such Conduct Before A.B. 1775

Prior to A.B. 1775, CANRA defined “sexual exploitation” to include
violations of Penal Code sections 311.2 (preparation, distribution or
possession of child pornography with intent to distribute) and 311.4,
subdivision (a) (erﬁploying child to participate in preparation or distribution
of ‘child pornography) and encouraging or coercing a child to engage in
obscene conduct, including the creation of child pornography, conduct
prohibited by Penal Code section 311.4, subdivision (b). (Pen. Code
§11165.1, subd. (c)(1), (2) (2014).) In addition, Penal Code section

11165.1, subdivision (c)(3) defined “sexual exploitation” consistent with
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Penal Code section 311.3 to include a person who “duplicates, prints, or
exchanges, a film, photograph, videotape, video recording, negative, or
slide” constituting child pornography. (Pen. Code § 111675.1, subd. (c)(3)
(2014).)

Notably absent from the earlier version of CANRA was any
reference to Penal Code section 311.11, the statute prohibiting child
pornography possession and, by implication, viewing of such illegal
images. As a result, before A.B. 1775, CANRA’s definition of “sexual
exploitation” did not require the reporting of any person who had only
possessed or viewing child pornography.

While A.B. 1775 did not add the crime of child pornography
possession (Penal Code section 311.11) to the list of reportable crimes, the
.amendment revised Penal Code section 11165.1, subdivision (c)(3)’s
definition of sexual exploitation and the conduct proscribed by Penal Code
section 311.3 to now make reportable any person who “downloads,
streams, [or] accesses through any electronic or digital media” child
pornography. (Pen. Code §11165.1, subd. (c)(3) (2015).) AB. 1775’s
addition of electronic downloading, streaming and accessing of child
pornography to CANRA’s definition of sexual exploitation revised Penal
Code section 311.3’s definition of sexual exploitation (which does not
include such language) and thereby added child pornography possession as

reportable conduct even though CANRA did not previously include this
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offfense (Penal Code section 311.11) in the list of reportable crimes. As
such, A.B. 1775 dramatically (and, perhaps, unintentionally) expanded the
scope of CANRA to include psychotherapy patients who admit during
therapy to viewing (streaming or accessing) or possessing (downloading)
child pornography on the Internet without any involvement in its
production or distribution to others and minors who engage in consensual
sexting with other minors.’

While thé Court of Appeal recognized that under established rules of
statutory construction, the Legislature was deemed aware of Penal Code
section 311.11 when it enacted CANRA, but chose not to include child
pornography possession in the list of reportable crimes, (see‘Apple Inc. v.
Superior Court (2013) 56 Cal.4th 128, 146 [Legislature deemed aware of
existing laws when it enacts and amends statutes]; People v. Nuckles (2013)
56 Cal.4th 601, 611) [penal statutes are subject to rule of lenity]), it
suggested that patients had no reasonable expectation that their
psychotherapy communications about child pornography possession or

viewing would be kept private because CANRA had always mandated the

> Although A.B. 1775 added child pornography viewing as reportable
conduct, the statute’s legislative history indicates that the Legislature
believed that inclusion of child pornography downloading and streaming
was merely to “update the definition of ‘sexual exploitation’ in the
mandated child abuse reporting law with respect to visual depictions of a
child in obscene sexual conduct to reflect modem technology." (See AA 87;
AA 85 ["This bill would make additional, purely technical revisions to this
section"].)
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reporting of “sexual exploitation” of children. However, this reasoning
ignores that CANRA’s definition of reportable “sexual exploitation” did
not include child pornography possession or viewing prior to A.B. 1775.
As aresult, AB. 1775s very recent addition of child pornography viewing
to the list of reportable conduct under CANRA supports the conclusion that
a psychotherapy patient had a reasonable expectation that such conduct
would not be disclosed by his psychotherapist until this recent statutory
amendment. |

Further, the State cannot defeat a constitutional claim by essentially
arguing that CANRA and A.B. 1775 eliminated any “reasonable
expectation of privacy” with regard to a patient’s constitutionally protected
privacy interest. (American Academy of Pediatrics, 16 Cal. 4th at 339.)
While CANRA creates an exception to Evidence Code section 1014°s
psychotherapist-patient privilege, this does not mean that a patient no
longer has a legally protected privacy interest in his communications with a
psychotherapist or that CANRA is thereby insulated from constitution‘ai
review. (See In re Lifschutz, 2 Cal.3d at 432 [examining whether Evidence
Code section 1016’s patient-litigant exception to the psychotherapist-
patient privilege impermissibly invaded psychotherapy patient’s right to
privacy].)

Further, under the Court of Appeal’s flawed reasoning, CANRA or

any other statute requiring disclosure of psychotherapy communications
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would be constitutional by virtue of its enactment. As previously pointed
out by this Court, that is not the law: “[I]t plainly would defeat the voters'
fundamental purpose in establishing a constitutional right of privacy if a
defendant could defeat ba constitutional claim simply by maintaining that
statutory provisions or past practices that are inconmsistent with the
constitutionally protected right eliminate any ‘reasonable. expectation of
privacy’ with regard to the constitutiqnally protected right.” (American
Academy of Pediatrics, 16 Cal.4th at 339.)
b. Psychotherapy Patients Have a Reasonable
Expectation That Their Communications About
Child Pornography Viewing Would Be Kept

Private Even Though Such Conduct Is A Morally
Repugnant Crime '

The Court of Appeal also cited no authority for its remarkable
proposition that a patient’s legally profected privacy interest in
‘communications with a psychotherapist does not protect the patient’s
admission of a crime or conduct that society considers morally
reprehensible.

In particular, this ruling ignores that a psychotherapy patient's
reasonable expectation “lies in the public interest in encouraging
confidential communications within a proper professional framework,”
(Urbaniak, 226 Cal.App.3d at 1139), including communications about
various “social disorders” that may be prevented through psychotherapy.

(Scull, 206 Cal.App.3d at 788.) Consistent with this principle, this Court
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has ruled that Evidence Code section 1024’s psychotherapist-patient
privilege applies in criminal cases and outweighs the State’s interest in
successful criminal prosecutions. (Menendez v. Superior Court (1992) 3
Cal.4th 435, 456 n.18; see also Scull, 206 Cal.App.3d at 790-794 [State’s
interest in identifying other possible victims of sex offender was
insufficient to justify violation of the psychotherapist-patient privilege.])

LikeWise, California courts have routinely enforced the
psychotherapist-patient privilege with respect to patient communications
that involve admissions of past crimes and “morally reprehensible”
conduct. (Seg e.g., People v. Gonzales (2013) 56 Cal.4th 353, 364, 372-382
[psychotherapy patient’s statements that he was very attracted to small
children and had molested 16 children]; Story v. Superior Court (2003) 109
Cal.App.4th 1007, 1010-1012, 1014-1019 [psychotherapy patient’s alleged
statements that he had committed a prior sexual assault and had “urges to
force himself sexually upon non-consenting females by means of violence
including choking or strangulation”]). This is consistent with this Court’s
recognition that the confidential nature of psychotherapy communications
serves to encourage those patients who “may pose a threat to . . . others,
because of some mental or emotional disturbance, to seek professional
assistance.” (Stritzinger, 34 Cal.3d at 511.)

By contrast, the Court of Appeal’s unprecedented limitation on a

patient’s reasonable expectation of privacy regarding psychotherapy
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communications would eviscerate the confidentiality universally viewed as
essential to successful therapy by turning psychotherapists into law
enforcement agents with respect to any crime that the State decides is
reportable by psychétherapists, or, more broadly yet, any conduct deemed
“morally repugnant” by the State. The Court of Appeal’s c;eation of a new
“past crimes” exception with respect to a psychotherapy patient’s
reasonable expectation of privacy finds no suppbrt in existing law. Such
unfettered State intrusion into the realm of psychotherapy is precisely the
type of informational snooping regarding its citizens’ most intimate
thoughts and méntal processes that the right of privacy under Article 1,
Section 1 of the California Constitution was intended to prevent.’®

As a result, the Court of Appeal’s proposed “past crimes or morally

repugnant conduct” limitation on a psychotherapy patient’s reasonable

6 As previously noted by this Court:

[TThe importance of mental privacy in the adoption of the
amendment is evident from the election ballot argument
presented to the voters. The argument stated: ‘The right of
privacy is the right to be left alone. It is a fundamental and
compelling interest. It protects our homes, our families, our
thoughts, our emotions, our expressions, our personalities, our
freedom of communion and our freedom to associate with the
people we choose.” . . . “This right should be abridged only
when there is a compelling public need.’

(Long Beach City Employees Assn. v. City of Long Beach (1986) 41 Cal. 3d
937, 943 [italics in original; footnote omitted], quoting White v. Davis,
(1975) 13 Cal.3d 757. 774-775.)
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expectation of privacy must be rejected. Instead, under Hill, patients have a
reasonable expectation that their psychotherapy communications, including
about child pornography viewing 6r other past criminal or shameful
conduct, will be kept private and not revealed to law enforcement officers
and the world.

3. Mandated Reporting By Psychotherapists of Patients

Who View Child Pornography Constitutes a Serious
Invasion of Privacy :

Under the third Hi/l threshold element, “[a]ctionable invasions of
privacy must be sufficiently serious in their nature, scope, and actual or
potential impact to constitute an egregious breach of the social norms
underlying the privacy right.” (Hill, 7 Cal.4th at 37.) “Thus, the extent and
gravity of the invasion is an indispénsable consideration in assessing an
alleged invasion of privacy.” (1d.)

While the Court of Appeal did not address the seriousness of
CANRA’s invasion of psychotherapy patients’ privacy rights, A.B. 1775s
mandated reporting by psychotherapists of patieﬁts who have viewed child .
pornography clearly constitutes a serious invasion by the State of the
patients’ informational and autonomy privacy interests. Indeed, ariy
invasion of a patient’s right to privacy in psychotherapy communications
“is a serious invasion of the person's privacy.” (Israels, 55 Cal.App.4th at
1298.) In particular, this Court has previously recognized the psychological

damage which can result from the unexpected disclosure of highly personal
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information. (Hill, 7 Cal.4th at 25.) Further, “[b]ecause of the sensitive

nature of the problems for which individuals consult psychotherapists,

disclosure of confidential communications made during counseling sessions

may cause embarrassment or disgrace.” (Jaffee, 518 U.S. at 10.)

In sum, under this Court’s Hill factors, Plaintiffs (on behalf of their
psychotherapy patients) have alleged an actionable invasion of privacy in
violation of the Article 1, Section 1 of the California Constitution.

B. A PSYCHOTHERAPY PATIENT HAS A RIGHT TO
PRIVACY AND A REASONABLE EXPECTATION OF
PRIVACY REGARDING PSYCHOTHERAPY
COMMUNICATIONS EVEN IF A PATIENT HAS NO

CONSTITUTIONAL RIGHT TO A PARTICULAR FORM OF
MEDICAL TREATMENT, INCLUDING PSYCHOTHERAPY.

In ruling that a patient has no right of privacy regarding
psychotherapy communications that involve child pornography viewing, or
presumably any other crime, the Court of Appeal also relied on People v.
Younghanz (1984) 156 Cal. App.3d 811, for its holding that“[n}o
fundamental privacy interest guarantees treatment for a sexual disorder that
causes a patient to indulge in the criminél conduct of viewing Internet child
pornography” or gives minors “a fundamental right to produce or possess
child pornography, including viewing sexually explicit images of other
minors.” (Appendix at 21-23). While far from clear, the Court of Appeal
appears to be suggesting that the State can constitutionally require

psychotherapists to report any patient communications that involve a crime
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without violating the patieﬁts’ right to privacy because patients have no
“fundamental” constitutional right to any particular form of medical
treatment, including psychotherapy. This chilling and expansive
interpretation of the State’s right to invade the privacy rights of
psychotherapy patients is legally unsupportable and needs to be corrected.

In Younghanz, the defendant argued that CANRA’s mandated
reporting of his sexual abuse of his daughter violated his rights to due
process and equal protection under the U.S. and California Constitutions by
interfering with his fundamental right to seek a cure for his illness. (156
Cal. App.3d at 815.) The Court of Appeal ruled that the defendant did not
have such a fundamental right and also noted that the right to make
decisions regarding medical treatment had been held not to be a
fundamental right within the concept of a right to privacy. (/d. at 816,
citing People v. Privitera (1979) 23 Cal.3d 697, 702.)

The Court of Appeal’s reliance on Younghanz is inapposite because
the court in that case did not consider any challenge to CANRA based ona
patient’s privacy interest in his communications with a psychotherapist
under Article 1, Section 1 of the California constitution. Further, whether a
patient has a fundamental constitutional right to medical treatment is an
entirely different question from whether a patient has a legally protected
privacy interest in his medical informatjon, including psychqtherapy

communications, once such treatment is obtained. As detailed above,
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numerous other cases have uniformly held that psychotherapy patients have

such a legally protected privacy interest under the California Constitution.
Further, the Younghanz court’s observation about the right of

privacy not encompassing medical decisions is not only dicta, but has been
abrogated by this Court’s later decisions expressly recognizing that the
right of privacy includes an autonomy privacy interest in making medical

decisions free from state interference. (See Ruiz, 50 Cal.4th at 851;

- American Academy of Pediatrics, 16 Cal.Ath at 332-333; see also Pettus, 49

Cal. App. 4th at 458.) Accordingly, the Court of Appeal’s broad and

confusing pronouncement that a patient has no right to privacy regarding

psychotherapy communications because he or she has no constitutional
right to any particular form of medical treatment mixes apples and oranges
as a matter of legal reasoning and is also unsupported by existing law.

C. A.B.1775°S AMENDMENT OF CANRA TO REQUIRE
PSYCHOTHERAPISTS TO REPORT PATIENTS WHO
HAVE VIEWED CHILD PORNOGRAPHY VIOLATES THE
PATIENTS’ RIGHT TO PRIVACY UNDER THE
CALIFORNIA CONSTITUTION BECAUSE THIS NEW
REPORTING REQUIREMENT DOES NOT
SUBSTANTIALLY FURTHER CANRA’S COMPELLING
PURPOSE OF PROTECTING CHILDREN FROM SEXUAL

ABUSE AND EXPLOITATION AND IS NOT NARROWLY
TAILORED TO DO SO.

Turning to the merits of Plaintiff’s claim that A.B. 1775
unconstitutionally invades psychotherapy patients’ right to privacy under

the California and U.S. Constitutions, it is well established that a
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psychotherapy patient's right to privacy is not absolute.

Instead, the State may violate a psychotherapy patient's right to
privacy if it can show a compelling state interest to justify its invasion of
the patient's privacy. (Stritzinger, 34 Cal.3d at 511 [psychotherapist-
patient privilege “may yield in the furtherance of compelling state
interests™]; Hill, 7 Cal.4th at 34-35, fn. 11 [listing cases addressing right of
privacy and citing Stritzinger as requiring a compelling state interest to
overcome psychotherapist-patient privilege]; Kirchmeyer, 2016 WL
1183324, at * 5 [“psychotherapist-patient privilege is a kind of privacy
interest that may be overcome only on a showing of a compelling state
interest.”]). In addition to substantially furthering a compelling state
interest, an invasion of a privacy right must also be “narrowly drawn” to
further such interest. (Stritzinger, 34 Cal3d at 511; In re Lifschutz, 2
Cal.3d at 432; Scull, 206 Cal.App.3d at 792 [“limited intrusions may be
made upon the confidential character of patient-psychotherapist
conversations where the government seeks to promote a compelling interest
and where there is no less intrusive means of accomplishing its purpose”]).

This Court has previously upheld the consﬁtutionality of various
exceptions to the psychotherapist-patient privilege, but only if the exception
is narrowly drawn and based on a "compelling" state interest that is
substantially furthered by the exception in question. (See e.g., Tarasoff v.

Regents of University of California (1976) 17 Cal3d 425, 439
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[psychotherapist's duty to warn about a patient posing a serious danger of
violence to others did not violate patient's right to privacy» in light of state's
interest in protecting citizens from violent assault], superseded by statute,
Civil Code section 43.92 (1985); In re Lifschutz, 2 Cal.3d at 432 [patient-
litigant exception to the psychotherapist-patient privilege did not invade
patient's right to privacy given state's interest in facilitating ascertainment
of truth in connection with legal proceedings where patient puts his mental
and emotional state at issue].)

Similarly, in Stritzinger, this Court examined the constitutional
validity of the prior version of CANRA, again affirming .that the
psychotherapist-patient privilege is "an aspect of the patient's constitutional
right to privacy." (Stritzinger, 34 Cal.3d at 511). The Court noted that its
Lifschutz decision had "héld that the patient litigant exception to the
psychotherapist-patient privilege . . ., if narrowly drawn, does not
impermissibly invade the patient's right to privacy." (/d.) Upholding the
constitutionality of CANRA's reporting requirements in a case dealing with
multiple acts of sexual abuse which were reported to law enforcement by
the defendant's psychologist, this Court nevertheless ruled that the
psychologist was under no statutory obligation to make a second report
concerning the same activity when another report was unnecessary and
would effectively eviscerate the reasonable expectation of privacy inherent
in “meaningful” therapy:
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We have recognized the contemporary value of the
psychiatric profession, and its potential for the relief of
emotional disturbances and of the inevitable tensions
produced in our modem, complex society. That value is
bottomed on a confidential relationship; but the doctor can be
of assistance only if the patient may freely relate his thoughts
and actions, his fears and fantasies, his strengths and
weaknesses, in a completely uninhibited manner. If the
psychiatrist is compelled to go beyond an initial report to
authorities regarding a suspected child abuse and must
thereafter repeat details given to him by the adult patient in
subsequent sessions, candor and integrity would require the
doctor to advise the patient at the outset that he will violate
his confidence and will inform law enforcement of their
discussions. Under such circumstances it is impossible to
conceive of any meaningful therapy. Ironically, in this case
medical help was initially what this distraught family sought
as a result of these tragic events.

(Id. at 513 [citations omitted].) In sum, in both Strizinger and Lifschutz,
this Court recognized that any intrusion upon the constitutionally-protected
expectation of privacy inherent in the psychotherapist-patient privilege
must not only serve a compelling purpose, but must also be necessary to
further that purpose and be narrowly drawn to avoid needlessly violating
the atmosphere of trust that successful psychotherapy requires.

Assuming that Plaintiffs’ constitutional challenge to A.B. 1775 was
actionable, the Court of Appeal ruled that A.B. 1775’s serious invasion of
psychotherapy patients’ right to privacy rights through mandated reporting
by psychbtherapists of patients (including minors) who view child
. pornography substantially furthered CANRA’s compelling purpose of

protecting children from sexual exploitation and was narrowly drawn to
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further that interest. According to the Court of Appeal, AB. 1775
substantially furthers CANRA’s compelling purpose because the
prosecution of child pornography viewers protects children from the serious
emotional harm and victimization that each viewing of the depicted child
causes and reduces the sexual exploitation of children by deterring
consumption of child pornography. In addition, the Court of Appeal
concluded that identifying child pornography viewers to law enforcement
also furthered CANRA’s compelling purpose because the children depicted
in the illegal images viewed by psychotherapy patients might possibly be
located and rescued. (Appendix at 25-35.)

In so ruling, the Court of Appeal found that A.B. 1775 was
constitutional even though most psychotherapy patients who view child
pornography have never engaged in physical sexual abuse of children and
pose little danger of doing so and the identification of child pornography
viewers puts law enforcement agents in no better position to identify
children depicted in child pornography than if they accessed the illegal
images on the Internet themselves. (Id.; see U.S. v. Apodaca, 641 F.3d
1077, 1083 (9th Cir. 2011); U.S. v. C.R., 2d 343C.R., 792 F. Supp. 343, 376
(E.D.N.Y. 2011) [“Scientifically acceptable empirical analyses have thus
far failed to establish a causal link between the mere passive viewing of
child pornography . . . and the likelihood of future contact offenses™],

reversed on other grounds, U.S. v. Reingold, 731 F.3d 204 (2d Cir. 2013);
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U.S. Sentencing Commission, Federal Child Pornography Offenses,
- Executive Summary, 102 (2012) [“most current social science research
suggests that viewing child pornography, in the absence of other risk
factors, does not ‘cause’ individuals to commit sex offenses.”])’

Thus, the Court of Appeal concluded that the criminal prosecution of
child pornography viewers permissibly falls within CANRA’S purpose and
exemption from Evidence Code section 1014’s psychotherapist-patient
privilege without any evidence that the psychotherapy patients who have
viewed the illegal images and are seeking mental health treatment have
physically abused actual children or pose any serious danger of doing so.
The Court of Appeal’s ruling that A.B. 1775’s new reporting requirement
substanﬁally furthers CANRA’s purpose again boils down to its view that
the patients’ right to privacy can be invaded because child pornography
viewing is a reprehensible and morally repugnant crime that should always
be criminally prosecuted.

While Plaintiffs do not dispute that CANRA’s purpose of protecting
children from sexual abuse and exploitation is compelling, these Court of

Appeal justifications are constitutionally insufficient to support A.B. 1775’s

7 The Court of Appeal also did not dispute that the likelihood that law
enforcement will be able to identify and rescue children (assuming they are
still children) based solely on a report that a psychotherapy patient has
viewed child pornography is exceedingly remote given the well
documented explosion of accessible child pornography on the Internet.
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serious invasion of psychotherapy patients’ right to privacy under the
California and U.S. Constitutions because this statute’s new mandate that
child pornography viewing by such patients is reportable does not
substantially further that statutory purpose and is not narrowly tailored to

do so.
1. The State’s Interest in Prosecuting Child Pornography
Viewers Does Not Justify A.B. 1775’s Invasion of Patients’

Right to Privacy With Respect to Their Psychotherapy
Communications.

The first flaw in the Court of Appeal’s analysis is that the
compelling state interest furthered by CANRA is the detection and
prevention of actual child abuse, not the prosecution of child pornography
viewers. CANRA’s reporting scheme is “directed toward discovering
suspected child abuse ... so that independent govemﬁental agencies can
remove thé child from immediate danger and investigate.” (James W. v.
Superior Court (1993) 17 Cal.App.4th 246, 254.) “Identification of abuse —
not identification of the perpetrator — is the chief concern” of CANRA’s
reporting scheme and any criminal prosecution of a child abuser is the
separate responsibility of the law enforcement “authorities investigating the
abuse and the criminal justice system.” (Id.‘ at 255.)

Absent the State’s compelling interest in identifying and protecting
children from actual abuse, a psychotherapy patient’s right to privacy

outweighs the State’s interest in prosecuting crime of any sort. (Menendez,
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3 Cél.4th at 456 n.18). As such, the Court of Appeals erred in justifying the
State’s invasion of a psychotherapy patient’s right to privacy on the ground
that mandated reporting of child pornography viewers will facilitate their
prosecution and thereby generally deter the consumption of child
pornography.
 While prosecution of child abusers may certainly be an incidental
result of CANRA’s mandated reported scheme, the State’s interest in
prosecuting child pornography viewers (assuming that such cénduct is
actually a crime in California) by itself cannot justify the State’s serious
invasion of psychotherapy patients’ privacy rights nor permit its end-run
around Evidence .Code section 1014’s psychotherapist-patient privilege
which otherwise applies in all criminal cases, including those involving
child pornography possession, production and distribution.
2. The State’s Interest in Protecting the Children Depicted
in Child Pornography From Being Viewed By Anyone
Does Not Justify A.B. 1775’s Invasion of Patients’ Right to

Privacy With Respect to Their _Psychotherapy
Communications.

Similarly, the Court of Appeal’s conclusion that child pornography
viewing constitutes “sexual abuse™ or “sexual exploitation” of the dépicted
children under CANRA indistinguishable from the producﬁon and
distribution of child prosecution or other sexual exploitation already

reportable under CANRA does not comport with the scope or history of the
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statute.® As previously explained, prior to A.B. 1775, CANRA’s definition
of “sexual abuse” or “sexual exploitation” was by specific reference to
various Penal Code sections detailing sexual crimes involving children, but
did include child pornography possession (Penal Code section 311.11) in
the list of reportable crimes.

In particular, under the Penal Code sections expressly referenced by
CANRA, possession of child pornography does not constitute sexual abuse
or exploitation of the children depicted in the images. (See People v.
Haraszewski (2012) 203 Cal. App. 4th 924, 942 [“illegal acts of mere
possession of child pornography . . . did not constitute acts of abusive or
exploitive use of children in the production and distribution of child
pornography”]). Thus, the Court of Appeal’s attempt to equate child
pornography possession or viewing with the “sexual abuse” or “sexual
exploitation” of nﬁnors previously reportable under CANRA is an
unsupportable interpretation and rewriting of the statutory scheme at issue.

Similarly, while Plaintiffs have no reason to quarrel with
observations by this Court and others in the context of criminal

prosecutions for child pornography possession that viewing of the illegal

® The Attorney General has not cited and Plaintiffs are unaware of any case
upholding the constitutional validity of CANRA’s mandated reporting of
child pornography distribution in the face of an invasion of privacy
challenge by psychotherapists or their patients.
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irﬁages repeatedly harms or “abuses” the children depicted in them, (see
e.g., In re Grant (2014) 58 Cal.4th 469; U.S. v. Norris (5th Cir. 1998) 159
F.3d 926), those courts had no reason to address the issue of whether A.B.
1775’s mandated reporting by psychotherapists of patients who view child
pornography substantially furthers CANRA’s compelling purpose without
any evidence that the patient has actually engaged in physical sexual abuse
of children or at least poses a serious danger of doing so, or that such
reporting will meaningfully assist llaw enforcement in identifying and
rescuing the children depicted in the images.

Put another way, the Court of Appeal erred in upholding A.B.
1775s constitutionality based on its conclusion that child pornography
possession and viewing constitutes “sexual abuse” or “sexual exploitation™
within the meaning of CANRA when the statutory scheme’s definitions of
those terms is by specific reference to Penal Code sections that do not
equate child pornography possession with the sexual abuse or exploitation
of the children depicted in the illegal images. Similarly, whatever the
semantic reach of the term “abuse” in the context of child pornography
viewing, both federal and state criminal laws draw significant distinctions
between child pornography possession and sexual abuse or exploitation of
children for purposes of sentencing, with the latter understandably geing

treated as more serious crimes than the former.
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3. The State’s Speculation That Child Pornography Viewers
Might Pose a Danger of Engaging in_ Physical Sexual
Abuse of Children or That Children Depicted in those
Illegal Images Might Be Identified and Rescued By Law
Enforcement Does Not Justify A.B. 1775’s Invasion of
Patients’” Right to Privacy With Respect to Their
Psychotherapy Communications.

The Court of Appeal was also wrong in ruling that A.B. 1775’s
constitutionality can be upheld based on the mere possibilities that a
- psychotherapy patient who views child pornography might have engaged in
physical sexual abuse of a child or might pose a danger of engaging in such
conduct, or that law enforcement officers might be able to identify and
rescue the children depicted in the illegal images viewed by the patient.

Even where the State has a compelling interest supporting an
invasion of a patient’s right to privacy, such an invasion “cénnot be
justified solely on the ground that it may lead to relevant information.”
(Fults v. Superior Court (1979) 88 Cal.App.3d 899, 904 [citing Shelton v.
Tucker (1960) 364 U.S. 479, 483]; Board of Trustees v Superior Court
(1981)119 Cal.App.3d 516, 525). As this Court recognized long ago,
“‘[e]ven where a compelling state purpose is present . . . [p]recision of
(compelled disclosure) is required so that the exercise of our most precious
freedoms will not be unduly curtailed except to the extent necessitated by
the legitimate governmental objecﬁv¢.”’ (Britt v. Superior Court (1978) 20
Cal.3d 844, 856 [quoting Vogel v. County of Los Angeles (1967) 68 Cal.2d

18, 22]). “Precision of regulation requires a foundation from which it may
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reasonably be inferred that the inquiry will likely be productive, for ‘when
the government seeks to require a limitation of constitutional rights . . . it
bears fhe heavy burden of demonstrating the practical necessity for the
limitation. The (limiting) conditions . . . must reasonably tend to further the
purposes of the government . . . and the utility of imposing the conditions
must manifestly outweigh the imp‘airment of constitutional rights.”” (Fults,
88 Cal.App.3d at 904 [quoting Vogel, 68 Cal.2d 18, 21]; John B. v.
Superior Court (2006) 38 Cal.4th 1177 [same]). “Simple speculation that
an answer may uncover something helpful is not enough.” (Fults, 88
Cal.App.3d at 905 [citing Britt, 20 Cal.3d at 861, fn. 4]).

In this case, the slim possibilities that A.B. 1775’s mandated
reporting of psychotherapy patients who view child pornography possibly
might possibly identify patients who have engaged in physical sexual abuse
of children or pose some danger of doing so, or might possibly assist in
identifying and protecting the children (assuming they are not now adults)
depicted in the illegal images are precisely the type of attenuated and
speculative justifications that are constitutionally insufficient to justify the
State’s compelling interest in protecting children from sexual abuse at the
expense of the patient right to privacy in psychotherapy communications

that is essential to the efficacy of this mental health treatment. (See Scull,
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206 Cal.App.3d at 792-794.)° As a result, the State has failed to meet its
heavy burden of demonstrating the practical necessity for such mandated
reporting of child pornography viewing, especially when psychotherapist
are already legally required by CANRA to report any patients who they
reasonably suspect of physical sexual abuse or sexual exploitation of
children, and are otherwise obligated to warn about a patient posing a
serious danger of sexually abusing a child. See Tarasoff, 17 Cal.3d at 439.
In short, the State has failed to show that A.B. 1776 substantially
furthers CANRA’s purpose of detecting and protecting éhildren from
abuse. Absent such a showing, the psychotherapy patient’s privacy interest
in confidential communications with a psychotherapist is paramount and
furthers the State’s interest in encouraging its citizens to seek mental health
treatment without fear that their inner most thoughts, however disturbing,

will be disclosed to the police.

? As a practical matter, is difficult to imagine how such a mandated report
from a psychotherapist would provide actionable information at all beyond
reporting a particular patient as a child pornography viewer. Law
enforcement officers would have to dedicate substantial resources just to
identify the actual images viewed by a psychotherapy patient, including
obtaining warrants to search the patient’s home and computers. Since a
psychotherapist will likely inform a patient that his child pornography
viewing is being reported to law enforcement, there is also a very realistic
possibility that any record of those images will have been destroyed by the
patient by the time law enforcement arrives on his doorstep. Even if the
illegal images are not destroyed and are seized, law enforcement will still
usually be in no better position to identify the depicted child than if they
had accessed the same images on the Internet themselves.
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4. A.B. 1775 Is Also Overbroad Because It Mandates
Reporting of Consensual Sexting Between Minors That
Does Not Involve Any Child Abuse That CANRA Was
Intended To Detect And Prevent

The overbroad nature of A.B. 1775's invasion of patient privacy
rights is also well illustrated by the fact that the statute now mandates the
reporting of minors who view sexually explicif self-portraits sent to them
by other minors over cell phone networks. This practice, known as
"sexting," does not involve any child abuse that CANRA was intended to
protect children from and its mandated reporting will serve only to shame
and embarrass the minor patients involved.

Nevertheless, the Court of Appeal ruled that A.B. 1775 can
constitutionally require psychotherapists to report teenage patients who
engage in such sexting to each other because the State has an interest in
investigating whether the minors’ sexting is truly consensual, rather than
the result of a coercive or exploitative relationship between minors of
different ages. (Appendix at 35). This reasoning is directly at odds with
another Court of Appeal’s reasoning in Planned Parenthood Affiliates v.
Van de Kamp (1986) 181 Cal.App.3d 245, a case thét was dismissed by the
‘Court of Appeal in this case as being explicitly limited to “voluntary
conduct among rﬁinors under 14 years of age.” (Id.)

Howe{fer, Planned Parenthood is not so easily brushed aside. In that

case, the Court of Appeal ruled that applying CANRA to mandate reporting
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of consensual sexual activity between minors impermissibly invaded their
constitutional right to sexual privacy and would also deter them from
seeking professional counseling. (181 Cal.App.3d at 268.) The Court of
Appeal further concluded that CANRA was not intended to apply to the
voluntary sexual conduct between minors who happen to fall within the
definition of a law mandating protection from exploitive adﬁlts. (Id. at
275.)

Likewise, in this case, A.B. 1775 is unconstitutionally overboard
because the mandated reporting of sexting between minors is not limited to
coercive or exploitative relationships, but includes sexting that is entirely
consensual between minors of a similar age. As Planned Parenthood
recognized, CANRA was not intended to apply to consensual sexual
conduct between minors of a similar age and the fact that such conduct may
involve viewing of sexual images (even if technically child pornography)
does not affect this limitation on CANRA’s mandated reporting. Moreovet,
under the Court of Appeal’s untenable interpretation, a psychotherapist
would be required to report a teenage patient who took and viewed a
sexually explicit cellphone photo of herself, conduct that is not sexual
abuse under any conceivable definition.

Accordingly, A.B. 1775 is unconstitutionally overbroad because it
invades minors’ right to sexual privacy and their privacy interest in

confidential psychotherapy by requiring psychotherapists to report minor
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patients who have engaged in sexting even if such conduct is entirely
consensual. Such an invasion of minor patients’ privacy interests cannot be
justified under CANRA, a child protection scheme that clearly does not
contemplate the mandatory reporting of voluntary sexual activity between
consenting minors or by a minor alone that does not involve sexual abuse
or exploitation by others and would be completely legal if it occurred
among adults.

5. Enforcement of A.B. 1775 Must Be Enjoined Because This

Statute Violates Patients’ Constitutional Right to Privacy
In Their Communications With Psychotherapists

Since A.B. 1775°s mandate that psychotherapists report any patient
who has ever viewed child pornography does not substantially further the
State’s compelling state interest in protecting children from actual abuse
and neglec“t thrdugh CANRA’s statutory scheme in a narrowly tailored
way, enforcement of this statute should be enjoined as an unconstitutional
invasion of psychotherapy patients’ right of privacy under article 1,
section 1 of the California Constitution that undermines the strong public
interest in ensuring that citizens can obtain confidential treatment for
mental health issues, including sexual disorders, without fear of criminal
prosecution for past acts.

Brushing aside decades worth of California jurisprudence that
recognize a patient’s fundamental right of privacy regarding his

psychotherapy communications, the Court of Appeal in effect erroneously
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ruled that such psychotherapy communications are entitled to no greater
constitutional protection than that given if someone reports child
pornography viewing to a fireman, camp counselor, or other class of
mandated reporters. Essentially, the Court of Appeal agreed that the State’s
interest in stamping out child pornography trumps the patient’s privacy
right because child pornography possession is a crime and the reporting of
child pornography viewers will generically “protect” all children by
deterring the production and viewing of such repugnant images by anyone.

The simple and correct answer to the Court of Appeal’s misguided
reasoning is that the State’s interest in protecting children in general caﬁnot
outweigh an individual patient’s constitutional right to privacy regarding
his psychotherapy communications and the public interest in assuring
access to effective psychotherapy based on mere speculation that a patient
who views child pornography might possibly pose a serious danger of
engaging in physical sexual abuse of children, the children depicted in the
illegal images might possibly be rescued by law enforcement, or minors
engaged in sexting might possibly be involved in a non-consensual
relationship.

Under these circumétances, the Legislature’s transformation of
CANRA into a vehicle to criminally prosecute child pornography viewers
is unconstitutional as applied to psychotherapists and their patients because

this purpose falls outside CANRA’s statutory scheme and is not within any

50



other exception to Evidence Code section 1104’s psychotherapist-patient
privilege. Enjoining enforcement of A.B. 1775 as unconstitutional is also
necessary because the mandated reporting of child pornography viewing by
psychotherapy patients will discourage patients actually seeking treatment
for mental or sexual disorders involving the possession of child
pornography. Stated differently, by exposing psychotherapy patients who
view child pornography to possible criminal prosecution, A.B. 1775
actually increases the likelihood of sexual abuse of children because
“li]nstead of exposing their thoughts for treatment, [such patients] might
repress them and act on them. Such a result would not further the interests
of Victims, psychotherapy, or the criminal justice system.” (People v. Felix
(2001) 92 Cal. App. 4th 905, 915.)

D. A.B. 1775 ALSO VIOLATES PSYCHOTHERAPY PATIENTS’
RIGHT TO PRIVACY UNDER THE U.S. CONSTITUTION

Like article 1, section 1, of the California Constitution, the U.S.
“Supreme Court has recognized a fundamental privacy right in non-
disclosure of personal medical information” under the U.S. Constitution.
(Coons v. Lew (9th Cir. 2014) 762 F.3d 891, 900, citing Whalen v. Roe
(1977) 429 U.S. 589, 599; -Tucson Woman's Clinic v. Eden, 379 F.3d at
550.) This right to privacy is one of the personal liberties guaranteed by the
Due Process Clause of the Fourteenth Amendment of the U.S. Constitution.

(See Whalen, 429 U.S. at 598 n. 23; Roe v. Wade, 410 U.S. 113, 152-153
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(1973).)

This right of privacy encompasses the doctor—ﬁatient relationship
and “extends to psychotherapist-patient communications.” (Caesar v.
Mountanos (9th Cir. 1976) 542 F.2d 1064, 1067, cert. denied, 430 U.S. 954
(1977); Hawaii Psychiatric Soc., Dist. Branch of American Psychiatric
Association v. Ariyoshi (D. Hawaii 1979) 481 F. Supp. 1028, 1039
[patient’s right to privacy “extends to an individual’s liberty to make
decisions regarding psychiatric care without unjustified governmental
interference.”]) Inthe context of adopting a federal psychotherapist-patient
privilege, the U.S. Supreme Court has also ackowledged the critical
importance of maintaining the confidentiality of the psychotherapist-patient
relationship. (Jaffee, 518 U.S. at 10, quoting Advisory Committee's Notes
to Proposed Rules, 56 F.R.D. 183, 242 (1972).) Apart from protecting the
patient’s important privacy interests, the U.S. Supreme Court emphasized
that maintaining the confidentiality of patient-psychotherapist
communication also “serves the public interest by facilitating the provision
of appropriate treatment for individuals suffering the effects of a mental or
emotional problem” and recognizes that the “mental health of our citizenry,
no less than its physical health, is a public good of transcendent
importance.” (Jaffee, 518 U.S. at 11.)

Under federal law, in order “to determine whether the governmental

interest in obtaining information outweighs the individual's privacy
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interest,” a court must weigh the following factors: “(1) the type of
informaﬁon requested, (2) the potential for harm in any subsequent non-
consensual disclosure, (3) the adequacy of safeguards to prevent
unauthorized disclosure, (4) the degree of the need for access, and (5)
whether there is an express statutory mandate, articulated public policy, or
other recognizable public ‘interest militating tdward access.” (Tucson
Woman's Clinic, 379 F.3d at 551, citing Planned Parenthood of Southern
Arizona v. Lawall (9th Cir. 2002) 307 F.3d 783, 790.) “It is the state's
burden to demonstrate that ‘its use of the information would advance a
legitimate state interest and that its actions are narrowly tailored to meet the
legitimate interest.”” (Lawall, 307 F.3d at 790, quoting In re Crawford (9th

Cir. 1999) 194 F.3d 954, 959.)

In this case, the Court of Appeal also erroneously ruled that A.B.
1775 did not violate the patients’ right to privacy guaranteed by the Due
Process Clause of the Fourteenth Amendment of the U.S. Constitution. For
the same reasons described above with respect to the statute’s violation of
article 1, section 1 of the California Constitution, the State’s compelling
interest under CANRA in protecting children from abuse is not
substantially furthered by requiring psychothefapists to report patients who
view child pornography based on mere speculation that the patients may

possibly pose a danger of engaging in physical sexual abuse of children or
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that the children depicted in the illegal images could possibly be rescued.
As a result, A.B. 1775’s invasion of the patients’ right to privacy under the
U.S. Constitution is unjustified and outweighed by the State’s interest in
ensuring that its citizens can obtain needed psychotﬁerapy, the
confidentiality of which is critical and essential to its successful treatment

of mental health issues, including sexual disorders.

IV.
CONCLUSION

For the foregoing reasons, the lower courts’ determination that A.B.
1775’s amendment of CANRA to mandate reporting by psychotherapists of
patients who view child pornography did not violate the patients’ right to
privacy under the California and U.S. Constitutions should be reversed and

enforcement of A.B. 1775 should be enjoined.
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The Child Abuse and Neglect Reporting Act (CANRA) requires certain
individuals, including family therapists and clinical counselors, to report to law
enforcement or child welfare agencies patients who disclose that they have developed, -
downloaded, streamed, or accessed child pornography through electronic or digital
media. (Pen. Code, § 11164 et seq.)! Plaintiffs are mandated reporters. They assert that
CANRA violates their patients’ constitutional right to privacy. (U.S. Const., 14th
Amend.; Cal. Const., art. I, § 1.)

CANRA withstands plaintiffs’ challenge. The privacy interest of patients who
communicate that they watch child pornography is outweighed by the state’s interest in
identifying and protecting sexually abused children. There is no fundamental right at
issue in this case, and CANRA satisfies the rational basis test for determining the validity
of a legislative enactment. The trial court properly dismissed the complaint.

THE PARTIES

Plaintiff William Owen is a certified alcohol and drug counselor who works with

sex addicts as a counselor and intake director at treatment programs. Plaintiffs Don
Mathews and Michael Alvarez are licensed marriage and family therapists. Mathews is
founder and direétor of Impulse Treatment Center, the largest outpatient treatment center
for sexual compulsion/addiction in the United States. Alvarez has a private practice
specializing in addictions, including sexual addiction. Plaintiffs claim standing as
California taxpayers seeking to prevent unlawful expenditures of taxpayer funds.

Defendant Kamala D. Harris, Attorney General of California (AG), enforces
CANRA; maintains the Child Abuse Central Index (CACI), a statewide databank of child
abuse reports; and disseminates information from the databank to government agencies
and law enforcement authorities. (§§ 11165.9, 11166.3, 111170.) Defendant Jackie
Lacey, District Attorney for the County of Los Angeles (DA), is responsible for

1 Unlabeled statutory references in this opinion are to the Penal Code.



prosecuting a therapist or counselor who fails to report as child abuse the viewing or
downloading of child pornography by a patient. (§ 11166, subd. (c).)
THE COMPLAINT v
The Legislature amended CANRA in 2014, in Assembly Bill 1775 (AB 1775).
On February 20, 2015, shortly after the law took effect, plaintiffs filed a complaint

seeking declaratory relief based on alleged constitutional violations. They request an
injunction to prevent the enforcement of AB 1775.

Plaintiffs brought suit because CANRA creates an exception to the patient-
psychotherapist privilege by including licensed psychologists and therapists as
“mandated reporters” who are compelled to disclose known or suspected child abuse to
law enforcement authorities. A mandated reporter who fails to do so is subject to
criminal penalties and license suspension or revocation.

Plaintiffs Mathews and Alvarez have treated numerous patients for sexual
addiction, compulsivity and other sexual disorders, who admit downloading and viewing
child pornography on the Internet. Based on their training and experience, plaintiffs do
not believe those patients present a serious danger of engaging in “hands-on” sexual
abuse or exploitation of children or the distribution of child pornography: they typically
have no criminal history, have never expressed a sexual preference for children, and
voluntarily participate in psychotherapy to treat their disorder, which often involves
compulsive viewing of all kinds on the Internet. |

Mathews and Alvarez have also treated patients for sexual attraction to children
(including pedophilia), who admit to downloading and viewing child pornography.
Plaintiffs do not believe that this group presents a vserious danger of engaging in “hands-
on” sexual abuse or exploitation of children or the active distribution of child
pornography to others. “These patients typically have no prior criminal record or history
of ‘hands-on’ sexual abuse of children, no access to children in their home or
employment, no history of ‘hands-on’ sexual abuse or exploitation of children, and often
express disgust and shame about their sexual attraction to children for which they are

actively and voluntarily seeking psychotherapy treatment.”
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The complaint states, “Plaintiffs’ clinical experience that many of their patients
have admitted downloading or viewing child pornography during therapy for sexual
disorders, but do not present a serious danger of ‘hands-on’ sexual abuse of children,
correlates with the wide and easy availability of such illegal images on the Internet.”
Plaintiffs cite psychiatric reports and journals, and a 2012 report to Congress from the
United States Sentencing Commission, to support their claim that there is no empirical
evidence that a patient viewing child pornography actually engages in “hands-on” sexual
abuse or exploitation of children.

The complaint alleges that statements made to Mathews and Alvarez during
treatment are confidential and privileged, falling under the right of privacy guaranteed by
the California Constitution. Plaintiffs also identify a “fundamental privacy right in non-
disclosure of personal medical information” as a personal liberty guaranteed by the
federal Constitution. If compelled to report patients who admit to downloading or
viewing child pornography on the Internet, even if the patients present no serious danger
of reportable “hands-on” sexual abuse or exploitation of children, plaintiffs and other
California psychotherapists will be complicit in violating patients’ constitutional rights,
or risk a criminal misdemeanor conviction and the revocation of their licenses.

Plaintiffs allege that AB 1775 will destroy patient trust that communications made
during therapy will be kept confidential, induce patients to cease therapy, make them
unlikely to disclose intimate details needed to provide effective therapy, or deter existing
or potential patients with serious sexual disorders from obtaining therapy at all. Apart
from allegedly violating the privacy rights of adult patients who view child pornography,
the statute allegedly impinges on the rights of minor patients who view sexually explicit
“sexting selfies” by another minor over a cell phone.

Given the international scale of Internet pornography, plaintiffs allege that state
authorities will not be able to identify and protect victims residing in California.
CANRA'’s reporting requirement dées not extend to chﬂd abuse victims outside of
California’s territorial jurisdiction. Thus, plaintiffs assert, California citizens’ right to

privacy should not be curtailed based on the extremely slim possibility that state
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authorities can identify California victims, as opposed to children subjected to sexual
abuse somewhere in the world.

Plaintiffs allege that CANRA is generally limited to mandated reporting of
“hands-on” or “contact” sexual abuse and sexual exploitation of children. AB 1775 does
not substantially further CANRA'’s purpose because a patient’s viewing of child
pornography does not constitute evidence that the patient has engaged in “hands-on”
abuse or exploitation of children. Any indirect emotional harm to a child (perhaps now
an adult) unknown to the viewer does not fall within CANRA’s definition of child abuse.

Plaintiffs allege that AB 1775 transforms CANRA’s mandated reporting scheme
to identify and protect child abuse victims “into a prophylactic vehicle to identify patients
who may pose a potential danger of engaging in ‘hands-on’ sexual abuse of children
because they have viewed child pornography.” CANRA does not mandate reporting of
possible danger. Rather, CANRA requires that a mandated reporter have knowledge of
or observe a child whom the reporter knows or reasonably suspects is the victim of child
abuse or neglect. No reliable empirical evidence supports a belief that child pornography
viewers present a serious danger of engaging in “hands-on” sexual abuse of children in
the absence of other risk factors. ‘

THE DEMURRERS
The AG filed a demurrer to the complaint, arguing that the purpose of AB 1775 is

to help law enforcement identify abused children by requiring therapists to report patients
who download, stream of electronically access child pornography. This duty does not
violate state constitutional privacy rights under Hill v. National Collegiate Athletic Assn.
(1994) 7 Cal.4th 1 (Hill), which requires a legally protected privacy interest, a reasonable
expectation of privacy in the circumstances, and a serious invasion of privacy. Patients
have no reasonable expectation of privacy in communications to therapists or counselors
about accessing child pornography, and the state has a countervailing interest in
identifying and protecting children from sexual exploitation by consumers of child

pornography as well as those who are involved in its production.



The AG argued that any difficulty in identifyinig children within or outside
California does not require a different result because the Legislature exercised its
judgment that identification of some children is sufficient. Section 11170,
subdivision (d) authorizes the disclosure of information in CACI to out-of-state
authorities to assist in identifying as many of the abused children as possible.

The AG further argued that AB 1775 does not violate the federal constitutional
right of privacy under standards articulated by the United States Supreme Court in
Whalen v. Roe (1977) 429 U.S. 589, 591-606 (Whalen), because CANRA is a reasonable
exercise of California’s broad police powers to combat child sexual exploitation. The
AG asserted that CANRA’s reporting requirement of teenage “sexting” does not render
AB 1775 unconstitutional as applied to minors. _

The DA also filed a demurrer, arguing that the Legislature has used mandatory
reporting statutes to identify and protect child abuse victims since 1965. (Stats. 1965,
ch. 1171, § 2, p. 2971.) The expansion of mandated reporters categories shows that the
Legislature intended child abuse reporting obligations to take precedence over the
physician-patient privilege or the psychotherapist-patient privilege.

The DA argued that no protected privacy interest is raised in the complaint. Citing
People v. Younghanz (1984) 156 Cal.App.3d 811, 816 (Younghanz), the DA asserted that
there is no fundamental right to seek any particular form of medical treatment, including
psychiatric treatment, in California. Relying on People v. Luera (2001) 86 Cal.App.4th
513, 522 (Luera), the DA contended that an individual has no protected privacy interest
in the possession of Internet child pornography. Plaintiffs’ claim about “sexting” minors
is unavailing: minors have no fundamental right to produce or possess child
pomography, including sexually explicit images of other minors.

The DA asserted that there is no reasonable expectation of privacy in the illegal
activity of viewing child pornography by adults or minors. Plaintiffs cannot establish a
serious invasion of privacy: mandated reporters need only submit a report without details
obtained from the patient. Any invasion of privacy is justified by the state’s compelling

interest in preventing child abuse, which outweighs patients’ interests in seeking a cure.
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Difficulty in identifying California children does not negate the state’s legitimate
interest in investigating and attempting to do so. The absence of evidence of “hands-on”
abuse does not negate the state’s legitimate interest because simply viewing child
pornography causes harm to the victim. Accessing child pornography is not a victimless
crime. In Osborne v. Ohio (1990) 495 U.S. 103, 111 (Osborne), the Supreme Court
recognized that the simple viewing of online images causes continuing harm to child
pornography victims.

The DA observed that there is no federal constitutional right to informational
privacy. Although the California Supreme Court recognized in In re Lifschutz (1970) 2
Cal.3d 415, 431-432 (Lifschutz), that the psychotherapist-patient privilege falls within a
“zone of privacy” guaranteed by the Bill of Rights, the Court recently acknowledged in
People v. Gonzales (2013) 56 Cal.4th 353, 384 (Gonzales), that Lifschutz was decided 40
years ago, without the United States Supreme Court definitively determining in the
interim that the federal Constitution embodies a general right of informational privacy.

The DA wrote that AB 1775 satisfies the rational basis standard of
constitutionality. It is a proper exercise of the police power because California has an
interest in protecting the nation’s children and the children residing in this state.

AB 1775 furthers the purpnose of child abuse protection and prevention.
PLAINTIFFS’ OPPOSITION

Plaintiffs argued that demurrers are not a correct procedural device to challenge

the merits of the declaratory relief causes of action. Even if treated as premature motions
for judgment on the pleadings, the demurrers should be overruled because AB 1775
violates the constitutional privacy rights of plaintiffs’ patients. The state Constitution
requires a “compelling” interest to justify violation of the psychotherapist privilege. The
United States Supreme Court has recognized a fundamental privacy right in
nondisclosure of personal medical information guaranteed by the due process clause of
the Fourteenth Amendment of the federal Constitution.

Plaintiffs argued that patients have a reasonable expectation of privacy in

admitting to a psychotherapist that they have viewed child pornography. This reasonable
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expectation would be at its highest when patients communicate to a psychotherapist
during treatment that they have committed a crime.

Plaintiffs disagreed that only a “rational basis” for the privacy violation is
sufficient. Plaintiffs conceded that California “has a compelling interest in identifying
and protecting children from abuse and neglect.” However, plaintiffs believe that the
compelling interest in CANRA’s mandated reporting by a psychotherapist is limited to
“known or suspected ‘hands-on’ sexual abuse or exploitation of children in real life even
though such reporting violates the patient’s reasonable expectation that his psychotherapy
communications would remain confidential and private.” |

Plaintiffs asserted that AB 1775 does not substantially or rationally further
CANRA'’s purpose of identifying and protecting children from sexual abuse and is not
narrowly tailored to do so. Any benefits of disclosing communications about viewing
Internet child pornography are outweighed by the privacy rights of patients seeking
psychotherapy and the strong public interest in ensuring citizens can have confidential
treatment for mental health issues, including sexual disorders, without fear of criminal
prosecution. The new reporting requirement will deter patients from seeking
psychotherapy and will not protect children from actual sexual abuse. Plaintiffs pointed
to the lack of correlation between viewing and the likelihood of sexual abuse of the child,
and noted that law enforcement’s ability to identify and protect the children is
“exceedingly remote.” Plaintiffs describe mandated reporting as “effectively useless”
and argue that the scales should be tipped in favor the countervailing privacy rights of
psychotherapy patients. ‘,

Plaintiffs observed that the case of Whalen, supra, 429 U.S. 589, involved a New
York regulatory scheme mandating disclosure of patients who received prescriptions for
Schedule II drugs. Here, plaintiffs challenge a California statute that invades a patient’s
constitutional right to privacy regarding communications to a psychotherapist. The New
York statute did not require a criminal inyestigation of every patient who received a
prescription for drugs. By contrast, AB 1775 subjects patients who view Internet child

pornography to a mandatory child abuse investigation and possible criminal prosecution
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for child pornography possession. New York State had a compelling interest in thwarting
and deterring drug abuse. But California’s mandated reporting requirement, aimed at
identifying and protecting children from actual abuse, is not substantially furthered by
AB 1775, because plaintiffs believe that their patients have not abused children and pose
no danger of doing so.

Citing Planned Parenthood Affiliates v. Van de Kamp (1986) 181 Cal.App.3d 245
(Planned Parenthood), plaintiffs asserted that AB 1775 is unconstitutional as applied to
“sexting” between consenting minors. AB 1775 is overbroad and unconstitutionally
invades the minor patients’ right to privacy in psychotherapy communications about
images between consenting minors that do not involve sexual abuse or exploitation.

THE TRIAL COURT’S RULING

The trial court determined that the complaint may be resolved on demurrer. The

court found that the issues of whether there is a reasonable expectation of privacy, and
the countervailing state interest, are legal questions to be decided by the court.

The court concluded that AB 1775 does not violate patients’ privacy rights under
the California Constitution. First, there is no recognized absolute fundamental privacy
right to possess or view child pornography. The conduct is criminal in California and is
not constitutionally protected. (§§311.11 & 11164 et seq.; Luera, supra, 86 Cal.App.4th
at p. 522.) Second, there is no reasonable expectation of privacy in psychotherapy
treatment or any form of treatment. The allegations and plaintiffs’ arguments are
conclusory and unsupported by authority. Patients seeking therapy for downloading
Internet child pdrnography do so with knowledge that the conduct will be feported and
may be prosecuted. They also know that their conduct is illegal and socially
unacceptable. There is no “zone of privacy” for illegal conduct and as a matter of law
there is no reasonable expectation of privacy involved in distributing obscene matter.
Third, mandated disclosures that patients have viewed child pornography on the Internet
do not entail “a serious invasion of privacy_.” California has a compelling and legitimate
public interest in exposing and prosecuting child pornography. The Legislature has

expressly stated its intent that the reporting obligations take precedence over the
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psychotherapist-patient privilege. AB 1775 is a justifiable and permissive means to
combeat child abuse and child pornography that outweighs patients’ treatment interests.

The trial court concluded that AB 1775 does not violate the Fourteenth
Amendment of the United States Constitution, which has never been interpreted to
provide a fundamental right to informational privacy. Because there is no fundamental
right at issue, the rational basis test for réviewing the validity of legislation applies.

The Legislature sought to prevent the sexual exploitation of children arising from
downloading, streaming or accessing child pornography on the Internet. AB 1775 is
rationally related to this purpose and designed to assist the state in preventing and
eradicating the criminal possession and distribution of child pornography. The law is an
appropriate means to accomplish the legislative purpose and prevails over any claim by
plaintiffs that patients’ rights are violated by reports and possible identification of child
pofnography viewers.

The trial court sustained the demurrers to the complaint without leave to amend
and dismissed the action with prejudice. Plaintiffs appeal from the signed dismissal
order. The court later entered judgment for defendants.

DISCUSSION

I. Appeal and Review

Appeal lies from a signed order of dismissal after demurrers are sustained without
leave to amend. (Code Civ. Proc., §§ 581d, 904.1, subd. (a)(1); Serra Canyon Co. v.
California Coastal Com. (2004) 120 Cal.App.4th 663, 667.) Review is de novo. (Desai
v. Farmers Ins. Exchange (1996) 47 Cal.App.4th 1110, 1115.) We accept the truth of
properly pleaded material facts, but not contentions, deductions or conclusions of fact or
law; we méy also consider matters subject to judicial notice. (Yvanova v. New Century
Mortgage Corp. (2016) 62 Cal.4th 919, 924; Moore v. Regents of University of
California (1990) 51 Cal.3d 120, 125.)

2 Respondents do not question plaintiffs’ standing to sue. One may not generally
claim standing to vindicate the constitutional rights of others. (Barrows v. Jackson
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II. The Purpose of CANRA and AB 1775
The purpose of CANRA “is to protect children from abuse and neglect”: all

persons participating in any investigation of suspected child abuse or neglect “shall
consider the needs of the child victim and shall do whatever is necessary to prevent
psychological harm to the child victim.” (§ 11164.) This goal is accomplished through a
comprehensive statutory scheme which, among other things, requires child protective
agencies to forward child abuse reports to the California Department of Justice, which
maintains CACL (§§ 11169, 11170.) The reports provide a means “to increase
communication and the sharing of information relating to child abuse and neglect among
the agencies responsible for the welfare of children. (§ 11166.3, subd. (a).)” (B.H. v.
County of San Bernardino (2015) 62 Cal.4th 168, 174.)

Section 11165.7 enumerates 44 categories of persons whose professions bring
them within the auspices of CANRA as mandated reporters. A mandated reporter is
required to report known or suspected instances of child abuse or neglect to government
agencies. (§§ 11165.9, 11166, subd. (a); B.H. v. County of San Bernardino, supra, 62
Cal.4th at p. 185.) Plaintiffs, who are psychotherapists and a drug and alcohol counselor,
are among the professionals who must report known or suspected abuse or neglect of a
child. (§§ 11165;7, subd. (a)(21), (38), 11166, subd. (a).) |

“Child abuse or neglect” includes sexual abuse. (§ 11165.6.) “Sexual abuse” is
sexual assault or sexual exploitation. (§ 11165.1.) “Sexual exploitation” includes “[a]
person who depicts a child in, or who knowingly develops, duplicates, prints, downloads,
streams, accesses through any electronic or digital media, or exchanges, a film,
photograph, videotape, video recording, negative, or slide in which a child is engaged in

an act of obscene sexual conduct, except for those activities by law enforcement and

(1953) 346 U.S. 249, 255.) However, courts have allowed lawsuits by mandated
reporters raising constitutional challenges to CANRA. (See Planned Parenthood, supra,
181 Cal.App.3d 245.)
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prosecution agencies and other persons described in subdivisions (c) and (e) of Section
311.3.” (§ 11165.1, subd. (c)(3).)

Former section 11165.1, subdivision (¢)(3) defined “sexual exploitation” as “[a]ny
person who depicts a child in, or who knowingly develops, duplicates, prints,‘ or
exchanges, any film, photograph, video tape, negative, or slide in which a child is
engaged in an act of obscene sexual conduct . . . .” (Stats. 2000, ch. 287, § 21, p. 2533.)
In 2014, the state Legislature unanimously passed AB 1775 to update the definition of
“sexual exploitation” to include downloading or streaming material on the Internet or a
cellular phone for the purpose of mandated reporting under CANRA. According to the
author of AB 1775, the bill would “‘further ensure the protection of children from the
proliferation of sexual exploitation through Internet child pornography. The State
Legislature has a duty to ensure it does everything within its power to make certain the
most vulnerable of our society, our children, are protected.”” (Off. of Assem. Floor
Analysis (2013-2014 Reg. Sess.) June 10, 2014, p. 3.)

The updated definition of “sexual exploitation” is meant “to reflect modern
technology” by making “additional, purely technical revisions” to section 11165.1,
subdivision (c). (Sen. Com. on Public Safety on Child Abuse: Mandatory Reporting
(June 10, 2014) pp. 1-2, Rep. on AB 1775 as amended May 13, 2014.) The statute was
revised because the former statute’s mandated reporting requirements were inadequate to
protect against Internet child pornography and its concomitant sexual exploitation. (/d. at
p.4.) The former statute confused mandated reporters about whether reporting
downloading and strearhing of child pornography was required in the same manner that
they were required to report printing or copying such materials. (1bid.) In accordance
with legislative intent, section 11165.1 now defines “sexual exploitation” as
downloading, streaming or accessing child pornography by electronic or digital media,
which triggers CANRA’s mandated reporting requirements.

HI. Challenges to the Validity of a Statute

At issue in this case is the validity of the Legislature’s decision to expand the

definition of “sexual exploitation” in section 11165.1, subdivision (¢) to include
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downloading and streaming of child pornography from the Internet. A party challenging
the constitutionality of a statute carries a heavy burden. The courts will presume a statute
is valid unless its unconstitutionality “‘cleérly, positively and unmistakably appears’”;
mere doubt is not sufficient reason for a judicial declaration of invalidity. (Inre Ricky H.
(1970) 2 Cal.3d 513, 519; People v. Fuiava (2012) 53 Cal.4th 622, 696.)

Plaintiffs maintain that their challenge is to the text of the law (a “facial”
challenge) and also to its application (an “as applied” challenge).

In a facial challenge to the constitutionality of a statute, the court considers only
the text of the law, not its application to the particular circumstances of an individual.
(Zuckerman v. State Bd. of Chiropractic Examiners (2002) 29 Cal.4th 32, 38-29; Tobe v.
City of Santa Ana (1995) 9 Cal.4th 1069, 1084.) “To support a determination of facial
unconstitutionality, voiding the statute as a whole, [plaintiffs] cannot prevail by
suggesting thaf in some future hypothetical situation constitutional problems may
poésibly arise as to the particular application of the statute . . . . Rather, [plaintiffs] must
demonstrate that the act’s provisions inevitably pose a present total and fatal conflict with
applicable constitutional prohibitions.” (Pacific Legal Foundation v. Brown (1981) 29
Cal.3d 168, 180-181; accord, Arcadia Unified School Dist. v. State Dept. of Education
(1992) 2 Cal.4th 251, 267.)

An “as applied” challenge seeks relief from a facially valid statute or ordinance
based on the manner in which the law has been applied, or an injunction against future
application of the law owing to the impermissible manner it has been applied in the past.
“It contemplates analysis of the facts of a particular case or cases to determine the
circumstance in which the statute or ordinance has been applied and to consider whether

in those particular circumstances the application deprived the individual to whom it was
applied of a protected right.” (Tobe v. City of Santa Ana, supra, 9 Cal.4th at p. 1084.) |

This is not an “as applied” challenge because plaintiffs have not alleged a pattern
of unconstitutional enforcement, or even a single instance of enforcement. Because

plaintiffs seek “only to enjoin any enforcement of the ordinance and did not demonstrate
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a pattern of unconstitutional enforcement, the [lawsuit] must be considered as one which
presented only a facial challenge to the ordinance.” (/d. at p. 1089.)

IV. Plaintiffs’ Claim for Invasion of Privacy Under the California Constitution

Plaintiffs contend that the Legislature’s updated definition of “sexual exploitation”
in AB 1775 violates privacy rights guaranteed by article I, section 1 of the California
Constitution: “All people are by nature free and independent and have inalienable rights.
Among these are enjoying and defending life and liberty, acquiring, possessing, and
protecting property, and pursuing and obtaining safety, happiness, and privacy.”

The constitutional right to privacy “has never been absolute” (Jacob B. v. County
of Shasta (2007) 40 Cal.4th 948, 961), nor does it protect every act that might have some
impact on personal privacy. (Hill, supra, 7 Cal.4th atp. 37.) Instead, the right of privacy
“must be balanced against other important interests.” (Ibid.; Jacob B., at p. 961.) In
some cases, the privacy concern may be outweighed by a supervening interest. (Doe 2 v.
Superior Court (2005) 132 Cal.App.4th 1504, 1520.)

The Supreme Court has explained the appropriate legal standard for determining
whether a challenged action violates state constitutional privacy principles. “The
particular context, i.e., the specific kind of privacy interest involved and the nature and
seriousness of the invasion and any countervailing interests, remains the critical factor in
the analysis. Where the case involves an obvious invasion of an interest fundamental to
personal autonomy, e.g., freedom from involuntary sterilization or the freedom to pursue
consensual familial relationships, a ‘compelling interest’ must be present to overcome the
vital privacy interest. If, in contrast, the privacy interest is less central, or in bona fide
dispute, general balancing tests are employed.” (Hill, supra, 7 Cal.4th at p. 34.)

Hill sets forth three threshold elements for determining whether a complaint states
a cause of action for violation of the state constitutional right of privacy. “[A] plaintiff
alleging an invasion of privacy in violation of the state constitutional right to privacy
must establish each of the following: (1) a legally protected privacy interest; (2) a
reasonable expectation of privacy in the circumstances; and (3) conduct by defendant

constituting a serious invasion of privacy.” (7 Cal.4th at pp. 39-40.) The purpose of the
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threshold elements is “to screen out claims that do not involve a significant intrusion
upon a privacy interest protected by the state constitutional privacy clause.” (dmerican
Academy of Pediatrics v. Lungren (1997) 16 Cal.4th 307, 331.)

A defendant may negate any of the three elements of an invasion of privacy claim
by pleading and proving as an affirmative defense that the invasion was justified by the
furtherance of a countervailing interest. (Hill, supra, 7 Cal.4th at p. 40; Heller v. Norcal
Mutual Ins. Co. (1994) 8 Cal.4th 30, 43-44.) “The plaintiff, in turn, may rebut a
defendant’s assertion of countervailing interests by showing there are feasible and
effective alternatives to defendant’s conduct which have a lesser impact on privacy
interests.” (Hill, at p. 40.)

The court decides whether a legally recognized privacy interest exists. (Hill,
supra, 7 Cal.4th at p. 40.) The issue of whether there is a reasonable expectation of
privacy under the circumstances is a mixed question of law and fact. (/bid.) If the
material facts are undisputed, the issues may be adjudicated as a matter of law. (/bid. )

It should be noted that plaintiffs’ dpening brief is not written within the framework
set forth in Hill to resolve the constitutional challenges raised by the complaint; namely,
the threshold requirements. Rather, plaintiffs’ opening brief is based primarily on factual
claims, policy considerations behind CANRA and the psychotherapist-patient privilege
and policy issues which are more appropriately considered in balancing the interests of
the parties. In undertaking the analysis needed to resolve this appeal, we begin by
applying the standards articulated in Hill.

A.. The complaint does not allege a legally protected privacy interest.

Defendants assert that plaintiffs cannot establish the first threshold element by
identifying a specific, legally protected privacy interest. (Hill, supra, 7 Cal.4th at p. 35.)
“Legally recognized privacy interests are generally of two classes: (1) interests in
precluding the dissemination or misuse of sensitive and confidential information
(‘informational privacy’); and (2) interests in making intimate personal decisions or
conducting personal activities, without observation, intrusion, or interference (‘autonomy

privacy’).” (Ibid.) Plaintiffs contend AB 1775’s mandated reporting requirements
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impermissibly infringe on patients’ privacy rights in communicating that they have
downloaded, streamed or accessed Internet child pornography to their psychotherapists.
Thus, the complaint alleges an informational privacy intér_est in the right to preclude
dissemination of confidential communications between psychotherapists and patients.
The question is whether AB 1775 implicates a “protected privacy interest” that is within
the auspices of the state constitutional privacy clause.

Confidential communications between a psychotherapist and a patient are
privileged. (Evid. Code, § 1014; Sorenson v. Superior Court (2013) 219 Cal.App.4th
409, 445).3 “The psychotherapist-patient privilege has been recognized as an aspect of
the patient’s constitutional right to privacy” protected by article I, section 1 of the
California Constitution. (People v. Stritzinger (1983) 34 Cal.3d 505, 511 (Stritzinger).)

Our Supreme Court has recognized “the public interest in supporting effective
treatment of mental illness and in protecting the rights of patients to privacy [citation],
and the consequent public importance of safeguarding the confidential character of
psychotherapeutic communication.” (Tarasoff'v. Regents of University of California
(1976) 17 Cal.3d 425, 440 (T arasoff); szsbhutz, supra, 2 Cal.3d at pp. 422-423.)
“Confidential communications between psychotherapist and patient are protected in order
to encourage those who may pose a threat to themselves or to others, because of some
mental or emotional disturbance, to seek professional assistance. [Citation.]”
(Stritzinger, supra, 34 Cal.3d at p. 511.) “‘Psychoanalysis and psychotherapy are
dependent upon the fullest revelation of the most intimate and embarrassing details of the
patient’s life . . .. Unless a patient . . . is assured that such information can and will be
held in utmost confidence, he will be reluctant to make the full disclosure upon which
diagnosis and treatment . . . depends.” [Citation.]” (People v. Wharton (1991) 53 Cal.3d
522, 555, quoting Sen. Judiciary Com. com., 29B West’s Ann. Evid. Code (1966 ed.)
foll. § 1014, p. 621.)

3 A psychotherapist must claim the privilege on behalf of a patient. (Scull v.
Superior Court (1988) 206 Cal.App.3d 784, 788, fn. 1 (Scull), citing Evid. Code,
§§ 1014, subd. (c), 1015, and Lifschutz, supra, 2 Cal.3d at pp. 429-430.)
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In light of public policies associated with “‘the growing importance of the
psychiatric profession in our modern, ultracomplex society,” the psychotherapist-patient
privilege is construed broadly in favor of the patient. (Stritzinger, supra, 34 Cal.3d at
p. 511; Story v. Superior Court (2003) 109 Cal. App.4th 1007, 1014 (Story); Grosslight v.
Superior Court (1977) 72 Cal.App.3d 502.) However, the psychotherapist-patient
privilege, like the right to privacy, is not absolute. (People v. Wharton, supra, 53 Cal.3d
at p. 563; Stritzinger, at p. 512; Story, at p. 1014.) “Even though a patient’s interest in the
confidentiality of the psychotherapist-patient relationship rests, in part, on constitutional
underpinnings, all state ‘interference’ with such confidentiality is not prohibited.”
(Lifschutz, supra, 2 Cal.3d at p. 432.) The right to privacy must “yield in the furtherance
of compelling state interests.”* (Stritzinger, at p. 511, citing Britt v. Superior Court
(1978) 20 Cal.3d 844, 855, Jones v. Superior Court (1981) 119 Cal.App.3d 534, 550, and
Board of Medical Quality Assurance v. Gherardini (1979) 93 Cal.App.3d 669, 680.)

The issue here is whether patients receiving therapy for sexual disorders have a
right to keep confidential their admissions that they have violated the law by
downloading, streaming or accessing child pornography from the Internet. ’However,
plaintiffs have cited no applicable authority giving their patients the right to keep private
information about whether they possessed Internet child pornography. Instead,
applicable authorities support a contrary conclusion.

1. The conduct is illegal and not a protected activity.

The conduct for which plaintiffs seek constitutional protection (possession of child

pornography) is criminalized in California. (§§ 311 3,5311.11;% In re Grant (2014) 58

4 As discussed below, the parties dispute whether a “compelling” state interest is the
applicable interest in every case in which a privacy claim is asserted under a Hill
analysis. Although plaintiffs concede that CANRA embodies compelling state interests,
the parties dispute whether the appropriate analysis should be made under the compelling
state interest standard or under a general balancing test.

5 Section 311.3, subdivision (a) provides: “A person is guilty of sexual exploitation
of a child if he or she knowingly develops, duplicates, prints, or exchanges any
representation of information, data, or image, including, but not limited to, any film,
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Cal.4th 469, 477 (Grant); Luera, supra, 86 Cal.App.4th at p. 522.) The conduct is also
criminalized under federal law. (18 U.S.C. § 2251 et seq.)

We find guidance in Luera, which states that possession of Internet child
- pornography does not involve any “vital privacy interest.” (Luera, supra, 86 Cal.App.4th
atp. 522.) Luera was convicted of felony possession of child pornography after police
confiscated computers in his home containing child pornography downloaded from the
Internet. (Id. at p. 517.) He claimed that his conviction under section 311.11 for mere
possession of child pornography violated his state constitutional right fo privacy. (Luera,
atpp. 518, 521.) In upholding the constitutionality of section 311.11, the Luera court
concluded that the privacy clause was not violated because possession of “child
* pornography [certainly] does not involve [any] vital privacy interest,” noting that under
Osborne, supra, 495 U.S. at page 111, states “may constitutionally proscribe the
possession and viewing of child pornography.” (86 Cal.App.4th at p. 522.)

Luera applies here. The fact that a patient might share thé information of his or
her past criminal conduct in possessing Internet child pornography with a psychotherapist

does not implicate a constitutionally protected privacy interest.

filmstrip, photograph, negative, slide, photocopy, videotape, video laser disc, computer
hardware, computer software, computer floppy disc, data storage media, CD-ROM, or
computer-generated equipment or any other computer-generated image that contains or
incorporates in any manner, any film or filmstrip that depicts a person under the age of 18
years engaged in an act of sexual conduct.”

6 Section 311.11, subdivision (a) provides: “Every person who knowingly
possesses or controls any matter, representation of information, data, or image, including,
but not limited to, any film, filmstrip, photograph, negative, slide, photocopy, videotape,
video laser disc, computer hardware, computer software, computer floppy disc, data
storage media, CD-ROM, or computer-generated equipment or any other computer-
generated image that contains or incorporates in any manner, any film or filmstrip, the
production of which involves the use of a person under 18 years of age, knowing that the
matter depicts a person under 18 years of age personally engaging in or simulating sexual
conduct, as defined in subdivision (d) of Section 311.4, is guilty of a felony . . . .”
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Plaintiffs assert that the Legislature “has never included possession of child
pornography” in the definitions of child abuse, neglect, and sexual abuse. They contend
that “the absence of child pornography possession [as prohibited by section 311.11] in
CANRA’s enumeration of statutory crimes constituting ‘sexual exploitation’ of children
and the legislative history therefore indicate that A.B. 1775 was simply intended by the
California Legislature to be a technology update to CANRA rather than a substantive
expansion of the mandated reporting requirement for psychotherapists and other
mandated reporters.” According to plaintiffs, we should construe AB 1775 as “not
[intending] to expand the mandated reporting reqilirement to the simple viewing or
possession of child pornography.”

Plaintiffs extrapolate on this argument by asserting that, prior to AB 1775,
CANRA did not actually mandate that psychotherapists report patients who viewed or
possessed child pornography. In support of this argument, plaintiffs point out that, in
defining the term “sexual exploitétion,” section 11165.1, subdivision (c)}(1) and (2) cites
the specific criminalized conduct of “preparing, selling, or distributing obscene matter”
(under § 311.2) and “employment of [a] minor to perform obscene acts” (under § 311.4).
Plaintiffs also assert that section 311.11, which prohibits possession of child pornography
“and, by implication, viewing of such illegal images,” was not added to the list of
reportable crimes when AB 1775 was enacted.

Plaintiffs reason that under well established principles of statutory construction,
the Legislature’s omission of section 311.11 in AB 1775’s list of reportable conduct
evidences an intent to not punish therapists for not reporting patients who view Internet
child pornography. AB 1775 significantly and unintentionally “expanded the scope of
CANRA reportable conduct to include persons who electronically view or possess child
pornography without ary role in its production or distribution.”

Plaintiffs are correct that certain assumptions must be made about the
Legislature’s awareness of existing laws when it enacts and émends statutes. (4pple Inc.
v. Superior Court (2013) 56 Cal.4th 128, 146.) However, we disagree with plaintiffs’

assertions that the existence of section 311.11 means that the Legislature was required to
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speciﬁbally cite it in enacting AB 1775. As plaintiffs concede, CANRA’s definition of
“sexual exploitation” in former section 11165.1, subdivision (c)(3) was consistent with
former section 311.3, which criminalized the acts of duplicating, printing, or exchanging
any film, photograph, videotape, video recording, negative or slide containing child
pornography. Both statutes were expanded to encompass computerized images of child
pornography.

We assume that the Legislature was aware of the Luera case, upholding the
conviction of a defendant charged under section 311.11 with possession of images of
child pornography downloaded on a computer from the Internet. (Luera, supra, 86
Cal.App.4th at pp. 518, 521-522.) We are not persuaded that AB 1775 is invalid because
the Legislature did not expressly cite section 311.11. We assume that the Legislature was
aware of section 311.3’s definition of sexual exploitation and section 311.11 (as well as
aware of Luera) criminalizing the possession and viewing of child pornography.
However, we do not make the extrapolations suggested by plaintiffs concerning the
absence of a specific reference to section 311.11. In enacting AB 1775, the Legislature
clearly intended to make possession and viewing of child pornography reportable.

Since 1988, when former section 11165.1, subdivision (c)(3) became effective
(Stats. 1987, ch. 1459, § 5, p. 5518), psychotherapists have had a duty to report that their
patients engaged in the conduct of developing, duplicating, printing or exchanging child
pornographic materials such as films, photographs, video tapes, negatives or slides.
Notably, plaintiffs do not challenge the constitutionality of the former statute, which did
not address the Internet. Rather, the complaint alleges that the form of child pornography
prohibited under former section 11165.1, subdivision (c)(3) has essentially been replaced
by the proliferation of child pornography on the Internet. Plaintiffs’ implicit argument is
that Internet child pornography is entitled to more protection than pornography that was
regulated prior the enactment of AB 1775. We discern no legal basis to distinguish
between obscene images of children in prints or on the Internet, both of which involve

“sexual exploitation” of the most vulnerable members of society. Therefore, since 1988,
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the psychotherapist-patient privilege has not afforded the sexual exploitation of children
status as a legally protected privacy interest.

2. The privilege does not apply.

The informational privacy interest at stake in this case is subject to numerous
exceptions. Our Supreme Court has held that the psychotherapist-patient privilege is
subject to statutory exceptions that do not “impermissibly invade the patient’s right to
privacy” if narrowly construed. (Stritzinger, supra, 34 Cal.3d at p. 511, citing Lifschutz,
supra, 2 Cal.3d at p. 432 [the patient-litigation exception to the psychotherapist-patient
privilege in Evid. Code, § 1016 if narrowly drawn did not violate right to privacy] and
Jones v. Superior Court, supra, 119 Cal.App.3d at p. 550 [state’s interest in ascertaining
truth in legal proceedings was substantial enough to compel disclosure of confidential
information such as psychotherapy-patient communications].) |

Stritzinger specifically considers the statutory exception to the psychotherapist-
patient privilege in regard to mandatory reporting obligations under CANRA, which
states: “Neither the physician-patient privilege nor the psychotherapist-privilege applies
to information reported pursuant to this article in any court proceeding or administrative
hearing.” (§ 11171.2, subd. (b).) The Supreme Court explained: “Lest there be any
doubt that the Legislature intended the child abuse reporting obligation to take
precedence over the physician-patient or psychotherapist-patient privilege,

[section 11171.2, subdivision (b)] explicitly provides an exception to these very
privileges: ... The Legislature obviously intended to provide specific exception to the
general privileges set out in the Evidence Code (Evid. Code, §§ 994, 1014) so that
incidents of child abuse might be promptly investigated and prosecuted.” (Stritzinger,
supra, 34 Cal.3d at p. 512.)

Thus, “CANRA expressly excepts information regarding suspected child abuse or
neglect from the psychotherapist-patient privilege.” (Elijah W. v. Superior Court (2013)
216 Cal.App.4th 140, 154.) As a result, there is no legally protected activity at issue in
this case, as the privilege does not apply to information disclosed to a psychotherapist,

under CANRA. The trial court correctly concluded that no privacy interest is at stake.
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According to plaintiffs, the conclusion is contrary to public policy and will, among
other things, discourage patients from seeking needed mental health counseling. The
patients will be in fear of criminal prosecution and the stigma attached to their abhorrent
behavior. In Tarasoff, supra, 17 Cal.3d 425, our Supreme Court found “that such
predictions are entirely speculative.” (Id. at p. 440, fn. 12.) In any event, “the public
policy favoring protection of the confidential character of patient psychotherapist
communications must yield to the extent to which disclosure is essential to avert danger
to others. The protective privilege ends where the public peril begins.” (/d. at p. 442.)

3. Younghanz applies to the case.

Plaintiffs assert, incorrectly, that AB 1775 interferes with patients’ right to seek
treatment for sexual disorders involving the viewing of Internet child pornography. In
Younghanz, supra, 156 Cal.App.3d 811, 815-816, the court rejected a contention that the
mandatory disclosure requirement in child abuse reporting statutes violated a
“fundamental right to seek a cure for [ ] illness” guaranteed by the federal and state
Constitutions. Youhghanz challenged his conviction for sexual acts with his daughter,
claiming that the psychotherapist’s mandatory reporting requirements violated his
“fundamental” right to obtain treatment for his mental illness. (/d. at pp. 815-818.) The
court wrote, “The right to seek a pafticular form of medical treatment as a cure for one’s
illness . . . has not been recognized as a fundamental right in California.” (/d. at p. 816.)
It explained that the “‘“important decisions™” recognized by the high court “‘as falling
within the right of privacy’” include “‘“matters relating to marriage, procreation,
contraception, family relationships, and child rearing and education” [citations omitted],
but do not include medical treatment.”” (Ibid., quoting People v. Privitera (1979) 23
Cal.3d 697, 702.)7 No fundamental privacy interest guarantees treatment for a sexual

disorder that causes a patient to indulge in the criminal conduct of viewing Internet child

pornography.

7 Younghanz’s conclusion that the realm of fundamental rights to privacy does not
include medical treatment in a particular form is persuasive authority on the issue of
whether a protected privacy interest exists in the circumstances of this case.
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In sum, plaintiffs have failed to establish the first element of Hill. There is no
constitutionally protected right at issue in the complaint. When patients seek medical
treatment for their sexual disorders, they have no legally protected privacy interest in
communicating that they have downloaded, streamed or accessed child pornography from
the Internet. The disclosures of patients within the psychotherapy relationship that they
have viewed illegal child pornography on the Internet are neither protected by the privacy
provisions of our Constitution nor privileged under Evidence Code section 1014.

For similar reasons, plaintiffs’ allegations about “sexting” minors is without merit
because the minors do not have a fundamental right to produce or possess child
pornography, including viewing sexually explicit images of other minors.

B. There is no reasonable expectation of privacy.

Plaintiffs cannot establish a reasonable expectation of privacy, the second element
of their state constitutional claim. “‘The extent of [a privacy] interest is not independent
of the circumstances.” [Citation.] Even when a legally cognizable privacy interest is
present, other factors may affect a person’s reasonable expectation of privacy. ... []] In
addition, customs, practices, and physical settings surrounding particular activities may
create or inhibit reasonable expectations of privacy. [Citations.]” (Hill, supra, 7 Cal.4th
atp. 36.) Generally, whether a plaintiff has a reasonable expectation of privacy in the
circumstances presents a mixed question of law and fact; however, we may resolve the
issue as a matter of law on undisputed facts. (/d. at p. 40.)

CANRA was enacted to protect children who are abused and “sexually exploited”
by the act of downloading, streaming or accessing child pornography. Plaintiffs assert
that their patients have a reasonable expectation of privacy in communications about
viewing Internet child pornography.

As a matter of law, “customs, practices, and physical settings surrounding
particular activities” have inhibited any “reasonable expectations of privacy” (Hill, supra,
7 Cal.4th at p. 36) in disclosures by plaintiffs’ patients that they engaged in the illegal
activity of downloading or viewing Internet child pornography. As stated above, the

conduct, which is criminal under state and federal law, is not entitled to constitutional
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protection. Not only is it illegal, the conduct is reprehensible, shameful and abhorred by
any decent and normal standards of society. Plaintiffs concede as much in their
complaint and on appeal. Yet plaintiffs urge this court to find that their patients have a
reasonable expectation of privacy in communicating their conduct to psychotherapists.
We decline to do so because the Legislature long ago determined that child abuse,
including the sexual exploitation of children, should be reported to appropriate law
enforcement and child welfare agencies. Psyéhotherapists are among the mandated
reporters. Therefore, there is no egregious breach of social norms in requiring reports of
such criminal activity. Under the circumstances of this case, there is no reasonable
expectation of privacy.

Plaintiffs are incorrect that Gonzales, supra, 56 Cal.4th 353, and Story, supra, 109
Cal.App.4th 1007, support their claim that patients have a reasonable expectation of
privacy in reporting past crimes to their psychotherapists. Gonzales involved a
proceeding to have the defendant committed as a sexually violent predator. (Gonzales, at
p. 356.) Gonzales, who was convicted of sex offenses, underwent psychological
treatment as a condition of parole. (Id. at p. 359.) The prosecution sought Gonzales’s
psychological records, arguing that they were discoverable under Evidence Code
section 1024, the dangerous patient exception to the psychotherapist-patient privilege.
(Gonzales, at p. 361.) Gonzales asserted that the disclosure would violate the
psychotherapist-patient privilege. (Ibid.) The trial court ordered the disclosure under the
dangerous patient exception. (/d. at pp. 361-362.)

Gonzales determined that the prosecutor presented no evidence that Gonzales had
said anything in the therapy sessions that would lead the psychotherapist to believe she
was required to reveal confidential communications to prevent danger to defendant or to
others. (56 Cal.4th at pp. 381-382.) The Supreme Court concluded the trial court erred
in ordering the disclosure of Gonzales’s confidential records and communications during
therapy sessions under the circumstances of that case. (/d. at pp. 381-383.) Gonzales
concluded, however, that the trial court’s erroneous ruling under state law did not amount

to a federal constitutional violation given the limited intrusion and the substantial state

24



interest supporting disclosure and use of evidence in the proceeding to determine
Gonzales’s mental state. (Id. at pp. 384-388.) Contrary to plaintiffs’ implicit contentions
Gonzales did not hold that the psychotherapist privilege applies as a matter of law when a
patient admits a past crime.

Similarly, Story, supra, 109 Cal.App.4th 1007, does not support plaintiffs’
arguments concerning the past crimes of patients. Story considered whether the records
of psychotherapy ordered as a condition of probation (for an assault with a deadly
weapon in which Story beat and disrobed the victim) were protected from disclosure in a
subsequent criminal action (for murder and rape). (Zd. at p. 1010.) Story rejected the
prosecution’s contention that the records were not privileged because Story only sought
counseling in order to avoid incarceration. (/d. at pp. 1012, 1016-1017.) Story concluded
that the probation condition did not entitle the prosecution to all of Story’s records. (Id.
at pp. 1012, 1019.) Story does not support the contention that a past crime disclosure
during therapy is privileged as a matter of law and, therefore, not sub)j ecf to disclosure
under ahy circumstances.

C. We do not address the seriousness of any privacy invasion..

The DA asserts that the third threshold element of a “serious invasion of a privacy
interest” is not satisfied because the intrusion involves a nonpublic disclosure from a
psychotherapist to authorities. (§ 11165.) Reports under this section have extensive
privacy protections. (§ 11167.5) The limited disclosure on a confidential basis within
the intent of CANRA is not an actionable invasion of privacy. Because we have held that
patients have no legally protected privacy interest, we need not examine the seriousness
of CANRA’s intrusion into that nonexistent interest.

D. The state’s countervailing interests justifies any invasion of privacy.

Defendants assert that the state’s countervailing interest in discovering and
protecting sexually exploited children justifies the intrusion into the privacy interests of
plaintiffs’ patients. “The diverse and somewhat amorphous character of the privacy right
necessarily requires that privacy interests be specifically identified and carefully

compared with competing or countervailing privacy and nonprivacy interests ina
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‘balancing test.” The comparison and balancing of diverse interests is central to the
privacy jurisprudence of both common and constitutional law. [{] Invasion of a privacy
interest is not a violation of the state constitutional right to privacy if the invasion is
justified by a competing interest. Legitimate interests derive from the legally authorized
and socially beneficial activities of government and private entities. Their relative
importance is determined by their proximity to the central functions of a particular public
or private enterprise. Conduct alleged to be an invasion of privacy is to be evaluated
based on the extent to which it furthers legitimate and important competing interests.”
(Hill, supra, 7 Cal.4th at pp. 37-38.)

The Legislative decision to enact CANRA—then amend it by enacting AB 1775 to
expand “sexual exploitation” to include Internet child pornography—is reasonably
calculated to further the purpose of protecting abused and sexually exploited children.
“‘Child pornography harms and debases the most defenseless of our citizens.” (United
States v. Williams (2008) 553 U.S. 285, 307.) Its production, sale, and distribution are
“‘intrinsically related” to the sexual abuse of children in two ways. [Citation.] First, as a
permanent record of a child’s abuse, the continued circulation itself . . . harm[s] the child
who had participated. Like a defamatory statement, each new publication of the speech
... cause[s] new injury to the child’s reputation and emotional well-being. [Citation.
Second, . . . the traffic in child pornography [provides] an economic motive for its
production . . .." (dshcroft v. Free Speech Coalition (2002) 535 U.S. 234,249 . . .,
citing New York v. Ferber (1982) 458 U.S. 747, 759-760; see [Osborne, supra,] 495 U.S.
103, 109-110 . . ..) Under either rationale, child pornography is proximately linked to
the sexual abuse of children (dshcroft, at p. 250), ‘a most serious crime and an act
repugnant to the moral instincts of a decent people’ (id. at p. 244, italics added).”
(Grant, supra, 58 Cal.4th at p. 477.) Thus, California’s “legitimate public interest in
exposing and prosecuting serious crime” is a countervailing interest that justifies
“publication of otherwise private information or behavior.” (Hill, supra, 7 Cal.4th at

pp. 25-26 [discussing the common law tort of invasion of privacy].)
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1. Plaintiffs’ interests do not outweigh the state’s interests.

Plaintiffs argue that the strength of the state’s interest is diminished by a number
of factual and public policy considerations. Plaintiffs contend that the privacy rights of
patients who report viewing child pornography from the Internet should prevail in a
balancing of interests. The contention lacks merit for several reasons.

To begin with, most, if not all, of plaintiff’s arguments are based on immaterial
matters given our conclusion that the threshold elements of a state constitutional claim do
. not exist. Plaintiffs concede that California has a “compelling interest in identifying and
protecting children” from “known or suspected ‘hands-on’ sexual abuse or exploitation of
children in real life.” Defendants are correct that the state may show, but is not required
to show, a compelling interest in the circumstances of this case. We address plaintiffs’
other contentions below as to whether state interests justify intrusion into the
psychotherapist-patient relationship.

~ a. The Scull decision

Relying primarily on Scull, supra, 206 Cal.App.3d at pages 790-794; plaintiffs
contend that California’s interest in identifying Internet child pornography victims does
not justify the violation of the psychotherapist-patient privilege. In Scull, a psychiatrist
accused of sexually molesting teenaged patients, sought to set aside a trial court order
granting a prosecutor’s motion for disclosure of information about the defendant’s former
patients. (Scull, at pp. 786-788.) Scull concluded the forced disclosure of patients who
might be victims of a psychiatrist/pedophile violated the psychotherapist-patient privilege
of the former patients. (Id. at pp. 786-787, 792.)

The Scull court rejected the idea that the teenaged patients’ right to confidentiality
was overcome by evidence that pedophiles tend to be repeat offenders and that disclosure
of the names was necessary to avoid harm to other young victims. (206 Cal.App.3d at
pp. 792-793.) Instead, the .appellate court concluded that the information was not crucial
to the prosecution’s case and discovery of the information was not necessary to protect
the public from harm. (Ibid.) “The policy which requires that a doctor warn of the

proclivities of dangerous patients in order to prevent harm to others is not implicated
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where the persons who are sought to be identified are not sources of danger to the
public.” (Id. at p. 793.) '

The Scull court observed that the injuries complained of had already taken place
and there was no evidence that injury was likely to occur in the future. (206 Cal.App.3d
atp. 793.) In such circumstances, the state’s interest was less “because there was nothing
that it could do to prevent the commission of a crime.” (Ibid.) The court acknowledged
that the power to search for additional victims and evidence of other crimes, if properly
used, might be “beneficial.” (Ibid.) But, in Scull, the “remote benefits” of contacting
former patients did not outweigh “the significant intrusion” into the patients’ rights. (/d.
atp. 794.)

Other than the fact that Scull involved a psychiatrist and patients, Scull bears no
resemblance to this case. Clearly, Scull involved the protection of privacy rights of
patients who were not involved in any type of criminal conduct and who were not
themselves considered to be at risk of causing harm to the public. The issue under
consideration was whether they had been the victims of a pedophile. By contrast, the
issue in this case is whether the trial court erred in dismissing a cause of action wherein
the psychotherapists claim that they are not required to disclose information about their
patients who admit to engaging in the sexual exploitation of children by downloading,
streaming or accessing Internet child pornography.

b. Empirical evidence and psychotherapists’ opinions

Many of plaintiffs’ arguments are premised on the psychotherapists’ opinion that
they do not believe that their patients have abused or sexually exploited a child in real life
or present an imminent danger of doing so. Once again, the patients’ conduct of viewing
and possessing child pornography is criminal. (§§ 311.3, subd. (a), 311.11, subd. (a);
Luera, supra, 86 Cal.App.4th at pp. 518-522.)

Even if allegations about clinical correlations and the psychotherapists’ opinions
about imminent danger of physical abuse by the patients who view child pornography are
accepted as true, it does not guarantee that none of the patients will ever physically abuse

achild. A report to authorities may disrupt the proliferation of child pornography and
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deter the underlying conduct of viewing children who have already been sexually
exploited. Both of these objectives protect children and justify AB 1775.
c. The theory of “hands-on” contact

We disagree with plaintiffs’ assertion that AB 1775 cannot be justified because
“CANRA only mandates reporting of ‘hands on’ sexual abuse exploitation of identifiable
children in the real world, not indirect emotional harm to children in a virtual world
involving viewers’ fantasies and sexual interests, however disgusting or aberrant.” The
argument ignores the purpose of AB 1775, which is that whether or not patients produce
or distribute the images, an investigation could lead to the discovery and protection of
sexually exploited children.

The claim that CANRA cannot be expanded to include Internet child pornography
victims because they are “virtual” and therefore are not harmed is patently absurd.
(People v. Morris (1988) 46 Cal.3d 1, 15 [“a statute should not be interpreted in a manner
that would lead to absurd results”].) We decline to interpret CANRA in the narrow way
suggested by plaintiffs that it only means to protect “hands-on” sexual exploitation of
children and not children depicted in “virtual” images on the Internet who are depicted in
obscene sexual acts. As‘we have previously noted, we have an “obligation to construe
narrowly any exception to the psychotherapist-patient privilege.” (Stritzinger, supra, 34
Cal.3d at p. 513.) However, our obligation does not extend to the narrow interpretation
suggested by plaintiffs regarding AB 1775. |

Even before AB 1775 was enacted, former section 11165.1, subdivision (¢)(3)
defined “sexual exploitation” as “[a]ny person who depicts a child in, or who knowingly
develops, duplicates, prints, or exchanges, any film, photograph, video tape, negative, or
slide in which a child is engaged in an act of obscene sexual conduct, except for those
activities by law enforcement and prosecution agencies and other persons described in
subdivisions (c) and (e) of Section 311.3.” (Stats. 2000, ch. 287, § 21, p. 2533.) Thus,
the Legislature had previously defined “sexual exploitation” to include images of
children engaged in acts of obscene sexual conduct. The former statute did not contain a

“hands-on” element nor did it require that “the harm” be continuing. A person in
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possession of hard copies or photographs depicting obscene images would be in the same
position as a person with downloaded pictures of children. They may or may not have
access to the children. In addition, it can be assumed that with photographs, just as with
images on the Internet, some of the harm (the sexual exploitation) would in some
instances have already occurred. Therefore, there is no distinction between photographs
and virtual images of child pornography victims. By amending the definition of sexual
exploitation to include downloading, streaming or accessing Internet child pornography,
the Legislature has acknowledged that children in Internet images are just as much
victims as children in photographs.

Even if children depicted in Internet images are not participating in live
broadcasts, we are not persuaded by plaintiffs’ argument that AB 1775 is invalid because
the harm has already occurred and a patient’s mere viewing of the children depicted in
the images does not harm the children. In this respect, plaintiffs purport to be “sensitive”
to the argument that “every viewing of a child pomogréphy image further debases and
harms the reputation and emotional well-being of the depicted child,” yet they claim “this
type of indirect emotional harm to a child (and perhaps now an adult) unknown to the
viewer does not fall within CANRAs definition of child abuse.” According to plaintiffs,
the children are not “real victims” because the Internet is “virtual.”

«“¢[T]he “victimization” of the children . . . does not end when the pornographer’s
camera is put away. The consumer, or end recipient, of pornographic materials may be
considered to be causing the children depicted in those materials to suffer as a result of
his actions in at least three ways. []] First, the simple fact that the images have been
disseminated perpetuates the abuse initiated by the producer of the materials. . .. The
consumer who “merely” or “passively” receives or possesses child pornography directly
contributes to this continuing victimization. [q] Second, . . . [t]he recipient of child
pornography obviously perpetuates the existence of the images received, and therefore
the recipient may be considered to be invading the privacy of the children depicted,
directly victimizing these children. [] Third, the consumer of child pornography

instigates the original production of child pornography by providing an economic motive
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for creating and distributing the materials. . . . The underlying point . . . is that there is no
seﬁse in distinguishing . . . between the producers and the consumers of child
pornography. Neither could exist without the other.” (U.S. v. Norris (5th Cir. 1998) 159
F.3d 926, 929-930, citations omitted; see Osborne, supra, 495 U.S. at pp. 109-111; see
also People v. Cantrell (1992) 7 Cal. App.4th 523, 540 [§ 311.11 ‘aimed at extinguishing
the market for sexually explicit materials featuring children’].)” (Grant, supra, 58
Cal.4th at pp. 477-478.)

As Grant clearly establishes, plaintiffs’ claims that their patients’ conduct in being
merely consumers of child pornography does not “harm” real world children completely
lacks merit. The consumption of child pornography is not distinguishable from
production and distribution in terms of harm to the victims of child pornography. (58
Cal.4th at pp. 477-478.) Accordingly, we disagree with plaintiffs that once the images
are on the Internet and are therefore “virtual,” the purposes of CANRA are irrelevant.

d. The possibility of criminal prosecution ’

We are not persuaded by plaintiffs’ contention that the Legislature has
unconstitutionally utilized AB 1775 as a vehicle to criminally prosecute child
pornography viewers. Since 1965, the Legislature has placed child abuse reporting
statutes in the Penal Code as a means of protecting childreh from abuse. The 2014
amendment of CANRA by enactment of AB 1775 merely expanded the definition of
sexual exploitation to further that purpose by addressing the issue of child Internet -
pornography. The fact that the patients could be criminally prosecuted does not outweigh
California’s legitimate purpose. Instead, the scales must be tipped in favor of sexually
exploited children who cannot protect themselves.

e. The breadth of AB 1775

Plaintiffs contend AB 1775 is an overbroad invasion of their patients’ privacy
rights because the state’s interest under CANRA in protecting children is not
substantially furthered given the international nature of Internet child pornography.
Plaintiffs argue CANRA’s purposes are irrelevant when dealing with Internet child

pornography because the Act generally limits mandated reporting to “hands-on” or
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“contact” sexual abuse and sexual exploitation. According to plaintiffs, there is no
reasonable likelihood that the child victims are in California or caﬁ be identified and
protected by the state.

There is simply no merit to the contention that CANRA and its purposes,
including AB 1775’s expansion of the definition of sexual exploitation to encompass
modern technology via the Internet, have become irrelevant due to any of the
considerations raiéed by plaintiffs. As previously noted, CANRA’s definition of sexual
exploitation does not include a “hands-on” element or contact by the possessor or viewer
of images depicting child pornography. Nothing in plaintiffs’ claims (including the
proliferation of child pornography or its international boundaries) negates the purposes of
CANRA generally or AB 1775 specifically. Indeed, an argument can be made that the
proliferation of child pornography over international boundaries through the Internet
makes the issue even more pertinent. (See Paroline v. United States (2014) ___ U.S.
. [134S.Ct. 1710, 1717] [“Because child pornography is now traded with ease on
the Internet, ‘the number of still images and videos memorializing the sexual assault and
other sexual exploitation of children, many very young in age, has grown
exponentially.’”].)

We are not persuaded that the difficult task of identifying sexually exploited
children as California minors renders AB 1775 invalid. Plaintiffs cannot prevail in the
constitutional challenge by suggesting that “in some future hypothetical situation
constitutional problems may possibly arise as to the particular application of the statute
....” (Pacific Legal Foundation v. Brown, supra, 29 Cal.3d at pp. 180.) Therefore, the
fact that plaintiffs’ patients may be viewing children located in other states or countries
does not render the AB 1775 invalid under this standard.

The Legislature has determined that the state has an interest in requiring reports
fhat patients have viewed or accessed Internet child pornography in order to protect
children from abuse and sexual exploitation. (§§ 11164, 11165.1, subd. (c)(3), 11166,
subd. (a).) Public policy considerations favoring confidentiality in psychotherapist-

patient relationships do not overcome the strong public policies favoring disclosure of
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parties engaging in the illegal conduct of viewing Internet child pornography. The
Legislature has already determined that the paramount interest in such a situation is the
protection of children from sexual exploitation on the Internet. In short, when balanced
against an admission during psychotherapy, the Legislature has found the protection of
children is the predominant interest to be protected. Plaintiffs’ state privacy claims fail
under California as a matter of law because any invasion of privacy is ju'stiﬁedvby

AB 1775, which “substantially furthers” one or more “legitimate and important
.competing interests.” (Hill, supra, 7 Cal.4th at pp. 38, 40.)

V. Plaintiffs’ Claim of a Federal Constitutional Violation

Plaintiffs assert that AB 1775 violates their “fundamental privacy right to
nondisclosure of personal medical information” under the Fourteenth Amendment of the
United States Constitution. Their claim is based on Ninth Circuit authorities, Caesar v.
Mountanos (9th Cir. 1976) 542 F.2d 1064, 1067, cert. den. (1977) 430 U.S. 954, and
Hawaii Psychiatric Soc., Dist. Branch v. Ariyoshi (D. Hawaii (1979) 481 F.Supp. 1028,
1039. Contrary to plaintiffs’ claims, we are not bound to conclude that there is a
fundamental privacy interest at stake requiring a compelling interest analysis. ““[W]e are
not bound by a federal circuit court opinion. [Citation.] In the absence of a controlling
United States Supreme Court decision on a federal question, we are free to make an
independent determination of law.” [Citations.] *““Where the federal circuits are in
conflict, the decisions of the Ninth Circuit are entitled to no greater weight than those of
other circuits.” [Citation.]’ [Citation.] We are, however, bound to accept the decisions
of the United States Supreme Court. [Citation.]” (Governor Gray Davis Com. v.
American Taxpayers Alliance (2002) 102 Cal.App.4th 449, 468.)

Recently, in Gonzales, supra, 56 Cal.4th at page 384, the California Supreme
Court noted the United States Supreme Court had “not yet definitively determined
whether the federal Constitution embodies even a general right of informational privacy.”
(56 Cal.4th at p. 384 [noting that Whalen, supra, 429 U.S. p. 605, had assumed, but did
not decide that there was a general right of informational privacy].) As we previously

noted, in Whalen, supra, 429 U.S. 589, 599-900, the United States Supreme Court
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assumed there was a right to informational privacy in prescription records of controlled
substances. (Gonzales, at p. 384.) However, “in many contexts, the scope and
application of the state constitutional right of privacy is broader and more protective of
privacy than the federal constitutional right of privacy as interpreted by federal courts.
[Citations.)” (dmerican Academy of Pediatrics v. Lungren, supra, 16 Cal.4th at pp. 326-
327.)

Gonzales further explained: “InJaffee v. Redmond (1996) 518 U.S. 1, the United
States Supreme Court adopted a psychotherapist-patient privilege applicable in federal
proceedings, but the Jaffee decision was grounded in the Federal Rules of Evidence, not
the federal Constitution, and subsequent lower court decisions cdnﬁrm that the federal
psychotherapist-patient privilege recognized in Jaffee ‘is not rooted in any constitutional
right of privacy.” (U.S. v. Glass (10th Cir. 1998) 133 F.3d 1356, 1358; see U.S. v. Chase
(9th Cir. 2003) 340 F.3d 978, 993 [‘a violation of the psychotherapist-patient privilege is
not a constitutional error . . .’]; U.S. v. Squillacote (4th Cir. 2000) 221 F.3d 542, 560 [the
psychotherapist-patient privilege recognized in Jaffee ‘is a testimonial or evidentiary one,
and not constitutionally based’].)” (Gonzales, supra, 56 Cal.4th at p. 384, fn. omitted.)
Thus, the psychotherapist-patient privilege is not rooted in the federal Constitution.

Even if we assume the existence of a federal privacy right in the psychotherapy
privilege, AB 1775 must be “accorded a strong presumption of validity” and will be
upheld “‘if there is any reésonably conceivable state of facts that could provide a rational
basis for the classification.’” (Heller v. Doe (1993) 509 U.S. 312, 319-320.) The privacy
claim fails if there is a reasonable exercise of California’s broad police powers enacted to
address “problems of vital local concern.” (Whalen, supra, 429 U.S. at pp. 597.)

California has a legitimate interest in the identification and protection of sexually
exploited children, which is a reasonable exercise of its police power to address the
problem of sexually exploited children on the Internet. There is no constitutional
deprivation in this case because the federal Constitution does not forbid laws
criminalizing the mere possession of child pornography. (See Osborne, supra, 495 U.S.

at p. 111 [“Given the gravity of the State’s interest in this context, we find that Ohio may
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constitutionally proscribe the possession and viewing of child pornography.”].) “[A]
State’s interest ‘in safeguarding the physical and psychological well-being of a minor” is
‘compelling.’ [Citation.]” (New York v. Ferber, supra, 458 U.S. at pp. 756-757.)
Furthermore, “[t]he prevention of sexual exploitation and abuse of children constitutes a
government objective of surpassing importance.” (/d. at p. 757.)

CANRA’s purpose in protecting children is furthered by identifying persons who
view child pornographic images because each separate viewing of such an image
constitutes actual and separate instances of sexual exploitation. California’s enforcement
of laws criminalizing the production and possession of child pornography is rationally
related to the state’s goal in protecting children under federal standards articulated in
Osborne, supra, 495 U.S. 103, New Yorkv. Ferber, supra, 458 U.S. 747, and Whalen,
supra, 429 U.S. 589.

V1. Sexting Minors

Plaintiffs cannot prevail on the claim that, as applied, CANRA is unconstitutional
as to “sexting” minors under the vholding of Planned Parenthood, which states that two
minors who were both under the‘ age of 14 and had engaged in sexual activity were not
subject to CANRA. (181 Cal.App.3d at p. 280.) The decision was explicitly limited to
“yoluntary conduct among minors under 14 years of age.” (/d. at p. 276, fn. 14.) It did
not address or purport to apply to every possible circumstance involving minors. |

Plaintiffs have not met their burden of showing that AB 1775 is invalid as to
“sexting” minors. The state has an interest in monitoring situations that may involve
undue influence, coercion, use of force, or exploitation, such as sexual conduct between a
minor under age 14 and an older adolescent. Psychotherapists are not investigators who
can make such determinations. When a report is made, law enforcement agencies have
discretion to investigate, but the fact that minors are involved does not render AB 1775
unconstitutional.

VII. Leave to Amend

The trial court did not give plaintiffs leave to amend, a decision reviewed for an

abuse of discretion. (City of Dinuba v. County of Tulare (2007) 41 Cal.4th 859, 865.)
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While plaintiffs may request an amendment on appeal “the burden of proving a
reasonable possibility that an amendment can cure the defect ‘is squarely on the plaintiff.’
[Citations omitted.] Thus, plaintiffs must identify some legal theory or state of facts they
wish to add by way of amendment that would change the legal effect of their pleading.”
(Hernandez v. City of Pomona (2009) 46 Cal.4th 501, 520, fn. 16; Code Civ. Proc.,

§ 472¢, subd. (a); City of Stockton v. Superior Court (2007) 42 Cal.4th 730, 746.)

In the opening brief, plaintiffs merely asserted that the trial court erred by
dismissing the complaint without leave to amend. Defendants point out that plaintiffs
failed to request leave to amend in the trial court and did not argue a basis for amending
in the opening brief. For the first time in their reply brief, plaintiffs argue and cite
authority that the trial court abused its discretion in dismissing the original complaint
without leave to amend.

“Generally, appellate courts will consider an argument raised for the first time in a
reply brief only if the appellant presents a good reason for failing to present the argument
earlier. [Citation.]” (ddams v. MHC Colony Park. L.P. (2014) 224 Cal.App.4th 601,
615.) Plaintiffs do not explain their failure to analyze their claim that the trial court
should have granted them leave to amend their complaint. Plaintiffs have also failed to
show how the defects in the complaint can be cured by amendment. Accordingly,
plaintiffs have failed to establish the trial court abused its discretion in sustaining the
demurrers without leave to amend. (Hernandez v. City of Pomona, supra, 46 Cal.4th at
p. 520, fn. 16; City of Dinuba v. County of Tulare, supra, 41 Cal.4th at p. 865.)

DISPOSITION
The judgment is affirmed. Defendants are awarded their costs on appeal.

CERTIFIED FOR PUBLICATION.

BOREN, P.J.

We concur:

CHAVEZ, J. HOFFSTADT, I.
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