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Justices of the California Supreme Court:

Pursuant to California Rule of Court 8.548(e)(2) and on behalf of Appellee Indian Harbor
Insurance Company (“Indian Harbor”), we write the Court to reply to the February 1, 2017 letter
submitted on behalf of Appellant Pitzer College (“Pitzer”). Indian Harbor does not disagree that
the California Supreme Court should grant certification, as the comments of the Ninth Circuit’s
Order Certifying Questions suggest that the Ninth Circuit is considering departing from settled
California law. Indian Harbor below replies to several of the points raised in Pitzer’s letter that
mischaracterize California law and applicable precedent from this Court.
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The Choice of Law and Notice Provision!

This Court should accept the first certified question and confirm that this Court meant
what it said in Nedlloyd Lines B.V. v. Superior Court, 3 Cal.4th 459, 466 (1992): only a
“fundamental” (italics in original) California public policy will overcome this state’s “strong”
policy of enforcing the parties’ contractual choice of governing law. There is nothing
“fundamental” about the notice-prejudice rule, which is a common law rule that has been
applied, usually to occurrence-based insurance, to require an insurer asserting the policy defense
of failure to comply with the condition requiring notice to the insurer “as soon as practicable” to

bear the additional burden of proving actual prejudice caused by the late notice.

In its letter, Pitzer contends that no court has drawn a distinction between a
“fundamental” and a “strong” public policy, but that is exactly what this Court did in Nedlloyd,
when it required that a policy be “fundamental” to overcome the “strong” policy of enforcing a
contractual choice of law. In that case, this Court enforced the parties’ choice of Hong Kong law
that allowed a fiduciary to avoid entire causes of action for breach of the covenant of good faith
and fair dealing and breach of fiduciary duty, for the reason that those causes of action were only
common law bases for liability, not established in any California statute or constitutional
provision. In the past, the Ninth Circuit has only relied on Nedlloyd to decline to enforce a
contractual choice of law when the competing policy arose from statutes or the constitution, or
the very limited situations when the contractual provision itself rose to the level of
unconscionability under California law (as described by this Court in Discover Bank v. Superior
Court, 36 Cal.4th 148 (2005)).

California’s notice-prejudice rule is a common law creation that imposes an additional
burden to enforce the usual liability insurance notice condition and thus is not a fundamental
policy of California. It does not declare that a notice condition is unconscionable, and the burden
it adds is no more important than the rights to the very important common law causes of action
that Nedlloyd found could be avoided by the parties’ contractual choice of law. To date, the
courts have rejected attempts to use Nedlloyd to avoid burden-shifting or changes in burdens of
proof for a common law cause of action or defense that result from the parties’ contractual
choice of law. Moreover, the notice-prejudice rule is one that was developed in the context of
occurrence-based third-party liability insurance policies (as opposed to the claims-made-and-
reported policy issued by Indian Harbor) and has rarely, if ever, been applied elsewhere. Indian
Harbor does not dispute that the notice-prejudice rule is a “strong” public policy for the general
notice condition in occurrence-based policies. But, as the Ninth Circuit’s Order notes, there are

! Indian Harbor agrees with Pitzer that the Ninth Circuit’s Order mistakenly refers to the “policy
period” provision in the insuring agreement instead of the general notice condition. It is
undisputed that notice was provided by Pitzer during the policy period, as is required by the
policy, but it also is undisputed that a second and separate requirement — that notice be provided
“as soon as practicable” — was not satisfied by Pitzer.
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many situations where California courts have found the rule does not apply at all, such as to the
insuring agreement of claims-made policies, a notice requirement in an exception to a pollution
exclusion, a first-party policy suit timing requirement, and insurance conditions requiring
consent before costs are incurred.

Because the notice-prejudice rule is not a fundamental California policy, the New York
choice of law clause agreed to by the parties should be applied. Pitzer has conceded that under
the applicable New York law its delay in providing notice until months after it completed its
remediation of soil contamination bars its claim for coverage as a matter of law, as found by the
District Court. The New York common law no-prejudice rule is not considered inequitable by
New York courts, and it is not, as Pitzer suggests, dead. The New York Court of Appeals and
the Second Circuit still enforce the common law no-prejudice rule whenever the 2009 statute
does not apply. See, e.g., Indian Harbor Ins. Co. v. City of San Diego, 586 Fed.Appx. 726, 729
fn.3 (2d Cir. 2014); Briggs Ave LLC v. Ins. Co. of Hannover, 11 N.Y.3d 377, 381-82 (2008).
There is nothing “perverse” about applying a statute according to its plain terms and-as dictated
by the decisions of New York’s highest state and federal courts. Here, two sophisticated parties
mutually agreed that New York law would govern their contract, and there is no fundamental
policy barring enforcement of that agreement.

The Ninth Circuit’s first certified question asking whether common law public policies
beyond unconscionability can overcome the choice of law in an arms-length business transaction
threatens to upset established California law enforcing choice of law clauses. Every common
law rule can be characterized by the side that now wants to avoid the contractual choice of law as
reflecting some public policy. This Court should accept review of the Ninth Circuit’s first
certified question, answer the question in the negative, and confirm the narrow scope of what
constitutes a fundamental policy under Nedlloyd that can overcome a tontractual choice of law.

Consent Provision

There is absolutely no support in California precedent for Pitzer’s novel argument that a
consent provision should be treated like a notice provision, requiring prejudice to enforce,
whether in the first-party context or third-party context. For more than 45 years, California has
consistently followed the rule this Court established in Gribaldo, Jacobs, Jones & Assocs. v.
Agrippina Versicherunges A. G., 3 Cal.3d 434, 449 (1970), that a first-party claim for
reimbursement of payments (for defense counsel) is not covered under a third-party liability
policy if the payments were made in violation of a policy condition requiring prior consent,
without any showing of prejudice.2 In fact, in Faust v. The Travelers, 55 F.3d 471, 472-73 (9th

? Indian Harbor disputes the contention by Pitzer and apparent conclusion by the Ninth Circuit
that the subject policy is a first-party policy; among other things, it is titled as a “Legal Liability”
policy and the relevant coverage is only for remediation the insured is “required” to perform.
(See Section V.C.3.a. of Indian Harbor’s Answering Brief in the Ninth Circuit). As in Gribaldo,
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Cir. 1995), which also involved a first-party claim for reimbursement of payments, the Ninth
Circuit itself recognized that the notice-prejudice rule does not apply to consent provisions.

The Ninth Circuit’s second certified question asking whether the notice-prejudice rule
can be applied to a consent provision with respect to a first-party claim suggests it is considering
departing from decades of established California law since Gribaldo, including its own decision
in Faust. This Court should accept review of the second certified question, answer the question
in the negative, and confirm that this unbroken line of cases — enforcing the consent provision
without requiring additional proof of prejudice — should not be disturbed.

Very truly yours,
/ Max H. Stern
MHS:js
cc: Michael J. Murtaugh, Esq. (via FedEx Overnight)
Lawrence J. DiPinto, Esq. (via FedEx Overnight)

Thomas N. Fay, Esq. (via FedEx Overnight)
Ninth Circuit Court of Appeals (via CM/ECF)

Pitzer is making a first-party claim (for reimbursement of amounts it paid) under a third-party
liability policy.
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