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IN THE
SUPREME COURT OF CALIFORNIA

JATINDER DHILLON,
Plaintiff and Respondent,

v.

JOHN MUIR HEALTH et al.,
Defendants and Appellants.

REPLY TO ANSWER TO PETITION
FOR REVIEW

Dr. Jatinder Dhillon’s answer to the petition for review is
shameless.

Because case law is unsettled whether the superior court’s
order and judgment partially granting and otherwise denying
Dr. Dhillon’s administrative mandamus petition are appealable,
John Muir Health filed both a notice of appeal and a writ petition.

In the writ proceeding, Dr. Dhillon told the Court of Appeal to
deny John Muir’s petition because the superior court’s order and
judgment are appealable and John Muir thus had an adequate
remedy at law. (Return to Petition for Peremptory Writ of Mandate
26-27, 43-44 (Return) [John Muir Health v. Superior Court, Court of
Appeal case number A143256].) Among other things, he specifically
said that, instead of the Court of Appeal undertaking writ review,

“[t]he issues presented in [the] writ proceeding ... should be
1



addressed on appeal, after full briefing and oral argument.”
(Return 26-27.) The Court of Appeal summarily denied the writ
petition.

When John Muir petitioned for review of the summary denial,
Dr. Dhillon continued to assert that appeal, not a writ petition, was
the appropriate remedy, and he scoffed at John Muir’s concern that
it might never receive appellate review of the superior court’s order
and judgment. He assured this court that “whether appellate review
is available is still pending with respect to the notice of appeal that
[John Muir] also filed from the very same order/judgment from
which its petition for mandate arose.” (APFR 1 [John Muir Health
v. Superior Court, Supreme Court case number S223382].) Review
was denied.

Having successfully urged summary denial of John Muir’s
writ petition because John Muir should wait for its appeal,
Dr. Dhillon now says that John Muir has no right to appeal.

Dr. Dhillon defends the Court of Appeal’s dismissal of
John Muir’s appeal by telling this court that the superior court’s
order and judgment are not appealable. And, most remarkably,
after having said that the issues raised in John Muir’s writ petition
“should be addressed on appeal, after full briefing and oral
argument” (Return 27), he has the temerity to assert that, in the
summary dental of John Muir’s writ petition, John Muir “has been
afforded appellate review” of the superior court’s order and
judgment (APFR 5; see also APFR 23). He also suggests that if
John Muir wants more meaningful appellate review, it should
disobey the superior court’s order, be held in contempt, and seek

review of the contempt order. (APFR 21.)



At times, “perhaps, . .. the life of the law is not logic, but
expedience.” (Kisbey v. State of California (1984) 36 Cal.3d 415,
418.) Dr. Dhillon’s answer here, however, takes expediency to
unacceptable heights.

The indisputable fact is that if John Muir’s appeal is not
reinstated, there will never be appellate review of the superior
court’s decision requiring John Muir to initiate a Judicial Review
Committee (JRC) proceeding, a highly time-consuming and
expensive process that is inappropriate — and that is required by
neither statute nor hospital bylaws — to review the minor
corrective action taken against Dr. Dhillon by the John Muir
medical staffs.! If the dispute about the minor corrective action
ever returns to the superior court, by way of an entirely new
administrative mandamus petition, it will be after the JRC
proceeding has already been conducted and it will be pointless to

then adjudicate whether the JRC proceeding should have occurred.

1 Jfallowed to brief the merits, John Muir would establish that, as
relevant here, John Muir’s bylaws required a JRC proceeding only if
Dr. Dhillon’s clinical privileges had been suspended “for a medical
disciplinary cause or reason, as defined in Business and Professions
Code Section 805 ” (2 AA 246-247) and that the brief suspension of
Dr. Dhillon’s clinical privileges was not “for medical disciplinary
cause or reason.” Rather, Dr. Dhillon’s 14-day suspension was
occasioned by his refusal to attend an anger management class.
Recently, another Court of Appeal opinion explained that not all
adverse peer review actions against a physician — in that case, the
plaintiff physician’s employment was terminated — are taken for a
“medical disciplinary cause or reason.” (Decambre v. Rady
Children’s Hospital-San Diego (Mar. 11, 2015, D063462) _
Cal.App.4th _ [2015 WL 1069440, at p. *8].)



Moreover, Dr. Dhillon’s answer is wrong on the merits, even
considering it in isolation and without reference to his filings before
this court and the Court of Appeal in the writ proceeding.

Dr. Dhillon asserts that John Muir has presented no grounds
for review. John Muir established two.

First, a specific ground for review is “[flor the purpose of
transferring the matter to the Court of Appeal for such proceedings
as the Supreme Court may order.” (Cal. Rules of Court, rule
8.500(b)(4).) This court has previously relied on that ground when a
Court of Appeal erroneously dismissed an appeal as taken from a
nonappealable order. (California Assn. of Psychology Providers v.
Rank (1990) 51 Cal.3d 1, 8 (California Assn. of Psychology
Providers) [review granted, matter transferred with directions to
vacate dismissal of appeal and to hear appeal on its merits].)

Dr. Dhillon’s attempt to distinguish California Assn. of
Psychology Providers is meritless. Dr. Dhillon claims this court
there remanded the matter to the Court of Appeal only after this
court “assessed and determined the substantive issues on the
merits.” (APFR 18.) Not true.

Before any appellate court had decided the substantive merits
of that case, the Court of Appeal dismissed the appeal as having
been taken from a nonappealable order. (California Assn. of
Psychology Providers, supra, 51 Cal.3d at p. 8.) This court “granted
review and retransferred, directing the Court of Appeal to vacate its
dismissal and to hear the appeal on its merits.” (Ibid.) Later —
after the Court of Appeal heard the appeal on the merits as
directed, and after this court again granted review (but that time to

address the merits) — this court explained why it had previously

4



granted review and retransferred: the Court of Appeal had wrongly
dismissed the appeal because the superior court’s judgment “[left]
no issue to be determined except the fact of compliance with its
terms” and was thus appealable. (Id. at p. 9.)

Second, review here is “necessary to secure uniformity of
decision [and] to settle an important question of law.” (Cal. Rules of
Court, rule 8.500(b)(1).) The circumstances in which a party may
appeal from a superior court order or judgment deciding an
administrative mandate petition is important not just to John Muir,
nor even only to hospitals statewide who are frequently involved in
disputes about physicians’ staff privileges, but also to litigants who
are seeking judicial review of all types of administrative
proceedings. Additionally, the particular question of law here is
unsettled because the Courts of Appeal are divided on whether a
superior court decision that remands for further administrative
proceedings is appealable.

Dr. Dhillon tries to wish away the conflict in the case law by
ipse dixit. He claims “the cases confirm that such remand orders
are not appealable.” (APFR 11.) In fact, as explained in the
petition for review, only some cases hold those orders are not
appealable (Gillis v. Dental Bd. of California (2012) 206 Cal.App.4th
311, 318; Village Trailer Park, Inc. v. Santa Monica Rent Control
Bd. (2002) 101 Cal.App.4th 1133, 1139-1140; Board of Dental
Examiners v. Superior Court (1998) 66 Cal.App.4th 1424, 1430
(Sedler)), but others hold just the opposite (Quintanar v. County of
Riverside (2014) 230 Cal.App.4th 1226, 1232; Carson Gardens,
L.L.C.v. City of Carson Mobilehome Park Rental Review Bd. (2006)
135 Cal.App.4th 856; City of Carmel-by-the-Sea v. Board of



Superuvisors (1982) 137 Cal.App.3d 964, 970-971; Carroll v. Civil
Service Commission (1970) 11 Cal.App.3d 727, 730, 733). That is
one reason why review is warranted: to resolve this conflict.

Moreover, cases that hold remand orders are appealable are
more consistent with the general appealability rule and the
rationale for the rule. A superior court decision on a petition for
writ of mandate is appealable if it “disposed of all issues in the
action.” (Griset v. Fair Political Practices Com. (2001) 25 Cal.4th
688, 699.) Just because one of the issues is “disposed of” by ordering
an administrative body — but not the superior court — to take
further action is no reason to preclude an appeal.

It is completely faithful to the one-final-judgment rule to
allow John Muir to appeal here. The superior court has issued a
final judgment and has not reserved jurisdiction in any way. There
is nothing more for that court to do in this case. (See California
Assn. of Psychology Providers, supra, 51 Cal.3d at p. 9 [“A judgment
that leaves no issue to be determined except the fact of compliance
with its terms is appealable”].)

Finally, as discussed in the petition for review, appellate
jurisdiction is alternatively proper under the collateral order
doctrine. (Muller v. Fresno Community Hospital & Medical Center
(2009) 172 Cal. App.4th 887, 898.) There is not a word about this in

Dr. Dhillon’s answer.



CONCLUSION

If the trial court’s judgment and order requiring John Muir to
initiate its JRC hearing procedure are not reviewed on appeal now,
they never will be. Of course, that is the whole point of
Dr. Dhillon’s strategy of taking irreconcilable positions in the writ
proceeding and in this appeal.

For the reasons explained above and in the petition for
review, this court should grant review and — either with or without
an opinion — transfer the case to the Court of Appeal with
directions to vacate the dismissal of the appeal and to hear the

appeal on its merits.
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