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IN THE SUPREME COURT OF CALIFORNIA

No. S207830
THE PEOPLE OF THE STATE OF CALIFORNIA,
Plaintiff and Respondent Court of Appeal
V. No. D059713
ROMAN FLUGENCIO GONZALEZ, San Diego County
Defendant and Appellant. Superior Court
No. SCD 228173

ISSUE PRESENTED
Was appellant properly convicted of both oral copulation of an

unconscious person and oral copulation of an intoxicated person?

INTRODUCTION

The beauty of this case is that, at bottom, the answer to the central
question at hand is quite simple. Much has been said and much more will
be said about the various intricacies and nuances of the related legal issues.
But when all is said and done, one simple undeniable fact inevitably
compels one simple conclusion as the only fair, just, and reasonable result:
appellant committed just one criminal offense because he committed a
single act of oral copulation with a single objective against a single victim
which was unlawful for the single reason that the victim was unconscious at
the time and therefore unable to resist the act. The sole basis for carving
out two crimes from this singular criminal act is that subdivision (f) of
Penal Code section 288a' penalizes oral copulation of an unconscious

person and subdivision (i) penalizes oral copulation of an intoxicated

: Statutory citations are to the Penal Code unless otherwise indicated.
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person, and by happenstance, the victim here was unconscious as a result of
being intoxicated and thus technically both unconscious and intoxicated.
Despite all of its efforts to justify two convictions for what is clearly
just one criminal offense, at the end of the day even respondent cannot help
but admit appellant was “arguably convicted of the ‘same offense’ twice.”
(RBOM 19, italics added.) Indeed, there is no other way to label it. So
respondent’s thesis is essentially that the dual convictions are permissible
even though they represent just one criminal offense because the express
language of section 954 shows that the Legislature intended to permit
multiple convictions on any and all charges the prosecution lists in the
accusatory pleadings save for convictions on greater and lesser offenses.
At the heart of respondent’s thesis is an all-out assault upon this Court’s
opinion in People v. Craig (1941) 17 Cal.2d 453 (Craig), on which the
Court of Appeal relied in striking down the dual convictions in this case.
Respondent’s condemns the Court’s opinion as “nothing more than a house
built on sand” whose “faulty,” “unstable,” “illogical,” and “outdated”
reasoning should be cast into the wasteland because it stands in the way of
the expansive view of section 954 necessary to support a finding that the
two counts of the “same offense” here can properly lead to two convictions.
Not surprisingly, though, the language of section 954 and the
jurisprudence in this area over more than a century, including this Court’s
opinion in Craig, are in full accord with the result compelled under the
most basic notions of fundamental fairness that drive every criminal case:
while the prosecution could properly charge appellant with two counts of
unlawful oral copulation based on subdivisions (f) and (i) of section 288a
so as to avoid having to make a pretrial election between the two charges,
he could only properly be convicted one criminal offense. Thus, the Court

of Appeal was correct in its holding and the judgment should be affirmed.
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STATEMENT OF THE CASE AND FACTS

During what apparently began as a consensual sexual encounter
between appellant and Carolyn H. on the streets of downtown San Diego
where they were both living as homeless people, Carolyn passed out at
some point from the intoxicating effects of the pint of Vodka she had
“chugged” earlier, and appellant continued the sexual contact by
manipulating her head and mouth so as to cause her to orally copulate him
after she had fallen unconscious. (2 RT 79-83, 90-91, 105, 107, 115, 133-
134, 147-150, 154, 170-173, 188-189.) Based on this conduct, appellant
was charged and convicted of oral copulation of an unconscious person (§
288a, subd. (f); Count One) and oral copulation of an intoxicated person (§
288a, subd. (i); Count Two). (CT 120-126.) The trial imposed a three year
term on Count One and stayed the sentence on Count Two under section
654. (CT 89-90, 130.) On appeal, appellant argued that he could not
properly stand convicted of both offenses, and the Court of Appeal agreed,

consolidating the two convictions into one. (Slip Op. atp. 14.) -

ARGUMENT
I

THE COURT OF APPEAL WAS UNDOUBTEDLY
CORRECT IN HOLDING THAT APPELLANT
CANNOT STAND CONVICTED OF TWO CRIMES
FOR WHAT AMOUNTED TO JUST ONE OFFENSE

A.  An Overview of the Law

“The issue of whether multiple convictions are proper is . .
reviewed de novo, as it turns on the interpretation of section 954.” (People
v. Villegas (2012) 205 Cal.App.4th 642, 646.) Under the earliest versions
of section 954, a single prosecution could be based only upon “the same

offense” or offenses that “all relate[d] to the same act, transaction, or event”



— “charges of offenses occurring at different and distinct times and places”
could not be joined into a single prosecution. (Appendix A [Amendments
to the Penal Code for the 1873-1874, 1880, and 1905 Legislative
Sessions].) Effectively, the defendant was subject to only one conviction
per prosecution based upon a single act or course of conduct, regardless of
whether the same defendant may have committed other acts or conduct
giving rise to additional offenses of a similar or related nature against the
same or different victims. Then the statute was amended to permit, as it
still does today, the prosecution to charge in a single proceeding “two or
more different offenses connected together in their commission, or different
statements of the same offense, or two or more different offenses of the
same class of crimes or offenses, under separate counts” and for the
defendant to be convicted “any number of the offenses charged.”

(Appendix B [Statutes of California, 1915 and 1927 Legislative Sessions].)’

2 The current version, which is substantially similar to the other
versions of the statute since the 1927 amendment, provides:

An accusatory pleading may charge two or more different
offenses connected together in their commission, or different
statements of the same offense or two or more different
offenses of the same class of crimes or offenses, under
separate counts, and if two or more accusatory pleadings are
filed in such cases in the same court, the court may order
them to be consolidated. The prosecution is not required to
elect between the different offenses or counts set forth in the
accusatory pleading, but the defendant may be convicted of
any number of the offenses charged, and each offense of
which the defendant is convicted must be stated in the verdict
or the finding of the court; provided, that the court in which a
case is triable, in the interests of justice and for good cause
shown, may in its discretion order that the different offenses
or counts set forth in the accusatory pleading be tried
separately or divided into two or more groups and each of
said groups tried separately. An acquittal of one or more
counts shall not be deemed an acquittal of any other count.
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The obvious purpose of this change in the law was to promote
efficiency and conserve judicial resources by avoiding the need for multiple
prosecutions of the same defendant on charges that could be efficiently
tried together in a single action. (See e.g., People v. Elliott (2012) 53
Cal.4th 535, 550-553 [approving prosecution of charges involving separate
robbery-murder incidents under section 954 for these reasons].) “The
purpose of section 954 is to govern ‘the form of the information’ (People v.
Brooks (1985) 166 Cal.App.3d 24, 29) and to permit joinder of different
offenses so as to prevent ‘repetition of evidence and save[] time and
expense to the state as well as to the defendant’” (People v. Eid (2013) 216
Cal.App.4th 740, 752, quoting People v. Scott (1944) 24 Cal.2d 774, 779;
see also People v. Valli (2010) 187 Cal.App.4th 786, 795, quoting Kellett v.
Superior Court (1966) 63 Cal.2d 822, 826 [“[B]y expanding the scope of
permissible joinder under section 954, ‘the Legislature has demonstrated its
purpose to require joinder of related offenses in a single prosecution.”]). It
is clear that “joint trial ‘ordinarily avoids the increased expenditure of funds
and judicial resources which may result if the charges were to be tried in
two or more separate trials.”” (People v. Soper (2009) 45 Cal.4th 759, 771-
772, quoting Frank v. Superior Court (1989) 48 Cal.3d 632, 639.)

So joinder of such offenses is essentially required absent sufficient
cause to try them in successive actions: “If needless harassment and the
waste of public funds are to be avoided, some acts that are divisible for the
purpose of punishment must be regarded as being too interrelated to permit
their being prosecuted successively.” (People v. Valli, supra, 187
Cal.App.4th at p. 795.) Thus, “[w]hen . . . the prosecution is or should be
aware of more than one offense in which the same act or course of conduct
plays a significant part, all such offenses must be prosecuted in a single
proceeding unless joinder is prohibited or severance permitted for good

cause. Failure to unite all such offenses will result in a bar to subsequent
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prosecution of any offense omitted if the initial proceedings culminate in
either acquittal or conviction and sentence.” (Id. at pp. 795-796; see People
v. Britt (2004) 32 Cal.4th 944, 954 [a sex offender must be prosecuted in a
single action for violating section 290 by failing to timely register with
authorities in a new county of residence and failing to notify authorities in
the former county of residence of the move].) And ‘“[wlhen a crime can be
committed in more than one way, it is standard practice to allege in the
conjunctive that it was committed every way. Such allegations do not
require the prosecutor to prove that the defendant committed the crime in
more than one way.”” (People v. Moussabeck (2007) 57 Cal App.4th 975,
981, quoting People v. Lopez (2005) 129 Cal.App.4th 1508, 1532-1533.)
An obvious logical corollary of the rule permitting the state to
charge the defendant with multiple offenses based upon the same or related
act or course of conduct, without the need to make an election among any
of them, is that the defendant may be convicted of such multiple offenses.
It would do no good to permit joinder of such offenses but then only permit
the defendant to be convicted of one crime or crimes arising out of only one
of the acts, transactions, or events at issue, as it had been in the pést. So the
current version of section 954 provides that “the defendant may be
convicted of any number of the offenses charged.” (§ 954, italics added.)
But none of this means that a defendant may properly be convicted
of each and every offense, or each and every alternative statement of an
offense, that the prosecution lists in the accusatory pleading. Instead, the
defendant may only properly be convicted of multiple distinct offenses —
whether based upon a single act or course of conduct, or separate acts
connected in their commission or constituting offenses of the same class.
This is clear enough from the face of the statute itself. The statute
defines three categories of charges that may be joined into one action:

“different offenses connected together in their commission,” “different
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statements of the same offense,” and “different offenses of the same class of
crimes or offenses, under separate counts.” (§ 954, italics added.) The
language concerning the charges of which the defendant may be convicted
appears in a separate sentence, in the clause immediately following the
statement concerning the prosecution’s right to proceed without an election:
“The prosecution is not required to elect between the different offenses or
counts set forth in the accusatory pleading, but the defendant may be
convicted of any number of the offenses charged.” (§ 954, italics added.)
One cannot divorce the second half of the sentence from the first and read it
as a free standing statement regarding the permissibility of multiple
convictions; rather, the most natural and logical reading of the full
statement is that the reference to “the offenses” in the second clause of the
‘sentence relates back to and is thus modified by the reference to “the
different offenses or counts” in the first clause. (Kurtin v. Elieff (2013) 215
Cal.App.4th 455, 471 [“courts prefer a more natural reading of text to a less
natural one”]; Renee J. v. Superior Court (2001) 26 Cal.4th 735, 743,
internal quotes omitted, italics added [“qualifying words, phrases and
clauses are to be applied to the words or phrases immediately preceding and
are not to be construed as extending to or including others more remote™).)
Notably, the statute uses the term “different offenses” only in
connection with two of the three categories of charges that may be joined
into the proceeding: “different offenses connected together in their
commission” and “different offenses of the same class of crimes or
offenses, under separate counts.” The third category of charges -- “different
statements of the same offense” -- is wholly different than the other two
since it concerns alternative means of pleading the same offense as opposed
to separate offense, and is not referenced in the language concerning the
charges of which the defendant may properly be convicted. Thus, the most

reasonable construction of section 954 based upon the language of the
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statute itself is that it authorizes conviction of any number of the charges or
counts that set forth different offenses, but does not authorize multiple
convictions based merely upon different statements of the same offense.

Courts have indeed recognized that, while section 954 “permits the
charging of the same offense on alternative legal theories, so that a
prosecutor in doubt need not decide at the outset what particular crime can
be proved by evidence not yet presented” (People v. Ryan (2006) 138
Cal.App.4th 360, 368, italics added), the statute does not permit multiple
convictions based simply upon alternate theories of the same offense:
““I'T]he defendant may be convicted of any number of the offenses charged
.. .”” (People v. Coyle (2009) 178 Cal.App.4th 209, 217, qlpoting section
954, emphasis original), which means “[m]ultiple convictions can be based
on a single criminal act, if the charges allege separate offenses” (People v.
Smith (2012) 209 Cal.App.4th 910, 915, emphasis added; accord Coyle, at
p. 217, and People v. Muhammad (2007) 157 Cal.App.4th 484, 490).

The same principle is evident in the case law regarding the
relationship between section 954 and section 654 — the “counterpart” that
“prohibits multiple punishment for the same ‘act or omission.’” (People v.
Sloan (2007) 42 Cal.4th 110, 116.) “When section 954 permits multiple
convictions, but section 654 prohibits multiple punishment,” the solution is
to “stay execution of sentence on the convictions for which multiple
punishment is prohibited.” (/bid., italics added.) But determining whether
the remedy under section 654 sufficiently protects the defendant ultimately
goes back to whether multiple convictions were proper in the first place,
since section 654 does not come into play unless and until the defendant
has suffered multiple convictions based on the same act or omission. So,
once again, the focus is whether the offenses constitute distinct crimes of
which the defendant may separately be convicted: “While jurisprudential

considerations of double conviction and double punishment are similar, the
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former is concerned more with identity of offenses as distinguished from
identity of transactions from which they arise.” (People v. Harris (1977)
71 Cal.App.3d 959, 969, italics added; accord People v. Rouser (1997) 59
Cal.App.4th 1065, 1073.) Hence the rule that “a person may be convicted

of, although not punished for, more than one crime arising out of the same

act or course of conduct.” (People v. Sloan, supra, 42 Cal.4th at p. 114,
emphasis added; accord People v. Reed (2006) 38 Cal.4th 1224, 1226.)

The uniformly recognized rule barring dual convictions of both a
greater and lesser offense is grounded in the same fundamental concerns:
preventing fwo convictions for what amounts to just one offense. (See
People v. Ortega (1998) 19 Cal.4th 686, 692, quoting People v. Pearson
(1986) 42 Cal.3d 351, 355, italics original [‘“this court has long held that
- multiple convictions may not be based on necessarily included offenses’’].)
“[T]he determination crime B is a lesser included offense of crime A
amounts to an interpretation of the verdict or judgment of conviction: a
conviction of A is deemed to include a conviction of B, so that double
conviction is superfluous and the former can be reduced to the latter.”
(Ortega, at pp. 701-702, conc. opn. of Werdegar, J., italics original.) This
rule is “logical”: “If a defendant cannot commit the greater offense without
committing the lesser, conviction of the greater is also conviction of the
lesser. To permit conviction of both the greater and the lesser offense
‘would be to convict twice of the lesser.” There is no reason to permit two
convictions for the lesser offense.” (Ortega, at p. 705, dis. opn. of Chin, J.,
quoting People v. Fields (1996) 13 Cal.4th 289, 306, second italics added;
accord People v. Medina (2007) 41 Cal.4th 685, 701.)

The operation of this rule highlights another aspect of section 954
further showing that the Legislature envisioned multiple convictions based
on the same act or course of conduct only for separate and distinct

offenses. The last sentence provides, as it has since being added in 1927:
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“An acquittal of one or more counts shall not be deemed an acquittal of any
other count.” (§ 954.) Read in isolation, this would mean an acquittal of
any of the charged offenses would not constitute an acquittal of any of the
other charged offenses, even with respect to charges that constitute lesser
included offenses of the acquitted charge. This obviously does not jibe
with the rule barring dual convictions of greater and lesser offenses. It has
always been understood that an acquittal of a greater offense necessarily
constitutes an acquittal of any lesser included offense. (People v. Ng Sam
Chung (1892) 94 Cal. 304, 306 [“a conviction or acquittal of a higher
offense is a conviction or acquittal of all lesser offenses necessarily
included therein”]; accord People v. Day (1926) 199 Cal. 78, 83; People v.
Poon (1981) 125 Cal.App.3d 55, 83.) The apparent conflict is easily
resolved by reading section 954’s rule that “[a]n acquittal of one or more
counts shall not be deemed an acquittal of any other count” as applying
only to “counts” that charge separate and distinct offenses.

That is how courts have interpreted this aspect of section 954: “This
language clearly means that each count in an indictment or information,
which charges a separate and distinct offense must stand upon its own
merit, and that a verdict of either conviction or acquittal upon one such
charge has no effect or bearing upon other separate counts which are
contained therein.” (People v. Moon (1935) 7 Cal.App.2d 96, 99, italics
added; accord People v. Amick (1942) 20 Cal.2d 247, 252; see also People
v. Walker (1983) 146 Cal.App.3d 34, 38, italics added [Walker’s acquittal
of one charge did not require reversal of the other because “his charged
offenses consisted of separate and distinct acts.”].) The essential
underlying principles of double jeopardy themselves speak in terms of the
distinctness of multiple offenses: “‘[tlhe Double Jeopardy Clause is not
such a fragile guarantee that prosecutors can avoid its limitations by the

simple expedient of dividing a single crime into a series of temporal or
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spatial units.”” (People v. Djekich (1991) 229 Cal.App.3d 1213, 1223-1224,
quoting Brown v. Ohio (1977) 432 U.S. 161, 169.)

This overview of the law shows there are clear limits on the reach
and scope of the general rule permitting multiple convictions which restrict
such convictions to charges involving separate and distinct offenses —
consistent with the most reasonable interpretation of section 954 as
authorizing multiple convictions for “different offenses,” but not merely
“different statements of the same offense” (§ 954, italics added), and
consistent with the related rule barring separate conviction of an offense
necessarily included within another convicted offense. An in-depth
analysis of these principles as they apply to the situation in this case
demonstrates decidedly that the Court of Appeal reached the correct result
~ in finding appellant could not properly be convicted of both oral copulation
of an unconscious person and oral copulation of an intoxicated person,

because, however one slices it, there was but a single convictable offense.

B. Appellant Unquestionably Committed But One Criminal

Offense for Which He is Subject to One Criminal Conviction

In light of the foregoing analysis, it is not surprising that, well before
and well after the addition of the statement to section 954 concerning
multiple convictions, courts have consistently recognized a defendant may
not properly be convicted of multiple offenses based merely upon
alternative theories or “different statements” of the same offense. Echoing
century old authority of this Court: ‘““Although, when a man has done a
criminal act, the prosecutor may carve as large an offense out of the
transaction as he can, yet he is not at liberty to cut but once.” (People v.
Garcia (2003) 107 Cal.App.4th 1159, 1161, quoting People v. Stephens
(1889) 79 Cal. 428, 432.) And “‘[w]here, in defining an offense, a statute

enumerates a series of acts, either of which separately, or all together, may
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constitute the offense, all such acts may be charged in a single count, for
the reason that notwithstanding each act may by itself constitute the
offense, all of them together do no more, and likewise constitute but one
and the same offense.”” (People v. Correa (2012) 54 Cal.4th 331, 339
quoting People v. Frank, supra, 28 Cal. at p. 513; accord People v. Ryan,
supra, 138 Cal.App.4th at pp. 366-367; see also People v. Tenney (1958)
162 Cal.App.2d 458, 461 [“When a single act relates to but one victim, and
violates but one statute, it cannot be transformed into multiple offenses by
separately charging violations of different parts of the statute.”].)

Instead, multiple convictions are proper only “where the actus reus
prohibited by the statute—the gravamen of the offense—has been
committed more than once.” (Wilkoff v. Superior Court (1985) 38 Cal.3d
345, 349 [reversing all but one conviction of the six convictions of driving
under the influence based on the defendant’s having injured six people,
because he committed the gravamen of the offense only once no matter
how many persons were injured], superseded by statute on another ground
as stated in People v. Arndt (1999) 76 Cal.App.4th 387, 393-394.) Actus
reus means “[t]he wrongful deed that comprises the physical components of
a crime and that generally must be coupled with mens rea to establish
criminal liability.” (Black’s Law Dict. (7th ed. 1999) p. 37, col. 1.)
Similarly, “gravamen” means “[t]he substantial point or essence of a claim,
grievance, or complaint.” (/d. at p. 708, col. 1; see also Wilkoff, at p. 351
[considering “whether the ‘central element’ of the offense -- the act
prohibited by the statute -- had been committed more than once . . .”].)

The actus reus or gravamen of the charges leading to the two
convictions at issue here -- oral copulation of an unconscious person (§
288a, subd. (f)) and oral copulation of an intoxicated person (§ 288a, subd.
(i)) — is undoubtedly the same. The very essence of both charges is

engaging in the act with someone incapable of legally consenting to the act
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on account of being in a state of mind that renders it difficult or impossible
to resist. (People v. Dement (2012) 53 Cal.4th 1, 43, quoting People v.
Catelli (1991) 227 Cal.App.3d 1434, 1450 [“the gravamen of the offense of
oral copulation ‘is the revulsion and harm suffered by one who is forced to
unwillingly touch his or her mouth to the genitals of another’].) And “the
wrongful deed” is certainly no different from one charge to the next ~ the
“physical components” of both involve simply performing this act at a time
when the victim is in such a state of mind. The particular causes of this
state of mind are of no consequence: whether the victim is “unconscious,”
“intoxicated,” or both makes no difference; for the defendant clearly would

have committed the gravamen of the offense only once in any case.

1. The Case Law Makes Clear that Multiple Convictions are
Permissible Only for Multiple Distinct Offenses

The case law is replete with examples of analogous situations
illustrating that the nature of such conduct simply cannot support two
convictions based on the artificial concept that a single act violating
subdivisions (f) and (i) of section 288a constitutes more than one offense.
In fact, courts have rejected attempts to carve multiple crimes out of what
amounts to just one essential offense even when the defendant’s criminal
enterprise has involved more than one act, more than one victim, or both.

So where a defendant was charged and convicted of three counts of
evading a police officer for having fled from three officers during the police
pursuit, the reviewing court reversed two of the three convictions to “stifle
‘creative accounting’ by a prosecutor who attempt[ed] to create multiple
crimes out of just one.” (People v. Garcia, supra, 107 Cal.App.4th at pp.
1161-1162, 1166.) The court recognized “the gravity of this offense, which
puts pedestrians, other drivers, pursuing police officers, and property at

severe risk.” (Id. at p. 1164, fn. 2.) But it was compelled to conclude the
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defendant was still guilty of just one offense: “The instant evading was
equally deplorable whether appellant was pursued by one police officer,
three police officers, or the entire police force.” (/d. at p. 1163.)

A defendant involved in a felony hit and run vehicle accident may
only properly be convicted of one offense — even if multiple people are
injured as a result of the felonious conduct. (People v. Newton (2007) 155
Cal.App.4th 1000, 1002-1005 [reversing all but one of four such
convictions based on the mere fact that four persons were injured].)

Brandishing a deadly weapon is but one offense, even if more than
one person is present at the time of the brandishing. (I/n re Peter F. (2005)
132 Cal.App.4th 877, 878-881 [reversing two of four true findings on
allegations that the minor had brandished a deadly weapon because,
although he brandished the weapon in the presence of two persons on two
separate occasions, he committed no more than two offenses].)

A defendant may be convicted of just one count of indecent
exposure even if those to whom he exposed himself viewed him more than
once during the same incident, because “[t]he gravamen of the offense is
the exposure itself and not the number of observers or the number of
observations.” (People v. Smith, supra, 209 Cal.App.4th at pp. 915-917.)

Firing a bullet at a group of people with the intent to kill one of
them, though no one in particular, constitutes just one convictable offense
of premeditated attempted murder, although “[t]here is no doubt that
defendant endangered the lives of every individual in the group into which
he fired the single shot.” (People v. Perez (2010) 50 Cal.4th 222, 224-225,
230-231, 234 [reversing all but one of seven such convictions based upon
the defendant’s having fired a single gunshot at a group of seven police
officers whom he mistakenly believed to be rival gang members].)

A defendant may be convicted of just one count of forgery for any

instrument on which a forged signature was made, even if the defendant
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forged more than one signature. (See e.g., People v. Kenefick (2009) 170
Cal.App.4th 114, 116, 122, People v. Martinez (2008) 161 Cal.App.4th
754, 761-763, People v. Morelos (2008) 168 Cal.App.4th 758, 764, and
People v. Bowie (1977) 72 Cal.App.3d 143, 146, 156-157.) The court in
People v. Ryan, supra, 138 Cal.App.4th at 360, recognized the limitation on
the scope of multiple convictions under section 954 in reversing two of four
forgery convictions based on evidence that the defendant had forged two
signatures on two instruments: “Under section 954, a defendant may be
convicted of any number of the offenses charged. Since the commission of
any one or more of the acts enumerated in section 470, in reference to the
same instrument, constitutes but one offense of forgery (e.g., People v.
Frank [(1865)] 28 Cal. [507,] 513), it follows that, under section 954,
appellant could be charged with multiple counts of forgery with respect to
the Staples and Gypsy Rose Antiques incidents, but could be convicted of
only one such count with respect to each.” (/d. at p. 371, italics original.)
Similarly, stealing more than one item from the same victim during a
single incident constitutes just one theft crime. (People v. Ortega, supra,
19 Cal.4th at p. 699 [“When a defendant steals multiple items during the
course of an indivisible transaction involving a single victim, he commits
only one robbery or theft notwithstanding the number of items he steals.”];
People v. Marquez (2000) 78 Cal.App.4th 1302, 1307-1310 [reversing one
of two robbery convictions based on the defendant’s forcing a waitress at
gunpoint to give him cash from the cash register and the waitress’s own
tips, as “one seamless ill-conceived effort” involving a single larceny]; for
similar cases, see People v. Bailey (1961) 55 Cal.2d 514, 519, People v.
Richardson (1978) 83 Cal.App.3d 853, 858, 866 [disapproved on other
grounds in People v. Saddler (1979) 24 Cal.3d 671, 682], People v.
Packard (1982) 131 Cal.App.3d 622, 625-627, People v. Kronemyer (1987)
189 Cal.App.3d 314, 363-364, People v. Brooks, supra, 166 Cal.App.3d at
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p. 31, People v. Gardner (1979) 90 Cal.App.3d 42, 48, People v. Tabb
(2009) 170 Cal.App.4th 1142, 1148, and People v. Hall (2010) 183
Cal.App.4th 380, 383.) The court in People v. La Stelley (1999) 72
Cal.App.4th 1396 took the prosecution to task for “attempt[ing] to squeeze
two crimes” — theft and larceny — out of the single act of taking
merchandise from a store, reversing the theft conviction because, although
the defendant assaulted an employee in the process, “in reality there was
but one offense” because he had the “single intent” of stealing the
merchandise. (Id. at pp. 1401-1402.)

And the list of such cases goes on: Possession of multiple articles
with defaced serial numbers is but one offense. (People v. Harris, supra,
71 Cal.App.3d at pp. 963, 970-971 [it is “nonsensical” and “unreasonable
to fragment the simultaneous possession of the various articles described in
Penal Code section 537¢ into separate acts of possession by category of the
items enumerated”].) Possession of more than one weapon in a prison
constitutes only one offense (People v. Rowland (1999) 75 Cal.App.4th 61,
63-67), as does possession of multiple controlled substances (People v.
Rouser, supra, 59 Cal.App.4th at pp. 1071-1074 [“Carrying the Attorney
General’s argument to its logical extension, a prison inmate could be
convicted under section 4573.6 of nine counts of unlawful possession for
simultaneously having in his cell a smoking pipe, a hypodermic Kit,
marijuana cigarettes, methamphetamine, heroin, cocaine, a mirror, a razor
blade, and LSD tablets.”’].) Possession of multiple images of child
pornography on the same computer is also but one crime: “Like the 11
blank checks, the 9 different pieces of property with defaced or obliterated
serial numbers, the 2 different kinds of controlled substances, or the 3
weapons of the same type, defendant violated a provision of the Penal Code
by the solitary act of possessing the proscribed property. And like the

courts in these varied types of possession cases, we are not at liberty to
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fragment a single crime into more than one offense.” (People v. Hertzig
(2007) 156 Cal.App.4th 398, 399-403 [reversing all but one of numerous
such counts based on the possession of 30 such images on one computer:];
accord People v. Manfredi (2008) 169 Cal.App.4th 622, 624-625, 629-632.)

So long as the defendant ultimately commits the gravamen of the
offense but once with the same objective in mind, this limitation on
multiple convictions even applies to a criminal enterprise comprised of
multiple acts over a substantial period of time: “Absent express legislative
direction to the contrary, where the commission of a crime involves
continuous conduct which may range over a substantial length of time and
[a] defendant conducts himself in such a fashion with but a single intent
and objective, that defendant can be convicted of only a single offense.”
(People v. Johnson (2007) 150 Cal.App.4th 1467, 1474, internal quotations
omitted; see People v. Djekich, supra, 229 Cal.App.3d at p. 1221 [“For
example, a defendant can be only convicted once for failing to provide for a
child pursuant to section 270 even though no support may have been
provided for several continuous months.”].)

This Court recently recognized the continuing vitality of this line of
cases in People v. Correa, supra, 54 Cal.4th 331. In considering an issue
concerning multiple punishment, the Court discussed the related issue of
multiple convictions, harkening back to the general principles that
“‘cooperative acts constituting but one offense when committed by the
same person at the same time, when combined, charge but one crime and
but one punishment can be inflicted’” (id. at p. 340, quoting People v.
Roberts (1953) 40 Cal.2d 483, 491), and “[w]here, in defining an offense, a
statute enumerates a series of acts, either of which separately, or all
together, may constitute the offense, all such acts may be charged in a
single count, for the reason that notwithstanding each act may by itself

constitute the offense, all of them together do no more, and likewise
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constitute but one and the same offense’” (id. at p. 339, quoting People v.
Frank, supra, 28 Cal. 507, 513). The Court cited a classic example:

‘Thus, setting up a gaming table, it has been said, may be an

entire offense; keeping a gaming table and inducing others to

bet upon it, may also constitute a distinct offense; for either,

unconnected with the other, an indictment will lie. Yet when

both are perpetrated by the same person, at the same time,

they constitute but one offense, for which one count is

sufficient, and for which but one penalty can be inflicted.’

(Id. at p. 339, quoting People v. Shotwell (1865) 27 Cal. 394, 400-402.)

Then the Court discussed People v. Nor Woods (1951) 37 Cal.2d
584, where ‘“a used car dealer was convicted of two counts of grand theft
for taking both a 1946 Ford and some cash in exchange for a 1949 Ford,”
and one of the convictions was reversed becapse “both the car and the
money were taken at the same time as part of a single transaction whereby
defendant defrauded [the victim] of the purchase price of the 1949 Ford.”
(People v. Correa, supra, 45 Cal.4th at p. 339, quoting Nor Woods, at p.
586.) “There was, accordingly, only one theft, and the fact that the
sentences were ordered to run concurrently does not cure the error.”
(Correa, at pp. 339-340, quoting Nor Woods, at pp. 586-587.)

This Court made clear that it viewed these authorities and their
reasoning as directly pertinent and of continuing precedential value on the
issue of multiple convictions, despite the references to “punishment” in the
opinions: “While these cases all tangentially refer to punishment, they do so
because each held that the defendants were wrongfully convicted of
multiple offenses when only a single crime was committed. Naturally,
because the convictions failed, any punishment based on them would also
be set aside.” (People v. Correa, supra, 45 Cal.4th at p. 340.) The sentence
or “punishment” is “a necessary component of a judgment of conviction”

anyway, so “punishment” must be the equivalent of a criminal conviction
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and not simply the imposition of sentence.” (Ball v. United States (1985)
470 U.S. 856, 861-862, italics added, internal quotations omitted.)

In fact, the cases in which courts have upheld multiple convictions
based on the same act or course of conduct stand in stark contrast, as they
all clearly involved more than one distinct criminal offense — based on
distinct acts, distinct criminal objectives, or both. (See e.g., Wilkoff v.
Superior Court, supra, 38 Cal.3d at p. 351 [robbing two persons during the
one incident can properly lead to two convictions of robbery because “the
central element of the crime of robbery as the force or fear applied to the
individual victim in order to deprive him of his property”]; People v.
Harrison (1989) 48 Cal.3d 321, 325-327 [“Since the defendant had made
three separate penetrations of the victim’s vagina, he had completed three
separate violations of the statute, and three convictions were warranted.”];
People v. Cortez (1981) 115 Cal.App.3d 395, 408-410 [three convictions of
unlawful oral copulation while in state prison were “based on at least four
separate acts of oral copulation committed against the victim by appellant
and his co-defendants” and, specifically, Counts II and III “resulted from
two separate acts comprising two distinct offenses”]; People v. Catelli,
supra, 227 Cal.App.3d at pp. 1446-1447 [each of defendant’s convictions
of a sex crime was based upon a separate sex act]; People v. Jaska (2011)
194 Cal.App.4th 971, 984-985 [defendant was properly convicted of
multiple thefts from the same victim based upon separate and distinct thefts
perpetrated in different ways over a four year period]; People v. Johnson,
supra, 150 Cal.App.4th at p. 1476 [multiple blows causing multiple injuries
supported multiple convictions of corporal injuries to a cohabitant]; People
v. Sloan, supra, 42 Cal.4th 110, 114 [same]; People v. Sample (2011) 200
Cal.App.4th 1253, 1257-1259 [possession of child pornography on two
separate devices in two separate places supported two convictions]; People

v. Correa, supra, 54 Cal.4th at pp. 334, 338 [defendant was properly
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convicted of one count of unlawful firearm possession for each firearm in
his possession when the statute criminalized possession of each].)

In the cases upholding dual convictions where the conduct was not
clearly divisible as multiple distinct acts, the defendant harbored multiple
criminal intents each of which constituted a separate crime when coupled
with the actus reus. (See e.g., People v. Ortega, supra, 19 Cal.4th at p. 693
[defendants were properly convicted of both carjacking and grand theft for
the taking of a van because the evidence showed they perpetrated this act
with the requisite intent for each offense — “by means of force or fear”
(carjacking) and to permanently deprive the owner of it (theft)]; People v.
Benavides (2005) 35 Cal.4th 69, 98 [defendant was properly convicted of
lewd acts upon a child, as well as rape and sodomy, where the evidence
showed he possessed both the general intents for the rape and sodomy
through his doing of those acts and the specific intent for a lewd act through
other forms of touching]; People v. Pearson, supra, 42 Cal.3d at pp. 355-
356 [upholding dual convictions of sodomy and lewd conduct for one act of
sodomy for the same reason — having been convicted of both offenses, the

defendant harbored the distinct requisite intents for each offense].)

2. There Is No Basis in Law, Reason, or Fact for Carving Up
This Crime into Two Separate Offenses; Appellant Was

Simply Convicted Twice of the Same Offense
This canvass of the case law shows that this Court’s decision in
Craig, supra, 17 Cal.2d 453, on which the Court of Appeal relied in finding
the dual convictions improper in this case, is not some sort of rogue opinion
leading lower courts down the wrong path with spurious and outmoded
reasoning. (See RBOM 2, 4, 12, 15, 22, 28.) In holding that the defendant
in Craig could not properly be convicted of both forcible rape and statutory

rape based upon the forcible rape of a minor, this Court’s decision was fully
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in accord with the same longstanding fundamental principles regarding the
propriety of multiple convictions that have dictated the results in these
cases over the last 150 years: there was but one criminal act, but one
gravamen of the offense, and but one criminal intent — the general intent
required for the crime of rape — and thus there was clearly but one
convictable offense of rape. (Jd. at pp. 454-456.) This Court has indeed
reaffirmed the same rationale in the same context long after its Craig
decision in cases respondent conveniently ignores in painting Craig as an
outlier — (People v. Lohbauer (1981) 29 Cal.3d 364, 371 [the subdivisions
of former section 261 “do not state different offenses but merely define the
different circumstances under which an act of intercourse constitutes the
crime of rape”]; People v. Maury (2003) 30 Cal.4th 342, 427, italics
original [“rape by means of violence is rot a different offense from rape by
means of force or fear; these terms merely describe different circumstances
under which an act of intercourse may constitute the crime of rape™].)

It was this very sort of undeniable reality about the singular nature of
the offense that led to the reversal in the case so remarkably similar to the
case before this Court: People v. Smith (2010) 191 Cal.App.4th 199, where
the defendant’s dual convictions of rape of an intoxicated person and rape
of an unconscious person — who, just as in this case, was unconscious as a
result of being intoxicated -- simply could not stand because he had clearly
perpetrated but one convictable offense of rape. (/d. at pp. 201-205). This
is the only conceivably fair and just result in both Smitk and here: If a
defendant’s criminal conduct can endanger the lives or offend the
sensibilities of multiple victims and involve multiple criminal acts -- such
as in the case of the defendant who injures several people in a hit and run,
brandishes a weapon before multiple people instilling fear in all of them,
steals several items of a person’s property, forges several signatures, or

possesses multiple weapons in prison or numerous images of child
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pornography -- and yet only be subject to one criminal conviction for
committing one criminal offense, how could a defendant who perpetrated a
single act of oral copulation against a single victim who just happened to be
intoxicated to the point of unconsciousness be convicted of fwo crimes on
the mere basis that the victim was both intoxicated and unconscious?

Again, it is not as though one can point to evidence of different types
or levels of criminal intent that might somehow divide the act into two
different offenses or otherwise justify two separate criminal sanctions, such
as in the case of dual convictions of sodomy and a lewd act upon a child
where the trier of fact necessarily must find the defendant acted with two
distinct criminal intents to convict him of both crimes. There is but a
singular intent and criminal objective here — to perform the act of oral
copulation. Whether the victim was intoxicated, unconscious, or both, that
affords no basis in reason or common sense for dividing this singular act
and singular criminal objective into two distinct criminal offenses. In fact,
in the cases upholding multiple convictions based on the same act or course
of conduct, the dividing line was the defendant’s conduct or intent — the
things the defendant did that exacted harm upon the victim and the criminal
purpose for which the defendant did those things: robbing multiple people,
sexually penetrating a child multiple times, striking a cohabitant multiple
times, forcibly stealing a person’s car with the intent to permanently
deprive the owner of it, sodomizing a child to arouse sexual desires, etc.

So it is with the cases on which respondent attempts to rely in
support of its campaign to salvage both convictions against appellant — the
dual convictions were based on the distinctly dual nature of the defendant’s
conduct or intent (RBOM 6, 9): As already noted, Pearson involved the
sodomy-lewd act dichotomy which necessarily meant the defendant
harbored two distinct culpable criminal intents. (People v. Pearson, supra,

42 Cal.3d at p. 354.) The dual sex offender registration violations in

22



People v. Britt, supra, 32 Cal.4th 944, involved two distinct criminalized
acts — the defendant first failed to notify authorities in the county of his
then-current residence that he was moving to another county (§ 290, subd.
(H)(1)) and then failed to register with the authorities in the new county of
residence (§ 290, subd. (a)(1)). (/d. at pp. 951-9523; see also People v.
Villegas, supra, 205 Cal.App.4th at pp. 644-649 [following Britt to uphold
separate convictions for violating the “separate, albeit closely related,
requirements” of notifying authorities of a move (§ 290.013, subd. (a)) and
of the new address upon relocation (§ 290.013, subd (b)), each of which
was a “separate criminal offense” with meaningfully distinct consequences
because the defendant’s failure to notify authorities of the move “caused
law enforcement to continue to believe defendant’s residence remained at
the motel in Sylmar” and his failure to provide his new address “denied law
enforcement the knowledge he had moved to another state™].)

In People v. Lofink (1988) 206 Cal.App.3d 161, which respondent
also cites (RBOM 9), the defendant was convicted of four offenses for
abuse of a child in his care -- two counts of corporal punishment (§ 273d)
and two counts of willful cruelty to a child (§ 273a) — based on evidence
that he had actually inflicted at /least four separate injuries or sets of injuries
at different times over a period at least two months: “potentially life
threatening injuries” to the child’s face; a fracture of the child’s wrist; a
fracturé of his ankle; a fracture of his rib; and other unspecified injuries

over a substantial period of time. (/d. at pp. 163-165.) Moreover, the two

3 Technically, the discussion in Britt regarding the propriety of the
multiple convictions has no direct application here because the Court was
specifically concerned with the issue of multiple prosecution under section
654, not multiple convictions under section 954 — i.e., whether the
defendant could be prosecuted and punished for one of the offenses and
later prosecuted in a different proceeding for the other. (Britt, at pp. 951-
952; see People v. Bellici (1979) 24 Cal.3d 879, 888 [“cases, of course, are
not authority for propositions not there considered.”].)
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offenses in Lofink involved different types or levels of criminal objectives -
as section 273d is triggered only when the defendant “willfully inflicts upon
a child any cruel or inhuman corporal punishment or an injury resulting in a
traumatic condition” (§ 273d, subd. (a), italics added), while section 273a is
triggered when the defendant merely “willfully causes or permits” a child to
suffer such injury or even just “willfully causes or permits that child to be
placed in a situation where his or her person or health is endangered.” (§
273a, subd. (a), italics added). So, as in the sodomy-lewd act situation, to
be convicted of both crimes, the evidence must necessarily show that the
defendant harbored two meaningfully distinct criminal objectives.*

While respondent further declares that “defendants are routinely
(and properly) convicted of both [Vehicle Code section 23152,] subdivision
(a) [driving under the influence of alcohol or drugs], and subdivision (b)
[driving with a blood alcohol content of .08 or higher] for the same act of
driving, and the court simply stays the punishment on one of the
convictions under section 654,” the only examples it offers are People v.
Martinez (2007) 156 Cal.App.4th 851 and People v. McNeal (2009) 46
Cal.4th 1183. (RB 17). The issue in Martinez was not whether the
defendant could be convicted of these two offenses; it was whether he
could properly be convicted of driving under the influence and driving on a
suspended license. (Martinez, at p. 857.) The answer was yes because they
were two distinct offenses: “Martinez is not being penalized twice for one

act, he ‘is being penalized once for his act of driving with an invalid license

‘ Appellant notes that the court in Lofink appe)ars to have
misinterpreted section 954 by implying that the language stating the
defendant may be convicted “of any number of the offenses charges” means
the defendant may be convicted of “different statements of the same
offense” (People v. Lofink, supra, 206 Cal.App.3d at p. 166), when, as
explained, the language permitting multiple conviction only applies to the
category of charges that state “different offenses” (§ 954, italics added).
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and once for his independent act of driving while intoxicated.”” (Ibid.,
quoting In re Hayes (1969) 70 Cal.2d 604, 611.) And the specific issue in
McNeal had nothing to do with the propriety of multiple convictions: the
court was considering the very different issue of “how a generic DUI
charge can be proven, or defended, at trial,” and did not address or consider
the propriety of dual convictions for violating both subdivisions (a) and (b)
of Vehicle Code section 23152. (McNeal, at pp. 1188-1193.)°

In stark contrast to the cases upholding multiple convictions based
on the defendant’s conduct or intent which displayed multiple meaningfully
distinct criminal acts or objectives, the sole potentially conceivable dividing
line between oral copulation of an unconscious person and oral copulation
of an intoxicated person has nothing whatsoever to do with the nature of the
defendant’s conduct or intent. Instead, the difference turns simply upon the
nature of the victim’s state of mind — that is, his or her status as being
- “intoxicated” versus “unconscious” — something over which the defendant
has no control and for which the defendant is in no way responsible; the
“difference” is of absolutely no significance to the criminal acts or intent.

This simply cannot serve as a valid means to carve two crimes out of
one. If it could, then contrary to the soundly reasoned case law based on
these longstanding principles, the man who engages in a single act of

indecent exposure could be convicted twice of that crime merely because of

3 Respondent also cites People v. Wyatt (2012) 55 Cal.4th 694, 704,
People v. Duyff (2010) 50 Cal.4th 787, 792-793, and People v. Beamon
(1973) 8 Cal.3d 625, 639-640, as supportive cases. (RBOM 6.) But these
citations are inapposite because the propriety of the multiple convictions
was neither at issue nor even mentioned in those cases. (Wyatt, at pp. 698-
704 [the issue was whether “the trial court prejudicially err[ed] in failing to
instruct the jury sua sponte on simple assault”]; Duff, at pp. 792-793 [the
issue was whether the defendant’s presentence custody credits had been
properly calculated given the stay of execution of sentence on a murder
conviction]; Beamon, at pp. 639-640 [the issue was whether the defendant
could properly be punished for both convictions under section 654].)
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the random circumstance that the observers looked at him twice through the
window (contra People v. Smith, supra, 209 Cal.App.4th at pp. 915-917),
the boy who brandishes a weapon could be convicted of 30 counts simply
because 30 passengers on a city bus happened to pass by and see it (contra
In re Peter F., supra, 132 Cal.App.4th at pp. 878-881), and the number of
convictions of evading a police officer could turn on the number of police
officers who just happen to get involved in the pursuit (contra People v.
Garcia, supra, 107 Cal.App.4th at pp. 1161-1162, 1166). And whatever
artificial distinction may exist between the victim’s status as being
“intoxicated” or “unconscious” for purposes of such “creative accounting,”
it completely evaporates where, as here, the victim was unconscious as a
result of being intoxicated. In such situations, the two sta‘tes of mind
necessarily collapse into one such that there is no difference at all and thus
no conceivable means of even attempting to carve out two crimes.

The notion that appellant, or any other defendant who perpetrates an
act of oral copulation upon a person intoxicated to the point of
unconsciousness, could be convicted of two separate offenses is even more
specious than the creative accounting of multiple murder charges recently
struck down in People v. Coyle, supra, 178 Cal.App.4th 209. There, the
defendant was convicted of three counts of murder for the killing of one
victim -- murder during the commission or attempted commission of a
burglary, murder during the commission or attempted commission of a
robbery, and second degree murder. (/d. at p. 211.) The trial court’s stay
of punishment on two of the three counts was not enough, as only one
count could stand. (/d. at p. 218.) In reversing the other two, the appellate
court emphasized the crucial point that section 954°s statement that the
defendant may be convicted of any number of the offenses charged....” (id.
at p. 217, italics original) means ‘“multiple charges and multiple

convictions can be based on a single criminal act, if the charges allege
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separate offenses™ (ibid., quoting People v. Muhammad, supra, 157
Cal.App.4th at p. 490). “Here, the three counts charged a single offense:
murder ... and simply alleged alternative theories of the offense.” (Ibid.)

As artificial as the dividing line between the “murders” was in
Coyle, at least that line was based upon the nature of the defendant’s
conduct — i.e., the particular manner in which he carried out the killing,
Here we do not even have that because the only conceivable point of
demarcation between the two “offenses” is simply the status of the victim as
being either intoxicated or unconscious — and, again, she was both such that
there is in reality no basis on which to even conceptualize a difference. It is
difficult to find a comparably specious example. In People v. Black (1941)
45 Cal.App.2d 87, the court considered whether a statute making it
unlawful “(1) to throw; (2) drop; (3) pour; (4) deposit; (5) release; (6)
discharge; and (7) expose” hazardous materials in public could result in
seven separate convictions for one who unlawfully disposes of such
materials in a manner that might be characterized each way. (/d. atp. 97.)
Of course, as simple common sense dictates, the court found that a charge
of violating the statute in each of the seven enumerated means could lead to
but one conviction: “[t]he means employed to put or place the substance is
wholly immaterial, for the gravamen of the offense is the putting of the
substance in a place of public assemblage.” (/d. at pp. 97-98.)

Yet, as artificial as they too obviously are, the dividing lines between
the different statements of the offense in Black at least focused upon the
defendant’s conduct and thus still serve as stronger bases on which to
purportedly carve out multiple offenses than in the situation present here.
There could, in theory, be a difference between discharging and merely
exposing hazardous materials meaningful enough to possibly justify
classifying them as separate or different offenses. But there is clearly no

meaningful difference among the acts of oral copulation upon an
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“unconscious” person, oral copulation upon an “intoxicated” person, and
oral copulation upon a person intoxicated to the point of unconsciousness.
Whether the victim is “unconscious,” “intoxicated,” unconscious as
a result of being intoxicated, or otherwise laboring under some sort of
mental incapacity that renders it difficult or impossible to resist is “wholly
immaterial” to the defendant’s culpability, for the gravamen of the offense
is simply performing the act upon the victim when he or she is in this
vulnerable state of mind. How the victim fell into that state of mind is of
no significance to the victim — whose sensibilities are identically offended
whether she was intoxicated, unconscious, or both -- or the defendant,
whose sole interest is perpetrating the act of oral copulation. In this sense,
the basic rationale of Craig that “the victim was not doubly outraged” for
“[t]here was but a single outrage and offense” (Craig, supra, 17 Cal.2d at p.
455), certainly does apply here, as the Smith court aptly recognized in
applying the rationale to this type of situation (People v. Smith, supra, 191
Cal.App.4th at p. 205). That rationale applies even more powerfully in
cases like this where the victim was unconscious as a result of being
intoxicated such that there is no conceivable difference at all between the

victim’s state of intoxication and her state of unconsciousness.

3. Respondent’s Assault Upon This Court’s Opinion in Craig
Is Misguided and Ultimately Unavailing
Respondent exerts tremendous time and effort waging a war of
words against this Court’s reasoning in Craig, as if proving the Court
wrong there will necessarily destroy the sanctity of the result here. In fact,
respondent has framed its entire analysis from this perspective — beginning
with its statement of the issue in this case, which it frames as: “In light of
this court’s more modern application of sections 954 and 654, is People v.

Craig (1941) 17 Cal.2d 453, still good law?” (RBOM 1.) Under a proper
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framing of the issue, however, this Court’s opinion in Craig serves as part
of the relevant backdrop to the more fundamental question of whether
appellant may properly stand convicted of both oral copulation of an
unconscious person and oral copulation of an intoxicated person. Indeed,
the Court itself has framed the issue as follows: “Was defendant properly
convicted of both oral copulation of an unconscious person and oral
copulation of an intoxicated person? (See People v. Craig (1941) 17 Cal.2d

453.)”  (www.courts.ca.gov/documents/Augl613crimpen.pdf [“Pending

Issues Summary”].) The Court’s use of “see” in referring to Craig shows
the decision is to be considered as an illustration of how the relevant
principles may or should be applied in determining the general issue, not as
solely dispositive of the issue. (California Style Manual, 4th Ed. (2000), §
1.4, pp. 9-10, italics added [“When a case is cited as the source of a
quotation, or when a case directly supports the proposition stated in the
text, no introductory signal is appropriate. Citations to weaker support,
however, should be introduced by the word ‘see.” Thus, ‘see’ should
precede citations to cases that only indirectly support the text, citations to
supporting dicta, and citations to a concurring or dissenting opinion.”].)

As is already apparent, this Court’s opinion in Craig is the just
product of the same longstanding principles that have driven the outcome in
numerous cases in the decades before and after its publication. Indeed,
respondent’s primary complaint about Craig is that it is inconsistent with
respondent’s sweepingly broad interpretation of section 954 which would
permit multiple convictions of any and all charges joined to the action,
including those that merely constitute “different statements of the same
offense. (§ 954, italics added; RBOM 5, 10, 18, 21-22.) That, however, is

not the case, as the language of the statute and the case law make clear that
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multiple convictions are proper only for multiple distinct criminal offenses,
not merely different or alternative statements of the same offense.®

As for the convictions at issue in Craig, while respondent suggests
this Court got the result wrong, it implicitly concedes that the convictions
constituted just one offense. Specifically, in attempting to distinguish
Craig from the situation here, respondent argues that unlike in Craig, the
convictions in this case represent “different offenses because they contain
different elements.” (RBOM 11.) That is, respondent is saying that the
offenses in Craig were not different and were instead just “one offense.”
(RBOM 11.) If that is so, the dual convictions should have been prohibited
under the general principles discussed above, and the result in Craig was
clearly correct. Respondent is only able to argue otherwise under its overly
broad interpretation of section 954 as permitting convictions of “multiple
counts where only one offense was committed . . .” (RBOM 11.)

The rest of respondent’s arguments concerning the specific offenses
at issue in Craig also miss the point, as they focus upon the language of the
former rape statute at issue there, the elements of the subdivisions under
that statute, and the status of the victim as being a minor. (RBOM 15, 28.)
Here, of course, we are not dealing with the forcible rape of a minor victim;
we are dealing with oral copulation of an adult victim intoxicated to the
point of unconsciousness and whether dual convictions under subdivisions

(H) and (i) of section 288a are permissible. So, as much as respondent

§ Respondent tries to bolster its interpretation of section 954 with
general language like: ‘““Sometimes a single act constitutes more than one
crime. When that happens, the person committing the act can be convicted
of each of those crimes, but Penal Code section 654 prohibits punishing the
person for more than one of them.”” (RBOM 6-7, quoting People v. Kramer
(2002) 29 Cal.4th 720, 722.) Of course that a single act “can” lead to
multiple convictions does not mean that is always the case; if that were so,
multiple convictions would also be proper for greater and lesser offenses,
and even respondent acknowledges that is not proper. (RBOM 16.)

30



criticizes this Court’s analysis in Craig as “outdated” based on respondent’s
speculations about the supposed shifis in public perception of the crime of
raping a minor, this is all really beside the point. (RBOM 15.)
Respondent’s other strategy of attack is to emphasize what it sees as
supposed fallacies and problematic consequences of the particular segment
of this Court’s analysis in Craig — and, by extension, the segment in the
Court of Appeal’s analysis based on Craig — that focused upon the charges
as being subdivisions of the same statute. (RBOM 2, 10, 17-18.) The point
that the two charges are subdivisions of the same statute concerning the
same offense is indeed pertinent to the extent it lends further support to a
finding that a violation of both is nevertheless just one offense, as it does
with respect to the specific statutory subdivisions at issue in cases like
Craig, Smith, and here. But this was certainly not the sole or even the
determinative point to the analysis in Craig. This Court also made
abundantly clear in Craig that it firmly understood and was applying the
general overriding principles prohibiting multiple convictions based upon
what really amounts to just one convictable offense: “while the proof
necessarily varies with respect to the several subdivisions of [the former
rape statute] under which the charge may be brought, the sole punishable
offense under any and all of them is the unlawful intercourse with the
victim.”” (Craig, supra, 17 Cal.2d at p. 458.) The reference to punishment
does not change this, since it is clear the Court held that the defendant was
wrongfully convicted of multiple offenses when only a single crime was
committed,” and “[n]aturally, because the convictions failed, any
punishment based on them would also be set aside.” (People v. Correa,
supra, 45 Cal.4th at p. 340, italics original; see also People v. Ryan, supra,
138 Cal.App.4th at p. 371, italics added [“Although Craig speaks in terms
of ‘punishable offenses,” we think it apparent that it proscribes more than

one conviction under the circumstances before it . . .”].) It is clear that the
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heart of the case in Craig was ensuring the correct result in light of the
defendant’s having committed only one convictable offense.

Moreover, this Court need not trouble itself with whether or the
extent to which this point — that the two descriptions of the offense appear
as subdivisions of the same statute — bears upon the analysis in such cases.
It makes no difference whether this or some other specific reason cited in
Craig or in the Court of Appeal’s decision may be subject to criticism, so
long as the result — i.e., the ultimate answer to the question whether the
defendant was properly convicted of both charges — was correct, and it
surely was. (People v. Brown (2004) 33 Cal.4th 892, 901, quoting
D’Amico v. Board of Medical Examiners (1974) 11 Cal.3d 1, 19 [“*No rule
of decision is better or more firmly established by authority, nor one resting
upon a sounder basis of reason and propriety, than that a ruling or decision,
itself correct in laws, will not be disturbed on appeal merely because given
for the wrong reason. If right upon any theory of the law applicable to the
case, it must be sustained regardless of the considerations which may have
moved the [lower] court to its conclusion.””].) Regardless of whether the
two charges at issue here are subdivisions of the same statute, as discussed
above, it is clear under the longstanding principles of law governing these

cases that a violation of both subdivisions constitutes but a single crime.
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C. The Dual Convictions Are Impermissible for the Related,
Though Independent Reason that the Violation of Section 288a,
Subdivision (i), Was a Lesser, Necessarily Included Offense of
the Violation of Section 288a, Subdivision (f)

In support of its position that appellant was properly convicted of
both charges in this case, respondent emphasizes the argument that neither
charge constitutes a lesser, necessarily included offense of the other.
(RBOM 11.) This argument is fundamental to respondent’s position; for it
| suggests that a dual conviction constituting a lesser necessarily included
offenses is the sole exception to the rule permitting multiple convictions
based upon the same act or course of conduct, and thus, so the argument
goes, the Court of Appeal certainly got it wrong here. (RBOM 7, 11.) Of
course, this is rooted in respondent’s overly broad interpretation of section
954 as essentially permitting convictions of any and all other types of
charges that the prosecution decides to allege — contrary to the language of
the statute which expressly applies only to charges that allege “different
offenses” (§ 954, italics added) and contrary to the innumerable
illustrations in the case law reversing multiple convictions on the basis that
the defendant committed but one offense irrespective of whether any of the
charges qualified as a lesser necessarily included offense of another.

As noted, the rule prohibiting dual convictions of both a greater and
lesser offense is a natural outgrowth of the general principles designed to
prevent two convictions for what amounts to just one crime. Moreover,
given that respondent has squarely placed the issue before this Court in
advocating its position, and that the ultimate task is to answer the general
question of whether the dual convictions are legally valid, the applicability
of this rule to the charges in this case is pertinent to the analysis even
though the Court of Appeal did not rely upon it in reaching its conclusion.

(See People v. Brown, supra, 33 Cal.4th at p. 901, italics added [“If right
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upon any theory of the law applicable to the case, [the lower court’s
decision] must be sustained regardless of the considerations which may
have moved the [lower] court to its conclusion.”].) And it is clear that the
impropriety of convictions on both a greater and a lesser, necessarily
included offense forms yet another basis on which to affirm the judgment.

“A judicially created exception to the general rule permitting
multiple conviction ‘prohibits multiple convictions based on necessarily
included pffenses”’ (People v. Correa, supra, 54 Cal.4th at p. 337, quoting
People v. Montoya (2004) 33 Cal.4th 1031, 1034) — i.e., a crime that
“‘cannot be committed without also necessarily committing a lesser
offense’” (Correa, at p. 337, quoting People v. Lopez (1998) 19 Cal.4th
282, 288). “Under the elements test, if the statutory elements of the greater
offense include all of the statutory elements of the lesser offense, the latter
is necessarily included in the former.” (People v. Reed, supra, 38 Cal.4th at
p. 1227.) The specific question is whether “‘all the legal ingredients of the
corpus delicti of the lesser offense [are] included in the elements of the
greater offense.’” (Lopez, at p. 288.) The “greater offense” is “the offense
with the most elements” and the “lesser” is “the one with the fewest
elements.” (Montoya, at p. 1034 [“Here, the greater offense, that is,
the offense with the most elements, is carjacking. The lesser offense, which
is the one with the fewest elements, is unlawfully taking a vehicle.”].)

Appellant was charged and convicted, respectively, in Counts One
and Two under subdivisions (f) and (i) of section 288a, which provided at
the time of the crime (as they do now) as follows:

(D) Any person who commits an act of oral copulation, and
the victim is at the time unconscious of the nature of the act
and this is known to the person committing the act, shall be
punished by imprisonment in the state prison for a period of
three, six, or eight years. As used in this subdivision,
“unconscious of the nature of the act” means incapable of
resisting because the victim meets one of the following
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conditions: []] (1) Was unconscious or asleep. []] (2) Was
not aware, knowing, perceiving, or cognizant that the act
occurred. []] (3) Was not aware, knowing, perceiving, or
cognizant of the essential characteristics of the act due to the
perpetrator’s fraud in fact. []] (4) Was not aware, knowing,
perceiving, or cognizant of the essential characteristics of the
act due to the perpetrator’s fraudulent representation that the
oral copulation served a professional purpose when it served
no professional purpose.

(i) Any person who commits an act of oral copulation, where
the victim is prevented from resisting by any intoxicating or
anesthetic substance, or any controlled substance, and this
condition was known, or reasonably should have been known
by the accused, shall be punished by imprisonment in the
state prison for a period of three, six, or eight years.

(§ 288a, subds. (f) & (i), italics added.)
Subdivision (f) is clearly “the offense with the most elements” and

thus the “greater” offense, while subdivision (i) is “the one with the fewest
elements” and thus the “lesser” offense. (People v. Montoya, supra, 33
Cal.4th at p. 1034.) Comparing the basic elements of the two subdivisions,
the offense described in subdivision (f)(1) indeed subsumes, and thus
includes, the offense described in subdivision (i). The only real differences
between the two descriptions of the offense are the particular nature of the
condition impeding the victim’s ability to resist the act and what the
defendant did or should have known about that condition. Subdivision
(H)(1) requires that the victim be incapable of resisting the act on account of
being unconscious or asleep and that the victim’s condition be known to the
defendant, while subdivision (i) merely requires that the victim be
prevented from resisting by an intoxicating substance and that defendant
knew or reasonably should have known of this condition.

Obviously, the particular mechanism that happens to cause the

limitation on the ability to resist — i.e., whether the condition is induced by
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an intoxicating substance or some other intrinsic or extrinsic factor — is not
the matter of concern under either subdivision. What matters is the simple
fact that the victim is experiencing this limitation on the ability to resist at
the time the defendant perpetrates the act. So, from the perspective of the
victim, the subdivisions basically just describe different states of mind
along the same spectrum: on the one end, being prevented from resisting —
i.e., limited to one degree or another in the ability to resist while still
potentially being cognizant of the act — to on the other end, being
unconscious of the nature of the act and thus completely incapable of
resisting the act in any way. Surely, a state of mind in which a person is
merely prevented from resisting to some degree while still potentially
cognizant of the situation would necessarily be included within a state of
mind in which a person is completely incapable of resisting on account of
being unconscious or asleep and thus completely unaware of the act itself.
Similarly, a situation in which the defendant knew or reasonably should
have known of the condition impeding the ability to resist, which is all that
is required under subdivision (i), would necessarily be included within the
situation in which the defendant was subjectively aware of it, as is required
under subdivision (f) (the condition must be “known” to the defendant).

In other words, a straightforward application of the “elements test”
reveals that a violation of subdivision (f)(1) -- perpetration of the act when
the victim was completely incapable of resisting on account of being
unconscious or asleep and the defendant was subjectively aware of this,
necessarily subsumes a violation of subdivision (i) -- perpetration of the act
when the victim was merely prevented from resisting and the defendant
knew or reasonably should have known of the victim’s conditiJ)n.

This clearly resonates as the only conceivably fair interpretation of
the offenses described in the two subdivisions. Otherwise, a defendant

could properly be convicted of two crimes where, as here, the victim just
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happened to be intoxicated to the point of unconsciousness and the
defendant was aware of the victim’s condition, which unquestionably flies
in the face of the longstanding principles prohibiting multiple convictions
based upon such artificial distinctions and the basic notions of fundamental
fairness which must drive the result in every case. Fundamental fairness is
“the touchstone of due process” (Gagnon v. Scarpelli (1973) 411 U.S. 778,
790) and due process imposes upon the state the “sovereign obligation to
ensure “that ‘justice shall be done’ in all criminal prosecutions” (Cone v.
Bell (2009) 556 U.S. 449, 451, quoting United States v. Agurs (1976) 427
U.S. 97, 111). There is no “justice” in permitting a defendant to be
convicted of two crimes based on what amounts to nothing more than a
coincidental circumstance regarding the victim’s sfatus which the
defendant in no way created, which in no way affected the defendant’s
actions, and which in no way caused further injury or offense to the victim
— that is the antipathy of justice and fairness. Indeed, as explained, there is
simply no meaningful difference at all between the offenses described in
subdivisions (f) and (i) when the victim just so happens to be intoxicated to
the point of unconsciousness at the time of the act.

This sets the case apart from those respondent cites in which the
reviewing court upheld the dual convictions where the crimes clearly did
not constitute convictions of greater and lesser offenses because again,
unlike here, the convictions grew out of two distinct criminal offenses
involving distinct acts or forms of criminal intent. (RBOM 6, citing People
v. Pearson, supra, 42 Cal.3d at pp. 355-356 [sodomy and lewd acts],
People v. Montoya, supra, 33 Cal.4th at pp. 1034-1035 [carjacking and
unlawful taking of a vehicle]; People v. Sanchez (2001) 24 Cal.4th 983,

988-991 [gross vehicular manslaughter and second degree murder].)
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D.  Respondent’s Specter of Chaos and Confusion is Unfounded

The same analysis speaks to respondent’s complaints about potential
complications in the sentencing process and the possibility of unfair
“windfalls” for sex offenders. (RBOM 26.) The irony of respondent’s
entire line of arguments here is that it paints a picture of defendants like
appellant simply attempting to throw a wrench into a well-oiled machine
for the purpose of escaping criminal responsibility or generally thwarting
justice, when in reality it is the prosecution who creates the situation
requiring a sentencing remedy post-trial. While section 954 may allow the
defendant to be charged in multiple ways or with multiple offenses based
upon a single act or course of conduct, in doing so where that act or course
of conduct legally constitutes but one crime, the prosecution itself sets up
the case for the possibility of impermissible multiple convictions. So the
prosecution cannot complain when one of the convictions must fall.

Nor can the setting aside of an impermissible dual conviction be
characterized as some sort of inappropriate or unfair “windfall.” (RBOM
26.) The concern over preserving both of two convictions based upon the
same act or course of conduct obviously only applies to legitimate dual
convictions: “Where one of two multiple convictions valid under section
954 is overturned on appeal or habeas corpus, the remaining and intact
conviction, even though it arose from the same facts or indivisible course of
conduct as the conviction that is being reversed, may be substituted in its
stead, with the stay of execution of sentence lifted at resentencing, so that
punishment on the valid conviction can be imposed in the interests of
justice.” (People v. Sloan, supra, 42 Cal.4th at p. 122, italics added.) This
Court has specifically rejected the application of this rationale in cases
where the defendant has improperly been convicted of two offenses. (See
People v. Medina, supra, 41 Cal.4th at p. 701 [where this Court rejected the

People’s request “to permit courts to stay, instead of strike, convictions for
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lesser included offenses to prevent defendants from receiving a windfall if a
greater offense conviction is reversed or otherwise rendered
unenforceable,” because dual convictions of such offenses are improper].)
And while respondent portrays the situation as a one way street in
which the potential effect of a reversal upon the People is all that matters,
defendants clearly face substantial prejudice in the event of an affirmance.
The mere presence of a second conviction on the defendant’s record,
whether imposition of sentence is stayed or run concurrently, carries
significant potentially adverse consequences: “For example, the presence of
two convictions on the record may delay the defendant’s eligibility for
parole or result in an increased sentence under a recidivist statute for a
future offense. Moreover, the second conviction may be used to impeach
the defendant’s credibility and certainly carries the societal stigma
accompanying any criminal conviction.” (Ball v. United States, supra, 470
U.S. at pp. 864-865; see also People v. Tenney, supra, 162 Cal.App.2d at p.
463, internal quotations omitted [rejecting respondent’s claim that
concurrent sentences sufficiently protected the defendant because “[t]he
dual judgment may very well adversely affect appellant’s rights when he
comes before the proper authorities to have his definite terms fixed”].)
Respondent’s attempt to paint a picture of mass confusion and
needlessly burdensome complications for sentencing courts if dual
convictions of this nature are not simply allowed to stand is also unavailing.
(RBOM 22-23, 26-28.) Sentencing courts are no strangers to the basic
process of modifying a judgment to deal with improper dual convictions —
this is often a routine part of the sentencing process given the need to
remedy dual convictions of greater and lesser offenses. (See People v.
Ortega, supra, 19 Cal.4th at p. 703, conc. opn., Werdegar, J. [explaining
the well settled process of vacating the conviction of the lesser offense].)

Respondent’s hypothesized problematic sentencing scenarios involve
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different offenses in subdivisions of the same statute, which are intended to
highlight what it sees as the problematic “subdivisions of the same statute”
aspect of the Craig analysis on which the Court of Appeal relied. (RBOM
22-23.) Again, this Court need not decide the significance of the nature of
the offenses as being subdivisions of the same statute to resolve this case.
We are not concerned with all the conceivable scenarios in which one may
properly be convicted of two subdivisions of the same statute. We are
concerned only the offenses described in subdivisions (f) and (i) of section
288a. And, as explained, it is abundantly clear under the longstanding
general principles of law in this area that both convictions cannot stand.
Moreover, respondent’s specter of disparate sentencing and endless
problems with the “consolidation” procedure is really a just red herring.
First, it rests upon the erroneous notion that “[i]f a single act violates two
statutes, both of which are considered strike offenses, defendant should
stand convicted of two strike offenses no matter the act he committed’
(RBOM 23, italics added) — i.e., a defendant may properly be convicted of
any and all charges levied against him regardless of whether the conduct
may legitimately be divided into multiple acts or objectives. And
respondent’s hypothesized problematic consolidation scenarios use
statutory provisions that, unlike here, do involve a course of conduct
involving multiple, meaningfully distinct acts or criminal objectives.
(RBOM 22-23, 26.) Because such scenarios could properly lead to
multiple convictions, in reality, there would no need to “consolidate” them.
In any event, there are clearly no such problems with consolidating the dual
convictions at issue under subdivisions (f) and (i) of section 288a. Indeed,
because these subdivisions of section 288a qualify as greater and lesser
offenses, the problem could also be remedied through the simple alternative
means of vacating the conviction under subdivision (i) and affirming the

conviction under subdivision (f). Either is a sufficient remedy, because
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both ultimately result in a single conviction of subdivision (f), and the
Court of Appeal achieved this result in consolidating the convictions.

To the extent this Court may find it necessary to go on and address
the appropriate remedy in cases involving improper dual convictions of
offenses other than those described in the subdivisions at issue here, there
are certainly other easy solutions for dealing with such problems. Where,
- as here, there is no difference in the sentence or collateral consequences
between the two convictions, consolidation would also be appropriate. As
far as selecting which conviction will be reflected in the judgment, the
prosecution could be permitted to make that selection. After all, it is the
prosecution who charged the defendant with the multiple offenses and, this
way, it can be satisfied that the ultimate conviction reflects its view of the
defendant’s culpability based upon its theory of his criminal liability.
When consolidation is not appropriate because one conviction carries a
greater sentence or more severe collateral consequences, the court could be
required to impose judgment upon that one and vacate the other, which
" would certainly satisfy the People’s interest in seeing that the defendant
receives the greatest degree of potential punishment for the crime.

To whatever degree potential difficulties or possibilities of unfair
“windfalls” in sentencing may remain in such cases, they certainly cannot
outweigh or justify minimizing or dispensing with the protections
underlying the principles prohibiting dual convictions of this nature. The
overriding concern that must drive the outcome is fundamental fairness; for
“Id]ue process guarantees that a criminal defendant will be treated with
“that fundamental fairness essential to the very concept of justice.””
(United States v. Valenzuela-Bernal (1982) 458 U.S. 858, 872, quoting
Lisenba v. California (1941) 314 U.S. 219, 236, italics added.) Whether
one arrives there through the general principles governing the propriety of

multiple convictions, the principles governing dual convictions of greater
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and lesser offenses, or both, the only just result in a case involving dual
convictions of oral copulation of an unconscious person and oral copulation
of an intoxicated person is to hold that the defendant has committed only
one offense and thus may only properly be convicted of one offense. This
is especially true in a case like this, where the victim was unconscious as a
result of being intoxicated; for no amount of “creative accounting” can

change the fact that the defendant committed a single convictable offense.

E. The Judgment is Accordingly Correct As It Now Stands

In sum, this Court’s opinion in Craig is not the problem here; Craig
is the product of longstanding principles of continuing vitality in this area,
which cannot and should not be discarded — particularly iA light of the
important doctrine of stare decisis. (See People v. Garcia (2006) 39
Cal.4th 1070, 1080.) The only problem is that the prosecution tried to carve
two crimes out of what clearly constitutes but one offense. The Court of
Appeal properly rectified this problem in consolidating the two convictions
into one. Even if some particular aspect of Craig is subject to abrogation,
such as the “subdivisions of the same statute” aspect of the analysis with
which respondent takes so much exception, that would not change the result
here. Unquestionably, under the longstanding principles of continuing
vitality — which were at the heart of the decision in Craig — appellant

cannot properly stand convicted of both Count One and Count Two.

CONCLUSION
The judgment of the Court of Appeal should be affirmed.
Dated: September 17, 2013 Respectfully submitted,
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Raymond M. DiGuiseppe,
Attorney for Defendant and Appellant
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DAY OF MARCH, EIGHTEEN RUNDRED AND SEVENTY-FOUR.

SEACRAMENTO:
G. 1. SPRINGER, STATE PRINTRER,
1874,



ACTS

AMBNDATORY OF

THE PENAL CODE,

PABSED AT THE

TWENTIETH SESSION OF THE LEGISLATURE.

AN ACT TO AMEND THE PENAL OODE.
[Approved March 80th, 1874.)

The People of the Slate of California, represented in
Senale and Assembly, do enact as follows:

SecrioN 1. Bection seven of the Penal Code is
amended to read as follows:

Section Beven. Words used in this Code in the Terms, et
defined.
present tense include the future as well as the present;
words used in the masculine gender include the fem-
inive nnd peuter; the singular number inclades the
plaral, and the plural the singular; the word ¢ person”
includes a corporation as well as a natural person;
writing includes printing; oath includes affirmation or
declaration; and every mode of oral statement under
oath or affirmation is embraced by the term *testify,”
and every written one in the term ‘depose;” signa-



TweNTIETR SEssToN.

Bection Bight Hundred and Ninetyseven. The
challenges mentioned in the Jast three sections may
be oral or in writing, and must be tried by the Court.

Sec. 48. Bection nine hundred and three of said
Code is amended to read as follows:

Bection Nine Hundred and Three. The following
oath must be administered to the Foreman of the
Grand Jury:

“You, as Foreman of the Grand Jury, will dili-
gently inquire into, and troe presentment meke, of all
public offenses against the people of this State, com-
mitted or triable within this county, of which you
eball have or can obtain legal evidence. You will
keep your own counse), and that of your fellows and
of the Governmeat, and will not, except when required
in the due course of judicial proceedings, disclose the
testimony of any witness examined before you, nor
anything whioch you or any other Grand Juror may
have said, nor the menner in which you or any other
Grand Juror may have voted on any matter before
you. You will present no person through malice,
hatred, or ill-will, nor leave any unpresented through
fear, favor, or affection, or for auy reward, or the
promise or hope thereof; but in all your presentments
you will present the truth, the whole truth, and noth-
ing but the truth, according to the best of your skill
and understanding, so help you God.”

Sec. 44. Section nine hundred and fifty-four of said
Code is amended to read as follows:

Section Nine Hundred and Fifty-four. The indict-
ment must charge but ono offense, but the same
offense may be set forth in different forms under dif
ferent counts, and, when the offense may be commit-
ted by the use of different means, the means may be
alleged in the alternative in the.same count.
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ACTS AMENDATORY

or

THE PENAL CODE

PAGSED AT

THE TWENTY-THIRD SESSION OF THE LEGISLATURE.

CHAPTER I ’
An Act to repeal scction four é&otz.drcd and twenly of the Penal

(Approved Fobruary 7th, 1880.)

1 he People of the State o tfornia, esenied in Senate and
pie of Asaa'mbl@f, c%l:fnad asfgl'iown:

Secrron 1. Section four hundred and twenty of the Penal nepeaing.
Code is hereby repealed. ’

Sec. 2. This Act shall take effect and be in force from and
after its passage.

——

CHAPTER IIIL

An Act to amend the Penal Code by adding two now sections
thereto, to be known as sections one hundred and seventy-eight
ond one hundred and sevenly-nine, prohibiting the employ-

ment of Chinese by corporations.
{Approved Fobruary 13th, 1880.)

The Peopls of the State of Culifornia, represented in Senale and
¢ People of Assemd ,dozfnaott:’aj%wa: * . r

Secron 1. A new section is hereby added to the Penal omeersor
Code, to be numbored section one hundred and seventy-eight. spontions
178. Any officer, director, manager, member, stockholder, ploytiincse.
olerk, t, servant, attorney, employe, assignee, or con-
tractor of any corporation now exisling, or hereafier formed
under the laws of this State, who shall employ, in any man-

O . teBatedeaf N0y ST -



TWENTY-THIRD SESSION. 13

A. D, eighteen ——, A, B.is accused by the grand jury of
the County of ——, by this indictment (or by the District
Attorney by this information), of the crime of (giving_its
legal appellation, such as, murder, arson, or the like, or des-
nating it as felony or misdemeanor), committed as follows:

e sald A. B, on the —— day of ——, A. D. eightesn ——,

at the County of —— C(here set forth the act or omission
charged as an qﬁ'ensegl, contrary to the form, force, and effect
of the statute in such case mado and provided, and against
the peace and dignity of the people of the State of California.

Skc, 17. Section nine hundred and fifty-throe of said
Code is hereby amended so as to read as follows:

9563. When a defendant is charged by a fictitious or wuesde-
erroneous nsme, and in any stage of the proceedings his {yiume by
true name is discovered, it must be inseried in the subse. ftitious
quent proceedings, referring to the fact of his being charged "™ ™
by the name mentioned in the indictment or information.

Sec. 18. Section nine hundred and fifty-four of said Code
is hereby amended so as to read as follows:

9 The indictment or information must charge but one wit
offense, but the samo offense may be set forth in different Jigbuutor
forms under different counts, and, when the offense may be mustclarge.
committed by the use of different means, the means may be
alleged in the alternative in the same count. * .

Sec. 19. Section nine hundred and fifty-five of said Code
is hereby amended so as to read as follows: .

956. The precise time at which the offense was committed sutanentos
noed not be stated in the indictment or information, but it lgtine e
may be alleged to have been commitied at any time before cumniued.
the ﬁnding or filing thereof, except where the time is a mate-
rial ingredient in the offense.

Szc. 20. Section nine hundred and fifty-seven of said Code
is hereby amended so as o read as follows:

957. The words used in an.indictment or information are genstruo-
construed in their usual acceptance in common language, o5 fworte
except such words and phrases as are defined by law, which Indictment
are construed according to their legal meunini. o

Szc. 21. Section nine hundred and fifty-eight of said Code
is hereby amended go as to read as follows: , .

958. Words used in a statute to define a public offense tomtruo-
need not be strictly pursued in the indictment or informa- Uon of words
tion, but other words conveying the same meaning may be ststte.

used.
Sec. 22. Section nine hundred and fifty-nine of said Code
is hereby amended so as to read as follows: .

959. The indictment or information is sufficient if it can Indictment
be understood therefrom: o intorma:

1. That it is entitled in a Court having authority to receive wmesnt.
it, though the name of the Court be not stated. :

2. If an indictment, that it was found by a grand jury of
the county in which the Court was held, or if an information,
that it was subscribed and presented to the Court by the Dis-
trict Attorney of the county in which the Court was held.

8. That the defendant is named, or, if his name cannot be
discovered, that he is described by a fictitious name, with a
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STATUTES OF OA'IJFORNIA.

to range where it is likely to come in contact with other
animals not so affected, is guilty of a misdemeanor, and
punishable by & fine of not more than five hundred dollars
for each offense.

CHAPTER DLXXIV.

An act to amend sections ning hundred and fifty-four, one
thousand and four, one thousand and eight, and one thou-
sand and twonty of the Penal Cods, and to add two new
sections thersto to be numbered nine hundred and sizty-
nine and one thousand and twenly-five, all relating to plead-
ings ¢n criminal cases. :

{Approved March 22, 1003.)

The peopls of the Blate of California, represented in senate
and assembly, do enaot as follows:

SeorioNn 1. Section nine. hundred and fiftyfour of the
Penal Code is hereby amended to read as follows:

954. The indictment or information may charge different
offenses, or different statements of the same offense, under
separate counts, but they must all relate to the same aot,
transaction, or event, and charges of offenses occurring at
different and distinet times and places must not be joined.
The prosscution is not required to elect between the different
offenses or counts set forth in the indictment or information,
but the defendant can be convicted of but one of the offenses
charged, and the same must be stated in the verdict. »

Seo. 2. A new section is hereby added to said code, to be
numbered nine hundred and sixty-nine and to read as follows:

969. In charging in an indictment or information the
fact of a previous conviction of a felony, or of an attempt to
commit an offense which, if perpetrated, would have been a
felony, or of detit larceny, it is sufficient to state, ‘' That the
defendant, before the commission of the offense charged in
this indietment or information, was in (giving the title of
the court in which the conviction was had) convicted of a
felony (or attempt, ete., or of petit larceny).” If more than
one previous conviction is charged, the date of the judgment
upon each convietion must be stated, but not mors thau two
previous convictions must be charged in any one indictment
or information.

Sec. 3. Section one thoussnd and four of said code is
hereby amended to read as follows:

4004. The defendant may Qemur to the indictment or
information, when it appears upon the face thereof either

1. If an indictment, that the grand jury by which it Lvu
found had no legal authority to inquire into the offense
charged, by reason of its not being within the legal jurisdic-



NOTES ON CERTAIN AMENDMENTS T0 THE CODES.

The following notes refer to the sections of the Codes, amended, revised, added, or
repealed, as recommended by Hon. John ¥. Davis, Commissioner for the Revislon
and Reform of the Law, and are taken from the reports to the Legislature by the
Asserably Committes on Revigion and Reform of Laws:

CIVIL CODE.
Sror

100, .
61, 62. '.I.‘he stntut:e:t!l 1897, page 187, relating to the rights of persons, is codified

t
53, 54. '!he statute of 1893. pcn 220, nllﬂn: to the rights of parsons, is codified
9 sections above named
'.I!I\o pro\'hionl of this section are contained In the present section 82. The
section Ik therefore unnecessary

80. The rdm‘n“ consists {o the lnurﬁon of the word “mongolians” after the
WOl egroes.

68, The chn& consists in the substitution of the word “others” for “other”
before “than’; the 'ubltltutlon of t?n party” for “thc parties” after “than”;
uul the substitution of “it" for “that marrings” after “invalfdate.” The

n’rot the section s unchanged.

T0a (79%) 'he change consists in the omission of the words ‘‘procuring
license and" after “to,” thus requiring o license in every case, but lnvlnz
thc mode of celebmtlu the marriage as at present. The section is

84. 'J.‘he amendment ll to make the rule deolured in this section
nppme to all judgments adjudging marriage null, the present section
app)ylni only to cases where o marriage is avnulled on the ground that o

226, The Brer two sentonces of thly sucsian hay i
5 e 0 sen of been recast with the dealgn of
. making the_proceeding for ado tion dlelal thereby supporting t b the
same intecdments which ¢ are lgdnlu{lu in favor of other prooegdlnuycon-
227, i change onsiate Iu Ebe substitution of the word ‘o
. The ¢ e conslats in 8y on of the wo ”
“Ju nnd in the addition of the last sentence, said ":gnuto:e&e u‘t‘i’gerg
for o purpose of making it clear that the papers constitnting parf of the
tion, or of the procseding therefor, must be filed and preserved by the

1

242, 248, 244, 245, The provisions of the above sections, relatin to uardian nnrl
wurd, are controlfed by sections 1747, 1758, and 1703 of ‘ e of Civil
Procedure. GL are, therefore, unnecessary and ml-la

248. The change consists in the Addltlon of tubdlv!llon , Wwhich ﬁ a codification
of the statute of 18784, pﬁe to the care of orphan and
abandoned children. The pa qrovlulonl OTEnat act are, however, omitted
a8 they do not properly find a place de.

247, The a&b :‘M r of this section is provided for in section 1763 of the Code

248, 249. The rovlslono o! these mﬂom are lucluded In sections 1763 and 1770
B8 I e O o Dresocioch %:te mode of placing Insane pervons § o
section, which presci m [ aC! ne ns in e
neyium. bos been supplanted by later Jegialation {see statute of 1697,
31]. relulve the [ %llhment of a lupacy commission, and Pol ml

Code,

204, 265, 206. 207, 288} 209 270. 271. 212 278, 214, 275, 276. Thess sections codify
the statute relative to masters and apprentices, as
amended in 1880, pu 2%.“5:0 old cbapter being rcpealed and mvulom
of the acts above referred to substitu ud In place thereof. In this col
entlon section 1 of tho sumee Imn mlon 204 ; sections 2 and

ouns 3, section 6, section 8 and the latter

¢ oo, e o ot S f et 20l of sl 3
section ; section on 14, 8

sections 10 and 17, 274; section 16, 275; section 20, 270, It will be
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PENAL CODE—Continued.

SECTIUN,
600.—tTontinued. .
stondy, leaves a aas of cases unprovided tor. !I.'l.w word “ten,"
e foui muuoflnhdlvlllonl.l\ubmchmed "nﬂmtwlm
the punishownt for a first vunviction would bo six, men o t. nlne.
wn eal'u. lonm penalty shall altach; tor a second eonvivtion for
% my by sevan, ar even fen yeam, eumils no onn.lty. J’uduv
3] cnlled tln uth-m.!on of the Commissioner to tho error, and
muu

. Jurisdl 4 i
. i B i e, o aay pe e o
u’l‘l&:d. ud.l h has always been lulouh In tho law, the

change conmlsty 1o &hmuon tho m& il g bt The

Mlctlon of any

.. The st b dedg 1°if""'3m tor':'lfn"uhhmt of pervons who in
jon V!

this ntute do am stﬁ eulml'mtln; in the wlll’\mluic\ of a crime In another

state.
7186. Thoobjoctottblsmtlouhumvldorcmmmlm of persons who,
Indns o o! tlw ';lvmrda proart lthh oo .I&llon of crimen within this
ound w!
T84. 'l'llo clmnmwuku in Lhe audstity f the word htaen® for “twenty-
“of*': In l.he submtitution oP the word * 5' taen” for “wixteen,
aw “of"; and in the Inxcrtion of the "brought in plrce of "hlm:."
8. The cliongo “oninbils ln lbo Inwertion of the words ‘or embessling,” after
“slonling,” snd of e words “‘or embenrled,” after t! howonl'ltd
840.. 1'!10 pumouo of ths umendment !- to autlmln an officer eo arrost wluwut
rront ut nighl-tima (or u misdomeanor commitlsd in his pressnce.
Tlu- ¢! eonlllll in the nddltlnn of tho wo “cx«mt wlun tho offense
i com in the prwence of the areasting officer.”
872, The clum enmmu ln.rlv wabatitution of tiw word “complnlnt" for *
tlon. and in the ominslon of the wards “and cammitied to tho eh
unty of blnnk, at tho ond of (he section.
882, 'I‘ho e!um ‘conslsta in the {nsertion of the words “und such doposition may
upou the trlnl of the dofondant, uxeopt in vascy of homlclde, undor
tll:n uum: eondlifon as meutioned In anction 1840, aftor tho word “dis-
cha
907, 010. Thoxo aections purport to authorixe the court, it an offensg Is
mmol'?lz;l::led during 2 teram J’ eml. but aflsr the grand ;:l'ry has been dly-
el to sumnon another ud jury. Therv are now no “teras of
oourt,” * and nmy novelly whie my ur'L nltc-r onc grand jury has been
1 be met by the |ll°n\v of ano

disdu

9156. The chavge emulm in tho omisalon of wordo "elthor by presentmont or,”
afior “court.” Thu change In made for the rcuson that grand jurfes no
Junger have authiority w profor presentments,

9114,  This scetion relates (0 mid deflues prosentnienty by grand juries, and, as thoy
no langer_have nutlmrll.v to Irofec @ proscatiosnt, tho soetlon Ia super-
flooun snd misleading

91). Tha change conulstn in the ombulul of the worde “for the purpose of elther
prowntoient or ndicinient,” aller “chunge. The cha ll mnde boesuss
grund jurles huve no Innger nuthority {0 profer peosen

028, The clmn:u copilsin in tlm :ulutllnrlon of the word “or,” Iu plan- of “'and,”

betworn wlllful nml prrupt.”
925. The statute of 187, mo. lmtlwrlalna the crnnd ‘jur or distrit attornoy
st mln mla?uln- the nm-u anev of an lnterpeeter, b codified jn the lnvt ssntenee.

S, ‘hose seutinu: eommmmh-rlv f Title IV
l.i t l‘w.n ) Oode. They n‘toulm to &m%ﬂn-

&“ nr. aud gince (he nduption of the Oonultul.lon of I8
0 have 1 Inopem

O3, The amendment Is dulsu«l to anthorize an offouse 10 be sct forth under
dln'erenl. «ounln nnd fn excuse tho pnmutlon from electing between Lhem.
Jus w of the Supreme Court slngly uruu- the change.

!I.‘hla Iu l.ho u.-el.lon o8 it exisled prior to lh ! in 1880. !t is belioved
that no good reavon for such \-ql\enl oxlsl

1004, The chan, ennslnl- in the inserilon of l.hc wordn “e¢xcept an provided iu
acction 1134,” after “warden.”  1he object ot the ameudinent In o make
thin acotiug’ conform to Lho proposed chiangr in srclion V0G4,

J008. Tho puspose of the nmendment (s authorizs, whero a demurror (o
indletmont -u-mln«l, the rerubmission of tlie chnrge to tlw gmml #
which (ound the original indietmaent, € IL has not been &
wmnendimmene changen the rule announced in Torelll va 8um (‘.ourl.

k]
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STATUTES OF CALIFORNIA

PASSED AT THE

FORTY-FIRST SESSION OF THE LEGISLATURE

CHAPTER 1.

An act to procule for the yovcrnment of irrigation districls
havng an area of more than five hundred thousand acres
and fv enadle such irrigution disiricls to construct levees
and to profect {he lands within such districls from damage
resulting from floods and the overflow of rivers and for
that purpoese lo provide additional powers for boards of
derectors within such irrigalion districts.

[Approved Janunry 21, 1015, In effect immediately.]
The people of the Stale of California do enact as follows:

Secaron 1. The board of directors of irrigation districts Power of

having an area of move than five hundred thousand acres mey drectors.
expend such sums as may to them seem mnecessary for the
protection of the cunal system of such district or of lands
within such distrcts from damage by finod and from the over-
How of rivers and may contribute funds fur that purpose to
bo expended by or jointly with the government of the United
States of America, or other governments or persons henefited
by the same protective wourk or works, The huard of directors
of any such irrigation distriet may also doe all things neeessary
to insure such irrigation system and the lands within such
distriet from any such domage by flood or overtlow without
first receiving a petition of land owners or frecholders for
holding an election to authorize such expenditure.

SEc. 2. When the issuance of bonds of any such district Burwwug
has been authorized by vote of the electors of such distriet, ™™
for the purpose of protection against floods but have not been
sold, the hoard of directors thereof may borrow for such pur-
pose, at the rate of interest not exceeding seven per cent per
annum, the amount of such authorized bond issue, but- when
such bonds have been sold, the amount borrowed under the
provisions of this section must be repaid.

Seo. 8. In additinn to the powers conferred by the last purowmg
section, the hoard of dircctors of any such distriet shall have i fed
power to borrow for flood protection purposes, in any one year
not to exceed two hundred thounsand dollars at a rate of interest
not grenter than seven per cent per annum,

10381
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dollars per annum and expenses, as supervisor 1 ud rond com-
missior er nol to exeeed twenty ceots per mile eanch way for
traveling to and from his residence while engnged in the per-
format ce of the dutivg of supervision of publie road us rouw!l
conunissinacr, ar ather husiness of the county, snid oxpenses
not to excewd fifty dollam v any one moath,

CHAPTER 451.

An act to repeal an act cntitled “ An act to regulate the erec-
tion of public buildings and siructures,”’ approved
April 1, 1872,

{Approsed May 22, 1915, In effect Ancust 8, 1013.]
T'he people of the Slate of California do enact as follows:

Seorion 1. An act enlitled ““An act to regulate the erec-
tion of public buildings and structures,’’ approved April 1,
1872, is hereby repealed.

CBAPTER 452.

An act to amend section mine hundred fifty-four of the Penal
Code of the Slate of Califorma. relating to charging two
or more differcnt offcuses m indiciments and tnformations.

{Approved May 22, 1015. In efvct Augnst 8, 1015,)
LTe people of the State of California do enact as follows:

Sectrox 1. Section pine hundred fifty-four of the Pepal
Code is hereby amended to read as follows:

954. The indirtment or information may charge two or
more different offcnses connected together in their commission,
or different statements of the some offevse, or two or more
differcnt offenses of the same class of erimes or offenses, under
separate counts, and if two or more indictments or informa-
tions are filed in such cases the court may order them to be
consolidated. The prosecution is not required to elect between
the different offenses or counts set forth in the indietment or
information, but the defendant may be convieted of any
pumber of the offenses charged, and each offense upon which
the defendant is convieted must be stated in the verdict; pro-
vided, that the court, in the interest of justice nnd for good
cause shown, may, in its diseretion, order that the different
offenses or conunts set forth in the indictment or information
be tried separately, or divided into two or move groups and
each of said groups tried separately.
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STATUTES OF CALIFORNIA

PASSED AT THE
FORTY-SEVENTH SESSION OF THE LEGISLATURE

S ——

CHAPTER 1

An act to amend section siz hundred twenty-siz of the Penal
Code, relating to the proteciion of game.

[Approved by the Governor January 18, 1927. In effect immediately.)
The people of the State of California do enact as follows:

Secrion 1, Section 626 of the Penal Code is hereby tats, 1035,
amended to read as follows: Soentie.
626. Every person who between the first day of February rrotection of
and the fifteenth day of October, both dates inclusive, of Moy
any year, hunts, pursues, takes, kills or destroys or has in his %ﬁ&“
possession any kind of wild duck, or goose, or brant or mud- mdé""'
hen or gallinule, or Wilson snipe; or who, at any time hunts, s..,w'.'ﬁ’.‘“'
pursues, takes, kills or destroys or has in his possession any dove.
rail, or wood duck or wild pigeon or any shore bird, except
Wilson snipe, or any sandhill erane, whooping erane or
little brown crane; or who, between the first day of January
and the thirtieth day of November, of any year, both dates
inclusive, hunts, puarsues, takes, kills or destroys or has in
his possession any mountain, desert or valley quail, or cotton-
tail or brush rabbits; or who, between the fifteenth day of
October and the fourteenth day of September, both dates
inclusive, of the following year, hunts, pursues, takes, kills
or destroys or has in his possession any grouse; or who,
between the first day of October and the thirty-first day of
August, both dates inclusive, of the following year, hunts,
pursues, talzes, kills or destroys or has in his possession, any
dove is guilty of a misdemeanor; provided, that in fish and
game districts four, four and one-half, and four and three-
quarters every person who between the first day of November
and the thirty-Srst day of August, of the year following,
both dates inclusive, hunts, pursues, takes, kills or destroys
or has in possession, any dove is guilty of a misdemeanor; or
who, between the sixteenth day of August and the thiriy- ‘
first day of July, both dates inclusive, of the following year,
hunts, pursues, takes, kills or destroys or has in hia posses-
sion, any sage hen, is guilty of a misdemeanor; provided,
that in fish and game district one and one-half every person
who, between the first day of Jamuary and the thirty-first
day of Oectober, both dates inclusive, of any year, hunts,

51018
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STATUTES OF OALIFORNIA. [Ch. 611

2, If an indictment, that it was found by a grand jury of
the county in which the eourt was held, or if an informaiion,
that it was subscribed and presented to the court by tae
distriet attorney of the county in which the court was held.

.3. That the defendant is named, or, if his name cannot be
discovered, that he is deseribed by a fietitious name, with a
statement that his true nams is to the jury or district attorney,
as the case may be, unknown.

4. That the offense was committed at some place within the
jurisdiction of the court, except where the aet, though done
without the local jurisdietion of the county, is triable therein.

5. That the offense was committed at some time prior to
theﬁtime of the finding the indictment or filing of the infor-
ma on.

CHAPTER 611.

An act to amend sections mine hundred fifty-four and nine
hundred fifty-siz of the Penal Codes, relating to pleadings
and form of indictment, information, or complaint in
eriminal cases.

[Approved by the Governor May 18. 1927. In effect July 29, 1027.]
The people of the Btate of California do enact as follows:

SecrTioN 1. Section 954 of the Penal Code is hereby
amended to read as follows:

954, An indietment, information, or complaint may charge
two or more different offenses connected together in their com-
mission, or different statements of the same offense or two or
more different offenses of the same class of erimes or offenses,
under separate counts, and if two or more indictments or
informations are filed in such cases the court may order them
to be consolidated. The prosecution is not required to elect
between the different offenses or counts set forth in the indiet-
ment or information, but the defendant may be convicted of °
any number of the offenses cherged, and each offense uzon
which the defendant is convieted must be stated in the verdict;
provided, that the court in the interest of justice and for good
canse shown, may, in its discretion, order that the differeat
offenses or counts set forth in the indictment or information
be tried separately, or divided into two or more groups and
each of said groups tried separately. A verdiet of acquittal
of one or more counts shall not be deemed or held to be an
acquittal of any other count.

E0. 2. Bection 956 of the Penal Code is hereby amended
to read as follows:

956. When an offense involves the commission of, or an
attempt to commit a private injury, and is deseribed with
suffieient certainty in other respects to identify the act, an
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