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THE BIANCALANA APPELLATE DECISION CREATES SERIOUS
CONFUSION BY CONFLICTING DIRECTLY WITH THE HOLDINGS
OF MULTIPLE PRE-EXISTING REPORTED DECISIONS.

The arguments raised by Appellant in his Answer to the Petition for
Review demonstrates the inconsistency of the Biancalana decision
compared with other pre-existing reported cases, and further demonstrates
an underlying flaw in thinking central to the Biancalana decision. As
Appellant confirms at page 5 of his Answer, “Neither 6 Angels' nor

Millennium Rock? changed the law as stated in Bank of Seoul®.” All of

those cases confirmed that if an error is made by the trustee in processing a
nonjudicial foreclosure, and that error results in a grossly inadequate price
being paid, the sale may be set aside and re-held. 6 Angels further pointed
out that if the error is made not by the trustee, but rather by a third party, in
that case the beneficiary’s loan servicer, it does not satisfy this requirement
that there be an error in the course of processing the foreclosure itself. So
Appellant is absolutely correct that all of these cases were consistent as
were the many other cases cited in Respondent’s Petition. But the Sixth
Appellate District’s Biancalana decision does not follow this pattern, and
its holding is in fact totally opposite the holdings of these other cases.

As Appellant acknowledges, Respondent T.D. Service Company in
this instance was the trustee processing the nonjudicial foreclosure, and not
outside the scope of the foreclosure such as the servicing agent in 6 Angels.

Further, as Appellant acknowledges at page 4 of his Answer, the error that

' 6 Angels, Inc. v. Stuart-Mortgage, Inc. (2001) 85 Cal.App.4th 1279

? Millennium Rock Mortgage, Inc. v. T.D. Service Company (2009) 179 Cal. App.4th 804

* Bank of Seoul & Trust Company v. Marcione (1988) 198 Cal.App.3d 113




was made here “was wholly under T.D. Service’s control . . .” in its
capacity as trustee. As such, the error was directly in the course of
processing the nonjudicial foreclosure and therefore is in keeping with the

circumstances underlying the decisions in Millennium Rock, Bank of

Seoul, and the other such cases involving errors by the trustee, as
distinguished from 6 Angels in which the error was not made by the trustee
but rather was outside the scope of the foreclosure.

In addition, Appellant at pages 3 and 4 of his Answer makes the
same erroneous argument that his counsel made on rebuttal at the hearing
of the appeal. Specifically, Appellant takes the position that in order to

justify relief, the error must have occurred at the sale itself since in the

Bank of Seoul case and in Millennium Rock the error happened to manifest
itself at the auction sale. That is likewise a distinction that the Biancalana
appellate court seemed to make. But it ignores the fact that the trustee’s all-
inclusive duties pursuant to the statutory framework at Civil Code § 2924 et
seq. are not merely to hold the auction sale, but rather to process the entire
nonjudicial foreclosure from processing the notice of default through
issuance of the trustee’s deed. Although in several cases, including Bank of
Seoul, the error occurred at the sale itself, in actuality the error justifies
setting aside the sale if it occurs anywhere within the foreclosure process.

In Millennium Rock the error was actually made prior to the foreclosure

when the auctioneer misrecorded the credit bid information that he prepared
for subsequent use at the foreclosure sale. Other cases such as Little v. CFS
Service Corp. (1987) 188 Cal.App.3d 1354 and Angell v. Superior Court
(1999) 73 Cal.App.4th 691, 701 authorized setting aside and re-holding the

sale where the error by the trustee occurred not at the sale itself, but rather
earlier in processing the foreclosure notices. As the Angell court explained:

“However, when there is a defect in the foreclosure



which is discovered before the trustee’s deed is
delivered to the purchaser, there is no deed which
creates the conclusive presumption of validity in favor
of a bona fide purchaser. Therefore, if a defect

in the foreclosure process is discovered after the trustee has

accepted a bid, but prior to the delivery of the trustee’s sale
[sic], the trustee can abort the sale, return any funds received
to the purchaser, plus interest, and process another
foreclosure.” (emphasis added).

So an error by the trustee anywhere in the foreclosure process, and
not merely at the auction sale, will justify setting aside the sale if the
trustee’s deed has not yet been recorded and if the error results in a grossly
inadequate price. Yet again this line of cases is directly contradicted by the

Biancalana decision which improperly distinguished Millennium Rock

which involved an error that manifested itself at the sale from the current
situation because here the error was made by the trustee in taking down the
credit bid had duly been submitted to the trustee by the beneficiary pursuant
to Civil Code § 2924h(b). As discussed in the Petition for Review, it is a
well established custom and practice in keeping with this statutory
provision and as confirmed in cases such as Passanisi v. Merit-McBride

Realtor’s Inc. (1987) 190 Cal.App.3d 1496, 1503 and Millennium Rock

Mortgage, Inc. v. T.D. Service Company supra at footnote 4, that the

submission of a credit bid from the foreclosing beneficiary prior to the sale,
to be announced by the auctioneer to start the bidding, is an integral part of
the sale process. As such, in accepting that credit bid and using it to start
the bidding at the auction, the trustee is not engaged in any secret or
nefarious bidding as Appellant implies, but rather is merely complying with

the provisions in Civil Code § 2924h in the course of processing the



nonjudicial foreclosure. If it were intended as a secret or private bid as
characterized by Appellant, it would not be made available on the sale
phones usually designated on the Notice of Trustee’s Sale or announced as
the opening bid at the foreclosure auction.

The situation in the Biancalana case did not involve a secret or
private process, but rather the usual submission of a credit bid by the
foreclosing beneficiary as occurs in virtually every nonjudicial foreclosure
in California. Unfortunately in this particular instance the trustee, acting
fully within that capacity in processing the nonjudicial foreclosure, took
down the bid incorrectly and thereby made an error directly within its
duties in processing the foreclosure, which in turn resulted in a grossly

inadequate bid. In keeping with the vast preexisting line of cases cited

above including Millennium Rock, Bank of Seoul, Little v. CFES, and
Angell v. Superior Court, as well as Whitman v. Transstate Title Company
(1985) 165 Cal.App.3d 312, 323; Winbigler v. Sherman (1917) 175 Cal.
270, 275, Sargent v. Shumaker ( 1924) 193 Cal. 122, and Residential
Capital v. Cal-Western Reconveyance Corp. (2003) 108 Cal.App.4th 807,

822, it was therefore appropriate for Respondent as trustee to rescind the
erroneous sale which resulted in the inadequate price and to re-hold the sale
so as to avoid the effects of that error. The Biancalana decision takes the
totally opposite position and thereby creates unjustified confusion by
contradicting directly these pre-existing decisions. While as noted above

“(n)either 6 Angels nor Millennium Rock changed the law as stated in Bank

of Seoul,” Biancalana itself directly does so.

It is respectfully suggested that this Supreme Court resolve this
confusion by hearing the Biancalana case so as to reiterate and clarify that
an error made by a foreclosure trustee anywhere in processing the

nonjudicial foreclosure, including in processing the credit bid duly



submitted by the beneficiary pursuant to Civil Code § 2924h(b), which in
turn results in a grossly inadequate price, justifies setting aside the
erroneous sale, particularly where the trustee’s deed has not yet been
recorded. Particularly during this time of expanded foreclosure activity,
unless and until this point is clarified, there will be increased litigation and
ongoing confusion concerning when a sale may be rescinded and reheld in

this context.

Respectfully submitted,

DATED: December @, 2011 THE DREYFUSS FIRM
A Professional Law Corporation

P —

By: LAMYENCE J. DREYFUSS

Attorneys for Defendant
and Respondent
T.D. Service Company

1014-2312
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