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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

PEOPLE OF THE STATE OF CALIFORNIA, No. S106489

Plaintiff and Respondent, (Riverside
County Superior
V. Court Case No.

INF-030802)
FRED LEWIS WEATHERTON,

Defendant and Appellant.

APPELLANT’S REPLY BRIEF

STATEMENT OF THE CASE AND FACTS

Mr. Weatherton has no objection to respondent’s statement of the
case. (Respondent’s Brief [“RB”] p.1.) He will address errors and
omissions in respondent’s statement of the facts, i.e., the placing of
decedent Sam Ortiz in a truck riding with Nelva Bell and Mr. Weatherton to
take Ms. Olivio home, see RB 2, in the course of responding to each

argument.



ARGUMENT

L THE TRIAL COURT WRONGLY BLOCKED APPELLANT

FROM PRESENTING EVIDENCE POINTING TO VERNON

NEAL AS THE PERPETRATOR OF THE CRIMES AT

BENCH AND IMPEACHING NEAL’S CREDIBILITY AS A

PROSECUTION WITNESS.

A. Overview

Evidence pointing to Vernon Neal as the perpetrator of the crimes at
bench was wrongly excluded from Mr. Weatherton’s trial. Evidence that
someone other than the defendant committed the crime cannot
constitutionally be excluded if it is capable of raising a reasonable doubt as
to the defendant’s guilt. (Holmes v. South Carolina (2006) 547 U.S. 319;
People v. Hall (1986) 41 Cal.3d 826; People v. McWhorter (2009) 47
Cal.4th 318, 367-368; People v. Page (2008) 44 Cal.4th 1, 38.)

~ The decision whether to exclude third party culpability evidence

cannot be based on the perceived strength of the prosecution case. The
probative value of the proffered defense evidence must be independently
evaluated. (Holmes v. South Carolina, supra, 547 U.S. at pp. 328-330.)
Thus, third party culpability evidence must be admitted if on its own it

would be capable of raising a reasonable doubt as to the defendant’s guilt.

(Ibid.; see also Page, supra, at p. 38.)



Respondent relies primarily on what respondent sees as the
“overwhelming” strength of the case against Mr. Weatherton, as shown by
Ms. Bell’s emphatic and unqualified identification of him. Respondent is
utterly convinced that Ms. Bell accurately identified Mr. Weatherton, and
writes, “the idea that Neal, and not Weatherton, committed the crimes
cannot survive even the most casual scrutiny given the state of the record.”
(RB 22.) After summarizing the number of times she identified him, and the
certainty of her identification, respondent concludes: “In order for Bell to
mistake Neal for Weatherton as Weatherton suggests, she would have had
to be more than simply confused; she would have had to be utterly
delusional.” (RB 23.)

Not so; she would only have to have been terribly mistaken. But
what better word than “delusional” to describe Ms. Bell’s conviction that
Mr. Weatherton had somehow engineered a police attack on her from his
jail cell in an effort to discredit her in October of 20017 This was a
delusional belief held by Ms. Bell even when free of the drugs that
admittedly made her paranoid, and made her see people who were not there.
(26 RT 4144-4146; 31 RT 5013; Arg. III, post.)

The truth was that Riverside County Sheriff’s Deputy Justin

Anderson had pressed his informant Teresa Cecena to tell him where she



bought her drugs, and Ms. Cecena gave him the name of Ms. Bell. The
prosecution railed at Ms. Cecena, and called her a “lying, high prostitute”
(23 RT 3575), but Ms. Bell ultimately admitted selling cocaine to Ms.
Cecena on two different occasions. (26 RT 4086—4089.)

Ms. Bell’s utter conviction that Mr. Weatherton was the man who
shot her made her a powerful witness' but also a dangerous one. In a
comprehensive review of research on the question of eyewitness
identification done over the past 30 years, the Oregon Supreme Court
recently concluded,

[Wlitnesses’ self-appraisal of their certainty regarding

identifications they have made, especially when elicited after

they have received confirming feedback from suggestive

police procedures, is a poor indicator of reliability. At the

same time, jurors can find such statements persuasive, even

when contradicted by more probative indicia of reliability.
(State v. Lawson (2012) 352 Or. 724,291 P.3d 673 at p. 695.)

Prosecution witness Ebbe Ebbesen argued that the research
examining the reliability of eyewitness identification was useless in the real

world (see RT 7211-7212; RB 13), but mounting evidence from the real

world confirms the research showing that even very confident eyewitnesses

! The trial court recalled years later that her loud affirmation of Mr.
Weatherton’s guilt was like “channeling the voice of God.” (70 RT 10201 J)



can be mistaken. As of the end of 2012, eyewitness misidentification has
contributed to 72 percent of the 302 wrongful convictions revealed by DNA
evidence. (Innocence Project, Facts on Post-Conviction DNA Exonerations
<http://www.innocenceproject.org/Content/Facts_on_PostConviction_DNA
_Exonerations.php> [as of Feb. 27, 2013]; see also Brandon L. Garrett,
Convicting the Innocent: Where Criminal Prosecutions Go Wrong (2011)
[76 percent of the first 250 convictions overturned due to DNA evidence
since 1989 involved eyewitness misidentification].) No other factor comes
close to creating so many wrongful convictions.

Courts around the country are beginning to notice that the applicable
law governing the admissibility and characterization of eyewitness
identification is at best incomplete, and inconsistent with what has become
an overwhelming body of research. In United States v. Greene (4th Cir.
2013) 704 F.3d 298, the court observed that “The highest courts of two
states have recently called into question the Manson test,” based on the last
35 years of social science research into the reliability of eyewitness
identifications. (See State v. Henderson (N.J. 2011) 208 N.J. 208, 27 A.3d

872; State v. Lawson (2012) 352 Or. 724, 291 P.3d 673.) In both instances,

2 Manson v. Brathwaite (1977) 432 U.S. 98.
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the courts provided defendants greater protections than Manson prescribes.”
(United States v. Greene, supra, 704 F.3d at p. 305, fn. 3)

After a thorough inquiry involving the appointment of a special
matter and a wide range of expert testimony from the defendant and the
State, the New Jersey Supreme Court found “convincing proof that the
current test for evaluating the trustworthiness of eyewitness identifications
should be revised,” adding, “Study after study revealed a troubling lack of
reliability in eyewitness identifications.” (Henderson, 27 A.3d at p. 877.)
The problem was urgent, the court noted in its unanimous opinion: “At
stake is the very integrity of the criminal justice system and the courts’
ability to conduct fair trials.” (Id. at p. 879. See also Minor v. United States
(D.C.2012) 57 A.3d 406.)

In Lawson, a unanimous Oregon Supreme Court noted that since
1979, when that court’s controlling case on eyewitness identification was
decided, “there have been more than 2,000 scientific studies conducted on
the reliability of eyewitness identification.” (291 P.3d at p. 685.) In
reviewing that research, the court stated,

[W]e believe that it is imperative that law enforcement, the

bench, and the bar be informed of the existence of current

scientific research and literature regarding the reliability of

eyewitness identification because, as an evidentiary matter,
the reliability of eyewitness identification is central to a



criminal justice system dedicated to the dual principles of
accountability and fairness.

(291 P.3d at p. 685.)

The court concluded that the factors it had previously used in
assessing the reliability of eyewitness identifications—factors based on
Manson—were “incomplete and, at times, inconsistent with modern
scientific findings.” (291 P.3d at p. 746. See also United States v. Brownlee
(3d Cir. 2006) 454 F.3d 131, 142 [noting that “jurors seldom enter a
courtroom with the knowledge that eyewitness identifications are
unreliable” and “while science has firmly established the inherent
unreliability of human perception and memory, this reality is outside the
jury’s common knowledge, and often contradicts jurors’ commonsense
understandings,” internal quotations marks and citations omitted]; Unifed
States v. Moore (5th Cir. 1986) 786 F.2d 1308, 1312 [stating that “the
conclusions of the psychological studies are largely counter-intuitive, and
serve to explode common myths about an individual’s capacity for
perception,” internal quotation marks omitted]; State v. Guilbert (Conn.
2012) 49 A.3d 705, 720-721 [noting “widespread judicial recognition that
eyewitness identifications are potentially unreliable in a variety of ways
unknown to the average juror” which “tracks a near perfect scientific

consensus”].)



One of the chief problems is the persuasive power of a confident
eyewitness who has no doubt of the accuracy of his or her testimony. In
hundreds of the most serious cases across the United States, eyewitnesses

who were absolutely positive of their identification have been mistaken.’

3 In People v. Wright (1988) 45 Cal.3d 1126, Justice Mosk observed
in dissent,
The same instruction [CALIJIC No. 2.92] also tells the jury,
again without explanation, to consider “The extent to which
the witness is either certain or uncertain of the identification.”
This portion of the CALJIC charge is even more misleading.
The average juror doubtless takes it as confirming the
widespread lay belief that the more certain an eyewitness is of
his identification, the more likely the identification is correct.
Yet that belief is apparently mistaken: as we explained in
McDonald (37 Cal.3d at p. 369), there is in fact a “lack of
correlation between the degree of confidence an eyewitness
expresses in his identification and the accuracy of that
identification. Numerous investigations of this phenomenon
have been conducted: the majority of recent studies have
found no statistically significant correlation between
confidence and accuracy, and in a number of instances the
correlation is negative—i.e., the more certain the witness, the
more likely he is mistaken. (Wells & Murray, Eyewitness
Confidence, in Eyewitness Testimony: Psychological
Perspectives, pp. 159-162.) Indeed, the closer a study comes
to reproducing the circumstances of an actual criminal
investigation, the lower is that correlation (id. at pp.
162-165), leading the cited authors to conclude that “the
eyewitness accuracy-confidence relationship is weak under
good laboratory conditions and functionally useless in
forensically representative settings.” (Id. at p. 165; see also
Deffenbacher, “Eyewitness Accuracy and Confidence: Can
We Infer Anything about their Relationship?” (1980) 4 Law
& Human Behav. 243.) The average juror, however, remains
unaware of these findings: “A number of researchers using a
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The influential document that became controversial in this trial (see Arg.
" IX), the Department of Justice’s Convicted by Juries, Exonerated by
Science, documented 26 cases of wrongful convictions. The purpose of this
1996 document, which was entirely achieved, was to make known to the
world the power of DNA testing in a criminal law context. Worth noting
here is that as to every single one of the 26 exonerations, the wrongful
convictions were supported by eyewitness identifications.

The convergence of research and historical fact has led the New
Jersey Supreme Court to require that jurors be instructed as follows:

Although nothing may appear more convincing than a

witness’s categorical identification of a perpetrator, you must

critically analyze such testimony. Such identifications, even if

made in good faith, may be mistaken. Therefore, when

analyzing such testimony, be advised that a witness’s level of

confidence, standing alone, may not be an indication of the
reliability of the identification.

variety of methods have found that people intuitively believe

that eyewitness confidence is a valid predictor of eyewitness

accuracy.” (Wells & Murray, supra, at p. 159, citing five

recent studies.) Thus rather than correcting this common

misconception of jurors, the CALJIC instruction actually

reinforces it.
(Wright, 45 Cal.3d at p. 1159 (dis. opn. of Mosk, I.).)

Justice Mosk wrote these words in 1988. In the 25 years since they
were written, their truth has been repeatedly confirmed via hundreds of
studies and hundreds of defendants convicted by sincere eyewitnesses who
were later shown to have been mistaken.
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(Model Jury Charge (Criminal), Identification: Out-of-Court Identification
(2007); see State v. Romero (N.J. 2007) 191 N.J. 59, 922 A.2d 693, 703.)
Jurors have great difficulty in distinguishing between accurate and
inaccurate eyewitnesses.’ Mistaken eyewitnesses no less than accurate
eyewitnesses are telling what they believe to be the truth, and thus the
cognitive faculties jurors usually deploy in making credibility judgments

about lying witnesses do not work well in this context.’ Research also

4 See Benton et al., Has Eyewitness Testimony Research Penetrated
the American Legal System? A Synthesis of Case History, Juror Knowledge,
and Expert Testimony in The Handbook of Eyewitness Psychology:
Memory for People (Lindsay et al. eds., 2007), pp. 453, 475-487.

5 This also explains why cross-examination—the great engine for
uncovering truth—often sputters in the face of an honest but mistaken
eyewitness. In this case, it is clear that the testimony of Ms. Bell became
more and more forceful and insistent during cross-examination, when she
was not struggling with an uncertain memory of the details of what
happened. As both the DNA exonerations and empirical study show, cross-
examination cannot protect against wrongful identifications. See Epstein,
The Great Engine That Couldn’t: Science, Mistaken Identifications, and the
Limits of Cross-Examination (2007) 36 Stetson L. Rev. 727; Wells,
Eyewitness Identification: Systemic Reforms (2006) Wis. L. Rev. 615
[“Cross-examination, a marvelous tool for helping jurors discriminate
between witnesses who are intentionally deceptive and those who are
truthful, is largely useless for detecting witnesses who are trying to be
truthful but are genuinely mistaken.”]; State v. Clopten (Utah 2009) 223
P.3d 1103, 1110 [because eyewitnesses may express almost absolute
certainty about identifications that are inaccurate, research shows the
effectiveness of cross-examination is badly hampered].
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shows jurors, and most people, have some fundamental misconceptions
about eyewitness memory and how it works ®

In this case, how could Ms. Bell be wrong? According to her
testimony, she had known Mr. Weatherton for a while, and had been
friendly with him. (See AOB 12.) Earlier that evening, the two of them rode
in a truck to take Connie Olivio home, and then went together over to Joann
Norris’s house to get more drugs. However, as respondent writes, “at some
point during the evening, after Weatherton and Bell had returned to Hunt’s
house, Weatherton was outside of the house and attempted to enter through
an unlocked side door. (26 RT 4146—4147.) Hunt retrieved a knife from the
kitchen and told Weatherton, “Boo-Boo, didn’t I tell you don’t come back
here?” (26 RT 4147-4148.) Weatherton replied, “I bet you won’t be saying

that tomorrow. (26 RT 4148.).” (RB 3.)

6 See, e.g., Boyce et al., Belief of Eyewitness Identification Evidence,
in The Handbook of Eyewitness Psychology: Memory for People (Lindsay
et al. eds., 2007) p. 501; Loftus et al., Eyewitness Testimony: Civil and
Criminal (4th ed. 2007); Brigham & Bothwell, The Ability of Prospective
Jurors to Estimate the Accuracy of Eyewitness Identifications (1983) 7 Law
& Hum. Behav. 19; Cutler et al., Juror Sensitivity to Eyewitness
Identification Evidence (1990) 14 Law & Hum. Behav. 185-191;
Schmechel et al., Beyond the Ken? Testing Jurors’ Understanding of
Eyewitness Reliability Evidence (2006) 46 Jurimetrics 177; Benton et al.,
Eyewitness Memory is Still Not Common Sense: Comparing Jurors, Judges
and Law Enforcement to Eyewitness Experts (2006) 20 Applied Cognitive
Psychol. 115.
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This paragraph, reasonably construed, meant that Hunt’s anger
would dissipate by the following day. This reading is supported by the
undisputed fact that Mr. Weatherton regularly slept on Mr. Hunt’s property,
used Mr. Hunt’s house for necessities, and was allowed by Mr. Hunt to
keep his clothing in the house’s north bedroom. (27 RT 4764.) 1t is further
supported by Ernest Hunt’s direct testimony and interviews of him on the
following day. Mr. Hunt did not say anything to the police resembling
Nelva Bell’s testimony about how he felt, denied ever waving a knife at Mr.
Weatherton, did not remember being made afraid by anything Mr.
Weatherton did, and had never stopped regarding Mr. Weatherton as one of
his friends. (38 RT 6093, 6102.)

Ms. Bell’s fear of Mr. Weatherton, however, was likely born of this
exchange or something like it. She testified that LaTonya was afraid for Mr.
Hunt’s life, that Mr. Hunt was too scared of Mr. Weatherton to take a bath,
and that LaTonya asked her to stay the night with her and go with her in the
morning to see Miss Katie and tell her that if something happened to Mr.
Hunt, it would be Mr. Weatherton who did it. (26 RT 4152.)

LaTonya apparently left her baby with Nelva while she went up to
Sam Ortiz’s house. Ernest Huntv exploded into a rage when he learned that

LaTonya had left his house and her child behind; he was “trippin’ and



acting crazy,” and told Nelva to immediately go get LaTonya and tell her to
fetch her child. (26 RT 4191-4192.) According to Nelva, she and LaTonya
came back for the child together and returned with the child to Sam Ortiz’s
house. (AOB 16-17.)

Nelva Bell testified that she was asleep when she suddenly heard a
voice yelling, “LaTonya, Tonya, \Tonya, Tonya, Emest is dead!” (AOB
18-19; 11/13/98 hospital interview, People’s Exh. 71; transcript of
interview, 40 CT 1543.) Why would Mr. Weatherton yell LaTonya’s name
so often? Why would he expect to advance his interests by telling everyone
that Ernest Hunt was dead? The shooting occurred early in the moring, in a
room with a small window, closed curtain and little light. Ms. Bell was
roused from sleep and dreams. She was a serious abuser of cocaine, and
used it anywhere from daily (42 RT 6945-6946) to three times a week
(27 RT 4222).

Dr. Pittel’s testimony, and Dr. Shomer’s testimony, left no doubt that
such a person could have “source attribution errors.” (41 RT 6653 et seq.,
41 RT 6714; 42 RT 6838—6841.) Dr. Ebbesen recognized that eyewitnesses
could be absolutely certain but be mistaken; the issue in his mind was the
frequency of such errors. (44 RT 7215-7216, 7225.) Dr. Siegel, though

minimizing the effects of crack cocaine, testified that women react much
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more intensely to cocaine than do men. (44 RT 7321.) Itis entirely possible
that Nelva Bell’s circuitry could have crossed, and hardened into the
powerful conviction of Mr. Weatherton’s guilt that so impressed the trial
court and the jurors, even though she was wrong.

Mr. Weatherton cannot explain why Ms. Bell became convinced that
Mr. Weatherton was a deadly enemy of his benefactor Ernest Hunt, or why
she wrongly identified him as the shooter. We do know, however, that
Ms. Bell was still under the influence of cocaine when the crime took place
(she later tested positive for cocaine at the hospital [32 RT 5124]); that she
was under very high stress and in a life-threatening situation when she woke
up—a condition that both the prosecution and defense experts agreed could
distort the reliability of a witness’s recollection (41 RT 6651-6652; 44 RT
7200); that the conditions were dark (an ill-lit room with the sun barely
risen) as well as desperate, and her eyes were on a “big black gun,” (26 RT
4174-4175), and that she admits not knowing much of anything that

happened other than an unshakeable certainty that Mr. Weatherton did it.”

7 Nelva Bell’s statement, after she was repeatedly contradicted by
her own inconsistent testimony: “We just stopped to get high, and if you
talking about—you know what I mean, I’'m going to—to speak—I’m not
really sure everything and I don’t want nothin’ to come back on me, you
know what I mean? Now, time frame—I'm not—don’t know the time frame
and don’t know the—/ do know for a fact who shot us, not anything else.”
(26 RT 4192-4193, emphasis added.)
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We also know that Ms. Bell had an admitted tendency to get
“paranoid,” (26 RT 41444146, 27 RT 4275,31 RT 5013, and see
policemen where there were none, and that she accused Mr. Weatherton of
orchestrating her arrest for selling cocaine after he had been in jail for
nearly three years. (See AOB, Claim III; Arg. I1I, post; 25 RT 3972; 27 RT
4289.) In light of both theory, in the form of substantial amounts of research
performed over decades, and practice, in the form of hundreds of wrongful
eyewitness identifications that sent innocent people to prison or to death
sentences, the unshakeable certitude of both Ms. Bell and respondent is
misplaced.

Respondent also argues that Ms. Bell’s identification of Mr.
Weatherton was corroborated. Corroboration evidence, however, as the trial
court recognized, was extremely weak. After the prosecution’s case had
concluded, the following exchange took place during the out-of-court
discussion of whether or not Dr. Shomer’s testimony should be admitted:

THE COURT: The reason I am letting it in is because you

have no corroborating evidence, and the other cases that I

read like Sandoval, Walker, Sanders, McDonald, all those

cases had some corroboration like fingerprints. In fact, I think

even in Sanders they knew the defendants beforehand, but

they still had corroborating evidence.

MS. CARTER: Well, I would remind the Court there is

corroborating evidence in this case. I realize it does not
probably rise to the level of an indisputable fingerprint.
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THE COURT: Remind me because—

MS. CARTER: The walking footprints to the scene and the
running footprints from the scene that come back to the
defendant based upon not only what Michelle Merritt tells us
about probably, but also based on what Rody Johnson told us
about looking at where he knew the defendant was standing.
Furthermore—

THE COURT: It is almost like saying you wouldn’t be
surprised to find my fingerprints in my house, because I live
there.

MS. CARTER: He doesn’t live down at the other place. He
lives at Ernest Hunt’s house, and those footprints were
walking toward and running away from Ernest Hunt’s house.
Furthermore, that is consistent with and corroborated by what
Mr. Vernon Neal tells us by seeing something, someone
flashing across there, and then would be running in that
direction and over to find that lo and behold, there stands the
defendant. I realize it is not the same thing as a fingerprint,
but it is corroborating evidence, your Honor.

THE COURT: It would be nice for corroboration purposes if
you had blood, fingerprint, gunshot residue, clothing, a
weapon.

MS. CARTER: It would be great, but unfortunately I don’t.

(41 RT 6598-6599.)

According to respondent, “two independent witnesses testified that

Fred Weatherton was in possession of a handgun shortly before the

murders.” (RB 33.) Respondent is here extrapolating from possibilities to

certainties.
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Curtis Neal testified that Mr. Weatherton once bought a toy gun, and
he wondered why a grown man would do such a thing. (36 RT 5934.) He
also testified that when Mr. Weatherton was “bullshitting™ about robbing
drug dealers he had a blue bag with him that might have had a gun in it, but
Neal never saw what was in the bag, and he had never, ever seen Mr.
Weatherton with a real gun. (37 CT 10966-10967.)

Joanne Norris testified that Mr. Weatherton had something that
Jooked like a gun hidden by a sock at the time he was asking her if she
needed help dealing with the “youngsters” that were hanging around outside
her house chasing away customers. She, t0o, had never seen Mr.
Weatherton with a gun before, and told the officer that what she saw might
not have been a gun. (31 RT 5080-5082.)

According to respondent, Mr. Weatherton’s “need for money was
well-established.” (RB 34.) He was sleeping in an abandoned automobile
outside Ernest Hunt’s house; it is a reasonable inference that he needed
money. As Curtis Neal noted, however, LaTonya Roberson and Sam Ortiz
could not have been shot for their money, because they didn’t have any.
(AOB 39-40; 37 CT 10981-10982.) Respondent states that the perpetrator

Jooked through Sam Ortiz’s wallet (RB 4; see 26 RT 4159-4160), but the
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presence of $40.00 in Sam Ortiz’s wallet after he was shot (see AOB 33)
cuts against money as the motive for the crime.

Respondent then points to footprint evidence, and says that Mr.
Weatherton’s shoe prints showed him running from the scene of the crime,
“which would be expected of someone who had just shot three people.”
(RB 34.) Respondent is here describing what respondent wishes the
evidence shows rather than what it actually shows. Appellant has
summarized the reasons why the chart made from memory by Officer
Johnson three years after he walked around the crime scene was
meaningless, and why the six random photographs of shoe prints taken
“somewhere round the crime scene” were irrelevant; see AOB 34-36;
306-311. Given that Mr. Weatherton lived within a few yards of all the
photographs, it was no more surprising to the trial judge that Mr.
Weatherton’s footprints were there than that the trial court’s fingerprints
would be found inside his own house. (41 RT 6598-6599.)

Respondent does not dispute any of Mr. Weatherton's factual
description of how the random shoe prints were gathered and identified
without any notice taken of shoe prints that did not resemble Mr.
Weatherton’s, or the substance of Michelle Merritt’s testimony, or how

Officer Johnson made up his chart three years after he visited the scene of
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the crime. The weakness of this evidence led the prosecutor to abandon the
footprints as probative evidence by closing argument, and shift to a version
of events that had Mr. Weatherton burying the clothes and weapon and ill-
gotten goods in some unknown hole in the desert rather than throwing
anything towards the canal. (See 47 RT 7699-7700.)

The footprint “evidence™ in this case was concocted years after the
fact, and was worthless. Even if admissible, its weight was minimal. It
purported to support Vernon Neal’s testimony that he saw Mr. Weatherton
“flash” through a row of tamarisk trees to the canal, and to support the
notion that Mr. Weatherton threw the “long black gun™ he had used to kill
the victims into the canal. (RB 4.)

A look at the photographs showing the problems posed by this
scenario indicates how unlikely it was. (See, 1 SCT 263, 265, 267.)°
Assuming, however, that Mr. Weatherton could have made such a long and
accurate toss, why was the gun not found when police investigators dragged
the canal? Respondent writes that “if a gun were to float away, there was no
barrier in the canal to prevent it from traveling all the way to Lake Cahuilla.

(40 RT 6440.)” (RB 12.) The laws of physics are clear. Big black guns do

8 The photographs also show the fence was bordered bvy pure sand
— prime country for locating at Jeast fragments of footprints, if there were
any to be found.
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not float. There was six to twelve inches of sand in the bottom of the canal
in the areas with which we are concerned. The Indio police dragged the
canal, to no avail. (AOB 31-33.)

The question of where the gun went begs the question of what
happened to the army jacket, and fingerless gloves, and whatever may have
been taken from the decedents. Mr. Weatherton was arrested on the
morning of the crime not long after its commission. When he was first seen
by Officer Johnsbn just after 7 am, he was wearing the same clothes he had
worn the night before, including a blue, black and silver jacket. Everything
about him and his clothes was analyzed. No incriminating evidence was
found. No army jacket or fingerless gloves, let alone a big black gun or
currency, were ever found.

Ms. Bell remained adamant that Mr. Weatherton wore an army
jacket, when he was doing the shooting. (26 RT 4174-4175.) Where did it
g0? What about the fingerless gloves? And any ill-gotten goods or money?
These things could not possibly have been have been thrown into the canal;
as respondent writes, “the fence around the All American Canal was six feet
high with three layers of barbed wire on top and the canal itself was
anywhere from 57 to 65 feet from the fence. (40 RT 6430, 6436-6438.)”

(RB 11-12.)
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Respondent rests after having come up with an “explanation” of how
Mr. Weatherton supposedly disposed of the gun, and nowhere tries to
explain what happened with the other missing material.

As noted, the prosecutor evidently recognized the weakness of the
footprint—to—canal-fence theory, and argued in closing that Mr. Weatherton
had 25 minutes to dispose of the weapon and clothing (6:40 a.m.—7:035
a.m.), and probably used that time to bury it all somewhere, “who knows
where,” in the desert. (47 RT 7699-7700.) See also, prosecutorial
speculation that he must have buried the clothing and gun “somewhere in
the desert area.” (41 RT 6601.) Respondent does not acknowledge this part
of the prosecutor’s closing argument.

In sum, if Mr. Weatherton were the perpetrator, he had precious little
time to do anything after the shootings. Vernon Neal was only a few
minutes behind LaTonya as he followed her from her house to Sam Ortiz’s
house; he drove straight to his house with a child who lived at Eric
Roberson’s house and stayed there for an hour before returning to the scene
of the crime. According to Nelva Bell, Vernon Neal came in not long after
she was shot. Vernon testified that he saw Mr. Weatherton almost
immediately after getting into his car to drive away; Officer Johnson saw

Mr. Weatherton in his blue, black and white jacket at about 7:05 a.m.
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Mr. Weatherton was picked up at his house by the police shortly thereafter.
There is no physical evidence and no meaningful corroboration of Ms.
Bell’s identification of Mr. Weatherton as the perpetrator.

B. Evidence Pointing to Vernon Neal Was Enough to Raise
a Reasonable Doubt as to Mr. Weatherton’s Guilt

Respondent echoes the prosecutor in arguing that evidence of motive
and opportunity are legally insufficient to establish reasonable doubt: “the
most that Weatherton could show was that Neal may have had a possible
motive and may have had the opportunity to commit the crimes. However,
this showing is legally insufﬁcient to raise a reasonable doubt of
Weatherton’s guilt.” (RB 19, 21; see 21 RT 3508-3510.)

There are no cases in California or anywhere else holding that
evidence of both motive and opportunity are legally insufficient to be
presented as third-party culpability evidence. In Hall, this Court held that
evidence of motive or opportunity would not suffice (41 Cal.3d at p. 833),
but the presence of the two together can indeed raise a reasonable doubt
about whether or not Mr. Weatherton was guilty of the crimes at bench.

The question is to be resolved case by case on the basis of the factual
record, but a look at cases involving evidence of jealous lovers 1s
instructive. In People v. Prince (2007) 40 Cal.4th 1179, defendant argued

on appeal that it was error to exclude six witness statements showing
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jealousy and relationship problems between the victim and her boyfriend.
However, defense counsel repeatedly failed to proffer diréct or
circumstantial evidence linking the suspect to the crime, despite telling the
court he would do so. As a result, there was only evidence of motive, no
evidence of opportunity, and nothing else linking the suspect Burns to the
killing; this Court affirmed the trial court. (Id., 40 Cal.4th at p. 1241.)

In People v. Adams (2004) 115 Cal. App.4th 243, the court applied
Hall in reaching the conclusion that the trial court had not erred in refusing
to allow a defendant to present evidence of the existence of a violent
relationship between a murder victim and her former boyfriend, Rick
Kallerup. The court reasoned, “Kallerup’s history of violence toward [the
victim], without direct or circumstantial evidence linking Kallerup to the
actual perpetration of the crime, was inadmissible under Evidence Code
section 1101.” (4dams, supra, 115 Cal. App.4th at p. 253.) In so concluding,
the court carefully reviewed the evidence proffered by the defendants
purporting to link Kallerup to the scene of the crime (beer cans, cigarettes),
and showed that it actually had no connection with Kallerup, and there was
no evidence that Kallerup was anywhere near the scene of the crimes near

the time the crime happened. (/bid.)



In People v. Yeoman (2003) 31 Cal.4th 93, 140, this Court found that
the trial court’s exclusion of third-party culpability evidence was proper
where neither the third-party “nor his accomplice was seen in the vicinity of
[the victim’s] house at or about the time of the killing.” On the other hand,
“testimony that an unidentified person unlike defendant in appearance had
left the murder site close to the time of the crime was highly relevant” and
therefore admissible. (Id., 31 Cal.4th at p. 141.)

The case at bench was not an abstract failure to investigate every
possible lead, as was the case in People v. Page, supra, 44 Cal.4th at p. 34,
or a case like People v. Pride (1992) 3 Cal.4th 195, where the victim’s
husband, who had a generic “motive,” was not shown to be anywhere near
the crime scene at the time the crime was committed. (/d., 3 Cal.4th at
pp. 237-238.) Here, there is evidence that not long before the victims were
killed at Sam Ortiz’s house, Vernon Neal kicked in the door to Sam Ortiz’s
house and got into a fight with both the deceased, presumably to stop
LaTonya from drug use—even though Vernon Neal was a known drug user
himself. (38 RT 6157-6158, 6163, 6181.) There is evidence of Vernon
lying about his feelings for LaTonya, and lying about why he was searching
for her throughout the night—even to the point of going to the house of an

enemy sleeping with LaTonya, a man with whom he had previously been in
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a fight, and doing this instead of showing up on time for the first day of a
| new job. (See AOB 64-79.)

Vernon Neal had more than a general motive—he had a
demonstrated willingness to kick in the door of Sam Ortiz’s house when
LaTonya was inside sleeping with Sam. He had more than an abstract
opportunity—he was there on the scene no later than a few minutes after the
cfimes were committed, and had been looking for LaTonya throughout the
night. Unlike Mr. Weatherton, Vernon had an opportunity to dispose of the
instruments and fruits of the crime; he could have taken them all back to his
house, where he stayed for an hour before returning to the crime scene. The
evidence so showing could have raised a reasonable doubt as to whether
Mr. Weatherton committed the acts for which he was convicted. It was error
to not allow him to present it to the jury. (Hall, supra; Holmes, supra.)

C. The Evidence at Issue Was Relevant Evidence
Underminine Vernon Neal’s Credibility

How was Vernon Neal’s testimony important to the prosecution’s
case? He was not only the purported “discoverer” of the bodies no later than
minutes after the crime took place, but he was the origin of the
prosecution’s theory that Mr. Weatherton ran through the tamarisk trees
towards the canal in order to dispose of the murder weapon; he told the

police of seeing someone flashing along while he was driving his car away
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from thé scene of the crimes. (27 RT 4358; 28 RT 4471.) Officer Johnson
began looking for footprints of Mr. Weatherton where he thought Mr.
Weatherton was seen by Vernon Neal. (34 RT 55 13.) According to his
brother Curtis, Vernon told the police that he saw Mr. Weatherton heading
for the canal, and that Mr. Weatherton had a gun. (See 37 CT
10969-10970.) When the trial court pressed the prosecutor to itemize
corroboration in this case, the prosecutor quoted one witness—Vernon
Neal. (41 RT 6598-6599.) He was a valuable witness for the prosecution.

Respondent argues that the problem with LaBritta Ross’s testimony
is not that it is hearsay,’ but that it is irrelevant. (RB 26.) He states that
“even if Roberson was upset at Neal at a particular point in time, she did not
necessarily stay upset with him or stop seeing him or associating with him.”
(RB 27.) Respondent further asserts that Neal and Roberson “seemingly had
reconciled over these events.” (RB 27-28.)

There is evidence of LaTonya and Vernon breaking up and getting
back together, but there is no evidence at all of reconciliation after Vernon
Neal had forced open the door to Sam Ortiz’s house because LaTonya was

inside with him. There, Vernon got into a “little melee” that featured a golf

9 No one challenged the trustworthiness of either LaBritta Ross or
Yolanda Harmon when they related what they had been told by LaTonya
and Vernon Neal.
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club being swung at him—an incident that he felt he had to explain to
Yolanda Harmon. Vernon Neal said at the 402 hearing that LaTonya
eventually asked him for a ride home that night (27 RT 4405-4406), but the
jury should have been allowed to disbelieve that happy ending'® —

. especially since LaTonya returned to Sam’s house, and was found there
again by Vernon Neal in the early morning of November 1, 1998.

In sum, the excluded evidence was relevant to impeach Vernon’s
testimony by (1) undermining both his explanation as to why he was
Jooking for LaTonya all night and casting doubt on his characterization of
his feelings for LaTonya, and (2) providing evidence of a motive to falsely
cast blame on appellant.

D. The Errors in Restricting the Presentation of Evidence
Were Prejudicial

Respondent states that Mr. Weatherton was “the only logical
suspect” in this case (RB 33), but Vernon Neal is a much more logical
suspect. He was stalking LaTonya all night long. He looked for her at her
house, and then at Ernest Hunt’s house. (28 RT 4464.) Early that morning,
he went to her house, and learned from her brother that she had gone to Sam

Ortiz’s house, about 15 minutes before he arrived. (27 RT 4375; 28 RT

10 yolanda Harmon testified that Vernon told her he “tried” to get
LaTonya to come away with him. (38 RT 6179.)
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4493.) He then headed over to Sam Ortiz’s house, even though he was late
for work on the first day of his new job. This is not the behavior of an
indifferent man.

His proffered reasons were contradictory (either to give her money
5o she could have a birthday party for her child, or to keep her from
blowing her welfare check on drugs), and each implausible; he was a
known drug user himself. His jealousy was attested to by LabBritta Ross, a
close friend of the deceased. Finding a loved one in bed with another has
long provoked outbursts of unrestrained violence. The perpetrator
overlooked $40.00 in Sam Ortiz’s wallet; an unlikely error if the perpetrator
had been motivated by a need for money.

As counsel argued to the jury, Ms. Bell was convinced that Ernest
Hunt was in mortal danger from Mr. Weatherton, and attributed these
sentiments to the deceased LaTonya Roberson—but such enmity was
unlikely. It was undercut by Mr. Hunt’s having given Mr. Weatherton
permission to sleep on his property and use his house, and was denied under
oath by Mr. Hunt. No one has explained why anyone would seek to gain
entrance into the crime scene by falsely saying that “Ernest Hunt is dead.”
According to Nelva’s hospital testimony, the perpetrator cried out the name

of LaTonya over and over and over. (40 CT 11543.) Vernon Neal testified
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that this is exactly what he yelled out when he approached the house.

(AOB 27;27 RT 4351-4352.)

Finally, respondent’s assertion that the evidence is “overwhelming”
is not only unsupported by this record, but it is belied by the jury’s behavior.
One juror was undecided, while three jurors initially voted to acquit. One of
them (Juror No. 8) was removed by the trial court, but contentious
deliberations continued. A verdict was reached after 11 hours of
deliberations and many rereads of testimony. Not long therg:aﬁer, a seated
juror and two alternates approached defense counsel with complaints about
the deliberations, leading to hearings on juror misconduct that lasted nearly
as long as the trial itself.

Aside from the merits of those claims (see Args. IV-VII, post), they
support Mr. Weatherton’s analysis of the record by suggesting that the
evidence against Mr. Weatherton was far from overwhelming. This case
was contentious, and very close. The trial court’s refusal to allow evidence
pointing at Vernon Neal as the perpetrator of the crimes at bench and

undermining Vernon Neal’s credibility was prejudicial error.
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I[I. THE TRIAL COURT’S UNDISPUTED ERROR IN
SUBJECTING MR. WEATHERTON TO PHYSICAL
RESTRAINTS WAS PREJUDICIAL.

Respondent acknowledges that the trial court, relying on precedent
that was subsequently overruled by this Court, ordered the use of restraints
without making a finding of manifest necessity, and thus that the shackling
order was error. (RB 35, 39.) Respondent argues that this error does not
require reversal because (1) the record does not demonstrate that the jury
was aware of the leg brace, and (2) the error was harmless. Respondent is

wrong on both counts.

A. The Jurv Knew That Mr. Weatherton Was Restrained

In cases where this Court, and federal courts, have found no
evidence in the record indicating that the jury was aware of physical
restraints, there has been no finding of prejudice. (See, e.g., People v.
Lightsey (2012) 54 Cal.4th 668; People v. Letner (2010) 50 Cal.4th 99,
154-156; People v. Ervine (2009) 47 Cal.4th 745, 773-774; People v.
Cleveland (2004) 32 Cal.4th 704, 740 [““We have consistently found any
unjustified or unadmonished shackling harmless where there was no
evidence it was seen by the jury’”]; Unites States v. Mejiav (9th Cir. 2009)
559 F.3d 1113, 1117 [**When the jury never saw the defendant’s shackles

in the courtroom, we have held that the shackles did not prejudice the
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defendant’s right to a fair trial’”]. See also Packer v. Hill (9th Cir. 2002)
291 F.3d 569, 583, overruled on other grounds, Early v. Packer (2002) 537
U.S. 3 [holding that defendant who was improperly placed in a leg brace for
security reasons suffered no prejudice where no jurors interviewed after
trial recalled seeing the brace].)

Here, unlike any of these cases, the trial court itself weighed in to
make the record clear that when Mr. Weatherton stood up to greet the jury,
there was an audible click on the leg brace. The court stated,

Well, when he stood up to greet the jury, there was a[n

audible] click on the leg brace. I mean I could hear it up here.

I am sure that the jury could hear it if they were alerted to

what was happening. They might not have even realized it.

(I0RT 1142))

Mr. Weatherton’s restraints were not only audible in the courtroom,
they were visible to the jury at the jury viewing of the crime site. (43 RT
7008.) Respondent states that it was possible that the jury did not locate Mr.
Weatherton as the source of the sound, and says that “the noise produced by
the leg brace was hardly of such a character as to inescapably command the
attention of the jury and make the presence of the leg brace readily

apparent.” (RB 42.) The case law, however, does not require that the jury be

bowled over by the restraints. If the jury was aware that a determination had
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been made that the accused had to be physically restrained, then a good
portion of the damage caused by the use of restraints had been done.

In Holbrook v. Flynn (1986) 475 U.S. 560, 568569, the high court
observed that shackling, like prison clothing, is an indication of the need to
separate a defendant from the community at large, creating an inherent
danger that the jury may form the impression that the defendant is
dangerous or untrustworthy. Therefore, “[i]n the presence of the jury, [the
defendant] is ordinarily entitled to be relieved of handcuffs, or other
unusual restraints, so as not to mark him as an obviously bad man or to
suggest that the fact of his guilt is a foregone conclusion.” (Stewart v.
Corbin (9th Cir. 1988) 850 F.2d 492, 497.)

As this Court wrote in People v. Duran (1976) 16 Cal.3d 282,

[T]he shackling of a criminal defendant will [cause] prejudice

in the minds of the jurors. When a defendant is charged with

any crime, and particularly if he is accused of a violent crime,

his appearance before the jury in shackles is likely to lead the

jurors to infer that he is a violent person disposed to commit

crimes of the type alleged.

(People v. Duran (1976) 16 Cal.3d 282, 290; see also People v. Tuilaepa
(1993) 4 Cal.4th 569, 583-584.)
Respondent speculates that the jury may not have located the sound

in the person of Mr. Weatherton, but it’s far more likely that since the sound

consisted of the brace locking when Mr. Weatherton stood up, that the jury
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knew very well from whence the sound came; after all, the trial court’s
comment was made just after Mr. Weatherton stood up for the purpose of
greeting the jury, at a time when the jury’s attention was almost certainly on
him. The most reasonable conclusion on this record is that the jury was well
aware that Mr. Weatherton was restrained during his trial."

When the defendant’s erroneous shackling was known to the jurors
in the courtroom, habeas relief is likely. (See People v. Duran, supra;
Rhoden v. Rowland [ﬁ] (9th Cir. 2002) 172 F.3d 633, 636—637 [citing
cases]; Dyas v. Poole (9th Cir. 2003) 317 F.3d 934, 937, cert. den., 540 U.S.
937 [defendant who concededly was unconstitutionally shackled during trial
showed prejudice from the shackling when at least one juror saw the

shackles in the courtroom during trial, the defendant was charged with a

"' The trial court, in an attempt to mitigate the impact of jurors’
awareness of the physical restraints, gave an instruction confirming that Mr.
Weatherton had been restrained:

The fact that physical restraints have been placed on the

defendant must not be considered by you for any purpose.

They are not evidence and must not be considered by you.

You must not speculate as to why restraints have been used in

determining the issues in this case. Disregard this matter

entirely.

(46 RT 7516; 59 RT 8893-8894.)

Such instructions have never been thought to eliminate the inevitable
prejudice caused by the apparent need to physical restrain the accused, and
respondent does not argue otherwise.
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violent offense which increased the risk that the shackles branded her as
having a violent nature, and the evidence of guilt was not overwhelming].)

In People v. Sanchez (2011) 200 Cal.App.4th 70, the court
distinguished the presence of armed officers in the courtroom: “While
shackling and prison clothes are unmistakable indications of the need to
separate a defendant from the community at large, the presence of guards at
a defendant’s trial need not be interpreted as a sign that he is particularly
dangerous or culpable. [Citation omitted].” (/d., 200 Cal.App.4th at p. 75.)
This Court made a similar distinction in People v. Stevens (2009) 47 Cal.4th
625, 633—634.

It may be that a leg brace won’t create the same sense of anxiety as
does the stun belt (see People v. Mar (2002) 28 Cal.4th 1201, 1224), but it
has every bit as much an impact on the presumption of innocence.
Respondent asserts that because the leg brace did not impair Mr.
Weatherton’s ability to think clearly in the same manner as a stun belt, it did
not implicate the factors identified as important to due process by the
supreme court in Deck v. Missouri; “accordingly, any error in the
application of a leg brace should be reviewed under Watson as an error of

state law.” (RB 41.)



Respondent is wrong. In Deck v. Missouri (2005) 544 U.S. 622, the
high court identified three values that are undermined by shackling made
evident to the jury. The primary factor, one affected by any form of
observable restraint, is the damage done to the presumption of innocence.

[T]he criminal process presumes that the defendant is

innocent until proved guilty. Coffin v. United States, 156 U.S.

432,453, 15 S.Ct. 394, 39 L.Ed. 481 (1895) (presumption of

innocence “lies at the foundation of the administration of our

criminal law”). Visible shackling undermines the presumption

of innocence and the related fairness of the factfinding

process. Cf. Estelle, supra, at 503, 96 S.Ct. 1691. It suggests

to the jury that the justice system itself sees a “need to

separate a defendant from the community at large.” Holbrook

v. Flynn (1986) 475 U.S. 560, 569.

(Deck, supra, 544 U.S. atp. 630.)

Mr. Weatherton was the only African-American in the courtroom for
much of the trial, and he was also the only person under physical restraint in
the courtroom. The dignity of the proceedings was not undone as much as it
would have been had there been visible chains around Mr. Weatherton, and
his ability to communicate with counsel was not as impeded as it would
have been by chains, but the limits on his physical movements marked him

as dangerous, as different from everyone else in the courtroom.

B. The Error Was Prejudicial

Finally, in evaluating the prejudicial impact of unlawful restraints the

strength of the case is a legitimate factor to consider, along with the nature



of the charges and the nature of the restraints. Here, the case was close, both
in theory and in practice.

1. Theory

A direct eyewitness identification was countered by the lack of any
physical evidence that would reasonably be expected when the accused was
arrested near the crime shortly after its occurrence. The crime scene was
dark, the eyewitness was under stress. She was a chronic user of cocaine
who was under the influence of drugs, and who had a paranoid view of Mr.
Weatherton that continued years later, when she blamed him for causing her
to be detained for the sale of cocaine even though he had long been
incarcerated in jail.

2. Practice

The jury was torn. Its initial ballot included three votes for acquittal.
Tt asked for several rercads, and deliberated over 11 hours for several days
before reaching its verdict. It was entirely reconstructed after a burst of
misconduct caused two seated jurors and two alternates to be dismissed.

Contrary to respondent’s claim, there was nothing “overwhelming”
about the evidence against Mr. Weatherton in this case. The acknowledged
error in subjecting him to physical restraints was prejudicial, and requires

that his conviction and sentence be set aside. The unlawful shackling, by

36



suggesting that he was dangerous and violent and needed to be separated
from the community, prejudiced Mr. Weatherton, both on the issue of guilt

or innocence, and the question whether, if guilty, he should be put to death.



[II. THE TRIAL COURT PREJUDICIALLY ERRED IN
PREVENTING MR. WEATHERTON FROM QUESTIONING
NELVA BELL ABOUT HER SALES OF COCAINE, AND
RESISTANCE TO HER APARTMENT BEING SEARCHED.
Mr. Weatherton sought to impeach Nelva Bell’s statements to her

advocate Cynthia Galvan that the police had searched her whole apartment,

and to the trial court that the police looked anywhere they wanted—
evidence which came before the jury—by calling Riverside County Deputy

Sheriff Justin Anderson to testify, as he had at a section 402 hearing, that

Ms. Bell told him to get a warrant, and had not allowed him to search her

whole apartment. The trial court did not permit Mr. Weatherton to introduce

that testimony and also refused to allow any exploration by Mr. Weatherton
of where Ms. Bell got the crack cocaine that she sold to Ms. Cecena.

Finally, the court also refused to allow any evidence showing a promise or

delivery of leniency. (26 RT 4097.)

Respondent notes that “there was no evidence produced at the
Evidence Code section 402 hearing to show that Bell had been promised or
received any leniency for providing Cecena with drugs.” (RB 47.) The fact
that she was never arrested and faced no criminal charges at all, however,

for the repeated violations of Health and Safety Code section 11352, 1s

vivid and eloquent evidence that she actually received leniency. Mr.



Weatherton should have been allowed to ask Ms. Bell if she was ever
arrested or tried for her sales of cocaine.

Respondent states that Anderson’s testimony and Bell’s testimony
about the search of her apartment were not actually inconsistent; “both Bell
and Anderson testified that a search of Bell’s bedroom took place.”

(RB 47.) This shows a misunderstanding of the record. Bell testified that
Anderson “could do what he wanted.” (26 RT 4085.) She told Cynthia
Galvan that the police had searched her entire apartment. (25 RT 3975.) But
Deputy Anderson was clear that he could not do what he wanted:

A. We moved from the living room back toward her

bedroom, and she appeared to be getting nervous and
asked us to go get a warrant. At that time she became

upset.
7 Q. Did she let you search her whole apartment?
8 A. No.

(24 RT 3724.)

Deputy Andersen also testified at the section 402 hearing that he let
Ms. Cecena go because the amount of drugs she had was very small, and
she was a useful source of information. (24 RT 3721.) He was, however,
interested in her source. When asked by the trial court why he followed up

by going to Ms. Bell’s apartment after destroying the drugs he found on Ms.
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Cecena, he answered, “My intention was to find the larger quantity and
possibly someone selling it.” (24 RT 3731.)

Respondent states that “whether this was a completed search or not
s a matter of semantics and not proper impeachment.” (RB 42.) According
to Deputy Anderson, it was a matter of fact. Ms. Bell was allowed to falsely
minimize every part of her involvement. She presented her crimes to the
jury as disinterested acts of charity. (26 RT 4180; 27 RT 4225, 4290.) Mr.
Weatherton should have been allowed to impéach her with Anderson’s
testimony that she evaded his questions about whether or not she sold
cocaine, and demanded that he get a warrant before continuing to search her
house. Deputy Anderson could also have testified about her demeanor,
which became hysterical (see 23 RT 3723-3725), and whether as she
claimed, he truly asked her about “a guy named Stanley,” and if she had a
lot of guns in her apartment. (See Ms. Bell’s testimony at 26 RT 4082.)

Finally, Mr. Weatherton was not allowed to explore where Ms. Bell
got her cocaine, which may well have led to evidence that she sold cocaine
to more than one person, on more than two occasions. Refusing such
questions helped respondent to minimize Ms. Bell’s involvement, and limit
it only to those acts for which a law enforcement officer had already

obtained evidence of her criminal activities. For the reasons set forth in his
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opening brief, at pp. 119-121, Mr. Weatherton was prejudiced by the trial
court’s refusal to allow him to impeach the most critical witness against

him.

4]



IV. PREJUDICIAL JURY MISCONDUCT REQUIRES
REVERSAL OF MR. WEATHERTON’S CONVICTIONS AND

SENTENCE OF DEATH.

A. Juror No. 1 Committed Prejudicial Misconduct

There is no doubt that, as the trial court stated, Juror No. 1
committed “serious misconduct.” (68 RT 10118; RB 60.) As respondent
notes, “the only question on appeal with reSpéct to Juror No. I is whether
the misconduct is prejudicial.” (RB 60.)

Respondent insists that the trial court’s ruling that it was not
prejudicial be deferred to by this Court, even in the weight it gave to Juror
No. 3°s psychological speculations about why Juror No. 1 had prejudged the
case, because “this Court must ‘accept the trial court’s credibility
determinations and findings on questions of historical fact if supported by
substantial evidence.”” (People v. Danks. supra, 32 Cal.4th at p. 304,
quoting People v. Nesler (1997) 16 Cal.4th 561, 582.)"(RB 62, fn. 13.)

Respondent omits the context of this quote, which was limited to the
‘nitial determination of whether or not misconduct occurred—a question
already settled in this case. The full quote from Nesler reads as follows:

In determining whether misconduct occurred, “[w]e accept

the trial court’s credibility determinations and findings on

questions of historical fact if supported by substantial

evidence. [Citations.] Whether prejudice arose from juror
misconduct, however, is a mixed question of law and fact



subject to an appellate court’s independent determination.
[Citations.]”

(People v. Nesler (1997) 16 Cal.4th 561, 582, emphasis added.)

Accordingly, the Court’s task is to make an independent
determination of prejudice based on the facts as found by the trial court if
they are supported by substantial evidence, giving those facts the weight the
Court believes they deserve in light of controlling law.

1. The “Most Compelling Evidence”

In his opening brief, Mr. Weatherton demonstrated that the trial
court’s reliance on Juror No. 3’s recorded statement was misplaced, and
that her statement actually supports Mr. Weatherton’s depiction of Juror
No. 1’s behavior. (AOB 192-194.) The trial court’s holding that the taped
statement somehow absolves Juror No. 1 of having committed prejudicial
misconduct was an arbitrary and unsupported conclusion. Respondent does
not challenge any of appellant’s reasoning or presentation of facts, but
simply urges this Court to defer to the trial court’s conclusions. (RB 62-63.)

Respondent analogizes Juror No. 1’s statement as quoted in Juror

No. 3’s taped interview'? to the juror statement quoted by this Court in

2 Respondent quotes Juror No. 3 as follows: “Juror No. 1 ‘made a
statement that um, well, no matter what happens I am going in there and
vote guilty the first time I vote because just in case.”” (RB 62.) Juror
No. 1’s statement was made at lunchtime to a group of jurors during the
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People v. Allen (2011) 53 Cal.4th 60, 72-73. The timing and substance of
these statements have nothing in common. Juror No. 1’s statement was one
of a series of blatant violations of court orders not to discuss the case
outside court while it was being presented, while the statement from the
juror in Allen was made during juror deliberations, when the strength or
weakness of the case was precisely the issue to be discussed.

Respondent suggests that Juror No. 1’s statement that he was going
to vote guilty on the first opportunity supports an inference that he was open
to changing his mind on subsequent votes. (RB 63.) That is an unreasonable
stretch that is not supported by any of the other testimony by or about Juror
No. 1.

Respondent then writes, “Juror No. 3°s belief, expressed on the tape
recording, that Juror No. 1 intended to vote guilty on the first vote ‘because
he wanted to discuss it” (65 RT 9633), while speculative, is nonetheless
logical.” (RB 63.) Respondent believes that Juror No. 1’s plan to vote guilty

on the initial ballot was to “communicate his initial views on the state of the

evidence to the jury.” (RB 63.)

presentation of the case against Mr. Weatherton. (64 RT 9633; AOB
192-194.)

3 In Allen, a juror was quoted as follows: “When the prosecution
rested, she didn’t have a case.” The statement was made on the fifth day of
juror deliberations. (/d., 53 Cal.4th at p. 72.)
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But that’s exactly what Juror No. 1 was doing during mid-trial
lunches (64 RT 9523; 65 RT 9640-9641), in the car as he rode to and from
the courthouse (52 RT 8294-8295; 55 RT 8395-8398; 65 RT 9649-9652),
on the telephone (54 RT 8289; 55 RT 8399-8400), and in the courtroom
hallway (52 RT 8294-8295; 55 RT 8409-8410; 63 RT 9361-9396, 9371,
9417; 63 RT 9373-9375; 68 RT 9999-10003)—repeatedly expressing his
view that Mr. Weatherton was guilty outside the courtroom during the
presentation of evidence. Juror No. 3°s psychological speculations about
Juror No. 1’s motives or maturity do not magically negate the reality of or
minimize the prejudicial effect of Juror No. 1’s misconduct.

At a minimum, read most generously to Juror No. 1, the version of
Juror No. 1’s statements set forth on Juror No. 3’s taped interview
establishes that Juror No. 1 was a biased juror. A juror who is committed
by mid-trial to vote “guilty” on the initial ballot “no matter what happens”
(64 RT 9633) is hardly the fair and open-minded juror constitutionally
guaranteed to a criminal defendant. Such a juror is not in a position to fairly
and objectively evaluate evidence and argument yet to be presented on the
defendant’s behalf. Further, Juror No.1’s repeated assertions to other jurors
of his view that appellant was guilty could only have reinforced and

cemented his bias.
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The trial court noted that Juror No. 1 did not consider any extraneous
evidence and did not arrive at the courthouse with a prior opinion. (68 RT
10018.) True enough. The trial court also referred to Juror No. I’s
testimony that Nelva Bell’s compelling testimony was reinforced by the
playing of her videotape, which was done during the prosecution’s rebuttal
case, and stated that the fact that there was a request for a re-read of
testimony “indicates that the jurors still had an open mind, were still
considering the evidence, and [Juror No. 1] testified that that reinforced his
initial premature voicing of an opinion based on the evidence.” (68 RT
10018.)

The fact that an unnamed juror requested a reread in no way shows
that Juror No. 1 had an open mind. The fact that Ms. Bell’s testimony was
re-read, and “reinforced his initial premature voicing of an opinion,” does
not absolve him of bias, or show that he did not commit prejudicial
misconduct. Respondent asserts that “the record further reflects that Juror
No. 1 participated in deliberations and the read backs of testimony.” (RB
64.) Respondent does not cite to any part of the record that so reflects,
because it does not exist.

Respondent asserts that “there is no evidence that Juror No. 1

conclusively prejudged the case.” (RB 64.) Respondent errs in suggesting
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that “conclusive” prejudgment is the sine qua non of bias, but in any case
respondent overlooks Juror No. 1’s own sworn testimony, given after he
was given immunity by the prosecution for any crimes acknowledged
during his testimony:

Q. In other words, “do not form or express any opinion on

this matter until it is submitted to you.” So in light of that

instruction, would you say that you had formed an opinion of

guilt in violation of that instruction?

THE COURT: Wait a second. You asked him two questions.
The first question was do you recall this instruction?

THE WITNESS: Yes.
THE COURT: Go ahead and ask a new question.

Q. Did you violate that by forming an opinion of guilt before
the case was submitted to you?

A. 1did form an opinion.

Q. Do you know—7You formed an opinion as to the
defendant’s guilt; is that correct?

A. Yes.

Q. That was before the case was submitted to you?
MR. VINEGRAD: Asked and answered.

THE COURT: Overruled.

THE WITNESS: Yes.

(67 RT 9969.)
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Juror No. 1 thus admittedly formed an opinion about Mr.
Weatherton’s guilt before deliberations began. There is also little doubt that,
as the trial court said to Juror No. 1, “it is pretty clear to me that you were
basically talking to everybody about the case during the whole time prior to
deliberations and during deliberations.” (55 RT 8400.) Here, “talking to
everybody” consisted of the expression to many people, on numerous
occasions outside the courtroom during the presentation of evidence, that
Mr. Weatherton was guilty. This means that Juror No. 1 had prejudged the
case.

juror No. 1 was also an admitted, and repeated, perjurer. He was not
only a perjurer himself, but assumed and evidently hoped his fellow jurors
would commit perjury as well. He initially denied saying anything at all
about the case to anyone prior to deliberations. He denied ever making
telephone calls to anyone, and said that he was uncertain as to how he
would vote until deliberations began. (55 RT 8314-8315.) He said the same
thing when called back to the witness stand on the following day. (56 RT
R412-8413.)

After being granted immunity, however, he acknowledged that his
prior testimony was false. He assumed that other jurors wére “covering up”’

for him, as he was covering up for them. (68 RT 9934-9935.) His testimony
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was entirely self-serving throughout these proceedings, and was all
designed to obtain and then preserve Mr. Weatherton’s convictions,
regardless of the truth.

2. Evidence of “Influence”

The record thus shows that Juror No. 1 prejudged the case by
forming an opinion before deliberations began, and that he repeatedly
expressed his views to other jurors outside the courtroom, in the halls of the
courthouse, on the way to and from the courthouse, and at shared meals
during lunch time, including other jurors. Respondent echoes the trial court,
and contends that “there was no evidence that Juror No. 1’s improper
expression of his opinion influenced any of the other jurors.” (RB 64.)

Mr. Weatherton is not required to show prejudice by presenting this
Court with affidavits from jurors about what influenced their verdicts. In
fact, the law (Evid. Code, § 1150) prohibits him from doing so. As this
Court wrote in People v. Steele (2002) 27 Cal.4th 1230:

In Tanner v. United States (1987) 483 U.S. 107 [107 S.Ct.

2739, 97 L.Ed.2d 90}, that court interpreted Federal Rules of

Evidence, rule 606(b) (28 U.S.C.), the federal counterpart to

Evidence Code section 1150, as allowing evidence of

“extrinsic influence or relationships [that] have tainted the

deliberations” (Tanner v. United States, supra, at p. 120 [107

S.Ct. at p. 2747)), but precluding evidence of a juror’s
thought processes and even evidence by some jurors that other
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jurors had been intoxicated and had slept through parts of the
trial.

(People v. Steele, supra, 27 Cal.4th at p. -1262.)

The whole point of Evidence Code section 1150 is to avoid such
contests over psychologically obscure issues of motivation and influence.
The statute provides, “No evidence is admissible to show the effect of such
statement, conduct, condition, or event upon a juror either in influencing
him to assent or to dissent from the verdict or concerning the mental
processes by which it was determined.” (Evid. Code, § 1150, subd. (a),
empbhasis added.)

Respondent says that “juror numbers 3 and 8 initially voted not
guilty, indicating that they were not swayed by anything they may have
heard Juror no. 1 say prior to deliberations.” (RB 64.) But the first ballot
was eight jurors for guilt, three for innocent, and one undecided. (65 RT
9642.) Who was the undecided vote? Who was the other juror who changed
his or her mind? What changed these votes? The last holdout, Juror No. 3,
changed her vote to Guilty, and immediately regretted it—what were the
pressures on her that led to the switch?

We have no idea. We do know, however, that Juror No. 1 identified
Juror No. 3 early in the presentation of evidence as a likely obstacle to his

goal of getting Mr. Weatherton convicted and sentenced to death, and was
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determined to change her vote. (AOB 198-200.) No one can say now that
Juror No. 1’s energetic insistence on Mr. Weatherton’s guilt, and his steady
attack on a juror he early identified as his chief opponent, did not have the
desired effect.

There is a presumption of prejudice in a jury misconduct case
primarily because of the difficulty of proving the subjective influence of
misconduct. (Hassan v. Ford Motor Co. (1982) 32 Cal.3d 388, 416.) There
is a substantial likelihood that Juror No. 1’s “serious misconduct™
influenced one or more jurors during these contentious deliberations.
Respondent has not, and cannot, overcome the presumption that this
misconduct was prejudicial.

B. Juror No. 11 Committed Prejudicial Misconduct

Respondent does not dispute any of Mr. Weatherton’s summary of
the factual record as presented at AOB 216-220. His focus is on the trial
court’s ruling. (RB 635-67.) That ruling is at odds with the factual record,
and with the applicable law.

In rejecting this claim, the trial court stated that it heard various
jurors say that it was “common sense” that someone would fall back if they
were shot, and “common sense” with a stabbing that you would have blood

slinging around. (68 RT 10060-10061.)
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According to the testimony of the jury foreman, Juror No. 5, and
Juror No. 11 herself, Juror No. 11 was trying to counter “common sense,”
or what most people think and what the televison and movies show, with
specialized knowledge about the behavior of blood that came from her
training. (See 64 RT 9523 [Juror No. 3, AOB 178]; 66 RT 9768-9769,
9770-9771 [Juror No. 5, AOB 216-218]; 66 RT 9798-9799 [Juror No. 11,
AOB 218-219].)

Respondent relies primarily on People v. Steele (2002) 27 Cal.4th
1230, for support. (RB 65-67.) In Steele, jurors who had been in the army
and who had medical experience referred to their experiences in discussing
the evidence; this Coﬁrt held that it was proper, even inevitable, for jurors
to rely on their life experiences. (/d., 27 Cal.4th at pp. 1265-1267.)
However, Steele recognized the continuing validity of this Court’s holding
in In re Malone (1996) 12 Cal.4th 935, 963, that “injccting an opinion
explicitly based on specialized information obtained from outside sources
was misconduct.” (Steele, 27 Cal.4th at p. 1265.)

Juror No. 11 explicitly referred to her specialized training as support
for the weight of her opinion that blood would not bounce back, or “splatter
out,” from the victim to the shooter. (See 68 RT 10061; 66 RT 9792-9803.)

Mr. Weatherton demonstrated in his opening brief that this is not true. The
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“pack spatter” of blood from the victim of a close-range shooting would
likely take the form of a mist that would fly back three or four feet towards
the shooter. (See AOB 227.)

Respondent states that even if this were correct, “it would not
foreclose the possibility that Weatherton could have shot the victims
without contacting any blood spatter.” (RB 66.) He cites the testimony of
Dr. Ercoli that Ne/va Bell had not lost a significant amount of blood as
support for his argument that Juror No. 11 was correct, and again to support
his contention that even if misconduct was committed, it was not
prejudicial. (RB 67, 68.)

Respondent is missing the point. In his opening brief, Mr.
Weatherton referred to trial evidence showing that the shooter of LaTonya
Roberson was close enough to her to leave stippling on her body, or within
18—24 inches. (AOB 227; see 31 RT 49754977 [stippling explained];

32 RT 5210 [stippling visible on LaTonya Roberson’s forehead].)

This evidence was important to both parties in closing argument.
Counsel for Mr. Weatherton argued that Nelva Bell was mistaken in her
description of events because she described LaTonya being shot from
across the room, while the physical evidence showed that she was shot from

close up. (46 RT 7618-7619) The prosecutor countered with argument that



the smallness of the room made Ms. Bell’s testimony plausible. (46 RT
7715-7716.) The parties did not dispute the physical evidence showing that
the shooter of Ms. Roberson was close to her. Respondent does not mention
any of this evidence and confines himself to an irrelevant discussion of Dr.
Ercoli’s examination of Ms. Bell.

The misconduct at issue was prejudicial. The point was a strong one
for Mr. Weatherton, who was arrested shortly after the crime was
committed while wearing the clothes he had worn the night before, and
whose person and clothing and shoes were thoroughly tested for the
presence of blood. Counsel made much of this in closing argument, and the
prosecutor replied in detail. (46 RT 7596, 7618-7620, 7636-7642, 7656
[defense argument]; 47 RT 767 1-7672, 76797681, 7712-7715, 1718,

7722 [prosecution argument].)

We know that blood spatter was a subject of contention in the jury
room. (Args. IV, VL) Had Mr. Weatherton known about the “expert opinion
evidence” being provided to the other jurors by Juror No. 11 in an effort to
explain why he had no blood anywhere on him, he could have presented
evidence of his own showing that Juror No. 11°s expertise was mistaken,
that blood spatter does bounce back at such a close distance, and the shooter

would very likely have been marked by blood.
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Because this “testimony” came during deliberations, Mr. Weatherton
never had an opportunity to correct or contest it with evidence of his own.
The misconduct at issue thus violated fundamental principles of due process
that require convictions to be based only on evidence presented in open
court. (See Gardner v. Florida (1977) 430 U.S. 349, 362 [“We conclude
that petitioner was denied due process of law when the death sentence was
imposed, at least in part, on the basis of information which he had no
opportunity to deny or explain.”].) The presumption of prejudice has not
been, and cannot be, rebutted by respondent. Mr. Weatherton’s convictions

and sentence should be set aside.
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V. MR. WEATHERTON WAS PREJUDICED BY THE TRIAL

COURT’S FAILURE TO EXERCISE ITS DISCRETION AND

ITS POSTPONEMENT OF MR. WEATHERTON’S MOTION

FOR A NEW GUILT PHASE TRIAL UNTIL AFTER THE

PENALTY PHASE WAS COMPLETED.

Respondent asserts that Mr. Weatherton received all that the law
required regarding the timing of his motion for a new trial, because “the
timing of when to hear and rule on the new trial motion was a proper
exercise of the trial court’s discretion.” (RB 70.) Mr. Weatherton’s point,
however, was that the trial court failed to exercise its discretion; it
mistakenly believed that it had no choice but to require Mr. Weatherton to
give the prosecution ten days’s notice and make a motion in writing. (55 RT
8422.)

Respondent seems to recognize that the trial court’s sense of the
applicable law was mistaken. Respondent notes this Court’s holding in
People v. Braxton (2004) 34 Cal.4th 798, and the Court’s observation that
oral motions have long been approved and were the only way to bring new
trial motions for decades, and that counsel should bring such motions in a
timely fashion. (RB 69.) Respondent further observes that the rule of court
probably referred to by the trial court (Cal. Rules of Court, rule 4.111(2)),

refers specifically to pretrial motions, and concludes with a grudging

concession that the trial court was probably wrong: “there is some question
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whether the rule and the 10-day notice requirement apply to motions for
new trial.” (RB 69.)

Respondent argues that in any event there was no error because the
statute (§ 1182) only requires that the motion be determined before
judgment, and no harm because no misconduct occurred. (RB 70.)
Respondent ignores Mr. Weatherton’s argument that the trial court’s
misunderstanding of the law meant that it failed entirely to exercise its
discretion. (See AOB 233-234; People v. Superior Court (Romero) (1996)
13 Cal.4th 497.)

It was an abuse of the trial court’s discretion not to proceed with the
new trial motion before proceeding to the next phase of Mr. Weatherton’s
trial. The prosecution declined to question the 12 jurors sitting on Mr.
Weatherton’s case when the trial court called them to the stand. The
prosecutor did not respond to the trial court’s comment that it passed on the
opportunity to question and cross-examine the jurors during a timely

hearing.'* It should not have been rewarded for this failure by being allowed

'4 The trial court told the prosecutor, “This is your opportunity to
rebut the jury misconduct by Juror No. 1, and maybe others, I don’t know.
What do you have? You didn’t ask any questions. I don’t know what we
could do to rebut that.” (56 RT 8457.)
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to go to the jurors’ houses in force after the trial (68 RT 10009) and
interview them after Mr. Weatherton had been sentenced to death.

Respondent writes, “Weatherton claims that allowing the penalty
phase to proceed before ruling on the motion skewed the trial court in favor
of denying the motion, he fails to offer any explanation as to why this
would be the case.” (RB 70.) But Mr. Weatherton presented two reasons:
(1) the prosecutor gained the advantage of visiting each juror, together with
police officers and investigators, before the jurors reappeared to testify
again as witnesses; and (2) the fact that the trial, and penalty phase, had
concluded with a death verdict meant effectively that the trial was over.
(AOB 234-235.) The trial court’s subsequent rulings inevitably would be
affected by the existence of a penalty phase verdict, and all the evidence
presented that led to that verdict.

The trial court, despite having had ample reason to avoid doing so,
had now invested its own time and energy—and that of jurors and witnesses
—in a penalty phase trial, and had a personal incentive to avoid declaring
that it had wasted that time and energy by doing so. The trial court’s
behavior, when the post-death-verdict hearing was conducted, clearly

manifested the resulting bias. (See AOB Claim VII; and Arg. VIL, infra.)
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The trial court did not know the relevant law regarding motions for a
new trial, and mistakenly relied on the prosecutor for direction. It did not
exercise its discretién. The delay until after a death verdict and after the
jurors were released from their duties was never justified, and had an
incalculable effect on the juror’s testimony. The failure to exercise
discretion and proceed with the misconduct hearing when the misconduct
was discovered, and before a penalty phase trial, was prejudicial. There is a
reasonable likelihood that had the hearing proceeded in a timely manner,
Mr. Weatherton’s guilt verdict would have been overturned. (People v.

Watson (1956) 46 Cal.2d 818, 836-837.)



VI. THE TRIAL COURT ERRED IN REFUSING TO CONSIDER
EVIDENCE OF THE JURY FOREMAN’S MISCONDUCT.

Respondent does not dispute the truth of Juror No. 3’s declarations
describing refusals by the jury foreman to request read-backs of testimony;
" nor did the trial court. The trial court ruled that the disputed paragraphs of
Juror No. 3°s declarations were not admissible due to Evidence Code
section 1150. (See AOB 237-240.)

Respondent argues that the issue has been waived: “because the
requests for read backs the foreman‘allegedly failed to make were never
presented to the court, Weatherton’s claim is properly one of jury
misconduct, which has not been fairly presented in either the trial court or
in this Court and is forfeited.” (RB 71.)

The fundamental issue, however, was the failure to allow evidence
that would have established juror misconduct. Mr. Weatherton did not
forfeit this issue at trial, and he was clear enough in his opening brief to
fairly present this issue; see AOB 236-237:

Mr. Weatherton concedes that commentary about the impact

of the ‘bloody footprint’ dream was properly excluded.

However, evidence of the fact that a bloody footprint was

discussed, together with the fact that the jury foreman refused

to ask that the jury be provided with testimony and/or exhibits

on this topic when requested by a skeptical juror, was
evidence of jury misconduct. . . .
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Mr. Weatherton was prevented from proving the misconduct had
occurred by the trial court’s rejection of the evidence presented in Juror
No. 3’s declaration. The error complained of here is the trial court’s
wrongful application of Evidence Code section 1150 and its refusal to
consider this evidence, which was evidence of jury misconduct, given the
foreman’s obligation to request that the assistance be given. (See Pen. Code,
§ 1138, and cases cited at AOB 242.)

Had the trial court held a hearing on this allegation as it should have
done, (People v. Keenan (1988) 46 Cal.3d 478, 537), Juror No. 5, the
foreman, would have been asked to confirm or deny this charge. The other
jurors would have been asked about it as well. This would not have required
an additional hearing; all jurors and percipient witnesses testified at length
on other issues related to other charges of jury misconduct.

The trial court’s ruling had the practical effect of not allowing
evidence to be presented on potentially prejudicial jury misconduct. The
trial court thus ruled that there was no conceivable issue even if Juror No. 3
was correct. That ruling was error. It was an essential part of the foreman’s
task to convey such requests to the trial court. Failure to do so was

misconduct. Failure to allow Mr. Weatherton to introduce evidence
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showing as much was prejudicial error. He has raised this issue fairly, and is

entitled to a ruling on the merits of this claim.

62



VII. THE TRIAL COURT WAS BIASED AGAINST APPELLANT
DURING THE JURY MISCONDUCT PROCEEDINGS.

Respondent initially notes that many of the examples provided by
appellant of the trial court’s bias against him took place after Mr.
Weatherton filed his motion to disqualify the trial court; respondent asserts
that they therefore cannot be considered: “[Mr. Weatherton’s] failure to
raise the other claims of alleged judicial bias he now asserts forfeits those
claims on appeal. (See People v. Lewis (2006) 39 Cal.4th 970, 994.)”

(RB 73.)

Lewis, however, was concerned with motions to disqualify. It is clear
that Mr. Weatherton can raise the present due process claim. In People v.
Freeman (2010) 47 Cal.4th 993, this Court, citing People v. Chatman
(2006) 38 Cal.4th 344, addressed the issue of judicial bias and due process.
(Freeman, 47 Cal.4th at p. 1000.) In Chatman, this Court explained that “a
defendant who raised the [judicial bias] claim at trial may always ‘assert on
appeal a claim of denial of the due process right to an impartial judge.’
[Citation.] While defendant may not raise the statutory claim on appeal, he
may assert a constitutionally based challenge of judicial bias. [Citation.]”
(Chatman, supra, at p. 363, fn. omitted.)

Here, Mr. Weatherton’s motion was triggered by the trial court’s

lack of awareness of the relevant statutes governing motions for new trial,
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and its reliance on the prosecutor for guidance. (41 CT 11861-11862.)
Obviously, he could not énticipate precisely the course of events, but they
revealed a tribunal so bound and determined to preserve Mr. Weatherton’s
convictions in the teeth of evidence showing they should have been
overturned that it violated principles of fundamental fairness and due
process of law.

Further, Mr. Weatherton’s claim of judicial bias is a single claim.
The separate instances reflecting the trial court’s bias and described in this
argument are record-based events supporting a judicial bias claim. Contrary
to respondent’s characterization, they are not separate claims which can be
forfeited by not reciting them at trial as a basis for a judicial disqualification
motion. Cumulatively they demonstrate that the trial court did not function
as a fair and neutral tribunal at the hearing on the jury misconduct issues.

The U.S. Supreme Court has held that the objective standards
implementing the Due Process Clause do not require proof of actual bias.
Capertonv. A.T. Massey Coal Co. (2009) 556 U.S. 868, 883-884.)
However, there are circumstances “in which experience teaches that the
probability of actual bias on the part of the judge or decisionmaker is too
high to be constitutionally tolerable.” (d., citing Withrow v. Larkin (1975)

421U.8. 35, 47.)
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Relying on Caperton, this Court has summarized the legal principles
applicable to review of a defendant’s due process claim. “[W]hile a
showing of actual bias is not required for judicial disqualification under the
due process clause, neither is the mere appearance of bias sufficient.
Instead, based on an objective assessment of the circumstances in the

(X13

particular case, there must exist ‘“the probability of actual bias on the part

of the judge . . . [that] is too high to be constitutionally tolerable.”
[Citation.]” (People v. Freeman, supra, 47 Cal.4th at 993, 996.)

As to the issues of jury misconduct and whether or not to grant Mr.
Weatherton’s motion for a new trial, the record demonstrates such an

intolerable probability of judicial bias.

A. Disparate Treatment of “Hostile” and “Favorable”
Juror Witnesses

Appellant cites several examples of obviously disparate treatment of
jurors; failures to adhere to judicial admonitions by those who had filed
declarations threatening to undermine the convictions were the subject of
withering threats from prosecution counsel that were supported by the trial
court, along with abusive questioning that caused one juror to break down
in tears, while the same behavior—or much worse behavior, including
acknowledgment of perjury—by jurors friendly to the verdicts was ignored

by the trial court. (AOB 250-252.) Respondent seeks to justify the
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threatening language from the trial court directed towards declarant jurors
who had violated admonitions (RB 74-76), but does not challenge the truth
or significance of the disparate treatment.

B. Spoonfeeding Desired Testimony to Juror No. 1

Respondent generally argues that the trial court was not directing
Juror No. 1 what to say, but rather, directing him what to talk about—
whether or not he had truly made up his mind as to appellant’s guilt before
deliberations began. (RB 77-78.) Respondent does not dispute appellant’s
discussion of how the trial court misrepresented the record in the case in
attempting to lead Juror No. 1. The trial court’s efforts to lead the juror
were successful in the short term, with the juror echoing what the trial court
had presented him. Later, however, when directly asked by appellant, he
admitted that he had indeed made up his mind before deliberations. This
admission may have undermined any claim of prejudice caused by the trial
court’s efforts but the efforts, and the trial court’s inaccurate recall of the
record, remain as evidence of bias. (See AOB 253-254.)

C. Allowing “Favorable” Jurors to Hear Each
Other’s Testimony

Respondent does not deny that jurors whose testimony and
declarations threatened to undermine the verdict testified without any other

witnesses in the courtroom, as had all previous witnesses during this trial, or
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that jurors testifying in support of the verdict were allowed to hear each
other testify—a disparate and unfair ruling to which even the prosecutor
objected.”” (AOB 255-256.) Respondent does not dispute any of the facts
laid out in Mr. Weatherton’s opening brief, but simply notes that it is within
the trial court’s discretion to so rule.

Appellant recognizes here, as he did in his opening brief, that the
court had the power to allow witnesses to listen to each other’s testimony,
but it was an abuse of discretion in this context for the court to do so, and a
vivid example of disparate treatment of similarly situated witnesses—those
whose testimony supported the verdict were allowed to watch and listen to
each other, while those whose testimony challenged the fairness of the
deliberations each testified alone. This was a ruling that reflected judicial
bias, particularly when viewed in light of the other rulings and actions

described in this argument.

5" MS. CARTER: People object, your Honor.
The rules are the same for everybody. If you
are going to be a witness, you can’t sit in here. 1 am
sure the victim’s families would like to be in here,
too, but those folks that are going to be called as
witnesses in our case have been instructed not to come
down and not to come into the courtroom because they are
10 going to be witnesses.

O 00 ~J O L B

(26 RT 4074, emphasis added.)
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D. Overt Anger at Jurors Who Filed Affidavits
Describing Misconduct

In answering appellant’s claim of overt anger expressed by the trial
court towards the three jurors who came forward, (RB 77-78) respondent
seeks to justify the judge’s remarks towards only one—Alternate Juror
No. 1—even though the courl’s intemperate remarks quoted by appellant
refer to “they” and “them” and are clearly aimed at all three offending
jurors. (AOB 256-257.)

Respondent also misquotes the record to support an untrue statement.
He says Alt. Juror No. 1 “baldly insisted that she would continue to discuss
the case with her husband. (54 RT 8490.)” (RB 79.) The cited page,
however, consists of the prosecutor and the judge talking amongst
themselves about Alt. Juror No. 4 and Juror No. 1. In fact, Alt. Juror No. 1
never did behave in the manner described by respondent. The trial court
believed she had, and searched through the transcript looking for the place
where Alt. Juror No. 1 had said that she would keep on violating the court’s
injunctions not to talk about the case, to no avail: “I can’t find it right now,
but that’s where the bear is sleeping in the cave, so to speak.” (63 RT

9352-9353.)
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Actually, Alt. Juror No. 1 was contrite about saying initially that she
only talked about the case with her husband, because she shared everything
with him, and explicitly acknowledged her mistake: “I could say that it was
very important; that | had a lapse in judgment. I asked my husband, and I
did wrong.” (63 RT 9422.) The bear sought by the trial court existed only in
its own mind, and now, the mind of respondent. This is a vivid instance of
the trial court’s bias, and how bias affects one’s perceptions and memory.'®

E. Reliance on Prosecution for Guidance;
Identification with Prosecutorial Side

Respondent does not dispute any of appellant’s factual allegations.
He asserts that the trial court was bound to ascertain the position of the
parties, and argues that “to say that the trial court ‘favored’ the prosecution
any time it made a ruling favorable to the position advocated by the
prosecution because it had first inquired as what the prosecution’s position
was on the issue is only logical if one assumes that the rulings made were

improper. However, as demonstrated throughout Respondent’s Brief,

16 Further, the trial court’s expressed concern about how jurors like
Alt. Juror No. 1 had cost taxpayers “a lot of money” (63 RT 9340-9341,
9357) indicates that the court’s anger was not triggered by the alternate
juror’s speaking in private to her husband—which cost the taxpayers little if
anything—but rather by her providing a declaration and testifying as to the
misconduct of a seated juror (Juror No. 1) who had participated in the
deliberations leading to conviction.
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Weatherton cannot demonstrate that any ruling of the trial court was
improper.” (RB 80.)

Appellant’s factual presentation here concerns a process, one that is
not contested by respondent. (AOB 257-259.) Appellant is not complaining
here about the trial court’s rulings; he has done that in earlier claims. The
point of this claim is that the process was badly skewed in favor of the
prosecution even before any rulings were made, by how the trial court relied
on the prosecutor to help him out of what the court perceived as a dilemma
—how could the court get around overturning the jury verdicts when its
understanding of the law was that it was required to overturn them? (See,
e.g., 56 RT 8484.)

In the United States, our “adversarial system conceives of criminal
procedure as a dispute between prosecution and defense before a passive
umpire.” (Maximo Langer, From Legal Transplants to Legal Translations.
The Globalization of Plea Bargaining and the Americanization Thesis in
Criminal Procedure (2004) 45 Harv. Intl. L.J. 1, 17.) Mr. Weatherton was
not entitled to special consideration because he was representing himself
during these hearings on allegations of juror misconduct, but the trial court
was not the “impartial arbiter” to which Mr. Weatherton was entitled.

(People v. Barnum (2003) 29 Cal.4th 1210, 1225.)
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Accordingly, if this Court for any reason is not persuaded that
appellant’s conviction must be set aside because of jury misconduct (see
Arg. IV, ante; AOB, Claim IV), then the Court should remand the case for a
new hearing on jury misconduct before an impartial judge. Further, this
Court should recognize that in evaluating the jury misconduct claims raised
in Arguments IV-VI, the Court should accord no deference to the findings

of the trial court and should instead review the record de novo.
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VIII. JUROR NO. 8 WAS WRONGLY REMOVED FROM
THE JURY.

Juror No. 8 was dismissed by the court’s clerk without any hearing
being held and without any questioning of her by the parties or by the trial
court. (AOB 262-270.) Respondent contends that “the trial court’s decision
to discharge Juror Number 8 was proper because the court had suffici<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>