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INTRODUCTION

This case requires this Court to harmonize three constitutional
principles: the requirement of article XIII D,! section 6 (Proposition
218) that water rates be proportional to service cost; article X,
section 2’s mandate that water not be wasted; and municipal power
under article XIII C, section 1, subdivision (e)(b) and article XI,
section 7 to penalize water waste. Specifically, the City of San Juan
Capistrano (“City”) appeals three findings for the Capistrano
Taxpayers Association (“CTA”) in this challenge to water rates the
City adopted in 2010:

1. The trial court found “no evidence” in a lengthy and
detailed administrative record to support distinctions
among the rates’ tiers, which charge progressively more
per unit as water use grows from efficient to budgeted to
wasteful. (4 CT 1159-1160.) The irial court therefore
erroneously concluded the rates violate article XIII D,
section 6, subdivision (b)(3)'s requirement that fees
“imposed upon any parcel or person as an incident of
property ownership shall not exceed the proportional cost

of the service attributable to the parcel.” (Ibid.)

1All references to “artcles” in this brief are to the California

Constitution.
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2. The trial court ruled under article XIII D, section 6,
subdivision (b)(4) that the City may not fund its proposed
recycled water service from domestic water rates because
recycled water is not yet “immediately available” to
domestic customers. (4 CT 1160.)

3. The trial court stated Tiers 3 and 4 rates for over-budget
water use are “not penalties” — a terse finding which
might be factual or legal, but is error in either case. (4 CT
1161.)

As to the first finding, the Administrative Record includes
scores of documents supporting the rates. These include a Rate
Model and Rate Study using audited financial data to relate price
tiers to water supply cost. This is far more than “no evidence” and
entirely sufficient to demonstrate compliance with Proposition 218.

The second finding reflects two fundamental errors. First, as a
matter of fact, the City’s potable rates include no costs of the
recycled water system: the trial court misread dense accounting
tables which calculate the share of the water utility’s general
overhead that will be assigned to recycled water customers in the
future as though they were costs that must be assigned to non-

existent recycled water customers? now. Moreover, even if the City

2The record reflects the City’s reasonable estimate in 2010 that it
would not have a meaningful number of recycled water customers

before fiscal year 2012-2013. Rate Study Table 1 shows zero recycled
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did charge domestic customers costs of a nascent recycled water
service, providing recycled water lowers the cost to supply potable
water to those domestic customers just as conservation does and it is
appropriate to charge them for that supply. Specifically, by freeing
up potable water used for irrigation, the recycled water program
will provide additional supplies to all customers more cheaply than
increased reliance on imports through the environmentally sensitive
Sacramento-San Joaquin Delta.

Still fur’rher, the trial court’s conclusion requires utilities either
to (i) blend all sources of water prior to delivery if they desire utility-
wide rates, or (ii) set distinct rates for each source. This is
impracticable given the multiple sources utilities maintain to ensure
reliable supplies and frequent changes in use of sources.

© Whether the “not penalties” finding is factual or legal, it is
error. The City’s water rates employ four tiers, with Tiers 3 and 4
intended — and justifiable— as penalties not subject to a cost limit.

Moreover, this record shows they relate to service cost in any event.

water accounts before 2013, but shows customers moving from the
landscape and non-potable classes to that class in that year. (19 AR
4591; 4592 [“The projected revenues shown in the Table 4 reflect[]
conversion of landscaping and non-potable water customers to
recycled water in FY12/13.”].) That prediction proved overly
optimistic; the City presently has 10 recycled water customers, none

of them residential.
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These errors invade the City Council’s lawful discretion to
operate an efficient and environmentally sound utility consistently
with Proposition 218's cost-of-service principle and article X,
section 2’s conservation imperative.

Accordingly, the City urges this Court to reverse and to grant

declaratory relief consistent with the law described here.

STATEMENT OF FACTS

I. THE CITY HAS RELIED ON
CONSERVATION RATES SINCE 1991

During the 1989-1992 drought, the State Water Project cut
deliveries 20 percent. (15 AR 3385.)3 Those affected included the
Metropolitan Water District of Southern California (“Met”), which
delivers imported water to the City via the Municipal Water District
of Orange County (“MWDOC").% (See ibid.; 17 AR 4138.) Met in turn
“required all [its] member agencies to reduce demand by 30% or
face surcharges and possibly curtailment of supply.” (17 AR 4138.)

Rather than ration water — as othef utilities did — the City

adopted the tiered water rate structure it maintains today. (11 AR

3References to the Administrative Record are in this form: “volume
AR page.”
‘For convenience, this brief refers to MWDOC and Met collectively

aS IIMet,”
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2768 [AWWA Research Foundation paper]; 15 AR 3310 [workshop
slides], 3385-3386 [Met-funded study of landscape water
conservation].)

Even in 1991, it was a best management practice “to establish
a strong nexus between volume-related system costs and volumetric
commodity rates,” a practice since endorsed by statute. (17 AR 3935,
3985-3986 [1991 California Urban Water Conservation Council
MOUJ; see Wat. Code, § 10608.4, subd. (f) [endorsing CUWCC best
management practices].) Indeed, the City is a leader in use of
budget-based conservation rates. (See 18 AR 4278 [City achieves
“substantial conservation”]; 17 AR 4137 [“One of the most mature
water budget rate structure programs in the country has been

- implemented in the City of San Juan Capistrano since 1991.”].)

1. PRESSURETO CONSERVE HAS
INTENSIFIED

The imperative to reduce water use has grown since 1991,
even before the current, threerears-and—counting drought. The
vLegislature’s “20x2020” mandate requires the City to reduce per
capita water consumption by 20 percent by 2020. (See Wat. Code,
§ 10608.16.) This is measured from average consumption in the
decade ended 2004, and thus demands more of the City — which
made serious conservation efforts earlier — than of others. (Ibid.,

§ 10608.12, subd. (b) [defining “base daily per capita water use”].)
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The Grand Jury recently warned of a “looming water crisis”
threatening Met deliveries. (11 AR 2752, 2755.)

When the City adopted the rates challenged here in February
2010, the non-penalty rate for Met supplies was $701 per acre-foot
(“AF”), but the City knew it would increase substantially. (18 AR
4446; 19 AR 4508.) 1t did. Effective January 1, 2014, Met's non-
penalty rate is $890 / AF — a 27 percent increase in four years.’
Moreover, Met imposes penalty rates on retailers which exceed
consumption budgets just as the City penalizes residents who do.
(See 18 AR 4446, 4459-4493.) Met penalty rates in 2010 were $1,899
and $3,077 / AF. (18 AR 4446.)

The City therefore has strong incentive to reduce demand and
decrease imports from Met. Its rates must cover their high and

increasing cost. Accordingly, the rates challenged here:

e Maintain a tiered structure to reduce demand and to fund

expensive Met supplies to meet demand in excess of water
budgets; and

e Propose a new recycled water program to be funded by
grants and rates on recycled water customers. The program
will free potable supplies for others, reducing dependence

on expensive and unsustainable Delta imports. This

Met  Adopted Rates & Charges, available at
<www.mwdh2o.com/mwdh2o/pages/finance/finance_03.html> (as
of Jan. 12, 2014).
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program did not exist when the City adopted water rates in
February 2010 but was proposed to commence in 2012—
2013. (See 13 AR 3164 [“No Recycled Water Accounts in FY
09/107]; 19 AR 4591, 4592, 4594¢ [projecting recycled water
accounts, sales and revenue beginning FY 12/13].) The City
expected grants to cover many of the start-up costs for the
program. (See 19 AR 4605 [Rate Study: “Some of the CIP
[Capital Improvement Plan] needs are offset by the
potential receipt of recycled water grants.”], 4598 [lines 16~
25 list recycled water improvements to be grant funded].) It
also intended to issue debt to be repaid from recycled
water rates (See 19 AR 4597.) That bond did not issue. (4
CT 1081-1084.)

" 1l. THE RATES DREW LITTLE OPPOSITION
Neither CTA nor the trial court questions the City’s

compliance with Proposition 218s procedural requirements.
(Art. XIII D, §6, subd. (a).) The City mailed notices of a protest
hearing to its 15,089 customers, advising them of the opportunity to
protest the rates. (20 AR 5005-5006.) If a majority did so, Proposition
218 would bar adoption of the rates. (Art. XIII D, § 6, subd. (a)(2).)

¢ For the convenience of the Court, the most central pages of the
Administrative Record are attached to this Brief pursuant to
California Rules of Court, rule 8.204, subdivision (d). Citations to

those attached pages are boldface.

7
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However, just 23 customers protested. (20 AR 5006.) The City
Council therefore adopted the rates challenged here. (20 AR 5004~
5010.)

IV. THE RATES COMPLY WITH INDUSTRY »
STANDARDS AND REFLECT SERVICE COST

The dearth of opposition to the City’s rates supports the
observation that budget-based rates are “an intrinsically more
equitable way of charging water rates” than other methods. (18 AR
4270, 4278 [AWWA Journal].) Indeed, the City’s tiered rates are
popular with residents. (17 AR 4137 [AWWA Research Foundation
paper].) Moreover, they are consistent with industry best practices

and proportional service cost.

A.  THE CITY FOLLOWED THE INDUSTRY-STANDARD M|
MANUAL

The American Water Works Association’s Principles of Water
.Rates, Fees, and Charges (the “M1 Manual”) is the industry standard
for rate-making, endorsed by the Court of Appeal as compliant with
Proposition 218. (20 AR 4794-4975;7 Griffith v. Pajaro Valley Water
Mgmt. Agency (2013) 220 Cal.App.4th 586, 600-601 [petn. for review
pending] (“Griffith”).) The first step in rate-making under the Ml

Manual is to determine a utility’s “revenue requirement” — the

7The sixth edition is dated 2012. The Administrative Record includes

the edition available in 2010 — the fifth edition, dated 2000.
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difference between projected operating costs and non-rate revenues.
(See 20 AR 4805 et seq.; Griffith, supra, 220 Cal. App.4th at p. 600.)

The second step is “cost allocation”, by which a utility
distributes costs among customer classes “commensurate with their
service requirements.” (20 AR 4829; Griffith, supra, 220 Cal. App.4th
at pp. 600-601 [éalling this “apportionment”].) The M1 Manual
notes:

The ideal solution to developing rates for water utility

customers is to assign cost responsibility to each individual

customer served and to develop rates to derive that cost.

Unfortunately, it is neither economically practical nor often

possible to determine the cost responsibility and applicable

rates for each individual customer served. However, the cost
of providing service can reasonably be determined for groups
or classes of customers that have similar water-use
characteristics and for special customers having unusual
water-use or service requirements.
(20 AR 4836; see California Farm Bureau Federation v. State Water
Resources Control Bd. (2011) 51 Cal.4th 421, 438 [“The question of
proportionality [under Prop. 13] is not measured on an individual
basis. Rather, it is measured collectivély, considering all rate
payors.”] (Farm Bureau); Griffith, supra, 220 Cal.App.4th at p. 601

[same for Prop. 218].)
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To allocate costs pursuant to the M1 Manual, therefore, a
utility identifies classes of customers with common service
characteristics and costs. (See 20 AR 4836-4839; Griffith, supra, 220
Cal.App.4th at p. 601 [“Given that Proposition 218 prescribes no
particular method for apportioning a fee or charge other than the
amount shall not exceed the proportional cost of the service
attributable to the parcel, defendant’s method of grouping similar
users together for the same augmentation rate and charging the
users according to usage is a reasonable way to apportion the cost of
service.”].)

A utility then identifies its essential functions (e.g.; metering;
billing; supply, transmission, treatment; maintenance; etc.), accounts
the costs of each, and allocates these costs among customer classes in
proportion to their benefit from or burden on each function. (See 20
AR 4829—4842.)5 For example, because residential customers make
more demands on billing and answering telephone inquiries than do
others, the residential class bears a larger share of customer-service
costs. (See 19 AR 4612 [Rate Study, Table 13, column 8, lines 3 & 5];
20 AR 4836-4837, 4838.)

The third step is “rate design,” which the M1 Manual

describes as “a function of many diverse and sometimes competing

8Griffith conflates “functionalizing costs” [ie., allocating cost
functions] and allocating them to customer classes as
“apportionment.” (220 Cal. App.4th at pp. 600-601.)

10
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objectives.” (20 AR 4844.) Accordingly, rate design is discretionary
and legislative. (See Pacific Telephone & Telegraph Co. v. Public Utilities
Com. (1965) 62 Cal.2d 634, 655 (PT&T).) There is no one right answer
and the M1 Manual therefore identifies options. (See 20 AR 4843 et
seq.)

The City employs “increasing block rates,” as to which the M1
Manual states:

Increasing block rate structures, when properly designed and

differentiated by customer class, allow the utility to send

consistent price signals to customers wifhout overearning or

bunderearning. For this reason, and the heightened interest in

water conservation, increasing block rates have been

increasihgly favored, especially in relatively water-scarce

regions.
(20 AR 4855.) The Court of Appeal found such rates reasonably
related to service costs and therefore not special taxes requiring
voter approval under Proposition 13. (Brydon v. East Bay Mun. Utility
Dist. (1994) 24 Cal.App.4th 178, 182, 196 (“Brydon”).)

In 2009, consultant Black & Veatch prepared a cost of service
study (the “Rate Study”) for the City. (19 AR 4568-4681.) Black &

’The M1 Manual and this record refer to “increasing-block” rates,
while Brydon refers to “inclining-block” rates. The terms are
synonymous. (20AR 4854 [“Increasing block rates [are] also known
as ascending, inclining or inverted block rates.”]
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Veatch followed the M1 Manual, and the Rate Study’s “basic
methodology” is its three-step process: revenue requirement, cost
allocation,® and rate design. (19 AR 4588.) The Rate Study
recommended the rates which CTA challenges here. (19 AR 4617; 20

AR 5004-5010.)

B.  THE RATES ARE PROPORTIONALTO COST

Underlying the Rate Study is a complex spreadsheet (the
“Rate Model”) Black & Veatch used to develop the challenged rates.
(19 AR 4682-4793.) The 111-page Rate Model is essential evidence
sﬁpporting the rates. It projects the City’s operating costs and
revenues from 2009-2010 to 2013-2014, although rates were adopted
for 2010-2013. (20 AR 5008-5010.) The model begins with audited
financial records of operating costs and revenues to determine
revenue requirements; allocates costs among customer classes; and
calculates rates to recover those costs. As detailed below, the trial
‘court’s conclusion “no evidence” supports the City’s rates (4 CT
1159-1160) is error.

The Rate Model first reporis data from the utility’s audited

financial records. It reports the utility’s operational data, including;:

10The Rate Study identifies the second step as “Cost of Service,” but
defines it as the M1 Manual defines “Cost Allocation.” (Compare 19
AR 4588 with 20 AR 4829.)
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e current cash position (19 AR 4684),

s customers’ net irrigable area (ibid.),

e indoor water allocations (19 AR 4685),

e evapotranspiration (“EVO”) factors to budget use in light

of weather (ibid.), |

» estimated growth in customers and service costs by budget

line (19 AR 4686), and

e demand estimates, including “equivalency factors,” which

express use by non-residential customers as fractions or
multiples of use by single-family residences (19 AR 4687).

To evaluate then-existing rates, the Raté Model analyzes
actual utility expenses from 2008-2010. (19 AR 4690-4699 [“historic
and Current Budget Line Items”].) It projects expenses through 2018,
including debt payments through 2035. (19 AR 47004708 [“Project
Revenue Requirements”]; 19 AR 4711 [“Annual Debt Service
Requirements”].)

The Rate Model next analyzes data on customer classes,
including billing frequency, number of customers (“connections”)
and consumption. (19 AR 4713-4740 [“Customer Connections and
Service Characteristics”].) It projects revenues through 2018 under
then-existing rates. (Compare 19 AR 47444746 [Rate Model] with 19
AR 4594 [Rate Study: “Table 4 — Revenues Under Existing

Rates”].}!! Based on City capital improvement plans, the Rate Model

11 The Rate Study explains tables drawn from the Rate Model.
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estimates costs to expand the Groundwater Recovery Plant and
build a recycled water facility (Advanced Water Treatment plant
[“AWT"]). (19 AR 4747 [“Capital Improvement Plan”].) The Rate
Model next projects asset changes through 2018 resulting from
increased rates. (19 AR 4748-4755 [“10-Year Projected Operating
Results”].)

The Rate Model next analyzes wéter use by customer class.
(19 AR 4757 [“Units of Service”] [compare Rate Study at 19
AR 4610].) It calculates the cost of service in 2010 from audited
financial records and allocates it among customer classes. (19 AR
4758-4759 [“Determination of Water System Cost of Service (2010
Test Year)’] [compare Rate Study at 19 AR 4606], 47604761
[“Distribution of Water System Cost of Service (2010 Test Year)]
[compare Rate Study at 19 AR 4612].)

The Model adjusts initial allocations to reallocate to all
customers costs that can be assigned to recycled water users when
they exist. (19 AR 4762 [“Reallocation of Beneficial Use Categories”]
[compare Rate Study at 19 AR 4613] [“Table 14-Comparison of
Adjusted Cost of Service with Revenue under Existing Rates”].)
Thus, recycled water costs currently allocated to potable water
customers represent prospective rate relief to those customers: as
recycled water customers come on-line, they will absorb a share of
general costs borne till then by existing customers in all classes. This

essential point is detailed in Section V.A. below.

14

122981.8

MJNO00185




The Rate Model next analyzes the rates in issue here. (19 AR
4763-4765 [compare Rate Study at 19 AR 4617].) It projects the effect
of these rates on assets and organizes data from preceding pages. (19
AR 4766—4783 [compare 19 AR 45914592, 4594, 4596, 4598-4599,
4601-4602, 4606, 4608, 4610, 4611-4613, 4617, 4619].)

Crucially, the Rate Model plainly identifies the basis to
allocate costs among rate tiers. It allocates costs of progressively
more expensive water sources to progressively less efficient
consumers to reward conservation and discourage waste.
(See Section V below.) In an analysis entitled “Buildup of Rates” (19
AR 4709-4710), it proposes rates (red figures) slightly above those
produced by dividing projected costs by Vhistoric sales (black figures)

“because increasing rates reduces sales. So, for example, the proposed
Tier 1 rate for the most efficient water use by single-family-
residential (SFR) customers with 5/8-inch meters is $2.47 / CCF2
rather than the $2.41 produced by dividing projected costs by
historic sales. (19 AR 4709.) This adjustment reflects the City’s
twenty-year history — and its rate-making consultant’s professional
experience — with the conservation impact of higher rates. (See 11
AR 2768 [City implemented conservation rates in 1991]; 20 AR 4883—

4885 [M1 Manual chapter on price impact on water demand].)

2CCF means one hundred cubic feet— 748 gallons. (Brydon, supra, 24
Cal.App.4th at p. 184.)
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C. THe CITY MAINTAINS THE 1991 TIERED STRUCTURE

Before adopting the rates challenged here, the City used three

tiers rather than four. Residential tiers were:

e Tier 1: Up to an average total of 20 CCE,® reflecting
budgets of:

o Indoor: 9 CCF.
o | Outdoor: Varies based on lot size and weather.

e Tier 2: Up to twice Tier 1. An initial penalty rate for those
who exceed budget by up to 100 percent.

o Tier 3: All usage abbve Tier 2. A second penalty for the
most inefficient consumers who exceed budget by more
than 100 percent.

(14 AR 3227 [Nov. 17, 2009 staff report]; 15 AR 3318 [Dec. 2009 & Jan.
2010 workshop slides].)

The February 2010 rates divided the first tier into a
low-volume tier for very efficient users (households with little
- outdoor use) and an average-volume tier for the balance of the

previous first-tier budget:

13The City establishes water budgets for each parcel depending on its
size and number of units and daily weather. For simplicity, this brief
discusses only the budget for an average parcel in typical weather.
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e Tier 1:" Up to 6 CCF accounting only for indoor use.
e Tier 2: Up to an average of 17 CCF reflecting average
consumption, indoor and out.
o Indoor: More than 6 CCF and up to 9 CCF (i.e., the
difference between new and old Tier 1).
o Outdoor: 70% of previous allocation.
» Tier 3: Up to 200% of Tier 2.
» Tier 4: All usage in excess of Tier 3.
- (15 AR 3317-3318 [workshop slides]; 19 AR 4615-4616 [Rate Study].)
Thus, the new tiers:
(1) reduce the allocation for outdoor use by 30%, and
(2) introduce a new Tier 1 for “super-conservers”. (15 AR 3317
[workshop slides]; 19 AR 4579 [Rate Study].) Indeed, as outlined in
the Rate Model (19 AR 4709); rates reflect the proportional cost to
supply water use at each tier. |
e Tier 1 funds 35 percent of fixed costs the City must recover
from rates, plus 22.5 percent of local well costs (the City’s
cheapest water).
» Tier 2 funds an additional 35 percent of fixed costs and 52.5
percent of well costs.
e Tier 3 funds the remaining 30 percent of fixed costs, the

remaining 25 percent of well costs, 82.5 percent of

“40Over the time reflected in the Administrative Record, the City

began referring to this new Tier 1 as the “Base Tier.”
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Groundwater Recovery Plant (“GWRP”) costs and 5
percent of the cost of Met supplies (“MWD”), reflecting a
decision to assign more expensive water sources to over-
budget water use.

e Tier 4 funds the balance of GWRP (17.5%) and Met costs
(95%), plus 100 percent of the cost of a proposed recycled
water supply (labelled “recycled”) and conservation
programs (labelled “penalty set aside”), assigning the most
expensive sources to the most profligate users.

(19 AR 4709.)

Accordingly, because customers who exceed budgets and
require use of more expensive supplies, Tiers 3 and 4 impose penalty
rates to cover increased costs and encourage conservation. (See 10
AR 2287, 11 AR 2694-2695, 15 AR 3365 [upper tiers intended as

penalties].)

D.  THE RATE STUDY USED A RECYCLED WATER FUNCTIONALIZED
COSTTO DEVELOP RECYCLED WATER RATES

As required by Proposition 218’s proportional cost-of-service
principle (art. XIII D, § 6, subd. (b)(3)), the City establishes rates for
15 customer classes, including residential, agricultural, irrigation,
non-potable, commercial, fire protection, and future recycled water
customers. (19 AR 4617 [Rate Study]; 20 AR 5008 [rate resolution].)
The proposed recycled water service will deliver treated wastewater
from a regional wastewater plant for irrigation use. (10 AR 2288
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[2005 UWMP §52]; 11 AR 2626 [Non-Domestic / Recycled Water
Master Plan].) Rates reflect costs assigned to six utility functions.
These are “functionalized costs” in rate-making jargon, and are
allocated to customer classes by Rate Study Table 14 (19 AR 4578,
4613):

1) base flow, or costs associated with the average volume
demanded by each class;

2) maximum day demand;

3) peak hour demand, or costs to meet above-average
demand (e.g., the cost to construct and maintain larger
transmission mains and reservoirs);

4) billing costs;

5) fire protection (i.e., facilities to maintain  pressures
sufficient to fight fire); and

6) costs allocated to the future recycled water service.

(19 AR 4578, 4606-4607.)

The City’s rates include fire protection and recycled water
functionalized costs as well as similarly named customer classes.
Even though these concepts have similar names, we must look
beyond labels to substance. All customers will benefit from
additional supply generated by the proposed recycled water system,
just as all customers with structures to protect from fire benefit from
fire flows. However, some customers also obtain a discrete fire

service — those with sprinklers and hydrants required by building
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or fire codes — and other future customers will use reclaimed water
for irrigation. Accordingly, it is necessary to account for distinct
services some customers receive in the fire suppression and future
recycled water customer classes. (See 19 AR 4613 [“Fire” and

“Recycled Water” columns of Table 14].)

STATEMENT OF THE CASE

CTA filed its initial complaint August 29, 2012. (1 CT 21
etseq.) It sought declaratory, injunctive, and mandamus relief,

- claiming:

1. The challenged rates violate Proposition 218’s substantive

requirements; and
2. Operation of the GWRP is an illegal waste of taxpayer
funds under Code of Civil Procedure section 526a (“CCP
526a"). |
(1 CT 26-35.)
The City demurred to the CCP 526a claim, and CTA filed its
First Amended Complaint (“FAC”). (See 1 CT 47 et seq.; 1 CT 210 et
seq.) The City renewed its demurrer, which the trial court overruled.
(1 CT 242 et seq; 3 CT 656.) Nevertheless, CTA voluntarily
- abandoned its CCP 526a claim, leaving only Proposition 218
allegations. (3 CT 879.)
The City then lodged its Administrative Record. (3 CT 680.)

CTA moved to augment it with additional documents, many of
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which post-date the February 2010 rate-making. (3 CT 683 et seq.)
The trial court denied CTA’s motion, finding the offered documents
were not part of the record before the City Council when it acted.
(3CT 879.) Undeterred, CTA offered still further extra-record
evidence, in a pleading labeled — frankly — “Extra-Record
Evidence.” {4 CT 1024 et seq.) The trial court granted the City’s
motion moved to strike this evidence. (4 CT 1092 et seq.; 4 CT 1161.)

The parties filed timely trial briefs and argued on July 29,
2013. (4 CT 996 et seq. [Opening Brief]; 4 CT 1056 et seq. [Opposition
Brief]; 4 CT 1102 et seq. [Reply Brief}; RT 8-58.)’® The trial court took
the matter under submission and issued a tentative statement of
decision a week later. (4 CT 1131-1132, 1136-1142.)

The City objected to the tentative statement of decision, noting
it failed to address the City’s argument that Tier 3 and 4 rates
withstand review as penalties not limited to cost. (4 CT 1148.) The
final statement of decision (4 CT 1157-1162) found for CTA on the
three points noted in the Introduction above. (Ibid.) On the penalty
issue, the court added only two words in parentheses — (“not

penalties”) — to its tentative statement. (4 CT 1161 [line 23).)

References to the one-volume Reporter’s Transcript are in the form:

RT page.
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Judgment entered August 28, 2013; notice of entry was given
September 3, 2013. (4 CT 1157-1162, 1164-1175.) The City timely
appealed September 6, 2013. (4 CT 1188.)¢

STATEMENT OF APPEALABILITY

Appeal is from a final judgment resolving all issues as to all
parties and is authorized by Code of Civil Procedure section 904.1,

subdivision (a)(1). (See 4 CT 1157-1162.)

STANDARD OF REVIEW

| The trial court reviewed a “cold” adminisirative record —
generally the only evidence permissible un’der‘ Western States
Petroleum Association v. Superior Court (1995) 9 Cal.4th 559 in judicial
review of legislative rate-making — and this Court is equally able to
review it. Appellate review is therefore de novo. (Kolender v. San
Diego County Civil Service Comm’n (2005) 132 Cal.App.4th 716, 721
[scope of review in administrative mandate is identical in trial and
appellate courts]; Stone v. Regents of University of California (1999) 77
Cal.App.4th 736, 745 [same in traditional mandate].) As our

Supreme Court recently stated:

1®A post-judgment motion for attorney’s fees is presently set for
February 18, 2014. That will likely result in a further appeal which
might be conveniently consolidated with this appeal.
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An appellate court’s review of the administrative record for
legal error and substantial evidence in a CEQA case, as in
other mandamus cases, is the same as the trial court’s: the
appellate court reviews the agency’s action, not the trial
court’s decision; in that sense appellate judicial review under

CEQA is de novo.

(Vineyard Area Citizens for Responsible Growth v. City of Rancho Cordova
(2009) 40 Cal.4th 412, 426-427 [citations omitted, emphasis added].)
Moreover, under Proposition 218, courts no longer defer to
rate-makers. Instead, courts exercise independent judgment whether
revenue measures satisfy our Constitution. (Silicon Valley Taxpayers
Assn. v. Santa Clara County Opén Space Authority (2008) 44 Cal.4th 431,
450 [independent review of assessments under article XIII C] (Silicon
Valley); City of Palmdale v. Palmdale Water Dist. (2011) 198 Cal.App.4th
926, 928 [extending Silicon Valley to water rates under Article XIII D]
(Palmdale); Griffith, supra, 220 Cal.App.4th at p. 590 [same].)
Accordingly, while the City bears the burden to demonstrate its
water rates are lawful (Art. XIII D, § 6, subd. (b)(5)), this Court’s

review of both law and fact is independent and de novo.
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ARGUMENT

I. THE RATES ARE PROPORTIONAL TOTHE
COST OF SERVICE THE CITY REASONABLY
ATTRIBUTES TO EACH PARCEL

Proposition 218 limits water rates to the “proportional cost of
the service attributable to the parcel.” (Article XII D, § 6,
subd. (b)(3); Bighorn-Desert View Water Agency v. Verjil (2006)
39 Cal.4th 205, 216 [water rates “are fees and charges within the
meaning of article XIII D”].) Proportionality to service cost may be
shown class by class rather than customer by customer. (Farm
Bureau, supra, 51 Cal.4th at p. 438 [“The question of proportionality
[under Prop. 13] is not measured on an individual basis. Rather, it is
measured collectively, considering all rate payors.”]; Griffith, supra,
220 Cal.App.4th at p. 601 [same under Prop. 218].)
~ Moreover, Proposition 218 does not strip the City of its
legislative rate-making power. (See Brydon, supra, 24 Cal.App.4th at
pp- 182, 196 [rate-making is “quasi-legislative,” and “inclining block
rate structure” did not violate Prop. 13]; cf. Citizens Assn. of Sunset
Beach v. Orange County Local Agency Formation Com. (2012) 209
Cal.App.4th 1182, 1195-1197 [Prop. 218 builds on Prop. 13] (CASB).)
When Proposition 218 refers to the “proportional cost of the service
attributable to the parcel” (emphasis added), without specifying
who should make the attribution or how, it preserves the legislative

discretion afforded the City Council by earlier law to determine the
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1229818

types and characteristics of service to attribute to parcels, provided
the Council acts reasonably in light of its record.

Accordingly, the City was entitled to employ tiered
conservation rates that attribute local wells (its cheapest water
source) to its most efficient users (those charged in Tiers 1 and 2).
(See 19 AR 4709.) It was equally entitled to attribute more expensive
sources to parcels owned by those who exceed reasonable water
budgets (those charges in Tiers 3 and 4). (Ibid.) This encourages
conservation. (See, e.g., Brydon, supra, 24 Cal.App.4th 178, 182, 196
[inclining-block water rates reasonably reflect service cost under
Prop. 13]; see also Wat. Code, § 375, subd. (a) {[water provider may
adopt “water conservation program”].) The City was also entitled to
assign, as it did, reasonable budgets to each parcel based on
weather, number of residential units, square footage of non-
residential buildings, and irrigable outdoor area.

Water suppliers” power to regulate use to further the
conservation mandate of article X, section 2 is well established.

Water rights:

were subject, from the beginning and as a matter of law, to the
regulation under the police power and, subsequently, under
article X, section 2 of the California Constitution. (See Gin S.
Chow v. City of Santa Barbara (1933) 217 Cal. 673, 703, 22 P.2d
5.)? As relevant here, article X, section 2, provides that the right

to water or to the use of water from any natural stream is
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“limited to such water as shall be reasonably required for the
beneficial use to be served, and such right does not and shall

not extend to the waste or unreasonable use” of water.

This constitutional limitation on unreasonable use of
water is implemented in a myriad of ways but, as relevant
here, it is implemented through Water Code section 22258
(section 22258), which provides that an irrigation district that
provides water to users outside the district “may regulate the

use of water so furnished.”

(Turlock Irr. Dist. v. Zanker (2006) 140 Cal.App.4th 1047, 1061.)

Footnote 9 to this passage states:

Because such rights and duties are always subject to
regulation under the police power, exercise of the police
power constitutes neither a constitutional “taking” nor an
unconstitutional impairment of the obligation of contract.

(See Imperial Irrigation Dist. v. State Wat. Resources Control Bd.

(1990) 225 Cal. App.3d 548, 562-563, 275 Cal.Rptr. 250; People

ex rel. State Water Resources Control Bd. v. Formi (1976) 54
Cal.App.3d 743, 753, 126 Cal.Rptr. 851.)

(Id. at p. 1061, fn. 9.)

Moreover, the City’s police power allows all regulation “not in
conflict with general laws.” (Art. X1, § 7; In re Maas (1933) 219 Cal.
422, 425.) Those “general laws” allow the City to “enforce a water

conservation program to reduce the quantity of water” its residents
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use, and even allow special districts — which lack general police
power — to prohibit waste during drought. (Wat. Code, §§ 375,
31026, 71640.) Surely, therefore, the City’s police power allows it
merely to discourage waste at other times.

CTA did not argue below that the City’s rates generate more
than the total cost of service. They argued only that those who use
more water than budgeted should pay the same rates as those who
do not. (4 CT 1006-1007 [summary of CTA’s Prop. 218 claims],
1012 & 1109 [arguing City’s rates “are unequivocally non-linear”},
1106 [arguing Met purchases are billed “at a constant rate”
(emphasis original)].) That CTA may prefer flat rates does not mean
that Proposition 218 can be read to mandate them in the teeth of
article X, section 2. (Cf. Palmdale, supra, 198 Cal.App.4th at pp. 936
938 [Prop. 218 cost-of-service requirement can be harmonized with
conservation mandate of article X, section 2 on an appropriate
record].)

Article X, section 2 states that water rights “shall be limited to
such water as shall be reasonably required for the beneficial use to
be served, and such right does not and shall not extend to the waste
or unreasonable use or unreasonable method of use or unreasonable
method of diversion of water.” It is of equal force as Proposition
218’s cost-of-service requirement. (Cf. Brydon, supra, 24 Cal. App.4th
at p. 193 [article X, section 2, is “at least as compelling” as Prop. 13].)

Even Palmdale, the only case the trial court cited, found

27

122981 .8

MJN00198




Proposition 218 and article X, section 2 can be harmonized provided
an agency’s record demonstrates no parcel pays more than the
proportional cost of service attributed to it. (Palmdale, supra, 198
Cal.App.4th at pp. 936-937.) If “unreasonable” or “wasteful” water
use creates the need for expensive marginal supplies — or for
conservation by others — then the costs of those marginal supplies
or conservation effofts are reasonably “attributable” to that wasteful

use. This is precisely what the challenged rates accomplish.

~1I.  PROPOSITION 13 PERMITS
CONSERVATION RATES AND
PROPOSITION 218 EXPRESSES NO
CONTRARY INTENT

As this Court recently explained, Proposition 218 is intended
to address perceived evasions of Proposition 13. (See CASB, supra,
209 Cal.App.4th at p. 1186 [Prop. 218 “was intended to prevent
politicians from trying to circumvent Proposition 13”], 1196~1197
[Prop. 218 closed loopholes in Prop. 13].) Proposition 218 expressly
rejects some of those practices and overrules some judicial
constructions of the earlier measure, such as use of utility rate
proceeds to fund other services. (Compare Hansen v. City of San
Buenaventura (1986) 42 Cal.3d 1172, 1176 [city entitled to reasonable
‘rate of return on investment in water utility] with Howard Jarvis
| Taxpayers Assn. v. City of Roseville (2002) 97 Cal.App.4th 637 [rate
proceeds may fund only water service under Prop. 218]; compare

Oneto v. City of Fresno (1982) 136 Cal.App.3d 460 [Fresno charter
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provision authorizing water utility payment to general fund in lieu
of property taxes did not violate Prop. 13] (“Oneto”) with Howard
Jarvis Taxpayers Assn. v. City of Fresno (2005) 127 Cal.App.4th 914
[same charter provision violates Prop. 218] (“"HJTA v. Fresno”).)

However, as this Court explained in CASB, to the extent the
voters who approved Proposition 218 did not evidence intent to
displace case law under Proposition 13, Proposition 218 does not.
(CASB, supra, 209 Cal. App.4th at pp. 1192-1198 [annexation did not
trigger Prop. 218 election requirement because no evidence of intent
to displace Metropolitan Water Dist. v. Dorff (1979) 98 Cal. App.3d 109
(Dorff) decision under Prop. 13].)

The voters who approved Proposition 218 plainly intended to
change some things about water rates. Rates must now recover only
service cost (art. XIII D, § 6, subd. (b)(1));'” rate proceeds must be
used only to provide service (id. at subd. (b)(2)); rates must be
proportionate to the cost of service attributable to a parcel (id. at
subd. (b)(3)); fees may not be charged for services which are not
immediately available (id. at subd. (b)(4)); and “[n]o fee or charge
may be imposed for [a] general governmental service[] ... available
to the public at large in substantially the same manner as it is to
property owners” (id. at subd. (b)(5)).

However, Proposition 218 did not change who sets rates, nor

did it alter every detail as to how rates may be set: Water

“Which explains HJTA v. Fresno’s variance from Oneto.
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rate-making remains a matter of — bounded, assuredly —
legislative discretion wunder article XI, section 9, which
Proposition 218 neither amends nor repeals. Proposition 218 is silent
as to who may “attribute” service to a parcel, thus maintaining the
earlier rule that rate-making is legislative. (See PT&T, supra, 62
Cal.2d at p. 655; Durant v. City of Beverly Hills (1940) 39 Cal.App.2d
133, 139 ["fixing water rates ... is legislative in character”].)

Proposition 218 also preserves Brydon’s finding that inclining-
block water rates do not exceed service cost so as to be special taxes
requiring two-thirds voter approval under Proposition 13. (Brydon,
supra, 24 Cal.App.4th at pp. 190-195.) Rather, such rates are
permissible fees under Government Code section 50076, which
excludes from Proposition 13's voting requirements a fee that “does
not exceed the reasonable cost of providing the service or regulatory
activity for which the fee is charged.” (Ibid.)

If Proposition 218 were intended to displace the City Council’s
legislative power to attribute water service to parcels, or to bar
inclining-block water rates, it would have said something as to who
- might make’ that attribution. It does not, just as it provided no
electoral rules for taxes upon annexation, as this Court observed in
CASB. Proposition 218 simply acknowledges that someone
“attributes” service to parcels, requires that rates be proportional to
the cost of service reasonably so attributed, and requires

independent judicial review of those rate-making judgments.
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(Art. XIII D, § 6, subd. (b)(3); Silicon Valley, supra, 44 Cal.4th at p. 450
[independent judicial review under Prop. 218 of quasi-legislative
assessment determinations]; Palmdale, supra, 198 Cal.App.4th at
p- 928 [same as to property-related fees, including water rates];
Griffith, supra, 220 Cal. App.4th at p. 590 [same].)

Accordingly, just as Dorff survives Proposition 218 to allow
annexations to cities without tax elections, Brydon survives
Proposition 218 to allow inclining-block conservation rates.
Provided that de novo judicial review demonstrates a rate-maker
acted reasonably in light of its administrative record to attribute
particular levels of water service to parcels and to design rates to
recover the reasonable costs of those service levels, conservation

" rates are constitutional.

Ifi. TIER | RECOVERS THE COST OF VERY
EFFICIENT WATER USE,AND TIER 2
RECOVERS THE COST OF AVERAGE USE

CTA argued below that Tier 1 is acceptable because it is
“based on the cost-of-service,” and that this tier proves that Tier 2
through 4 rates exceed cost. (4 CT 1012, 1159 [trial court summary of
CTA’s argument].) Not so.

Rather, the City’s tiers implement rates described in Water
Code section 372. Tier 2 is a “basic use allocation,” which “provides
a reasonable amount of water for the customer’s needs and property

characteristics.” (Wat. Code, § 372, subd. (a)(2).) Tier 1 is a lower rate
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for less than the “basic use allocation” the City “has determined to
represent superior or more than reasonable conservation efforts.”
(Id., subd. (a)(3); 19 AR 4579 [Tier 1 recognizes “those residents who
do practice conservation”].)

If the trial court found evidence to support rates based on the
City’s average cost of service, therefore, it found evidence to support
~ rates for both Tiers 1 and 2. While the revenue recovered by the rate
applicable to each tier is sufficient to cover the costs of service sold
in that tier, the Tier 1 rate does not generate revenue sufficient to
recover the cost of more service than used by “super-conservers”.
CTA’s contrary argument (4 CT 1012) is simply wrong.

By design, Tier 1 and 2 rates recover almost all the City’s cost
to operate its wells, including 70 percent of fixed costs and 75
percent of local well costs. (19 AR 4709—4710.) Moreover, Tier 2's
“basic use allocation” is more than reasonable — CTA has not
argued otherwise. Average use for a regular residential lot is 12 CCF
~per month, but residential Tier 2 budgets on average allow 17 CCF
— almost 42 percent above average. (15 AR 3318; 14 AR 3227.)
Tier 2’s allocation of nine of these 17 CCF for indoor use reflects
industry standards. (11 AR 2758 [Grand Jury Report], 2767 [City
reply to same].)

The City Council reduced Tier 2’'s outdoor allocation to 70
percent of the pre-2010 allowance because the Rate Study advised

this was “an area where significant water savings may be achieved.”
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(19 AR 4615-4616; 14 AR 3227; see 11 AR 2756, 2758 [Grand Jury
states almost all outdoor use is landscaping and half is
overwatering].) Indeed, efforts to reduce outdoor water use are
industry dogma. (15 AR 3366-3367 [Met brochure encouraging less

outdoor water use}.)

IV. TIER 3 AND 4 RATES ARE PENALTIES
EXEMPT FROM PROPOSITION 218

As demonstfated below, the trial court erred in concluding the
Tier 3 and 4 rates are unrelated to service cost. However, even were
that so, these rates are lawful penalties on those who exceed water
budgets. (See Wat. Code, §375 [agency may enforce “water
conservation program”].)’® Penalties are entirely exempt from
Proposition 218.

As our Supreme Court explained, Proposition 218 applies to
basic water rates because water “is a property-related service within
the meaning of article XIII D because water is indispensable to most
uses of real property” (Bighorn, supra, 39 Cal.4th at p. 214.) However,
as the City Council reasonably found in its legislative discretion, use
of more than 17 CCF per month on a single-family parcel is not
“indispensable to most uses of property.” Authorized budgets reflect
national standards for water use and the great majority of City

customers never pay Tier 3 and 4 rates — only those who consume

18 Of course, the City has such power even without this legislative

authorization by virtue of article X, section 2 and article XL, section 7.
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more than twice their budget pay Tier 4 rates. (10 AR 2287 [Dec. 2005
UWMP Update: 90% of water sold in Tiers 1 and 2].) Thus, the upper
tiers apply to the few who use water so profligately that they exceed
the allocations for “indispensable” use available in Tiers1 and 2.
Accordingly, the City’s Tier 3 and 4 rates are not property related
fees subject to Proposition 218 at all.

Indeed, the Court of Appeal has already observed that
reconciliation of Apartment Ass'n of Los Angeles County, Inc. v. City of
Los Angeles (2001) 24 Cal4th 830 (“Apartment Association”),
Richmond v. Shasta Community Services District (2004) 32 Cal.4th 409
(“Richmond”) and Bighorn appears to require this result. Apartment
Association, the Supreme Court’s first opportunity to construe
Proposition 218, determined that a fee imposed on landlords to fund
housing code enforcement was not a property related fee subject to
Proposition 218 because it was not a fee on property ownership
per se, but on voluntary decisions to use property as rental housing.
(Ibid. at 838.) Richmond, the high Court’s second Proposition 218 case,
concluded a charge to recover infrastructure costs to serve new
water connections was not subject to Proposition 218 because the
district could not comply with the notice requirements of
article XIII D, section 6, subdivision (a) because developers who will
need new water service cannot be known when the fee is set.

Pajaro Valley Water Mgmt. Agency v. AmRhein (2007) 150
Cal.App4th 1364 (“AmRhein”) tested whether a groundwater
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management agency’s fee on wells was a fee for a “property related
service” and therefore subject to Article XIII D, section 6. The court
initially determined it was not, reasoning from Apartment Association
that a fee on operation of a well is not a fee on property ownership
per se. Two days later, however, the Supreme Court decided Bighorn
and the Pajaro court granted reheaﬁng sua sponte to consider its
impact. The Pajaro court reversed its earlier conclusion, finding that
groundwater charges — at least on used groundwater for domestic
purposes — cannot be distinguished from the piped water service

fee in Bighorn:

As we noted in our prior opinion, the Supreme Court
cited Apartment Association with apparent approval in
Richmond ... . In Bighorn, however, it did not mention
the case at all, even though it seems highly relevant to
the question whether monthly delivery charges, and
especially consumption-based charges, fall within
Article 13D. This omission raises questions about the
reach, if not the vitality, of Apartment Association. The
juxtaposition of that decision with Bighorn suggests the
possibility that a fee falls outside Article 13D to the
extent it is charged for consumption of a public
service for purposes or in quantities exceeding what is
required for basic (i.e., residential) use of the property.

In Richmond and Bighorn the court was clearly
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concerned only with charges for water for “domestic”
use. (See Bighorn, supra, 39 Cal.4th at p. 217, 46
Cal.Rptr.3d 73, 138 P.3d 220, italics added [“As we
explained in Richmond, ..., domestic water delivery
through a pipeline is a property-related service within
the meaning of this definition”].} This leaves open the
possibility that delivery of water for irrigation or other
nonresidential purposes is not a property-based
service, and that charges for it are not incidental to the
ownership of property. A finding that such a fee is not
imposed as an incident of property ownership might be
further supported by a clearly established regulatory
purpose, e.g., to internalize the costs of the burdened
activity or to conserve a supplied resource by
structuring the fee in a manner intended to deter

waste and encourage efficiency.

(Id. at pp. 1389-1390 [bold emphases added; abridgements' and
italics original].) That is precisely the case here: the City imposes
Tier 3 and 4 penalty rates to éccomplish the conservation mandate of
article X, section 2 — ”“to conserve a supplied resource by
structuring the fee in a manner intended to deter waste and
encourage efficiency.” (Id. at p. 1390.)

Further, a penalty is not a tax because it is intended to change

behavior rather than to raise revenue. (California Taxpayers’ Assn. v.
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Franchise Tax Bd. (2010) 190 Cal. App.4th 1139, 1148-1149 (CalTax).)1®
Under exemptions from the definition of “taxes” which require
voter approval stated in Proposition 26’s recent amendments to
article XIII C (adopted by Proposition 218), our Constitution
specifically distinguishes between (i) property related fees subject to
Proposition 218 and (ii) fines and penalties. (See art. XIII C, §1,
subds. (e)}(5) [fines and penalties not taxes under Prop. 26] & (e)}(7)
[nor are property related fees subject to article XIII D].) Moreover,
while other exemptions from Proposition 26’s definition of “tax” are
limited to cost of service; fines and 'penalties are not. (Compare id. at
subds. (e)(1)—(e)(3) [limiting fees for benefits, services and regulation
to cost of service] with id. at subd. (e)(5) [stating no cost-limit for
fines and penalties]; see Imperial Merchant Services, Inc. v. Hunt (2009)
47 Cal.4th 381, 388-390 [applying maxim expressio unius est exclusio
alterius].) Indeed, it would be senseless to limit fines or penalties to
“cost of service,” as they are imposed to regulate conduct, not to
recover costs. What costs are borne by a $1,000 fine for littering in
violation of Government Code section 68055.7? None, of course.
CalTax provides a useful analysis of the distinction between
penalties and government revenue measures, the latter of which

must be limited to cost or approved as taxes by voters or two-thirds

Cf. Schmeer v. County of Los Angeles (2013) 213 Cal.App.4th 1310 [fee
retailers must impose to provide paper bags not a tax under Prop. 26

because government gains no revenue by the fee].
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of the Legislature. During the depths of the Great Recession, the

Legislature adopted — by simple majority vote — a 20 percent

penalty on late corporate income taxes of more than $1,000,000.

CalTax sued, arguing the meastre required two-thirds approval as a

tax under Article XIII A, section 3 because it would generate

$1.4 billion in its first year. (Id. at p.1148.) The Court of Appeal

disagreed:

The question of whether an imposition is a “tax” is not simply
a question of raising revenue. A penalty, of course, directly
raises revenue by imposing penalties. A penalty, as well,
regulates conduct (and indirectly raises revenue) by deterring

those tempted not to pay their taxes fully.

(Ibid) The Court identified two criteria to distinguish a

revenue-raising measure (a tax or a cost-limited fee) from a penalty:

122981.8

First, as the trial court aptly recognized, “there is one
important distinction between a penalty and a tax: while a tax
raises revenue if it is obeyed, a penalty raises revenue only if
some legal obligation is disobeyed.” In line with being a
penalty, section 19138 directly raises revenue only if a
corporate taxpayer has disobéyed a legal obligation (by
understating its actual tax liability by over $1 million).
Furthermore, the continuous decline, over time, in projected

revenue from section 19138 concretely illustrates this aspect of
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a penalty: As more corporations fully pay their taxes to avoid

the penalty, the penalty revenue declines.

(Id. at 1148-1149.)

(Ibid.
subd.

A second Qbservation, and one that carries a certain irony, is
found in the language of article 13A, section 3 itself, the very
provision that CalTax relies upon to claim section 19138 is
unconstitutional here. Article 13A, section 3, stated that “any
changes in State taxes enacted for the purpose of increasing
revenues collected pursuant thereto whether by increased rates
or changes in methods of computation must be imposed by an
Act passed by [two-thirds of the Legislature].” (Italics added
[by Callax court].) Section 19138 imposés a penalty for
understating tax liability. It does not impose an increase in the

tax rate or a change in the method of tax computation.

at p. 1149 (footnote omitted); cf. Govi. Code, § 53750,

(h)(1) [using similar terms to define tax or fee “increase” under

Prop. 218].)

Thus, CalTax teaches that a measure is a fine or penalty, and

not a tax if:

122981.8

e itis triggered by a violation of some rule;

» does not change the rate or base of the measure; and

e can be expected to produce declining revenues as
regulated parties change behavior to avoid the charge

rather than stable or growing revenues.

39

MJN00210




Although the case arises under Proposition 13’s state taxation
provisions, it is helpful in construing local revenue provisions
Proposition 218 adopted to protect the earlier measure. (Proposition
218, uncodified Section 2 [Prop. 218 intended to serve goals of
Proposition 13] [tull text of Proposition 218 printed as appendix to
Keller v. Chowchilla Water Dist. (2000) 80 Cal.App.4th 1006, 1018-
1022]; see also CASB, supra, 220 Cal.App.4th at pp. 1195;1196
[detailing history linking Propositions 13 and 218].)

Like Proposition 13 before it (as Callax holds) and
Proposition 26 after it (article XIII C, section 1, subdivision (e)(5)),
Proposition 218 excludes fines and penalties from the fees it limits to
cost. Article XIII D, section 2, subdivision (e) defines the fee or
charge to which the cost-limitation rule of section 6,

subdivision (b)(3) applies as follows:

“Fee” or “charge” means any levy other than an ad valorem
tax, a special tax, or an assessment, imposed by‘an agency
upon a parcel or upon a person as an incident of property
ownership, including a user fee or charge for a property
related service. (Emphasis added.)

144

This is a closed definition (“’fee’ or ‘charge’ means ” — not
“includes”) and requires fees subject to Article XIII D, section 6 to be
“imposed ... as an incident of property ownership, including a user
fee ... for a property related service.” A fine is not imposed by virtue
of service provision, but because someone violates a rule. If you
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don’t want to pay penalty rates for water, don’t exceed your budget.
It’s that simple.
The Supreme Court made a comparable point in Apartment

Association:

But the city is correct that article XIII D only restricts feesh
imposed directly on property owners in their capacity as such.
The inspection fee is not imposed solely because a person
owns property. Rather, it is imposed because the property is
being rented. It ceases along with the business operation,
whether or not ownership remains in the same hands. For that

reason, the city must prevail.

(Apartment Association, supra, 24 Cal.4th at p. 838 [emphasis added].)
Thus, just as a landlord could avoid the housing inspection fee in
Apartment Association (by leaving the rental market), excluding the
fee from Proposition 218’s reach; the City’s water customers can
avoid Tier 3 and 4 rates by using only budgeted amounts of water.
Thus, the Tier 3 and 4 rates are not property related fees
subject to the cost limit of Article XIII D, section 6, subdivision {b)(3),
but rather penalties intended to encourage conservation and thereby
reduce revenue to the City. (12 AR 2772 [2008 Rate Study RFP stated
City sought rates that encourage conservation]; 19 AR 4538
[February 2010 staff report states City wished rates to send “strong

water conservation message”]; 11 AR 2768 [City reply to Grand Jury
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report stated upper tiers designed to curtail excessive use, not to
fund average use].)

Tiers 3 and 4 are designed to change behavior rather than
raise revenue and are therefore “penalties” under CalTax.
Accordingly, if the trial court’s cryptic addition of “(not penalties)”
to its statement of decision is a conclusion of law, it is error. (See 4
CT 1161.)

Further, if a finding of fact, it is error still. The City has always
intended upper-tier rates as penalties to encourage conservation; it
recovers costs for prudent water use from Tier 1 and 2 rates, with
revenue from Tier 3 and 4 rates used to address the consequences of
wasteful use. The rate-making record is replete with evidence of that
intent:

e 10 AR 2287: December 2005 update to the City’s Urban
Water Management Plan (UWMP) includes a section 4.4
entitled “Penalties for Excessive Use,” which states:
“Higher than allowable use results in either Tier II [now
III] or Tier III [now IV] use charge. ... The tiered billing
system has proven to be an effective way of reducing
excessive water uée. 90% of the water delivered is billed
at the Tier I [now Tiers I and II] rate.”

e 11 AR 2690: November 20, 2007 staff report stated: “to
generate the necessary [2007] increase in revenues from

user rates without using excess revenue from wasted
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water [sold at penalty tier rates], the increase for FY
2007/08 would be approximately 11.6%.”

11 AR 2695: Same report states objectives of tiered rates
include: “Recover all costs from the prudent use of
water throughout the system and earmark excess
revenue from wasted water (Tier 2 [now 3] and Tier 3
[now 4] usage) to promote water conservation and
provide for additional local sources of supply.” It also
states: “Water used within Tier 1 is at the lowest cost.
Water used in Tiers 2 and 3 is highér as usage in these
tiers is considered wasted water.”

11 AR 2708: 2007 Rate Study restated objectivé from the
November 2007 staff report quoted above and
“recommended that the revenue generated from the
higher portion of the commodity charge (the amount
above the Tier 1 [now Tiers 1 & 2] charge) be earmarked
to promote water conservation system-wide and
providing funding for those future sources of supply.
As discussed earlier, the Tier 1 [now Tiers 1 & 2]
aﬂocaﬁon is determined based on prudent water usage
and is allocated to each parcel monthly based on
weather conditions, lot size, house size and other
factors. Currently the Tier 2 [now Tier 3] allocation is

equal to the Tier 1 [now Tiers 1 & 2] allocation. Any
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usage above this allocation, or 2 times what is
considered prudent water usage[,] is in Tier 3 [now Tier
41"

e 15 AR 3365: Summer 1993 newsletter states: “The
.District believes that conservation-minded customers
will be able to purchase all of their water at the lowest
rate ... . If use exceeds the bi-monthly allocation,
penalty prices of $1.43 up to $2.30 may apply.”?

e 20 AR 4856: American Water Works Association M1
Manual advises: “Increasing block rate structures have
found greater use in areas experiencing strong growth
in water demand, threats to existing water supplies, or a
regional impetus for improved water efficiency. In all of
these areas, there can be payoff to using price as a

demand management tool.”

Indeed, CTA does not claim otherwise. Paragraph 35 of its

First Amended Complaint alleges the upper tiers are penalties: “the
Rate Study states that Tiers 3 and 4 represent ‘wasted water’ and

that the tiers are intended to force conservation. Therefore, Plaintiff

20This is a newsletter of the Capistrano Valley Water District, which
has since merged into the City, and dates from 1993-1994, shortly
after the City adopted increasing-block conservation rates and when
it billed bi-monthly rather than monthly.
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is informed and believes that the charges for Tiers 22! through 4 are a
financial penalty intended to force conservation and are not a fee for
service.” (1 CT 218 [] 35, lines 7-9].)

| Thus, as explained below, although the City did calculate the
Tier 3 and 4 rates to recover the cost of water supplied at these tiers,
it was not obliged to do so. Instead, these rates are penalties on those
who exceed reasonable budgets. These rates are not subject to
Proposition 218’s cost-justification requirement.

Indeed, some argue that conservation rates are not merely
authoﬁzed by article XI, section 9, but required by article X,
section 2. An example appears as Exhibit BB to the City’s Motion for
Judicial Notice filed with this brief (“MJN”), a petition to the State
Water Resources Control Board arguing that a groundwater
management agency violates article X, section 2 by failing to
implement conservation rates. (MJN, Exh. BB at p. 48, 1178
[“Respondent United has failed to implement a number of practical
measures that would reduce its need to divert Santa Clara [River]
flows and that would encourage conservation of water by its end
users. These measures include alterations in end user water pricing
structure to encourage conservation, requiring end user efficiency
requirements, and the provision of subsidies for delivery of

adequately treated reclaimed wastewater to United and for the use

ACTA confuses the average-cost Tier 2 rate with Tier 3 and 4 penalty

rates.
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of reclaimed water by United’s end users.” (Emphasis added)].)
Groundwater augmentation charges are subject to Proposition 218.
(AmRhein, supra, 150 Cal.App.4th at p. 1393.) Thus, what the trial
court here erroneously found to be prohibited by article XIII D,
section 6, subdivision (b)(3); competent counsel argue is required by
article X, section 2.

In sum, the trial court erred when it rejected the City’s
argument that Tier 3 and 4 rates are penalties, whether that rejection

was a finding of fact or a conclusion of law.

V. PENALTY RATES RECOVERTHE COSTTO
DELIVER OVER-BUDGET WATER

However, even if this Court chooses not to break new ground
by holding penalty rates are not property related fees subject to
Proposition 218, Tier 3 and 4 rates nevertheless reflect the
proportional cost of service.

The City imposes conservation charges “on all increments of
water use” beyond the basic use allocation of Tiers 1 and 2. (Wat.
Code, § 372, subd. (a)(4).)

Tier 3 and 4 rates reflect over-budget use and fund marginal
supplies the City must obtain — from expensive Met imports, via
the GWRP, or through conservation by others — to accommodate
this excessive use. (See 11 AR 2768 [City reply to Grand Jury states

2007 upper tiers fund costs arising from excessive use]; 12 AR 2914
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[replies to rate workshop questions state 2010 rate structure has
same function as all rates since 1991].)

Tiers 3 and 4 mirror Met's “penalty rate blocks,” which the
Met imposes for consumption beyond its allocations. (18 AR 4445-
4447 [May 2009 public meeting slides].) However, the City’s penalty
rates are less draconian than Met’s. The City’s rate for average use
(Tier 2) is increased by 50% in Tier 3, and by 175% to reach the rarely
applied Tier 4. (19 AR 4617 [Rate Study].) In 2010, Met's rate for
average use increased by 169% to reach its first penalty tier, and by
339% to reach the second. (18 AR 4446 [May 2009 public meeting
slides].)

While the City could penalize wasteful use by charging much
more under the law described above, it tethers Tier 3 and 4 rates to
the cost of service above Tier 2 to take a legally conservative
approach in the absence of case law clarifying Proposition 218's
demands. Accordingly, to account for costs the City expects to bear
to serve consumption at twice budget, Tier 3 funds the portion of
fixed costs and local wells costs not covered by Tiers 1 and 2, plus
82.5 percent of Groundwater Recovery Plant costs and percent of the
‘cost of Met supplies — assigning costs from the City’s relatively
more expense sources to those who make resort to those sources
necessary. (15 AR 3318 [workshop slides]; 19 AR 4709 [Rate Model].)
To cover expected costs to serve consumption by the few customers

who exceed Tier 3 (i.e., more than double the budget), Tier 4 funds
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the balance of GWRP and Met costs and supplemental conservation
programs. (15 AR 3318; 19 AR 4709.)

These rates are intended to be self-regulating: if no water is
sold in Tiers 3 and 4, the marginal supplies and conservation efforts

they would otherwise fund are not provided; if water is sold in these

tiers, penalties fund those services. (See 11 AR 2768 [City reply to -

Grand Jury states penalty tier revenue funds cost to supply
above-average use].) This is elegant public policy and does not
detract from Proposition 218’s goal to protect customers from
~excessive rates for water that is “indispensable to most uses of real
property.” (Bighorn, supra, 39 Cal.4th at p. 214.) Indeed, it protects
most customers from the need to subsidize waste by the few. If
Proposition 13 and its progeny support the “user pays” principle,
Proposition 218 should not be read to require those who conserve to
subsidize those who do. Indeed, Article XIII D, section 6,
subdivision (b)(3) cannot sustain such a reading.

As shown in Table 1 below, if the City acceded to CTA
demands and charged a flat rate, it would shift costs from water
wasters to efficient users. It would compel the City — with no
textual support in Proposition 218 — to “attribute” the same service
to all users even though the cost to serve efficient consumers is much

lower than the cost to serve the few who waste water.
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. Max Volumetric Price Using
A Tier Rate : -
Tier Volume Tiered Average Cost | Difference®
($/CCF)* b :
(CCH® | Ratese of $3.3754
1 $2.47 6 $14.82 $20.25 $5.43
2 $3.29 11 $36.19 $37.13 $0.94
3 $4.94 17 $83.98 $57.38 ($26.60)
4 $9.05 1f $9.05/CCF | $3.375/CCF | ($5.675)/CCF
Volume Price Using
N TIER i i 8
CONSUMER » (CCF) '1;{1:::: Flat Rates Difference

2 20 AR 5008 [rate resolution].

b 15 AR 3318 (workshop slides: Tier 1 allows 6 CCF; Tier 2 allows, on
average, 17 CCF total, or 11 at this tier; Tier 3 allows, on average, 34
CCF total, or 17 at this tier; and Tier4, on average, applies to
consumption above 34 CCF per month).

¢ This column is the sum of the two to its left so, for example, $2.47 x
6 CCF = $14.82. (15 AR 3318 [workshop slide showing current and
proposed rates for typical residential customers consuming 12 CCF
per month through a 5/8-inch meter].)

d This column is the product of the third column (water volume
consumed) and $3.375, the City’s average cost of water. So, for
example, 6 CCF x $3.375 = $20.25. The City’s average cost of water
for Residential-Regular Lot customers is calculated as follows: The
total cost of service for this class is $2,360,500. (19 AR 4613 [Rate
Study Table 14, line 1, column 4}, 4619 [Table 16, line 1, column 3}.)
Removing costs the City recovers through its fixed meter rate
($697,400), the total cost it must recover through volumetric rates is
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$1,663,100. (See 19 AR 4592 [fixed rate recovers “meter reading,
customer billing, and public fire protection”], 4612-4613 [Table 13,
line 3, columns 7 & 8; Table 14, line 1, column 2; cost of service
attributed to meters ($165,600) + customer billing ($344,900) + public
fire ($186,900) = $697,400].) The Rate Study projected sales for this
class at 492,800 CCF. (19 AR 4592 [Table 2, line 1, column 3 (fiscal
year ended 2010)].) Thus, $1,663,100 / 492,800 CCF = $3.375/CCF.

¢ This column represents the difference between the two to its left
and shows the impact of replacing increasing-block with flat rates.
E.g., $20.25 — $14.82 = $5.43. Numbers in parentheses are negative.

tTier 4 applies to all consumption above Tier 3. However, the City
sells very little water at this tier. Accordingly, the point of Table 1
can be made by showing the subsidy per CCF that would accrue to
these few customers by abandoning conservation rates for flat rates.

g The two figures below are the difference between the two columns
to their left. E.g., $118.13 — $144.04 = -25.91.

h Very few customers reach Tier 4. (See 10 AR 2287 [90% of water
consumed within budget].) This figure represents a hypothetical
customer who consumes 1 CCF in Tier 4 — or 35 CCF per month.

iThis figure is the sum of those above it.

1$118.13 is the sum of $3.375 per CCF (average cost of water) times
35 CCF available in the first three tiers, plus one CCF in Tier 4: 6
(Tier 1) + 11 (Tier 2) + 17 (Tier 3) + 1 = 35. 35 x 3.375 = $118.125, which
we have rounded up to $118.13.

k15 AR 3318-3319 [workshop slides].

115 AR 3319 [workshop slide shows average use via 5/8-inch meter
of 12 CCF].

m This represents 12 CCF (avei‘age residential consumption) times
average cost of $3.375 / CCF. 12 x $3.375 = $40.50. (15 AR 3319
[workshop slide showing average residential use of 12 CCF per
month].
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Table 1 compares the City’s volumetric charges to an average
customer — who consumers 12 CCF of water a month through a
5/8-inch meter serving a regularly sized residential lot — to an
identical customer who consumes 35 CCF — the lowest volume
sufficient to trigger the Tier 4 rate. Theée charges are in addition to
the fixed monthly meter charge?? of $15.25 which — in this
hypothetical at least?® — is unaffected by changing increasing-block
to flat rates. As Table 1 and the data it takes from the Administrative
Record demonstrate, switching from increasing-block rates to the

flat rates CTA advocates would cost typical customers $5.94 more

22The Rate Study notes: “The City’s water sales are composed of two
parts, a monthly service charge and a usage charge as shown in
Table 3. The monthly service charge is an amount based on meter
size that is designed to recover the fixed costs which do not vary
with the volume of water used by a customer such as meter reading,

customer billing, and public fire protection.” (19 AR 4592.)

2]n fact, flat rates would eliminate much of the incentive to conserve
water. As a result, water consumption would increase and the City
would be forced to rely more heavily on its most expensive supplies
— Met imports. That would require a fundamental reanalysis of
water rates to allocate higher costs to higher water sales and might
change the City’s current policy decisions regarding the division of
revenues between fixed and variable (volumetric) rate components.
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per month to transfer $25.91 a month to the few customers who use
so much water as to trigger the Tier 4 rate.

Nothing in Proposition 218 requires this unfair result or
abandonment of the most effective tool utilities have to encourage
conservation — a price signal. The goal of Proposition 218 is to
protect water customers, not to force most to fund waste by a few.
The ftrial court’s ruling was therefore error, intrudes without
justification on the City Council’s rate-making discretion, and
undermines the Legislature’s and our Constitution’s commitments
to conservation, reduced exports through the environmentally
-sensitive Delta, and development of local resources. (Art. X, § 2; Wat.

Code, § 10608 et seq. [20x2020 statute].)

V. THE CITY’S COST ACCOUNTING FOR
PROPOSED RECYCLED WATER SERVICE
COMPLIES WITH PROPOSITION 218

Proposition 218 requires fees for future services to be adopted
as assessments, with mailed voting, under article XIII D, section 4

rather than as fees:

No fee or charge may be imposed for a service unless that
service is actually used by, or immediately available to, the
owner of the property in question. Fees or charges based on
potential or future use of a service are not permitted. Standby

charges, whether characterized as charges or assessments,
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shall be classified as assessments and shall not be imposed

without compliance with Section 4.

(Art. XHI D, § 6, subd. (b)(4).) The trial court concluded that recycled
water and domestic water are necessarily different services and that
the cost to establish a recycled water utility cannot be covered by a
fee charged to potable water customers. Instead these costs must be
borne by customers who take recycled water when those customers

exist at some future date. This, too, was error.

A. Future Recycled Water Customers Alone
Bear Costs of the Recycled Water
Program

The trial court's conclusion that the City requires its potable
water customers to fund recycled water is factually mistaken.

The City recovers costs for its proposed recycled water utility
in two ways. First, it imposes a rate for the “recycled water”
customer class that will apply when it is able to deliver recycled
water. (19 AR 4591 [Rate Study Table 1 showing no recycled water
customers until FY 2012-2013]} & 4617 [Recycled Water rates], 4594
[Table 4, line 15 predicts no recycled water revenues until FY 2012-
2013.) Second, the City accounts for a recycled water functionalized
cost to impose part of the utility’s general operation costs on
recycled water customers when they exist. (19 AR 46064607
[sentence in Rate Study which carries over from 4606 to 4607

proposes recycled water as “functional cost component”], 4613 [Rate
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Study Table 14 shows $1,864,200 of “beneficial use costs” allocated
away from recycled water to other customer classes because this
portion of existing utility overhead cannot be borne by customers
who do yet exist].) Those functionalized costs will be transferred to
recycled water customers when they exist in meaningful numbers,
as detailed further below. At present they are paid by the only
customers who can do so: existing customers.

The City’s recycled water program is still nascent; it has

essentially no customers.?* Therefore, with few exceptions, the costs

#The City serves 10 customers from a small recycled water system
that can be served by an adjacent commmunity’s sanitation plant, In
addition, when these rates were made in 2010, the City expected to
serve non-potable customers in part with recycled water purchased
from sanitation agencies and budgeted $296,600 to do so, a cost
assigned to the recycled water class because non-potable customers
were to move to that class in 2012-2013. (19 AR 4608 [line 13].) In
fact, the City has not yet done so and augments insufficient non-
potable groundwater supplies with potable water. However, rates
are appropriately based on reasonable expectations when they are
made. In any event, the planned (but not realized) recycled use for
non-potable customers is distinct from the proposed recycled water
service expected in 2010 to be supplied by a proposed Advanced

Wastewater Treatment Plant (AWT). Unless otherwise stated,
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the Rate Model and Rate Study suggest be allocated to the recycled
water function are not costs the City incurs to operate a recycled
water utility. Rather, they are generél utility costs the City has
accounted so it can transfer an appropriate portion from current
customers to recycled water customers when they exist in
meaningful numbers.

To appreciate-this, close study of Tables 10 (19 AR 4608) and
14 (19 AR 4613) is required; copies of both are attached to this brief.

TABLE 10. Table 10 lists 42 lines of budgeted utility operating
costs divided among operating expenses (lines 1 to 32), debt service
(ines 22 — 36), and transfers between funds (line 37—39). The
second column of this table (labelled “allocation basis”) states the
basis by which each cost is allocated to five functions common to all
customers and to two functions specific to fire and recycled water
(the right-most seven columns). Most operating costs are allocated to
the five functions common to all customers and only a few are
allocated only as fire and recycled water costs.

Of interest here are those assigned to the recycled water
function. Of the total of $1,864,200 in test-year costs assigned to this
function, all but two are proportionate shares of general costs such
as administration, customer service, field services, maintenance, etc.

This is seen in the recycled water column of Table 10 which lists

references in this brief to “recycled water” are to a proposed new

service rather a more modest use of recycled water planned in 2010.
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zeroes for many costs (which are distributed to all customers via the
five common functions) and from the fact that all but two lines
which do bear figures are proportionate shares of budgeted costs

shown on these lines:

Line Description Amount
5 Utilities-General Services $227,800
8 Utilities-Field Customer Services $13,900
14 Utilities-Water Distribution $26,900
16 Cross Connection & Backflow - $16,200
17 System Maintenance $75,600
20 Preventative Maintenance | $24,100
21 Booster Facilities Maintenance $55,800
28 System Maintenance? $3,200
33-36 System-wide Debt Service $404,2002

%Lines 23-30 of the Table list costs budgeted for existing non-potable
water service and thus have labels similar to budget lines above

them in the table which apply to potable service.

%These debts issued in 2009 and earlier and provided no funding for
a recycled water utility not proposed to come on-line until 2012-
2013. Recycled water capital costs were to be covered by grants and
the “Phantom Bond,” which the City did not issue (19 AR 4605 [Rate
Study: “Some of the CIP [Capital Improvement Plan] needs are

offset by the potential receipt of recycled water grants.”}; 4 CT 1160-
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39 Retained Rate Revenue $456,1007
These costs are all appropriately borne by all who benefit from the
utility, including future recycled water customers.

Two costs are allocated to the recycled water function alone.
Line 7, “Utilities-Water Conservation” reflects costs associated with
the City’s Water Conservation Coordinator and such conservation
programs as a low-flow toilet replacement program. It is assigned to

the recycled water class because this class will include many of the

1161 [Statement of Decision discussion of bond planned, but not

issued in favor of pay-as-you-go financing].)

This reflects refunding the City’s reserve fund, depleted by
 inadequate pre-2010 rates. The reserve is used for cash flow, rate
stabilization, and to account for unexpected events, like earthquakes.
(20 AR 4821 [M1 Manual states: “For utilities using the cash-needs
approach, capital-related costs include debt principal and interest,
contributions to specific reserves, and the cost of capital
expenditures that are not debt-financed or contributed.”] [emphasis
added].) The City’s UWMP also notes the use of reserves: “If the
emergency period is not expect to last too long[,] the City’s Water
Fund Reserve would be available to meet the revenue shortfall. If the
emergency period is longer, then an emergency water rate increase
would be instituted until the time the emergency period is past.” (10
AR 2287.) |
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City’s most prolific water users and whose use is most easily made
more efficient — present users of non-potable?® and landscaping
water. Accordingly, this class is asked to bear part of the City’s
conservation costs to offset their heavy and inefficient use. (19 AR
4591 [Rate Study Table 1 shows landscaping and irrigation
customers, but no recycled water customers, until 2013 and the
reverse thereafter].)

Line 13, “Recycled Water Operations” reflects the $296,900
budgeted to buy recycled water for non-potable and irrigation
customers, supplementing that inadequate supply with potable
water. (11 AR 2613 [“the non-domestic water system supplies
approximately 611 acre-feet per year (AFY) of a blend of lower
quality groundwater and domestic water”]; 11 AR 2709 [“the blend
is mostly import[ed]” potable water].) This, too, is appropriately a
cost of the recycled water function.

Thus Table 10 identifies costs appropriately allocated to the
recycled water function of $1,864,200 — almost all of which is

simply a share of system-wide operating costs.

2The 2005 UWMP states: “In 1989, the City installed a separate
non-potable water system to utilize lower quality groundwater
supply for landscape irrigation of golf courses, parks, recreation
areas, greenbelts, schoolyards, highway medians, and industrial
uses. The non-potable water system supplies approximately 300 to
400 acre-feet per year to 63 connections ... ."” (10 AR 2288.)
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TABLE 14. This Rate Study table appears at 19 AR 4613 and
reallocates the $1,864,200 in costs allocated to the recycled water
class in Table 10 to all other customer classes in its column (3). The
parentheses around the $1,864,200 on line 16 show these costs
allocated away from the recycled water customer class and the
positive figures in the other lines show who is to absorb those costs
until the recycled water class can bear these costs. As noted above in
the discussion of Table 10, all the costs included in the $1,864,200 are
general system costs except two. Those are conservation costs
($263,500), which generate supply for all customers and costs
budgeted to buy recycled water to serve to irrigation and non-
potable customers ($296,900). This last figure is much smaller than
the sum of the reallocation to the landscape ($504,400) and non-
potable ($241,300) customer classes shown on lines 7 and 11 of
column (3) of table 14. Thus, no recycled water costs are borne by
any customers who were not to benefit from recycled water
purchases planned when these rates were made — nor do rates
fund construction of a recycled water utility — these capital costs
were to be funded from grants and a bond which did not issue, as
detailed in footnote 24 above.

What point is served by allocating recycled water costs to
future recycled water customers before reallocating those costs to
others? A more detailed version of the Rate Study’s Table 14 in the

Rate Model explains. (19 AR 4762.) The 18 numbered lines of this
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table essentially restate Table 14 and show the reallocation of
$1,864,200 in recycled water costs to other customers in line 17 and
the column entitled: “Reallocation of Beneficial Use Costs —
Recycled Water.” However, this page provides in lines below the
table some helpful detail omitted from the Rate Study. The first
three lines show the reallocation to all customers of the costs
accounted for the fire and recycled water functions. The second and

third of these lines are essential here:

Percent Recycled Water Reallocation 100.00% If we
have no recycled water customers as yet, then 100%, if

recycled water customers, then allocate 50%.
Split of RW to Landscape/Non-Potable 40.00

These terse notes mean this: All of the $1,864,200 in costs that
might be charged to future recycled water customers must be borne
by others until these customers exist (ie., 100 percent). Once
recycled water customers exist in the numbers projected in Table 1 of
the Rate Study (844 in FY 2012-2013 and 848 in FY 2013-2014)% that
allocation will fall by half (50%) and new recycled water customers
will bear some $932,100 in general system costs existing customers
must now bear. Until recycled water (RW) customers are numerous
enough to bear all the costs which can logically be assigned them,

landscape and non-potable customers will bear 40 percent of what is

219 AR 4591.
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reallocated to non-recycled-water customers. This appears from the
fact that 40 percent of $1,864,200 is assigned to these classes by
lines 7 and 11 of this table: $504,400 + 241,300 = $745,700 and 40
percent of $1,864,200 = $745,680. The negligible, $20 difference
results from rounding.

The last three lines of this page, labelled “Reallocation $ —
Recycled Water,” confirm the 40 percent reallocation to the
landscape and non-potable classes ($747,700) of costs assigned to
recycled water and the 60 percent allocation to “everyone else”
($1,118,500). The sum of these two figures is the $1,864,200 total.

Thus, the City calculates what a recycled customer class might
bear so that it can charge appropriate rates to that class when it has
members and thereby relieve other customers of a portion of the
general cost to operate the utility. However, as that class does not
yet exist, those costs are reallocated to existing customers for now.

Thus, the trial court’s conclusion that the City asks customers
to pay for a recycled water service they do not receive is simply
wrong. The record reflects instead that the City is planning to
transfer to future recycled water customers a proportional share of
the cost to operate the water utility. Until those customers arrive,
however, that cost must be borne by those who benefit from the

utility now.
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B. Proposition 218 Does Not Require
Separate Pricing of Multiple Sources of

Supply

Moreover, even if the City did charge to potable customers a
part of the cost to operate a non-existent recycled water utility, the
law would still require reversal.

“Water” service encompasses both recycled and domestic
supplies. (Gov. Code, § 53750, subd. (m); Griffith, supra, 220
Cal.App.4th at pp. 594-595 [groundwater augmentation from storm
flows and recycled wastewater plant effluent are “water service”
exempt from election requirement of art. XIII D, § 6, subd. (c)].)

Moreover, the City Council has discretion to determine what
services to offer and — within reason and evidentiary support —
what service to “attribute” to a pafcel. (Art. XI, § 9 ["A municipal
corporation may establish, purchase, and operate public works to
furnish its inhabitants with ... water”]; Durant v. City of Beverly Hills,
supra, 39 Cal.App.2d at p. 137 [Art. XI, §9 confers rate-making
power].) As discussed above, Proposition 218 is silent as to who may
“attribute” service to a parcel, but assumes someone will.
(Art. XTII D, § 6, subd. (b)(3).)

While courts review these decisions independently to ensure
Proposition 218’5 purposes are met, the City Council is the
rate-maker. (See CASB, supra, 209 Cal.App.4th at pp. 1192-1198
[Prop. 218 maintains Prop. 13 precedents unless it expressly
provides otherwise]; Brydon, supra, 24 Cal. App.4th at pp. 190-195
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[inclining-block rates not taxes under Prop. 13}; Griffith, supra, 220
Cal.App.4th at p. 601 [“Given that Proposition 218 prescribes no
particular method for apportioning a fee or charge other than the
amount shall not exceed the proportional cost of the service
attributable to the parcel, defendant’s method of grouping similar
users together for the same augmentation rate and charging the
users according to usage is a reasonable way to apportion the cost of
service. That there may be other methods favored by plaintiffs does
not render defendant’s method unconstitutional. Proposition 218
does not require a more finely calibrated apportion.”].)

Most utilities have multiple sources of supply. Indeed, this is a
common strategy to ensure a reliable supply, just as a diverse
investment portfolio reduces financial risk. The City has three
sources in addition to what is often called “the cheapest source” —
conservation: local groundwater, Met imports, and its proposed
recycled water system. Los Angeles has four: Met imports (59% of its
supply), Owens Valley supplies of Chinatown fame via the Los
Angeles Aqueduct (30%), local groundwater (10%), and recycled
water (1%). (MJN, Exh. AA.] Few utilities can deliver water from
every source to every customer because the necessary infrastructure
would be prohibitively expensive — recycled water lines (or “purple
pipe”) cannot be efficiently run everywhere. Moreover, there is no
need to plumb Los Angeles so that its harbor and the San Fernando

Valley can each take water from all four sources. Rather, most
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customers take water from one source or another. (Ibid.) The Los
Angeles water supply map of which the City seeks notice
demonstrates this fact graphically.

Despite supply diversity, agencies commonly account for
supply costs in toto and attribute them to all customers so each
funds the system from which all benefit. The M1 Manual supports
this approach. (20 AR 4830 [“Costs are allocated to express the total
utility cost of service,” and are then distributed to customer classes
based on requirements for service] & 4837 [“general service
characteristics, demand patterns, and locations with regard to city
limits are génerally the principal considerations in customer
classification”].) Indeed, given the variety of sources involved, to do
otherwise would resemble the customer-by-customer (as opposed to
class-by-class) approach Farm Bureau and Griffith reject as
impracticable.

Still further, water supply is dynamic: Utilities reroute
supplies from one area to another to address loss of a given source
due to well failures, contamination, interruption of regional supplies
for infrastructure maintenance, etc. Indeed, Met requires the City to
maintain a seven-day local supply to allow such interruptions.
(See 15 AR 3490.) Given this dynamism, it is not practicable to

ascribe all costs of a source to one area of the City.

Thus, it is industry practice to allocate supply costs to all who

benefit from them without proof that each source supplies every
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customer all the time. The City’s reliance on that industry practice to
ascribe to all its potable water customers a new recycled water
program that will make more potable water available for their use
would be reasonable. Proposition 218 does not demand more.
(Griffith, supra at pp. 600-601.) Thé record demonstrates that
recycled water would be cheaper than Met imports. (11 AR 2709
[2007 Sanitary Sewer Master Plan - Financing Program Update: “the
per unit cost of recycled water is approximately $0.31/ccf less than
potable import”].)

Accordingly, the trial court’'s conclusion the City violates
article XIII D, section 6, subdivision (b)(4) by charging customers for
a recycled water service they do not receive is wrong both factually

and legally. It should be reversed.

CONCLUSION

The trial court plainly erred when it found “no evidence” to
support the City’s rates despite the detailed Rate Model and Rate
- Study, which provide ample evidentiary support for the City’s
conclusion that its four tiers of water rates reflect the cost of
providing increasing volume to its customers.

The trial court also erred in concluding that the City’s Tier 3
and 4 rates could not also be justified as penalties, without respect to
cost of service, whether its two-word comment on this issue is a

finding of fact or a conclusion of law.
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Finally, the trial court mistook the facts when it concluded the:

City charges potable customers for a recycled water service they do
fi—ot receive. Even if the City did so, Proposition 218 would allow it
because all cﬁstomers benefit from the additional supply created
when recycled water displaces existing use of scarce potable water
supplies.

Upholding the City’s rétes adopted pursuant to authority
granted by article XI, section 9 serves both Proposition 218’s
requirement the City levy rates proportionate to service cost and
article X, section 2’s mandate that it conserve water. The trial court
failed to harmonize these three principles, needlessly construing
Proposition 218 to trammel the others. The more plausible reading
of article XIII D, section 6, subdivision (b}{3) offered here strikes a
better balance.

For all of these reasons, the City respectfully requests this
Court reverse the trial court judgment on the merits and provide
declaratory relief that the City’s rates are lawful and may be

enforced.

DATED: January 14, 2014 COLANTUONO & LEVIN, PC
TIANA J. MURILLO

JON di CRISTINA (—

MICHAEL G. COLANTUONO
Attorneys for Respondent,
City of San Juan Capistrano
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CERTIFICATION OF COMPLIANCE WITH
CAL. R. CT. 8.204, subd. (c)(1)

Pursuant to California Rules of Court, rule 8.204, subd. (c)(1),
the foregoing Appellant’s Opening Brief contains 13,553 words
(including footnotes, but excluding the tables and this Certificate)
and is within the 14,000 word limit set by rule 8.204, subd. (c)(1). In
preparing this certificate, I relied on the word count generated by
Word version 14, included in Microsoft Office Professional Plus

2010.

Executed on January 14, 2014, at Penn Valley, California.

COLANTUONO & LEVIN, PC
MICHAEL G. COLANTUONO

S

~ MICHAEL G. COLANTUONO
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WATER RATE STUDY

CITY OF SAN JUAN CAPISTRANO, CA
WATER AND WASTEWATER RATE STUDY

Table 4
Revenues under Existing Rates

Fiscal Year Ending June 30,

Description 2611 2012 2013
® ®) ® ® ®
Service Charge:
1 5/8" 961,100 1,007,100 1,059,500 1,064,800 1,070,100
2 1" 582,600 610,500 642,200 645,400 648,700
3 1.5" 194,700 204,000 214,600 215,700 216,700
4 2" 325,100 340,700 358,400 360,100 361,900
5 3" 9,700 10,100 10,700 10,700 10,800
6 4" 28,200 29,500 31,000 31,200 31,300
7 6" 9,000 9,400 9,900 10,000 10,000
8 8" 3,500 3,700 3,900 3,900 3,900
9 Misc. Flat Rate Use 300 400 400 400 400
10 Mobile Homes 100 100 100 100 , 100
11 Temp Service - Jumper 100 100 200 200 200
12 Firelines 76,600 79,900 83,600 83,600 83,600
13 Construction 20,000 20,900 21,800 21,800 21,800
14 No Charge - Service 0 0 0 0 0
15 Recycled Water 0 0 0 42,100 42,400
16 Subtotal 2,211,000 2,316,400 2,436,300 2,490,000 2,501,900
Usage Charge:
17  Residential - Regular Lot 1,410,500 1,457,700 1,503,500 1,346,900 1,354,300
18  Residential - Large Lot 3,751,900 3,875,800 3,995,600 3,579,100 3,596,500
19  Master Meter Residential 279,000 288,200 297,000 265,800 267,300
20 Multi w Own [irigation 433,600 449,000 463,400 415,400 418,300
21 Multi w/o Irrigation - Regular 211,100 217,100 222,700 198,400 198,400
22 Multi w/o Irrigation - High Density 455,500 471,100 486,600 436,400 439,000
23 Landscape 1,789,300 1,848,700 1,905,700 0 0
24 Agriculture 135,700 139,600 143,200 127,600 127,600
25  Commercial 1,008,900 1,042,500 1,075,100 963,400 968,500
26 Construction 2,600 3,000 3,100 2,700 2,700
27  Non-Potable 807,000 834,600 863,600 0 0
28  No Charge 0 0 0 0 0
29  Firelines 0 0 0 0 0
30 City Farm 77,400 79,600 81,600 72,700 72,700
31 Recycled Water 0 0 0 2,512,000 2,524,600
32 Subtotal 10,362,500 10,706,900 11,041,100 9,920,400 9,969,900
33 Total 12,573,500 13,023,300 13,477,400 12,410,400 12,471,800
3.1.3 Operations and Maintenance Projections

In order to adequately adjust rates, it is necessary to project operation and maintenance (O&M) expenses. The
City currently has three funds to track revenue and expenditures associated with different parts of the water
enterprise. The funds are Operating, Debt Service and Groundwater Recovery Plant (GWRP). The Operating
fund is used for day-to-day activities such as personnel, contractual obligation, supplies, etc. The Debt Service
fund is used to capture debt proceeds and debt service payments. The GWRP fund is used to capture activities

Black & Veatch 3-4 1.17.09 - o594

MJN00242



ATER RATE STUDY

W

CiTY OF SAN JUAN CAPISTRANG, CA
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WATER RATE STUDY

CITY GF SAN JUAN CAPISTRANO, CA
WATER AND WASTEWATER RATE STUDY

3.2.5 Cost of Service Allocations
Costs of service are allocated to the customer classes by application of unit costs of service to respective
service requirements. Unit costs of service are based upon the total costs previously allocated to functional
components and the total number of applicable units of service. Dividing the costs allocated to functional cost
components by the respective total units of service requirements develops unit costs of operation and
maintenance expense, and net capital costs.

3.25.1 Unit Costs of Service
Table 12 presents total Test Year O&M expense and net capital costs allocated to functional cost component
as taken from Table 11.

Table 12
TY 09/10 Unit Costs of Service, Scenario #2

Common to All Customers Reeycled

Description Total Costs Base Max. Pay Max: Hour = Meters  Cust/Bill, Fire Water
$) ¥ (%) (&Y (%) () (3) ®

1 Operating Expense 8,364,500 4,139,500 856,200 507,200 355,300 1,327,600 174,800 1,003,900
2 Capital Costs 8,431,100 3,146,100 1,443,200 824,300 822,600 749,200 585,400 860,300
3 Subtotal 16,795,600 7,285,600 2,299,400 1,331,500 1,177,900 2,076,800 760,200 1,864,200
4 Less Other Revenue 1,455,900 331,300 15,900 0 225,700 883,000 0 0
5 Net Cost of Service 15,339,700 6,954,300 2,283,500 1,331,500 952,200 1,193,800 760,200 1,864,200
6  Units of Measure (per ccf)  (per ccf/day) (per ccf/day) (per ERC)  (per bill) (per EH) direct

7  Units of Service 3,702,600 14,272 25,838 .26,000 135,272 1,648 1
8  Total Units Cost of Service 1.878 160.001 51.532 36.623 8.825 461.286 1,864,200

3.2.5.2 Distribution of Costs of Service to Customer Classes

The customer class responsibility for service is obtained by applying the unit costs of service to the number of
units for which the customer class is responsible. This process is illustrated in Table 13, in which the unit
costs of service are applied to the customer class units of service.

3.253 Adequacy of Existing Rates to meet Costs of Service

Presented in Table 14 is a comparison of the allocated cost of service and revenue under existing rates for the
system in total. Adjustments to the allocated cost of service take place in Column 2 and 3. For the water
enterprise, the cost of public fire protection and a portion of recycled water costs are allocated to all customers
because it is viewed as a general benefit to all. The last column indicates the approximate adjustment rate
levels necessary to recover 100 percent of the allocated costs of service.

Black & Veatch 3-21 1A7.09- Hfidede 11
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WATER RATE STUDY

CiTY OF SAN JUAN CAPISTRANG, CA
WATER AND WASTEWATER RATE STUDY

Table 15
Proposed Cost-of-Service Rates for TY 09/10, Scenario #2

Service
Description Charge
{$/month)

5/8" 15.25
1" 22.88
1.5" 3431
2" 47.98
3" 80.83
4" 127.34
6" 244.00
8" 385.06
Misc. Flat Rate Use 38.28
Mobile Homes 1.53
Temp Service - Jumper 15.25
No Charge 0.00
Firelines 68.63
Construction 80.83
Recycled Water 15.25

Commodity Charges

Description Tier 2 Tier 3
($/ccf) ($/ccf) ($/ccf) ($/ccf)
Residential - Regular Lot 2.47 3.29 494 9.05
Residential - Large Lot 2.47 3.29 4.94 9.05
Master Meter Residential 3.07 4.09 6.14 11.25
Multi w Own Irrigation 2.73 3.64 5.46 10.01
Multi w/o Irrigation - Regular 2.73 3.64 5.46 10.01
Multi w/o Irrigation - High Density 2.73 3.64 5.46 10.01
Landscape 2.12 2.83 4.25 7.78
Agriculture 2.18 2.90 4.35 7.98
Commercial 2.38 3.17 4.76 8.72
Construction 4.94 4.94 4.94 4.94
Non-Potable 2.08 2.77 4.16 7.62
No Charge 0.00 0.00 0.00 0.00
Firelines 4.94 4.94 4.94 4.94
City Farm 2.40 3.20 4.80 8.80
Recycled Water 2.08 2.77 4.16 7.62
Black & Veatch 3-27 11.17.09 - &65461 7
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Buildup of F

Fixed Costs
Tier 1
Tier 2
Tier 3
Tier 4

20% in meter costs
Fixed costs + Well water

Fixed costs + well water + MWD
Fixed Costs + MWD + GWRP

Fixed costs + GRWP

Total Volume (ccf)
SFR (reg lot + large Lot}

Tier 1 Volume
Tier 2 Volume
Tier 3 Volume
Tier 4 Volume

Single Family
Meter Charge
Tier 1
Tier 2
Tier 3
Tier 4

Fixed Costs

Total COS %
Fixed Costs
Variable

Bills

PUT RW Wells with City Wells

Meter $
Tier

Tier 2

Tier 3

Tier 4

247

328

494

8.05

52.83%

Fixed Costs
Wells
MWD
Recycled
GWRP
Total

Fixed Costs
Wells
MWD
Recycled
GWRP
Total

Fixed Costs
Penalty Set Aside
Wells
MWD
Recycled
GWRP

Total

Fixed Costs
Penaity Set Aside
Wells
MWD
Recycled
GWRP

Total

P PP R WD PP PP

W AT PR

PP PP

2,716,300
1,816,000

660,200
855,400
217,900

82,500

15.25
2.47
3.28
4.94
9.05

BEOO%
7,118,600
6,050,810
1,067,790

83,889

YES

1,599,100
1.78
0.62

9.02

MWO
Wells
ALL GWRP
1,154,800 Recycled Wells
1,973,200 MNWD
410,300 Penality Set Aside
164,300

1,599,100 . 20.3%

6,268,000

25.00%

FE40Y

Unit cost

$
$
$
$
$
3

3.49
0.98
3.03
1.79
253
264

kR

277

0004709
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Customer Class
Meter Size

Typical Usage (ccf)

Meter Charge
Tier 1 Components

Fixed Costs
Wells
GWRP
MWD
Subtotal

Tier 2 Components

Fixed Costs
Wells
GWRP
MWD
Subtotal

Tier 3 Components

Fixed Costs
Wells
GWRP
MWD
Subtotal

TOTAL

LY

SFR
518"
12

15.25

10.98

3.84
14.82
10.87

8.87

19.74

49.81

$

$

14.82

19.74

0004710
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PROOF OF SERVICE
Capistrano Taxpayers Association, Inc. v.
City of San Juan Capistrano
Fourth Appellate District, Division Three, Case No. G048969

I, Ashley A. Lloyd, declare:

I am employed in the County of Nevada, State of California. 1
am over the age of 18 and not a party to the within action. My
business address is 11364 Pleasant Valley Road, Penn Valley,
California 95946. On January 14, 2014, I served the document(s)
described as APPELLANT’S OPENING BRIEF on the interested

~parties in this action as by placing a true copy thereof enclosed in a
sealed envelope addressed as follows:

SEE ATTACHED

M BY MAIL: The envelope was mailed with postage
thereon fully prepaid. I am readily familiar with the firm’s practice
of collection and processing correspondence for mailing. Under that
practice it would be deposited with the U.S. Postal Service on that
same day with postage thereon fully prepaid at Penn Valley,
California, in the ordinary course of business. I am aware that on
motion of the party served, service is presumed invalid if the postal
cancellation date or postage meter date is more than one day after
service of deposit for mailing in affidavit.

I declare under penalty of perjury under the laws of the State
of California that the above is true and correct.

Executed on January 14, 2014, at Penn Valley, California.

W/

Ashley A. Lloydy

69
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SERVICE LIST

Capistrano Tax Payers Association, Inc. v. City of San Juan Capistrano
Fourth Appellate District, Division Three, Case No. G048969

Benjamin T. Benumof

Chad C. Wilcox
Wilcox/Benumof

1520 N. El Camino Real, Suite 4
San Clemente, CA 92672
Telephone: (949) 272-0800
Facsimile; (949) 272-0789
Email:
ben@wilcoxbenumof.com
Attorneys for Respondent Capistrano
Taxpayers Association

Clerk of the Court

Orange County Superior Court
700 Civic Center Drive West
Santa Ana, CA 92701

Courtesy copy to:

Hans Van Ligten

Joel Kuperberg

City of 5an Juan Capistrano
Rutan & Tucker, LL

611 Anton Boulevard, Suite 1400
Costa Mesa, California 92626-1931
Telephone: (714) 641-5100
Facsimile: (714) 546-9035

Email:

HVanLigten@rutan.com;
JKuperberg@rutan.com
Attorneys fgr Appellant City of San
Juan Capistrano

70

122981.8

W. Michael Hensley

Alvarado Smith

1 MacArthur Place, Suite 200

Santa Ana, CA 92707

Telephone: (714) 852-6800

Email:

mhensley@alvaradosmith.com
Attorneys for Respondent

Capistrano Taxpayers Association -

Via Electronic Service
Supreme Court of California
350 McAllister Street

San Francisco, CA 94102

MJN00251
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Benjamin T. Benumof (SBN 227340)

William M. Hensley (SBN 90437) _ ' . ' S“Eﬁﬂﬂkcﬁ“{'o?';\?éﬂ%'s"‘a
ALVARADOSMITH APC —_— :
1 MacArthur Place, Suite 200 ' JAN 09 7015

Santa Ana, CA 92707

Telephone: 714.852.6800 . ShemiR.Ca ive Officer/Clerk
Facsimile: 714.852.6899 \O By. : Deguty
bbenumof@alvaradosmith.com % Gy Bolden l
mhensley@alvaradosmith.com ' :

Attorneys for Petitioner and Plaintiff

GLENDALE COALITION FOR BETTER GOVERNMENT, INC.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGELES
GLENDALE COALITION FOR BETTER Case No~ .
GOVERNMENT, INC., a California non-profit W
public interest corporation, - jupGe: BS1 532 5 3‘\?\\0\“
' DEPT:

Petitioner and Plaintiff,

VERIFIED PETITION EOR WRIT OF
- MANDATE UNDER ARTICLE XIIID

VS,

CITY OF GLENDALE, a California public agency;

N e N e et e Nt N St Nt et e s

 Calif OF THE CALIFORNIA
and DOES 1 through 25, inclusive, CONSTITUTION AND COMPLAINT
. Respondents & Defendants. FOR DECLARATORY AND
INJUNCTIVE RELIEF

Petitioner and Plaintiff Gléndgle Coalition for Better Government, Inc. (hereinafter the
"Coalition" or "Petitioner") alleges as follows:
. INTRODUCTORY ALLEGATIONS
1. This action arises out of the City of Glendale’s (hereinafter, "City" ord'%egpquenﬁ'p

"'"!l

failure and ongoing refusal to acknowledge and rccnfy that its 2014 water rate pricigg! @‘20134 Wﬁeis

3

2209 m- S

&S "= G e

Rate Structure”) violates Article XIIID of the California Constitution (akan&oﬁo?m n‘nZ‘I 8"") anJ is
528 S
invalid. ds F 5
a7 0
2. Petitioner Coahtlon is a non-profit public interest organization mcorporatéﬁ fd b

existing under the laws of the State of California. The Coalition is made up of numerous’iieé’idents
P

focated in

=5

o

and taxpayers residing in Glendale, Cahforma, and its prmcnpal place of busmess

¥

as
A
o
)

0!‘-

Glendale.

2010
Y
D!') I

1

a3

Verilied Petition For writ Of Mandate
4075405.1 — NBTB4.1
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3. The Coalition was formed by local residents in response to commumty concerns
about issues such as the rising cost of water, the lmposmon of dlscrxmmatory water rates, and -
various other "fee" increases passed on to residents and businesses by the City of Glendale.” The
Coalition's Mission 1s, in pertinent part, assuring that the residents of Glendale are charged the true
cost of water as required by Proposition 218 and that governing bodies such as the City comply with
the California Constitution, namely Article XIIID. '

4. Petitioner is informed and believes that Respondent City of Glendale is a municipal
corporation that operates the City of Glendale. |

5. The ﬁames and capacities of the respondents/defendants named as Does 1 through 25
are currently unknown to Petitioner. Petitioner will amend this Petition and Complaint to reflect
their true names and capacities when ascertained.

6.  Petitioner brings this action on its own behalf, as well as in the public interest.
Specifically, the Coalition seeks ta enforce important public duties and rights under the California
Constitution, recent authoritative state case law, and the ruleé and regulations of the Ci_ty of
Glendale. Other beneficially interested individuals would find it difﬁéﬁlt or impossible to seek
vindication oi_' the rights herein asserted. The Coalition’s interests in this action are in no way
competitive or commercial, and are instead entirely consistent with the public duties and rights it
asserts. The Coalition has a continuing interest in, and a well-established commitmenf to, the public
rights asserted.

7. ._Respondent's determinations are final, and no further administrative.or. appeal
procedures are available.

8 Petitioner is informed and believes, and based upon such information and belief
alleges, that each material issue and ground for non-compliance raised by this Petition and
Complaint was presented to Respondént at multiple public hearings and in writing prior to the filing
of this action. . ,

9. Jurisdictionis proper under Code of Civil Procedure ("CCP") sections 1060, 1085
and/or 1094.5. Venue is proper under CCP section 393.

2

Verified Petition For wnt Of Mandate
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10.  This action is timely .commcnced. The City's continﬁed imposition and collection of
illegal water delivery "charges” or "fees” is an ongoing constitutional violation (i.¢., an
unconstitutional "tax"), upon which the statutory limitations period begins anew with each monthly
collection. (Howard Jarvis fa;cpayers Association v. City of La Habra (2001) 25 Cal.4™ 809).

11.  Petitioner served Respondent with prior written notice of the commencement of this
proceeding. The written notice of intent to file litigation, and its proof of service, are attached hereto
as Exhibit "1".

THE PROPOSITION 218 MANDATE

12. Building on the foundation laid eéxlier by Proposition 13 in 1978, Proposition 218 is a
further limitation on government’s ability to impose taxes. (Paland v. Brooktrails Township
Community Services Dist. Bd. of Directors (2009) 179 Cal.App.4th 1358, 1365.) Growing weary of
"special taxes” under the guise of "assessments” without a two-thirds clectorate vote, California
voters adopted Proposition in 218 curtailing assessménts in these key ways (Silicon Valley
poayers Association, Inc. v. Santa Clara County Open Space Authority (2008) 44 Cal.4th 431,
446; City of Palmdale v. Palmdale Water District (2012) 198 Cal.App.4th 926, 931; Howard Jarvis
Taxpayers Assn. v. City of Roseville (2002) 97 Cal.App.4th 637, 640):

a. assessments could only be imposed.on specific property-oriented "benefits” (Art.
XD, §§ 2, subd. (b), 4, subd. (a), subd. (1));

b property-oriented assessments must be strictly propomona] with assessments not
being imposed on any parcel "which exceeds the reasonable cost of the proportional special benefit
conferred on that parcel,” specifically separating the general benefits from the specific benefits for
Proposition 218 purposes (Art. X11ID, § 4 subd. (a));

c. "[r]evenues derived from the fee or charge shall not exceed the funds required to
provide the property-related services” and "the amount of the fee or charge 1mposed upon any pargel
or person as an incident of property ownership shall not exceed the proportional cost of service
attributable to the parcel” (Art. XIID, § 6, subds. (bY(D), B3

d. "no fee or charge may be imposed for a service unless that service is actually used by,

or immediately available to, the owner of the property in question,” with "[f]ees or charges based on

3
Venhied Petition For Writ Of Mandate
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potential or future use of a service [not being, or as the statute says, ‘are not’} permitted" (Art. XIIID,
§ 6(b)(4));

e "no fee or charge may be imposed for general governmental services including, but

“

not limited to, police, fire, ambulance or library services, where the service is.available to the public

at large in éubstantially the same manner as it is to property owners" (Art. XHID,‘ § 6, subd. (b)(5));

and

f shifted traditional presumptions that had favored assessment validity, making local .
agencies bear the burden "to demonstrate that the property or properties in question receive a special

benefit over and above the benefits conferred on the public at large and that the amount of any

contested assessment is proportional to, and no greater than, the benefits conferred on the property or

properties in question” (Art. XIIID, § 6, subd. (b)(5)).

13. In addition, Proposition 218 has crucial procedural requirements, including the
germane requirement that the agency must conduct a public hearing that is "preceded by written
notice to affected owners setting forth, among other things, a 'calculat{ion]' of ‘[t]he amount of the
fee or charge proposed to be imposed upon each parcel ...."" (Griffith v. Pajaro Valley Water |
Management Agency (20135 220 Cal.App.4th 586, 594.)

14. Likewise, California Constitution, Article XIIID, section 6(a)(1) further requires that
the advance notice to the public about water aésessments like the one here must contain "the basis
upon which the amount of the proposed fee or charge was calculated,” because, otherwise, no
menmber of the public. would be able to_appear and frame a meaningful objection to the calculation
data unless that data is vetted in the public arena.

15. Importantly, a constitutional amendment like Proposition 218 "shall be liberally
construed to effectuate its purposes of limiting the local government revenué and enhancing taxpayer
consent.” (Silicon Valley, supra, 44 Cal.4th at p. 448; Morgan v. Imperial Irrigation District (2014)
223 Cal. App.4th 892, review denied.)

| 16.  With respect to the imposition of any given water rate structure, conservation and
allocation based principles may be utilized "so long as, for example, conservation is attained in a

manner that 'shall not exceed the proportional cost of the service attributable to the parcel™ and there

4

“Ventied Petition For writ Of Mandate
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is adequate suppért "for the inequalitfy between tiers, depending oﬁ the category of user.” (City of

Palmdale v. Palmdale Water Dist. (2011) 198 Cél.AppAth 926, 936-937.5
17.  Tiered water rates 5re water rate structures that (a) discretionally allocate certain

water use limits amongst the tiers and (b) progressively inérease in pricing from the lowest tier to the
highest tier. Under Proposition 218, higher tier pricing must be the result of higher costs at higher
tiers and public agencies must not unfairly discriminate against certain customef groups in favor of
subsidizing others. (City of Palmdale v. Palmdale Water Dist. (2011) 198 Cal.App.4th 926.)

. RESPONDENT’S 2014 WATER RATE STRUCTURE VIOLATES PROPOSITION 218

18.  On or about August 5, 2014, the City approved its current water rate structure ("2014
Watér Rate Structure") following a duty noticed Proposition 218 hearing that numerous ratepayers
attended and voiced their opposition to the City's arbitrary, punitive, and diécriminatqry water rate
scheme, including several Coalition members

19. The City's 2014 Water Rate Structure is substantially based on a water rate study
performed by the City's water rate consultant Bartle Wells (dated July 15, 2014) for water rates that
be'came effective on or about September 1, 2014 (“Bartle Wélls Water Rate Study”).

20. The Bartie Wells Wafer Rate Study was made available to the public in advance of
the August 5, 2014, Proposition 218 hearing as part of the City's written notice to affected owners
presumably setting forth, among other things, a calculation of the amount of the fee or charge
proposed to be imposed upon each parcel. (Griffithv. Pajaro Valley Water Management Agency
(2013) 220 Cal App 41h.586,.594)) — . o ' |

21. Asevidenced in Tables 24 and 25 of the Bartle Wells Water Rate Study, a major
fallacy of the City's 2014 Water Rate Structure is that it arbitrarily assigns one cost with meeting a
given customer's average 6r normal demand for water and an increased cost when that user's demand
spikes higher. This spiking or peaking is expressed in.the-City's 2014 Water Rate Structure by a
"peaking factor,” where 1.00 represents average demand and anything above 1.00 represents
"peaking.” | _

22, The Bartle Wells-Water Rate Study discriminates a'gainSt single and multi-family

résidentia! customers. For example, while single family residential customers and irrigation
5
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represents efficient indoor use of water for a family of 2.7, which translates to 135 to 148.5 gallons

to 50-55 gallohs per person per day.

{ customer consumption data found at page. 151 of Appendix "A" of the Water Rate Study actually

Study justify the Tier 2, Tier 3, and Tier 4 charges, the Bartle Wells Water Rate Study does not

‘I there is no cost-based financial data to support higher costs at higher tiers.

customers have a nearly identical peaking facior (1.82 and 1.84, respectively), single family
residential customers are charged progressively punitive tiered rates and irrigation and commercial
customers are charged a flat rate.

23.  More specifically, to allegedly capture the costs of supplying water to single family
homes, Bartle Wells created four (4) water pricing tiers for monthly charges. The first 6 units of
water fall in "fier 1 and for 2014/2015 are charged at $2.31; the next 6 units in Tier 2 are charged at -
$2.84; the next 13 units fall into Tier 3 and are charged at $3.22; z;nd Tiér 4 covers anything over 25
units and the charge is $3.90. For multi-family customers, Bartle Wells created two (2) tiers; one for
consumptidn up to or equal to 5 units, and one .tier for consumption above 5 units.

24 According to the Bartle Wells Water Rate Study, single family residential Tier 1

6f water per day. Tier 2 represents efficient indoor use of water for a family of 5.6, which translates

to 2.75 to 297 gallons of water per day. Efﬁqient indoor use, according to Bartle Wells, is restricted
25.  When it comes to Tiers 3 and 4, the Bartle Wells Water Rate Study states (p.49):

» ..peaking is estimated to occur in Tiers 3 and 4 which have been designated for outdoor water use

and therefore, additional costs are allocdted to these highér tiers. Likewise, peaking for multi-

family residential occurs in Tier 2." (Emphasis added.)

26. Contrary to the these conclusions of Bartle Wells Watcf Rate Study, however,
shows that peaking on a per meter basis does not begin until 17.94 units of water is consumed, which
is almost halfway through the Tier 3 allocation, yet the City applies a peaking charge to Tier 2.

27.  While Respondent City believes the foregoing methodologies of the Water Rate

provide any cost-of-service data to support the inequality of fees charged between the four tiers; ie.,

. 6
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28. In addition, the Bartle Wells Water Rate Study provides no Proposition 218 rationale

‘I for imposing progressively punitive tiered pricing on residential customers and charging irrigation

and commercial customers a flat rate.

29. The Coaliﬁon is informed and believes that the résidential tiered rates are- no more
than an arbitrary financial penalty intended to penalize residents for exceeding the City-directed
allocations of water. For example, irj'igation customers, whose peaking factor is a bit greater than
for single family residential customets (1.84 versus 1.82), use their entire water supply for outdoor
use. However, in the Bartle Wells Water Rate Study irrigation customers are only chafged $2.95 for

each unit of water while single-family residential customers are charged either $3.22 or $3.90 for

outdoor use of water. Thus, the difference of $2.95 compared to $3.22 or $3.90 appears to be more

in the nature of an illegal penalty rather than a method for caﬁturing the actual proportional costs of
supplying water that is attributable to various customers. . |

30. Further, the Bartle Wells Water Rate Study makes no allowance for normal or
average outdoor water use for single-family resxdenna.l customers. Rather, it relegates all water
demgnated for outdoor use as peaking water use. Thus, rather than capturing true costs the charge
for all outdoor water use — as if it were peaking use — appears 10 be a penalty designed to dxscourage
outdoor water use by single-family customers while the Water Rate Study does not do the same for
irrigation and commercial custqmcrs' outdoor use.

3 l.. Likewise, there is no cost-of-service justification for the City providing a 15%
discount on_fixed charges for recycled water customers.compared to potable water cus.tomé:rs.

32, In addition, as evidenced in Table 17 of the Bartle Wells Water Rate Study, the City's
water rate scheme impermissibly "collapses” several of the user group categories that are not
residential or irrigation customers into a single peaking factor of 1.52, despite the fact that Bartle
Well .Water Rate Study assigns these various groups widely disparate peaking facters (i€; from as
low as 1.20 to as high as 2.19). These user groups include various commercial uses and multiple |
uses designated to the City of Glendale, which raises serious Article XIID subsidization issues.

33.  For example, as indicated in Table 17 of the Bartle Wells Water Rate Study, the

"Public Authority” user category, which is collapsed into a generalized "Commercial” category with
' 7
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a peaking factor of 1.52, has the highest peaking factor (2.19) of the 15 user categories (1 e., 1.00
representing normal consumption and 1.19 representing peaking consumptlon)

34. ' In contrast, the "Small Business" user category, which has the second lowest peaking -
factor, 1.25 (i.e., 1.00 for normal consumption; .25 peaking consumption), is also collapsed into the
generalized "Commercial” category with a peaking factor of 1.52 (i.e., 1.00 for normal consumption;
.52 for peaking consumption).

35. Because there is only one variable charge to cover both normal and peaking
cons‘Umbtioh costs, the City's water rate scheme imposes illegal subsidies that financially benefit the
City at the expense of small business owners and other commercial and industrial owners that reside
and operate in the City. The "Small Business" category ratepayers, for example, must pay on the
basis that their contribution to the cost of Vpeaking is 0.52 when in fact it is less than half of that
according to the Bartle W’ells Study. In contrast, the "Public Authority” customers pay for the cost

of peaking on the basis that their contribution is 0.52 when in fact it is more than twice that (i.c.,

11.19). ' \

36. Ultimately, a simple comparison of the City's peaking factors and Wafer rate pricing
shows that the water fees cﬁmged by the City exceed the proportional cost of the service atiributable
to certain ratepayers' parcels. Indeed, the City of Glendale, with one of the highest peaking factors
(2.06), pays oné of the lowest per-unit costs for water ($2.86), while master-metered Residential .

customers with the lowest peaking factor (1.16) pay the highest per unit cost ($3.51).

M- _37.. Curiously,theCity did not adopt the exact rates specified in the 2014 Bartle Wells ___|

Water Rate Study. However, although the actual rates adoptéd by the City are not exactly as those
noted in the Water Rate Study, they mirror those rates and the peaking multipliers are approximate.
More specifically, the actual rates charged to single-family residential customers, beginning
September 1, 2014, are:-‘$'2.2"7-'(Tier 1), $2.80 (Tier'Z), $3.18, and $3.86 (Tier4). In-addition, multi—
family users are charged $2.38 (Tier'1) and $3.52 (Tier 2), while irrigation users are commercial -
users are charge a flat rate of $2.90 and $2.81 per unit of water, respectively. - .

38.  Finally, the 2014 Bartle Wells Water Rate Study earmarks a portion of fixed charges

to pay for fire services, including fire hydrants. These services are available to any member of the

8 .
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public at large whose life, limb or property is threatened by fire, irrespective of whether they are

property owners within the meaning of Article XIIID. Thus, using a portion of the water fixed.

charge for fire service, on its face, is in direct conflict with Article XIIID, section 6(b)(5).
FIRST CAUSE OF ACTION

(Declaratory Relief — Violation of Article XIIID of the California Constitution)

39.  Petitioner incorporates all previous allegations as if fully set forth herein.

40. Because the City's water rates are imposed for the property-related service of water
delivery, the water rates, includihg their fixed monthly charges, are fees or charges within the'-
meaning of Article XIIID of the California Constitution. (City of Palmdale v. Palmdale Water
District (2011) 198 Cal. App.4™ 926, 934.) "All charges for water delivery” incurred after a water
connection is made "are charges for a property-related service, whether the charge is calculated on
the basis of consumption or is imposed as a fixed monthly fee." (/d.)

41. The City is an "agency" as that term is defined in the Califofnia Constitutibn, Article
VIIID, §2(a), and is therefore subject to the provision§ of Proposition 218, the "Right to Vote on
Taxes Act," approved by the voters of California on November 5, 1996.

42.  Section 6(b) of Article XIIID of the California Constitution provides that an increased
fee or charge imposed by the Respondent must comply with the following requirements:

"(1) Revenues derived from the fee or charge shall not exceed the funds required to provide
the property related service. |

- _(2)Revenues derived from the fee or charge shall not be used for any purpose othex than
that for which the fee or charge was imposed.'

(3) The amount of a fee or charge imposed upon any parcel or person as; an incident of
property ownership shall not exceed the proﬁortional cost of the service attributable to the parcel.

(4) No fee or charge may be imposed for a service unless that service is actually used by, er
immediately available to, the owner of the property in question. Fees or charges based on potential
or future use of a service are not permitted. Standby charges, whether characterized as charges_ or
assessments, shall be classified as assessments and shall not be imposed without eompliance with

Section 4.

9
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(5) No fee or charge may be imposed for general governmental services including, but not
limited to, police, fire, ambulance or.library-services, where the service is available to thé public at '
large in substantially the same manner as it is to pfoperty owners. . . In any legal proceeding
contesting the Vé.lidity of a fee or charge, the burden shall be on the agency to demonstraté
compliance with this article."

43, In adopting its 2014 Water Rate Structure, the City violated the proviéions of the
California Constitution, Article XIIID, and, 'accordiflgly, the tiered water rates are uncoastitutional,
iliegal and invalid.

44. The Coalitidh,is informed and believes and thereupon allegés that City's revenues
derived from its 2014 Water Rate Structure exceed the funds required-to provide the property related
service and the 2014 Water Rate Structure adopted by Rcspondent therefore vnolates Article XIIID,
§6(b)(1).

45.  The Coalition is informed and believes and thereupon alleges that City's revenues
derived from the 2014 Water Rate St'ruc;ture are used for purposes _other than that for which the fee
or charge was imposed and that the 2014 Water Rate Structures adopted by Respondent therefore
violates Article XIIID, §6(b)(i). |

- 46. The Coalition is informed and believés and thereupon alleges that the inequality in
pricing between Tiers 1-4 in City's 2014 Water Rate Structure is unrelated to "the 'propon'ional cost

of the service attributable to the parcel " and therefore violates Article XIIID §6(b)(3).

City's 2014 Water Rate Structure imposes a fixed monthly service charge based on the size of the
customer’s meter and a commodity charge for the amount of water used. The custémer pays a
progressive'ly higher charge per unit of water used above the arbitrarily allocated amount as outlined
above and in the Bartle Wells Water Rate Study. ,_— —- '

. The Coalition is mformed and believes and thereupon alleges that the Bartle Wells

| Water Rate Study provides no cost of service data to support the disproportionate fees charged

amongst Tiers 1 through 4 to residential customers, while charging irrigation and commercial

customers a flat rate.

10

47.  The Coalition is informed and believes and thereupon alleges that, as approved, the |
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49.  The Coalition is informed and believes and thereupon alleges that the City's tiered
pricing for residentia! customers is a financial penalty intended to punish higher water users, while
subsidizing other customer groups, and is not a fee for service. (City of Palmdale v. Palmdale Water
District (2011) 198 Cal.App.4" 926, 934.) '

50. The Coalition is informed and believes and thereupon alleges that the Bartle Wells
Water Rate Study impermissibly collapses several user groups with widely disparate peaking factors
into a single generalized "Commercial” user group, such that the City user groups, with the highest
peaking factors, are financially subsidized by residential, small business, and various other
cotherc;ial and industrial customers.

S1. The Coalition is informed and believes and thereupon allcgés that the Proposition 218
ballot Pamphlet make; it clear that the voters intended that no property owner’s fee may be greater
than the actual cost to provide the sewice to the owner’s land. (City of Palmdale v. Palmdale Water
District (201 1) 198 Cal.App.4™ 926,934.) The City's water rate pricing for Tiers 1 through 4 bears
no relation to the costs of providing water service, and the City's peaking factors are arbitrarily and
illogicélly imposed to discriminate against residential customers.

.52, The Coalition is further informed and believes and thereupon alleges that City's
reverues under its 2014 Water Rate Structures bears no rel-ation to and exceed the costs of providing
water service in contravention of article XIID, section 6(b)(1), and instead "all but assures the

revenues the Respondent recetves from customers in the higher tiers is more than is required to cover

the,City’s costs of service." (City of Palmdale.y, Palmdale Water District (2011) 198 Cal.AppA"

926, 934.) .
- 53, The Coalition is further informed and believes and thereupon. alleges that the

earmarked portioh of fixed charges to pay for fire services, including fire hydrants, is in direct

conflict with Article XIID, section 6(b)(5). = —  — R

54.  Anactual controversy has arisen and now exists between the Coalition and the City in

that the Coalition contends that the 2014 Water Rate Structure is invalid and illegal in that the City

1 has failed in multiple respects to-comply with the California Constitution, Article XUID, scction 6,

and City continues to enforce its illegally tiered water rate scheme: The Coalition is informed and
i1
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believes and thereon atleges that City fakes the legal position that its above-referenced Watér Rate |
Structure is valid, legal, and enforceable in nature, including, but not limited to, compliant with
Proposition 218. '_ -

55.  Unless and until the Court renders a judgment declaring the rights and respbnsibilities
of the parties under the law, the Coalition, the taxpayers of Glendale, and Respondent itself, will
operate in a state of uncertainty, with all interested parties unsure whether the water rates are
properly charged or payable by any ratepayer in Respondent’s jurisdiction.

'56. A judicial determination of the rights and obligations of the parties isnecessary and. .
appropriate so that the parties hereto may ascertain those rights and act accordingly.

§7. Petitioner has no plain, speedy, or adequate remedy at law for the hérm that will be -
caus'e,d by Respondenf’s continued imposition of the water charges/fees at issue in this case. By
continuing to impose its arbitrary tiered water rate scheme, Respondent is failing to perform the legal
duties reqliiréd of it by Proposition 218. A judgment from this Court, declaring the rights and
responsibilities of the parties pursuant to Code of Civil Procedure section 1060, is therefore
necessary and appropriate. |

SECOND CAUSE OF ACTION

(Injunctive Relief — Unlawful Enforcement of Water Rate Structure)
s8. Petitioner incorporates all previous allegations as if fully set forth herein.
59,  Petitioner is informed and believes and thereupon alleges that, unless enjoined and

restrained by this Court, Respondent will continue to.impose its arbitrary tiered water rate scheme on

Petitidner and upon the residents of Glendale, in violation of the California Constitution, Article

XI1ID.

60. Petitioner has ﬁo plain, speedy, or adequate remedy at law with respect to the City"s
unlawful policies and interpretations 6r its related patterns and-practices. | S .

61. Petitioner accordingly seeks preliminary and permanent injunctive relief prohibiting
the Resporident from continuing to implement or apply its arbitrary tiered water rate scheme,

discriminatory peaking factors, and illegal subsidization of certain customers.

12
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therefore violates Article XIIID, §6(b)(1).

imposed to.discriminate against residential customers, therefore violating Article XIIID, §6(b)(3).

THIRD CAUSE OF ACTION
= (Writ of Mandate, CCP §1085, 1094.5 (Proposition 218)) .

62:  Petitioner incorporates all previous allegations as if fully set forth herein.

63. Reéspondent has mandatory duty to correctly apply Ahicle XIIID of the California ~
Constitution, which requires that inequalities between water rates be based on cost of service and
that t;,ertain customer groups shall not be unfairly discriminated against to subsidize other customer
groups. (City of Palmdale v. Palmdale Water District (2011) 198 Cal. App.4™ 926,934.) Respondent
violates these mandatory duties. o ' - ‘ "~
64. Petitioner is informed and believes and thereupon alleges that Respondent’s revenues
derived from its 2014 Water Rate Structures exceed the ﬁmds required to provide the property

related service and the 2014 Water Rate Structures adopted and implemented by Respondent

65. Petitioner is informed and believes and thereupon alleges that Respondent’s revenues
derived from the 2014 Water Rate Structures are used for purposes other than that for which the fee
or charge was imposed and that the 2014 Water Rate Structures adopted by R’espondeni therefore
violates Article XIIID, §6(b)(2). . '

| 66. Petitioner is informed and believes and thereupon alleges that the City's water rate
pricing for Tiers 1 through 4 bears no relation to the proportional -costs of providing water service '

attributable to residential customers, and the City's peaking factors are arbitrarily and illogically

"67.  Petitioner is informed and believes and thereupon alleges that the City earmarks a
portion of fixed charges to pay for fire services, including fire hydrants. These services are
available to any member of the public at large whose life, limb or property is threatened by fire,
irrespective-of whether they are-property owners within the mean'ing of Article-XIIID- Thus, using.~|.
a portion of the water fixed charge for fire service, on its face, is in direct conflict with Article
XHID, section 6(b)(5). - -

68.  Petitioner consequently peﬁtions for a writ of mandate under CCP §§1085 and/or .

1094.5 compelling the Respondent to comply with its mandatory duties and prohibiting and

13
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correcting the Respondent’s abuses of discretion. Petitioner has no plain, speedy or adequate

remedy at law.

PRAYER FOR RELIEF

WHEREFORE, Petitioner respéctﬁllly requests:

1. Judgment, pursuant to Code of Civil Procedure section 1060, finding and declaring
that the City of Glendale’s 2014 Water Rate Structuré violates California Constitution, Article
XIID, §6(b)(1), and is'invalid because the revenues derived from the Water Rate Structure bear no
relation to and/or exceed the funds required to provide the property related service.

2. Judgment, pursuant to Code of Civil Procedure section 1060, finding and declaring
that the City of Glendale’s 2014 Water Rate Structure violates California Constitution; Article
XIIID, §6(b)(2), and is invalid because revenues derived from the fee or charge are.used for
purposes other than that for which the fee or charge was imposed. -
3. Judgment, pursuant to Code of Civil Procedure section 1060, finding and declaring
that the City of Glendale’s 2014 Water Rate Structﬁre violates California Constitution, Article
XIID, §6(b)(3), and is.invallid because the fees imposed on each parcel of property exceed the -
proportional cost of the services attributable to each parcel. h

4. Judgment, pursuant to Code of Civil Procedure section 1060, finding and declaring
that the City of Glendale’s 2014 Water Rate Structure violates California Constitution, Article
XD, §6(5)(5), and is invalid because the City impermissibly uses a portion of the fixed water
charge for fire_service. _. ~_ - U

5. Pre]iminafy and permanent injunctive relief prohibiting and restraining Respondent,
and each and all of its égents, employees, representatives, officers, directors, and all persons 'acting
in concert with it, from imposing, billing er collecting water charges/fees as currently being
imposed, in violation of the California.Constitution, Article XIID. - -

6. A vrit of mandate ordering the Respondent to abandon Respondent's current 2014
Water Rate Structure and base all rates on cost of service in conformance with the Cal ifornia

Constitution, Article XIID (Proposition 218).

14 .
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7. - For attorneys’ fees és allowed by law, inbludi_ng but not limited té those pursuant to
Code of Civil Procedure section 1021.5. |

8.. For costs of suit herein.

9. For such other relief as the Court may deem just and proper. .

DATE: January 9, 2015 ALVARADOSMITH APC

e
\gnja/mm T. Benuddf, Ph.D., Esq.

illiam M. Hensley, Esq.
Attorneys for Petitioner and Petitioner
GLENDALE COALITION FOR BETTER
GOVERNMENT, INC. '

m o ——————— L e— [N
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VERIFICATION

I, Roland chikian, declare:

[ am an Officer of the Glendale Coalition for Better Govemment., Inc. (*Coalition™), a
California public interest corporation organized and existing undes the laws of California. The
Coalition is the Petitioner and Plaintiff in the above-entitled action, and I have been authorized to
make this verification on its behalf. I have read the foregoing VERIFIED PETITION FbR WRIT
OF MANDATE UNDER ARTICLE XIIID OF THE CALIFORNIA CONSTITUT [ON AND
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF and know the contents thereof,
except as to those matters alleged on information and belief, and to those matters | believe them to
be true, .

[ declare under penalty of perjury, under the laws of the State of California, that the

foregoing is true and correct, and that this vefification was signed on

y 9, 2015, inJGlendale,

California.

.7
Roland Kedikian
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;mf,“;‘"w“”’ Place " APROFESSIONAL CORPORATION Los Angeles
Santa Ana, Callfornia 92707 INCLUDING PROFESSIONAL CORPORATIONS 213.229.2400
Phone: 714.852.6800 San Franc
Fax: 714:852:6899 an Francsco
www.AlvaradoSmith.com 415.624.8665 .

Benjamin T. Benumof, Ph.D., Esq.
(714) 852.6800
bhenumot@AaradoSmith.com

Raymona G. Alvarado,
Retired

September 24, 2014

Via OVERNIGHT MAIL

Scott Ochoa

General Manager, City of Glendale
¢/o City Clerk

City of Glendale

613 E. Broadway Ave #110
Glendale, CA 91206-4393

Re:  Glendale Cbali:ion For Better Government, Inc. v. City of Glendale
Notice of Intent to File Litipation and Public Records Act Request

Dear Mr. Ochoa:

This law firm represents the Glendale Coalition For Better Government (the “Coalition”),
a California non-profit 501{c)(4) (public benefit) corporation, with respect to the City of
Glendale's ("City's”) development, structuring, implementation, and enforcement. of its 2014
Water Rate Structure, which is based on a 2014 Water Rate Study performed by Bartle Wells,
following an August 5, 2014, public hearing regarding the newly proposed rate increases.

‘The purpose of this letter is to provide the City of Glendale with a good-faith opportunity
to provide the Coalition and ‘its member residents of the City with the back-up documentation
and numerical/quantitative analysis showing that: (1) the inequality between the City's current
residential water rate tiers (Tiers 1-4) is a product of higher cost-of-service at the higher tiers;
and (2) the cost for the delivery of water increases as peak consumption increases in relationship
to average or normal consumption; i.c., the higher a user category’s peaking factor, the greater
the cost of delivering the water, each of which is required by Proposition 218 (codified as Article
XIIID of the California Constitution). In addition, the Coalition requests that the City provide
the financial cost-of-service justification for why: (3) the per-unit charge for normal or average
consumption/demand for- 15 categories of water users for which the City has consumption data is
dispropottionately higher than the charge for others; (4) the City' charges commercial and

jrrigation users a flat rate, while discriminating against residential users; (5) the City provides a

15% discount on fixed charges for recycled water customers compared to potable water

* customers; and (6) the City earmarks a portion of fixed charges to pay fot fire services, including
fire hydrants, when these services are available to any member of the public, each of which is

also required by the Proposition 218 mandate.

4047315.1 -- NBTB4.1
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Page 2

As you may be aware, building on the foundation laid earlier by Proposition 13 in 1978,
Proposition 218 indeed is a further limitation on government’s ability to impose taxes. (Paland
v. Brookirails Township Community Services Dist. Bd. of Directors (2009) 179 Cal.App.4th
1358, 1365.) Growing weary of "special taxes" under the guise of "assessments” without a two-

- thirds electorate vote, California voters adopted Proposition in 218 curtailing assessments in

these key ways (Silicon Valley Taxpayers Association, Inc. v. Santa Clara County Open Space -
Authority (2008) 44 Cal.4th 431, 446; City of Palmdale v. Palmdale Water District 198 -

Cal.App.4th 926, 931; Howard Jarvis Taxpayers Assn. v. .City of Roseville (2002) 97
Cal.App.4th 637, 640): T

1) assessments could. only be imposed on specific property-oriented "benefits”
(Art. XIIID, §§ 2; subd. (b), 4, subd. (a), subd. (i));

(2) property-oriented assessments must be strictly proportional, with assessments
not being imposed on any parcel "which exceeds the reasonable cost of the
proportional special benefit conferred on that parcel,” specifically sepacating the
general benefits from the specific benefits for Proposition 218 purposes (Art.
XHID, § 4 subd. (a)); -

(3) "[t)evenues derived from the fce or charge shall not exceed the funds required
to provide the property-related services” and “the amount of the fee or charge
imposed upon any parcel or person as an incident of property ownership shall not
exceed the proportional cost of service attributable to the parcel" (Art. XIID, § 6;
subds. (b)(1), (b)(3);

(4) "no fee or charge may be imposed for a service unless that service is actually

- used by, or immediately available to,-the owner of the propexty it question” with

“[f]ees or charges based on potential or future use of a service [not being, or as the
statute says, ‘are not'] permitied” (Art. XIIID, § 6(b)(4)); and

(5) shifted traditional presumptions that had favored assessment validity, making
local agencies bear the burden "to demonstrate that the property or properties in
question receive a special benefit over and above the benefits conferred on the

.public at Jarge and that the amount of any contested assessment is proportional to,

and no preater than, the benefits conferred on the property or properties in
question” (Art. XIIID, § 6, subd. ()(5)). .

In addition, Proposiiion 218 has crucial proeedural requirements, including the germane
requirement that the agency must conduct a public hearing that is "preceded by written notice to
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affected owners setting forth, among other things, a 'calculatfion]' of '{{Jhe amount of the fee or

-charge proposed to be imposed upon each parcel ..." (Griffith v. Pqgjaro Valley Waier

Management Agency (2013) 220 Cal. App.4th 586, 594.) Likewise, California Constitution,
Article XIIID, section 6(a)(1) further requires that the advance notice to the public about water
assessments like the one here must contain "the basis upon which the amount of the proposed fee
or charge was calculated," because, otherwise, no member of the public would be able to appear
and frame a meaningful objection to the calculation data unless that data is vetted in the public
arena.

Importantly, a constitutional amendment like Proposition 218 "shall be liberally
construed to effectuate its purposes of limiting the local govemment revenue angd enhancing
taxpayer consent.” (Silicon Valley, supra, 44 Cal.4th at p. 448; Morgan v. Imperial Irrigation
District (2014) 223 Cal.App.4th 892, review denied.) This, however, does not mean that salutary

" conservation efforts, and even other constitutional provisions and regulations that encourage

consetvation (such as California Constitution, Article. X, section 2, and the emergency drought
regulations recently passed by the State Water Board), are somehow unable to be harmonized

" with Proposition 218.

Tndeed, with respect to the imposition of any given water rate structure, conservation and
allocation based principles may be utilized "so long as, for example, conservation is attained in a
manner that 'shall not exceed the proportional cost of the service attributable to the parcel" and
there is adequate support “for the inequality. between tiers, depending on the category of user.”
(City of Palmdale v. Palmdale Water Dist. (2011) 198 Cal.App.4th 926, 936-937, emphasis in
original.) '

CITY OF GLENDALE'S WATER RATES ARE PROPOSI TION 218 NON-COMPLIANT

As documented in Tables-24-and 25 of the Bartie Wells Water Rate Study, one of the
fundamentally flawed principles of the City's Water Rate Structure is the arbitrary and creative
notion that there is one cost associated with mesting a given customer's average Of normal
demand for water and an increased cost when that user's demand spikes higher, as in the suramer

‘months. This spiking or peaking is expressed in the City's Water Rate Structure by a "peaking

factor,” where 1.00 represents average demand and anything above represents "peaking." For
example, single family residential customers are assigned a peaking factor of 1.82 and irrigation
customers are assigned a peaking factor of 1.84. ‘Thus, the.City's.so-called "peaking demand”
placed on the water utility by these customers is almost identical; however, these user groups are
treated disproportionately in how they are charged for the delivery of water, with single family
residential users being discriminated against in, contravention of Proposition 218.
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More specifically, to capture the costs of supplying water to single family homes, Bartle
Wells created a tiered system for monthly charges. The- first 6 units of water fall in Tier 1 and
for 2014/2015 are charged at $2.31; the next 6 units in Tier 2 are charged at $2.84; the next 13
units fall into Tier 3 and are charged at $3.22; and Tier 4 covers anything over 25 units and the
charge is $3.90.

According to Bartle Wells, Tier 1 represents efficient indoor use of water for a family of
2.7, which translates to 135 to 148.5 gallons of water per day. Tier 2 represents efficient indoor
use of water for a family of 5.6, which translates to 2.75 to 297 gallons of water per day.
Efficient indoor use, according to Bartle Wells, is restricted to 50-55 gallons per person per day.

When it comes to Tiers 3 and 4, the Bartle Wells Water Rate Study states (p.49):
"...peaking is estimated to occur in Tiers 3 and 4 which have been designated for outdoor water
use and therefore, additional costs are allocated to these higher tiers. Likewise, peaking for
multi-family residential occurs in Tier 2." (Emphasis added.) However, contraty to the Water
Rate Study and the City's approval of its 2014 Water Rate Structure, Bartle Wells' customer
consumption. data actually shows that peaking on a per meter basis does not begin until 17.94

. -units of water is consumed, which is almost halfway through the Tier 3 allocation, yet the City

applies a peaking charge to Tier 2.

While the City apparently believes that the foregoing methodology justifies the Tier 2,
Tier 3, and Tier 4 charges, the Bartle Wells Water Rate Study does not provide any cost-of-
service data to support the incquality of fees charged bétween the four tiers, and there is simply
fio Proposition 218 rationale for treating single-family/multi-family tesidential users and
commercial/irrigation users so differently. Put simply, the residential tiered rates appear to be no
more than an arbitrary financial penalty intended to penalize residents for exceeding the City-

. directed allocations of water.

Indeed, irrigation customers, whose peaking factor is a bit greater than for single family
residential customers, use thieir entire water supply for outdoor use. However, in the Water Rate
Study- they are only charged $2.95 for each unit of water while single-family residential
custoraers are charged.either $3.22 or $3.90 for outdoor use of water. Thus, the difference of
$2.95 compared to $3.22 or $3.90 appears to be more in the nature of an illegal penalty rather
than a method for capturing the actual proportional costs of supplying water that is attributable to
various custoruers. - .

Ultimately, the Bartle Wells Water Raie Study makes no allowance for normal or average
outdoor water use for single-family residential customers. Rather, it relegates all water

~designated for outdoor use as peaking water use. What's more, rather than capturing costs, the

charge for all outdoor water use — as if it were peaking use — appears to be a penalty designed to
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~ discourage outdoor water use by single-family customers while the Study does not do the same

for irrigation and commercial customers' outdoor use. Likewise, there is no cost-of-service
rationale for the City providing a 15% discount on fixed charges for recycled water customers

compared to potable water customers. As such, the City's Water Rate Structure appears to
violate Proposition 218.

- What's more, a simple comparison of peaking factors and rates shows that the City’s own
data doesn’t support the conclusions of its own Water Rate Study. Indeed, the City of Glendale,
with, one of the highest peaking factors (2.06), pays one of the lowest per-unit costs for water
($2.86), while master-metered Residential customers with the lowest peaking factors (1.16) pay
the highest per unit cost (§3.51). The Proposition 218 violations are clear. Under 218, water
fees shall not exceed the proportional cost of the service attributable to the ratepayer’s parcel,

Curiously, the City did not adopt the exact rates specified in the 2014 Bartle Wells Water
Rate Study. However, although the actual rates adopted by the City are not exactly as those
noted in the Water Rate Study, they mirror those rates and the -peaking multipliers are
approximate. More specifically, the actual rates charged to single-family residential customers,

- beginning September 1, 2014, are $2.27 (Tier 1), $2.80 (Tier 2), $3:18, and $3.86 (Tier 4).- In

addition, multi-family users are charged $2.38 (Tier 1) and $3.52 (Tier 2), while irrigation users
are commercial users are charge a flat rate of $2.90 and $2.81 per unit of water, respectively.

Further, the 2014 Bartle Wells Water Rate Study earmarks a portion of fixed charges to
pay for fire services, including fire hydrants. These services are available to any member of the
public at large whose life, limb or property is threatened by fire, ircespective of whether they are
property owners within the meaning of Article XIIID. However, Article XIID, section 6(b)(5)
expressly provides that "no fee or charge may be imposed for general government services
including, but not limited to,...fire,..where the service is available to the public at large in

- —substantially the same manner as to property owners." Thus,-using-a-portien of the water fixed-

charge for fire service, on its face, is in direct conflict with Article XIID, section 6(b)(5).

PUBLIC RECORDS ACT REQUEST

PLEASE BE ADVISED that this letter shall also serve as a formal request under the
Public Records Act (Gov't Code §§ 6250-6276.48) for any and all documents that form the basis

-upon which the-amount of the water service fees or charges were.calculated for the City.of

Glendale's 2014 Water Rale Structure.
Pursuant to Government Code section 6253(c), we request these documents, or

confirmation that they do not exist, within 10 days (o or before October6, 2014). If the City.of-
Glendale cannot provide the Coalition with: legitimate support for each of the five (5) requesls
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outlined in the second paragraph of this Notice, then please be advised that the Coalition intends
to commence legal action against the City of Glendale for Proposition 218 violations.

If you wish to discuss the foregoing, please call. If we do not hear from you on or before
October 6, 2014, we will assume, as we believe to date, that no such back-up documentation or
quantitative analysis exists and that the City of Glendale has no desire resolving these very
important public interest matters without formal proceedings. :

¢e: William M. Hensley, Esq.

BTB: hk

Q047315.) - NETB4,1

Benjanii: T. Benumof, Ph.D., Esg.

Sincerely,

ALVARADOSMITH
A Professional Corporation -
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CIVIL CASE COVER SHEET ADDENDUM AND

STATEMENT OF LOCATION -
(CERTIFICATE OF GROUNDS FOR ASSIGNMENT TO COURTHOUSE LOCATION)

This form is required pursuant to Local Rule 2.0 in all new civil case filings in the Los Angeles Superior Court.

Item 1. Check the types of hearing and fill in the estimated length of hearing expected for this case:

JURY TRIAL? [ YES CLASS ACTION? (] YES LIMITED CASE? (] YES TIME ESTIMATED FOR TRIAL [ 1Hours/[ 1 |DAYS

v

item II. Indicate the correct district and courthouse location (4 steps — If you checked “Limited Case”, skip to ltem Hll, Pg. 4):

Step 1: After first completing the Civil Case Cover Sheet form, find the main Civil Case Cover Sheet heading for your
case in the left margin below, and, to the right in Column A , the Civil Case Cover Sheet case type you selected. i

Step 2: Check one Superior Court type of action in Column B below which best describes the nature of this case.

Step 3: In Column C, circle the reason for the court location choice that applies to the type of action you have
checked. For any exception to the court location, see Local Rule 2.0. -

[ Applicable Reasons for Choosing Courthouse Location (see Column C below)J

. Class actions must be filed in the Stanley Mosk Courthouse, central district. 6. Location of propery or permanently garaged vehicle.

. May be fited in central (other county, or no bodily injury/property damage). 7. Location where petitioner resides. .
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" Location where performance required or defendant resides. 10. Location of Labor Commissioner Office

N~
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CABSE NUMBER

Item I, Statement of Location: Enter the address ofthe accident, parfy's residence or place of business, performance, or other
circumstance indicated in ltem 11, Step 3 on Page 1, as the proper reason for filing in the court location you selected -

. : ADORESS:
| REASON: Check the appropriate boxes for the numbers shown

under Column C for the type of actioh that you have selected for
this case

613 E. Broadway Ave #110

(1.X12.093.84.015.06.007.[X18.C19.C110.

cry:

STATE: 2IP CODE:

Glendale CA 91206 °

Item V. Declaration of Assignment. | declare under penalty of pérjury under the laws of the State of California that the foregoing is true
and correct and that the above-entitied matter is properly filed for assignment to the Stanley Mosk courthouse in the

Los Angeles District of the Superior Court of California, County of Los Angeles {Code Civ. Proc., § 392 et seq., and Local
Rute 2.0, subds. (b), (c) and (d)].

Dated: 1/9/15 o ; A ;7/"

(SIGNATUaF?Fﬂ(TTORNEYIFILI
Benjafiin T. Be

PLEASE HAVE THE FOLLOWING ITEMS GOMPLETED AND READY TO BE FILED IN ORDER TO PROPERLY

COMMENCE YOUR NEW COURT CASE:
1. Original Complaint or Petition.

2. iffiling a Complaint, a completed Summons form for issuance by the Clerk.
3. Civil Case Cover Sheet, Judicial Council form CM-010.
4

Civil Case Cover Sheet Addendum and Statement of Locatnon form, LACIV 109, LASC Approved 03-04 (Rev
0311).

o

Payment in full of the filing fee, unless fees have been walved

6. A signed order appointing the Guardian ad Litem, Judicial Council form CIV-010, if the plaintiff or petmoner isa
minor under 18 years of age will be required by Court in order to issue a summons. .

7. Additional copies of documents to be conformed by the Clerk. Copies of the cover sheet and this addendum
" must be served along with the summons arid complaint, or otier initiating pleading in the case.

LAGIV 109 (Rev. 03/11) CIVIL CASE COVER SHEET ADDENDUM Local Rule 20
LASC Approved 0304 - AND STATEMENT OF LOCATION | Page 4 of 4
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taxpayers of National City, Boniia, and Chula Vista, and its principal place of business is located in
Bonita; California, ‘

' 3. SARPA was formed by .'loéal residents iii response to community concerns about
issues such as.the rising cost of water a-_"nd various other “fec!! iincreasés_ passed on to residents and
businesses by the Sweetwater Authority. SARPA"s Mission s, in pettinent part, assuring that the
residents of National City, Bonita, and Chula Vista are charged the true cost of water as required by
Prdposilion 218 and that goveming quies such as Respondent comply with the California
Cotistitution, namely Article XITID. |

4,  Petitioner is informed mfld believes Sweetwater Authority (".Res‘poﬁdent“) isa
publicly-owned water agency with policies and -peocedures established by a seven-member Board of
Directors.

5. The names and capacities of the respondents/defendants named as Does 1 through 25
are-currently unknown to Petitioner, Petitioner will amend this Petition and Complaint to reflect
their true names and capacities whien ascertained.

6.  ‘SARPA brings this action on.its own behalf, as well as in the public interest.
Specifically, SARPA seeks to _cnf_orce important public duties and rights under the California
Constitition, recent atthoritative stafe case law, and the rules and regulations of the Sweetwaler

Authority. Other benéficially :iuteregte@ individuals would find it difficult or impossible to seek

'vindication of the rights herein asserted. SARPA’s interests in this action are in no way competitive

or commereial, and are instead entirql'y consistent with the public dufies and rights it asserts.
SARPA has a continuing interest in, and a well-established commitment to, the publbi‘c rights
asserted. |
| 7. Respondent’s determinations are final; and no further administrative or appesl
procedures are available. |
8. Petitioner is informed an_d believes, and based upon such information and belief
alleges, that each material issue and ground for non-compliance raised by this Petition and

Complaint was presented to Respondent at multiple public hearings and in writing,

2

(Sweetwater Authority iRafe Payers Assoc, v. Sweelwater Authority): ' Verified Pefition For Writ Of Mandate
4004403.1 --NBTD2.1
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9. Jurisdiction is ‘prbper, unider Code of Civil Procedure ("CCP") sections 1060, 1085
and/or 1094.5. Venue is proper under €CP section 393. '

10.  This action is timely commenced. Respondent's continued imposition and collection
of illegal ‘water dslivery "charges™ or “fees" is an ongoing constitutional violation (i.@.,. an
unconstitutional "tax"), u pon which the statutory limitations period begins anew with cach monthly
collection. (Howard Jarvis Taxpayers Association v. City of La Habra (2001) 25 .Ca1.4‘if 809).

11.  Petitioner served Respondent with prior written notice of the commencement of this

proceeding. The written notice of intent to file litigatior, and its proof of service, are attached hereto

-as Exhibit "1".

THE PROPOSITION 218 MANDATE

12. ‘Building on the foundation »laid'earlicr’by Proposition 13 in 1978, Proposition 218 is-a
further limitation on government’s ability to impose taxes. (Paland v. Brocktrails Township
Community Services Dist. Bd. of Directors (2009) 179 Cal. App.4th 1358, 1365.) Growing weary of
"special taxes" under the guise o'f"'asseésments" without a two-thirds electoraic vote, C'alifo'r_riia.
voters adopted Proposition‘in 218 curtailing asscssments in tahes‘c‘:ke'y ways (Silicon Valley
‘Taxpayers Association, Inc. v. Santa Clara County Open Space Authority (2008) 44 Cal.4th 431,
.446; _City,(_)fPa_lmdale v, Palmdale W,al.‘ér District (2012) 198 Cal.App.4th 926, 931; Howard Jarvis

| Taxpayers Assn. v. City of Roseville (2002) 97 Cal.App.4th 637, 640):

a.  assessments could only be imposed on specific property-oriented "benefits" (Art.
XIIID, §§ 2, subd. (b), 4, subd. (a), subd, (i));
- b. properly-oriented assessments mitist be: strictly proportional, with assessments not
being imposed on any parcel "which exceeds the reasonable cost of the proportional special benefit
conferred on that parcel,” specifically séparati_n g the general benefits from the specific benefits for
Proposition 218 purposes (Art. XIIID, § .4 subd. (a)); |

¢, "‘[t‘]cvcnucs derived from the fee or charge shall not exceed the funds required to
provide the property-related services” and "the amount of the fee or charge imposed upon any parcel

or person as anvincident of property ownership shall not exceed the proportional cost of service

aftributable to the parcel" (Art. XIID, § 6, subds. (b)(1), (b)(3)%

3

(Sweetwater Authority ;Ragc’i’ayers Assoc. v, Sweelwaler Authority) Verified Petition For Writ Of Mandate
4004403.1 - NBTB2.1 ' .
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d. "no fee or charge may b; imposed for a service unless that-service,is actually used by,
or immediately available to, the owner ;of the property in question,” with "[f]ees or charges based on
poteitial oi future use of a service [_notjbeing‘, or as the statute sﬁys, ‘are not'] permitted" (Art. XIIID,
§ 6(b)(4)); and

| e.  shifted traditional presumptions that had favored assessment validity, making local
agencies bear the burden "to dcmonstfétc that the propetty or properties in questioﬁ irecg’ivc a special
benefit over and above the benefits conferréd on the public at large and that the amount of any
contested-assessment is_ proportional to; and no gréater than, the benefits conferred on the property or |
properties in question” (Art. XIIID, § 6, subd. (b)(5)).

13.  In addition, Proposition 218 has crucial proccdur;.l requirements, including the
germane requirément that the agency must conduct a public hearing that is "preceded by written-
notice to affected owners setting forlh,:among other things, a 'calculatfion]' of '[{Jhe amount of the
fee or charge proposed to be imposed upon each parcel ... (Griﬂil?z‘ v. Pajaro Valley Water
Management Agenéy (2013) 220 Cal.App.4th 586, 594.)

14. Likewise, California Constitution, Article X1IID, section 6(a)(1) further requires that
the-advance notice to the public about Wa_ter assessments like the one here must contain "the basis
upon which the amount of the proposed fee or charge was calculated," because, otherwise, no
meimber of the public would be able to appear and frame a meaningful objection.to the calculation
data unless that data is vetted in the pﬁblic arena.

15.  Imporiantly, a constitutional amendment like Proposition 218 "shall be liberally

1| construed to effectuate its purposes of limiting the local government revenue and enhancing taxpayer

consent.” (Silicon Valley, sipra, 44 Cal Ath at p. 448; Morgan v. Imperial Irrigation District (2014)
223 Cal.App.4th 892, review denied.) |

16.  With respect to the 'iu;position of any given water rate structure, conservation and
allocation based priﬁciples may be uti ﬁz::d. "so long as, for example, conservation is attained in a
manner that 's’hallv.notj exceed the propb__ftional eost of the service altributable to th'e parcel™ and there
is adequate support "for the inequality between tiers, depending on the category of user." (City of

Pdlmdale v. Palmdale Water Dist. (2011) 198 Cal. App.4th 926, 936-937.)

4 ,
(Sweetwater Authority Rate Payers Assoc, v, Sweetwater Authority) Verified Petition For Writ Of Mandate
40044031 --NBTB2.1 b :
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ratepayers attended and voiced their opposition to Respondent’s punitive tiered water rate scheme,

jby an arbitrary percentage increase as fol lows

RESPONDENT’S 2014 WATER RATE STRUCTURE EVOLVED FROM AN EQUALLY
- ILLEGAL WATER RATE STRUCTURE IMPLEMENTED IN SEPTEMBER 2010

17, Onor about August 25, 2014, Respondent approved its current water rate structure |

(“2014 Water Rate Structure”) following a duly noticed Proposition 218 hearing, that numerous

including several SARPA members. .

18.  Tiered water rates are water rate structures that () diseretionially allocate certain
water use limits amongst the tiers and (b) progressively inereasc in pri'c.ing from the lowest tier to the
highest tier. | _ _

19.  According to Respondeni, the 2014 Water Rate Structure js substantially based ona’
water rate study performed by Responc!cnt’s water rate consultant PBS&J in 2010 for tiered water
rates that became effective on or about September 1, '_2010 (“PBS&J Water Rate Study™).

20. The PBS&J Water Rate ?Study was distributed to the public at the August 25, 2014,
hearing as part of Respondent’s written notice to affected owners setting forth, among other things, a
calculaﬁoni of the antount of the fee or charge proposed to be imposed upon cach parcel, (Griffithv.
Pajaro Valley Water Management Agency (2013) 220 Cal.App.4th 586, 594.)

21. .Asdocumented in Table’ 5 5 the PBS&] Water Rate Study; Tiers 1-4 are calculated

a.  TheTier 1 rate ($0.35)is increased by an unjdentified multiplier ("price _diﬁ'erentiaﬂ"
as defined in Table 5-5) of 9.77 tlﬁ) calculate the Tier 2 rate ($3.42)

b.  The Tier 2 rate ($3.42) 1s increased by an identified multiplier of 1.50 to caleulate the
Tier 3 rate ($5.13);

c. The Tier 2 rate ($3.42) i§ increased by an identified multiplier of 2.00-to calculate the
Tier 4 rate ($6. 84), :

22. 'I’hc PBS&J Water Rate Study does not prov1dc any cost-of-serwce data to support

the inequality of fees charged between the four tiers.

1
H
{Sweetwater Authority Rate Payers Assoc. v. Sweetwater Authority) ‘Verificd Petition For Writ Of Mandate
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f |
23.  SARPA isinformed and believes and thereon alleges that the charges for Tiers 2

through 4 are no more than an a;_‘biirm'f' financial penalty intended to penalize residents for
exceeding the Sweetwater Authority-directed allocations of water, while subsidizing Tier | users.

24, Tilc PBS&J Water Rate Study treats multi-unit residential and business owners much
differently than single-family residentiéi- users, charging these users a uniform rate of $4.31. There is
no '.Proposiﬁon 218,rat_ionale. for doi_ng éo as highlighted by the Palindale court.

25. Cuﬁo,usly, in adopting and implementing the PBS&J Water Rate Study in September
2010, Respondent did not adoptthe spgciﬁc rates specified in the PBS&J Water Rate Study except
for the Tier | rate, which is greatly subsidized by the higher tier users. o

26. Theactual rates adopted by Respondent in September 2010 are not exactly as those
noted in the PBS&J Water Rate .Smdy,:however they mirror. those rates and the multipliers are
approximate. More specifically, the actual rates charged beginning in Septembetr 2010 were:

a. $0.35 (Tier 1); |

b.  $3.61 (Tier 2;a10.31 mjultiplier from Tier 1);

c.  $5.42 (Tier 3;a 1.50 multiplier from Tier 2); and

d.  $7.22 (Tier 4;a2.00 multiplier from Tier 2); and with

e, A uniform rate of $4.99 ‘:for'commcrcia]lm_ulti-family users.

27.  The 2014 Water Rate Structure, much like the interim tiered rate structures approved

lin 2012 and 2013, has essentially the same percentage (multiplier) increases:

a.  Thejumps from Tier 2 to Tier 3 (§4.10 to $6.17) and Tier 2 to Tier 4 ($4.10 0 $8.24)
are also based on muitipliers of 1.50 and 2.00; respectively; and

b.  The Tier I to Tier 2 jump ($2.80 to 4. 10) is based on a multiplier of approximately
1.50 instead-0of 10.31 (as adopted in Se;:Stembet 2010). |

28. SARPA is informed and believes and thereon alleges that the 2014 Water Rate
Structure is not basc;d. on any addi_tioqél or further water rate studies. Rather, the rate jumps between,
the tiers merely echo the rate jumps:ﬁrgf presented in the PBS&J Water Rite Study and treat
commercial/multi-family users diﬂ’ergr;tly than single—f'f;lmily residential users, charging thema

uniform rate of $5.85. )
6

(Sweetwater Authority Rate Payers Assoc. v. Sweetwater Authority) Verified Petition For Writ .Of.Niéhﬂéte
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THE 2013 INTERIM WATER RATE STRUCTURE

29. Respondent’s 2013 Water Rate Structure, much like the 2010 Water Rate Structure
and 2012 (interim) Water Rate Structuée, has essentially the same percentage (multiplier) increases
as recommended in the adopted "PB'S&j- Water Rate Study. More specifically:

a.  Thejumps from Tier 2 to Tier 3 ($4.02 to $6.05) and Tier 2 o Tier 4 ($4.02 to $8.08)
are also based on approximate multipliers of l..SO and 2.00, respectively; and

b. The Tier 1 to Tier 2 jum.p- (81.40 t0-4.02) is based on a multiplier of approximately
2.87 instead of 10.31 (as adopted in September 2010).

THE 2012 INTERIM WATER RATE STRUCTURE

30. Respondent’s 2012 Water Rate Structure, much like the 2010 Water Rate Structure,
has essentially the same percentage (multiplier) increases as recommended in the adopted PBS&]J
Water Rate Study. More specifically:

a.  The jumps from Tier 2.:.t:-o Tier 3 ($3.84 to $5.77§) and Tier 2 to Tier 4 ($3.84 to
$7.69) are also based on multipliers of 1.50 a_nd-2.00, respectively; and

b.  The Tier 1 to Tier 2 jump ($0.70-to $3.84) is based on a multiplier of approximately
5,48 instead of 10.31 (as adopted in September 2010).

THE 2011 INTfBRIM WATER RATE STRUCTURE

31.  Respondent’s 2011 Water Rate Structure remained the same as the 2010 Water Rate
Structure, including the same percentage (_mﬁlti‘plief) incrcases as recomimended in the adopted
PBS&J Waler Rate Study and the same water rates.

FIRST CAUSE OF ACTION

(Declaratory Relief — Violation of Article XIIID of the California Constitution)

32. Petitioner incorporates all previous allegations as if fully set forth herein.

33. Because Respondent’s water rates are imposed for the property-related service of
water de]i_yery,'thc watet’rétes,. int:_ludi'ng ﬁwix fixed monihl.y- charges, are fees or charges within the

meaning of Atticle XILID of the Califotnia Constitution. (City of Palmdale v. Palmdale Water

| District (2011) 198 Cal.App4™ 926, 934.). "All charges for water delivery” incurred afier a water

7

(Sweetwater Authority Rate Paycfs Assoc, v, éwectwatcr Authorityjn Verified Petition For Writ Of Mandate
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lconnection is made "are charges for a property-related service, whether the charge is calculated on

the basis of consumption or is imposed as a fixed monthly fee." (Jd.)

34. Respondentisan"a enéy"' as that term is defined in the California Constitution,
2l g

Article VIIID, §2(a), and is therefore subject to the provisions of Proposition 218, the "Right to Vote

] on Taxes Act,” approved by the voters of California on November 5, 1996.

35.  Section 6(b) of Article XIIID. of the California Constitution provides that an increased

[ fee or charge :i'mpos_‘ed by the Respondent must comply with the following requirements:

"(1)Revenues derived from the fee or charge shall not exceed the funds required to provide
the property rcla-fcd service, } .

(2) Revenues derived from the foe o charge shall not be used for any purpose other than
that for which the fee or charge was imposjed.‘_'

{(3) The amount of a fee or charge imposed upon any parcel or person as an incident of
property ownership shall not excecd thé proportional cost of the service attributable to the parcel.

(4) No fee or charge may be ilﬁposed for a service uniess that service is actually used by; or
immediately available to, the owner of the property in question. Fees or charges based on potential
or future use of a service are not permitted. Standby charges, whether characterized as charges or
assessmerits, shall be classified as asses:sments and shall not be imposed without compliance with
Section 4,

(5). .. In any legal proceeding contesting the validity of a fee or charge, the burden shall be

on the agency to demonstrate compliance with this article.”

36. Inadopting its 2010-2014 Watcr Ratc Structures, Respondent violated the provisions |
of the California Constitution, Article XIHD, and, accordingly, the tiered water rates are
unconstitutional, illegal and invalid. :

37. Petitioner is informed and believes and thercupon alleges that Respondent’s revenues
derived from the 2010-2014 Water Rate Structures exceed the funds required to provide the property
related service and the 2010-2014 Water Rate Structures adopted by Respondent therefore violate

Article XIIID, §6(b)(1).

8

(Sweetwater Authority Rate Payers Assoc. v, Sweetwater 'Authority) Verified Petition For Writ OFf Mandate
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38.  Petitioper is informed and believes and thereupon alleges that Respondent’s revenues

derived from the 2010-2014 Water Rate Structures are used for pur_'péses other than that for which
‘the fee orcharge was imposed and that the 2010-2014 Water Rate Structures adopted by Respondent
therefore violates Article XIIID, §6(b)(2).

39,  Petitioner is inforf_ned aﬁd believesand thereupon alleges that the inequality between
Tiers 1-4 in Respondent’s 2010-2014 Water Rate Structures is tota[(y unrelated to "the proportional
cost of the service attributable to the parcel " and therefore violates Article XTID, §6(b)(3),

40. Pelilioner is tnformed and believes and thereupon alleges that, as apploved the.
Respondent’s 2010-2014 Water Rate Structures impose a fixed monthly service charge based on the
size-of the customer’s meter and a cdmhlodity' charge for the. amount of water used. The customer
pays a progressively higher charge per unit of water used above the arbitrarily allocated amount as
outlined above and in‘the PBS&J Watei’r. Rate Study, }

41, Petitilo'ne‘r is informed and believes and thereiipon alleges that the PBS&J Water Rate

Study provided no cost of service data to support the disproportioniate fees charged amongst Tiers 1

through 4. Therefore, Petitioner is informed and believes and thereupon alleges that the charges for

Tiers 2 through 4 are a financial penalty intended to punish higher water users, while: subsidizing
Tier 1 users, and are not a fee for service.

42, Petitioner is informed and believes and thereupon alleges that Respondent’s 2010-

2014 Water Rate Structures for Tiers.2 through 4 are not based on cost of service, but are inslead

derived from an arbitrary mathematical progression using fixed percentages to calcuiate"_l‘iefs 2

through 4, while Tier 1 users are greatly subsidized. Consequently, the fee cﬁm'ged lo customers

‘who use more than the allocated amourit of water in Tiers 2 through 4 does not comply with the

P'ropdsitio“n 218 Atticle XIIID, (City aj; Palmdale v. Palindale Water District (2011) 198 Cal.App.4™
926, 934.) |

43.  Petitioner is informed and believes and thereupon alleges that the Proposition 218
ballot Pamphlet makes it clear that the vOt.ers iritended that no property owner’s fee may be greater

than the actual cost to provide the service'to the owner’s land. (City of Palmdale v. Palmdale Water

! 9

(chetwater Authority Rate Payers Assoc. v. Swectwater Authomy) Verified Petition For Writ Of Mandate
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District (2011) 198 Cal.App.4™ 926,,93;,4.) Respondent’s commodily eharges for Tiers 1 through 4
‘bear no relation to the costs of providing water serviee.

44, Petitioner is further.informed and believes and thereupon alleges that Respondent’s
revenues under its 2010-2014 Water Rate Structures bears no relation to and exceed the costs of
providing water service in contravention of article XIIID, section 6'_(b)(l_'), and instead "all but
assures the revenues the Respondent receives from customers in the hi gher tiers is more than is
required to cover the City’s costs of service." (City of Palmdale v. Palnidile Water District (2011)
198 Cal AppA™ 926, 934) |

45.  An actual controversy has arisen and now exists between Petitioner and Respondent
in-that Petitioner contends that the Respondent"s 2010-2014 Water Rate: Structures are invalid and
illegal in that the Respondent has failed in multiple respects to comply with the California
Constitution, Article XIIID, section 6, cmd Respondent ¢ontinues to enforce its illegally tiered water
rate scheme. Petitibncr. is ihformed ana believes and thereon alleges that Respondent takes the legal
i)ositiOn that its above-referenced Water Rate Structures are valid, legal, and enforceable in naturé,
including, but not limited to, compl-ian; with Proposition 218. _

46.  Unless and until the Cm;xrt renders a judgment declaring the rights and responsibilities
of the parties under the law, SARPA, th_e taxpayers of National City, Bonita, and-Chula Vista, and
Respondent itself, will operate.in-a state of tuncertainty, with all interested parties unsure whether the
water rates are properly charged or payable by any ratepayer in Respondent’s jurisdietion.

47.  Ajudicial determination of the rights and 'obligations of the parties is necessary and
appropriate so that the parties hereto may asc.ertain ‘thOSGI.ﬂg[.ltS' and act accordingl'y:

48.  Petitioner has no .p]ain,;s_'peedyj, or adequate remedy at law for the harm that will be
causcd by Respondent’s continued imposition of the water charges/fees at issue in this case. By -
continuing to impose its arbitrary tiered water rate scheme, Respondent is failing to perform the legal.;
duties required of it by Proposition 21 8 A judgment froﬁl this Court, declaring the rights and
responsibilities of the parties pursuant :to Code of Givil Procedure section 1060, is therefore
necessary and appropriate. |

10

(Sweetwater Authority Rate Payers Assoc. v. Sweetwatel Authority) Verified Petition For Writ Of Mandate
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SECOND CAUSE OF ACTION

(Injunctive Relief — U'nlhwful Enforcement of Water Rate Structuie)

49.  Petitioner incorporates all previous allegations as if fully set forth herein.

'50.  Petitioner is informed and believes and thereupon alleges that, unless enjoined and
restrained by this Court, Respondent will continue to impose its arbitrary tiered water rate scheme on
Petitioner and upon the résidents of the National‘ City, Bonita, and Chula Vista, in violation of the
Ca_lifomia Constitution, Article XIIID. |

51.  Detitioner has no plain, speedy, oradequate remedy at law with respect.to the City’s

Junlawful policies and interpretations or its related patterns and practices.

52. Petitioner accordingly seeks preliminary and permanent injunctive relief prohibiting

the Respondent from continuing to impllement or apply its arbitrary tiered water rate schetne.
THIRD CAUSE OF ACTION
(Writ of Ma‘ndatc, CCP §1085, 1094.5 (Proposition 218))

53.  Petitioner incorporates all previous allegations as if fu]lS/ set forth herein,

54.  Section 6(b) of Article XIIID of the California Constitution provides that an increased
fee or charge imposed by Respondent must comply with the following }eqtdrenlcnts:

"(I) Revenues derived from the fee or charge shall not exceed the funds required to provide
the property related service. ‘

(Z)fRevénues derived from the fee or charge shall not be used for any purpose other than
that for which the fe¢ or charge was imposed.

. (3) The amount of a fee or chaf_gc- imposed upon any parcel or;p:crson' as an incident-of

property .ownership- shall not exceed the ’pr’op'ortioual cost of the service altributable to the parcel.

e

(5). .. Tu any legal proceeding contesting the validity of a fee ot charge, the burden shall be
on the ageneyto demonsfratr_-: compliance with this article." '
55, Respondent has mandatory duty to correctly apply Article XIIID of the California

Constitution, which rcquires that the inequality between water rate tiers be based on cost of service.

11

(Sweetwater Authority Raié Paycrs Assoé. v. Sweetwaler Authofity) * Verified Petition For Writ Of Mandate
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(City of Palmdalé v. Palmdale Water District (2011) 198 Cal. App.4™ 926, 934) Respondent
violates these mandatory duties.
56. Petitioner is informed and believes and thereiipon alleges that Respondent’s revenues

derived from its 2010-2014 Water Rate Structures exceed the funds required to provide the property

related service and the 2010-2014 'Watér Rate Structures adopted and implemented by Respondent

thercfore violate Article XIIID, §6(b)(1).

57.  Petitioner is informed aqd believes and thereupon alleges that-Réspondent’.s revenues
derived from the 2010-2014 Water Rate Structures are used for purposes other than that for which -
the fee or charge was imposed and that ;the 2010-2014 Water Rate Structures adopted by Respondent
therefore violates Article XD, §6(b)(2). ' |

58.  Petitioner is informed and believes and thercupon alleges that the inequality between

the City’s water rate tiers is totally unrelated to "the proportional cost of the service attributable to

the parcel;_" and therefore violates A'rtic’l‘e XUID, §6(b)(3).

59.  Petitioner consequently petitions for a writ of mandate under CCP §§1085 and/or
1094.5 compelling the Respondent to comply with its mandatory duties and prohibiting and
correcting the Respondent’s abuses of -cii’scretion. Petitioner has.no p'lai_r;; speedy or adequate
remedy at law.

PRAYER FOR RELIEF

- WHEREFORE, Petitioner respectfully requests:

1. Judgment, pursuant to C;_)de_'of -Civil Procedure section 1060, finding and declaring
that (he-Sweetwater Authority’s 2014 Water Rate Structure violates California Constitution, Article
XIIID, §6(b)(1), and is invalid because the revenues-derived from the Water Rate Structure bear no
relation to and/or exceed the funds required to provide the property related service, |

2. Judgment, pursuant to 'C:od'c‘o_f Civil Procedure section 1060, finding and declaring
that the Sweetwater Authority’s 2013 Waler Rate Structure violates California Constitution, Article
XD, §6(b)(1), and is invalid because 'the‘revemles derived from ttie Wa_.te_r Rate Structure bear no

rclation to and/or exceed the funds required fo provide the property related service.

12
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3. Judgment, pursuant to Code of Civil Procedure section 1060, finding and declaring

that the Sweetwater Authority’s 2012 Water Rate Structure violates California Constitution, Article

XIIID, §6(b)(1), and is invalid because the evenues derived from the Water Rate Structure bear 1o

relation to and/or exceed the funds required to provide the property related service.

4. Judgment, pursuant to Code- of Civil Procedure section 1060, finding and declaring
that the Swestwater Authority’s 2011 \;Vatcr Rate Structure violates California Constitution, Article
XIIID, §6(b)(1), and is invalid because the revenues derived from the Water Rale Structure bear no
relation to and/or excced the funds required to provide. the property related service.

5. J udg'r_n_erﬁ; pursuant to Code of Civil Procedure section 10‘60, finding and declaring

that the Sweetwater Authiority’s 2010 Water Rate Structure violates California Constitution, Article

XD, §6(b)(1), and is invalid because‘thé revenues derived from the Water Rate Structure bear no

frelation to and/or exceed the funds required to provide the property related service.

6.  Judgment, pursuant to Code of Civil Procedute section 1060, finding and déc'lari’ng

that the Sweetwater Authority’s 2014 Water Rate Structure violates California Constitution, Article

XIID, §6(b)(2), and is invalid because revenues derived from the fee or charge are used for
purposes-other than that for which the féc- or charge was imposed.

7, Judgment, pursuaﬁt to Code of Civil Procedurs section 10.60,_ finding and declaring
t_l_]'at' the Sweetwater Authority’s 2013 Water Rate Structure violates California Constitution, Article

XD, §6(b)(2), and is invalid because revenues derived from the fee or charge are used for

purposes other than that for which the fee or charge was imposed.

8. Judgment, pursuant to Code of Civil Procedure section 1060; finding and declaring
that the Sweetwater Authority’s 2012 Water Rate Structure violates California Constitution, Article

XIIID, §6(b)(2), and is invalid because revenues derived from the fee or charge are used for

purposes other than that for which the fee or charge was imposed.

9. Judgment, pursuant to Code of Civil Procedure section 1060, finding and declaring
that the Sweetwater Authority’s 2011 Waler Rate Strueture violates California Constitution, A‘rli‘qlé
XIID, §6(b)(2), and is invalid because:revenues derived from the fee or charge are used for

purposes other than that for which the fee or charge was imposed.
13
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that the Sweetwater Authority’s 2014 Water Rate Structure violates _Célifornia Constitution, Article

.propo,rt'ic')_nal cost of the services attributable to each parcel.

that the Sweetwater Authority’s 2012 'Wat’e’r Rate Structure violates California Constitution, Article

'XIIID, §6(b)(3), and is invalid because the fees imposed on each parcel of ‘property exceed the

zlmposed in VIOlaLlon of the California Constltutxon Article XIID.

10.  Judgment, pursuant to Gode of Civil Procedure section 1060, finding and declaring
that the Sweelwaler Authority’s 2010 Water Rale Structure violates California Constitution, Article
XIIID, §6(b)(2), and is invalid because revenues derived from the fee or charge are used for
purposes other than that for which the fee or charge was imposed.

11.  Judgment, pursuant to Code of Civil Procedure section 1060, finding and declaring

XIIID, §6(b)(3), and is invalid because '!th_e-fees imposed on each parcel of property exceed the’
proportional cost of the services attributable to each parcel.

12. Judgment, pursuait to Code of Civil Procedure section 1060, finding and declaring,
that the Sweetwater Authority’s 2013 Water Rate Structure violates California Constitution, Article

XTID, §6(b)(3), and is invalid because the fees imposed on each parcel of property exceed the
13, Judgment, pursuant to Code of Civil Procedure section 1106,0,, finding and declaring

XIIID §6(b)(3), and is invalid because the fees imposed on each parcel of property exceed the
proportional cost of the services attnbutablc to éach parcel.
14.  Judgment, pursuant to Code of Civil Procedure section 1060, finding and declaring

that the Sweetwater Authority’s 2011 Water Rate Structure violates California Constitution, Article

proportional cost-of the services attn.‘ibuga’bk to each parcel.

15, Judgment, pursuant to Code of Civil Procedure seétion. 1060, finding and declaring
that the Swectwater Authority’s 2010 Water Rate Stiucture violates California Constitution, Article
XIID, §6(b)(3), and is invalid because the fees imposed on each parcel of property exceed the
proportional cost of the services attributable to each parcel.

16.  Preliminary and pennaué_nt injunctive relief prohibiting and restrainihg,’Respondent,
and each and all Qf its agents, employees, representa[_ives, officers, directors, and all persons acting

in concert with it, from imposing, billing or collecting water charges/fees as currently being

2_ 14
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17. A writ of mandate order_g:ng the Respondent to abandon Respondent's current 2014
Water Rate Structure and base all rates -.,on cost of service in conformance with the California
Constitution, Article XIID (Proposition 218).

18.  For attorneys’ feesas _alquwed by law, including but not limited to those pursuant to
Code -of Civil Procedure section 1021.5..

19.  For costs of suit herein, -

20.  For such other relief as th(;. Court may deem just and proper.

ALVARADOSMITH APC -

/- )

. Benjamin T Benumy Ph D. Esq

: William M. Hensle; Esq

' Attorneys for Petitioner and Petitioner

SWEETWATER AUTHORITY
RATE PAYERS ASSOCIATION, INC,

DATE: Scptember 2, 2014

15
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é",‘la“';o’g'“’ Place " A PROFESSIONAL CORPORATION 2#303 Angeles
ulte INCLUDING PROFESSIONAL CORPORATIONS 213.228.2400
Santa Ana, Califomla 92707 oFEss ¢ |
Phone: 744,852.6800 §an Franclsco
Fax; 714.852.6699 N Feancis
witw AlvixedoSmit com 415.624.8665-
Baijamin T, Benumof, PN.0., E5q. Raymond 6. Aivaredo,
(7114) 8526800 Reled
bbenumof@AlvaradoSmith.com

July 29, 2014

VIA U.S.M‘AIL

‘.

James L. Smyth . . PaulaC.P. de Sousa, Esq.
General Manager , Best Best & Krieger LLP
Sweetwater Authority ' : 655 West Broadway
P.O. Box 2328 15th Floor

Chula Vista, CA 91912:2328 5 San Diego CA, 92101

Re:  Sweenwater Authority Rate Payers Association, Inc. :
Notice of Intent to File Litigation and Public Records Act Request

-

Dear Mr. Smyth & Ms. de S‘ousa,__

This aw firm represénts the Sweetwater Authority Rate Payers Association (“SARPA”),
a California non-profit 501(c)(4) (public benefit) corporation, with respect to the Sweetwater
Authority's development, structuring, implementation, and enforcement of its tiered water rate
* structure, which is originally based on a Water Rate Study performed by PBS&J in or about
January 2010, was increased in subsequent years using the same PBS&J methodology, and is
scheduled to increase agam on or about August 25, 2014, followmg a pubhc hearing regarding
the newly pmposed rate in¢reases. : '

The purpose of this letter js to provide Sweetwater Auihonty with a good-faith
opportunity to provide SARPA and its member residents of National City, Bonita and Chula.
Vista with the back-up documentation ‘and numencal/quanmatlve analysis showing that the
inequality between the Sweetwater Author;ty s current and propased water rate tiers (Tiers 1-4)
is a product of higher cost-of-service at the higher tiers, as required by Proposition 218 (¢odified
as Article XIIID of the California Consmunon) ,

As youmay be aware, building 6i the foundation laid earlier by Proposnion 13 in 1978,
Proposition 218 indeed is a further limitation on government’s ability to impose taxes, (Paland
v. Brookirails Township Community Services Dist. Bd. of Directors (2009) 179 Cal.App.4th
1358, 1365.) Growing weary-of "special taxes” under the gmse of "assessments” without a two-
thirds electorate vote, Californja voters adopted Proposition in 218 curtailing ‘assessments in
these key ways (Silicon Valley Taxpayers. Association, Inc. v. Santa Clara County Open Space
Authority (2008) 44 Cal.4th 431, 446; City of Palmdale v. Palmdale Water District 198

3967372.1 -« NBTB2.1
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Cal.App.4th 926, 931 Howard Jarws Taxpayers Assn, v. City of Roseville (2002) 97
Cal.App.4th 637, 640):

. (1) assessments could only be imposed -on specific properly-oricnted "benefits"
(Art. XIID, §§ 2, subd. (b), 4, subd. (a), subd. (©));

. (2) property-oriented assessmenfs must be strictly proportional, with assessments
not being imposed on any parcel "which exceeds the reasondble cost of the
proportional’ special benefit conferred on that parcel,” specifically separating the
general benefits from the specific benefits for Proposition 218 -purposes (Ast.

- XIIID, § 4 subd. (a)); :

. (3) "[t]evenues detived from the fec or charge shall riot exceed the funds required
to provide the property-related services” and “the amount of the fes or charge
imposed upon any parcel or person as an incident of property ownership shall not
exceed the proportional cost of service attributable to the parcel” (Art. XIID, § 6,

subds. (b)(1), ®3);

* . {4) "no fee or charge may be imposed for a service unless that service is aclually
used by, or immediately available to, the. owner of the property in question,” with
"[f)ecs or charges based on potential or future use of a service [not beihg, or as the
statute says, ‘are not'] permitted” (Art. XIIID, § 6(b)(4)); and

. (5} shifted traditional pre‘sum_ptio'ns that had favored assessment validity, making
local agencies bear the burden "to demonstrate that the property or properties in
question. receive a special: benefit over and above the benefits conferred on. the
public at large and that the amount of any contesied assessment is proportional to,
and no greater than, the benefits conferred on the property or properties in
question" (Art. XIIID, §6 subd.-(B)(5)).

In :addition, Proposition 218 has crucial procedural requircments, including the germane

- requirement that the agency must conduct a public hearing that is "preceded by written notice to

affected owners setting forth, among other things, a 'calculat[ion]' of '[t}he amount of the fee or

- charge proposed to be imposed upon -éach parcel ... (Griffith v. Pajaro Valley Water

Manageinent. Agency (2013) 220 Cai, App. 4th 586, 594) Likewise, California Constitution,

Article XIIID, section-6(a)(1) further requires that the advance notice to the public about water

assessments like the one here must contain "the basis upon which the amount of the proposed fee

or charge was calculated,” because, otherwise,.no member of the public would be able to appear

" and frame a-meaningful objection to the.calculation data unless that data is vetted in the public
arena. :

3967372, ~-NBTB2.!
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Importantly, a constitutional amendment like Proposition 218 "shall be liberally
construed to effectuate its purposes of limiting the local government revenue and enhancing
taxpayer consent.” (Silicon Valley, supra, 44 Cal.dth at p. 448; Morgan v. Imperial Irrigation
District (2014) 223 Cal.App.4th 892, review denied.) This, however, does not: mean that salutary
conservation efforts, and cven other constitutional ‘provisions and regulations that encourage
conservation (such as California Constitution, Article X, section 2, and the emergency
regulations recently passed by the ‘State Water Board), are somehow unable to be harmonized
with Proposition 218.

Indeed, with respeet to the nnposmon of any given water rate strueture, conservation and
allocation based principles may be utilized "so long as, for example, conservation is attained ina
manner that 'shall not exceed the proportional cost of the service attributable to the parcel™ and
there is adequate support "for the inequality between tiers, depending on the category of user."

(Chy of Palmdale v. Palmdale Water Dist. (2011) 198 Cal.App.4th 926, 936-937, emphasis in
original.)

- As documentced in Table 5-5 the 2610 PBS&J Water Rate Study, Tiers 1-4 are calculated
by an arbitrary percentage increase as follows:

. The Tier 1 rate ($0. 35) is mcreased by an unidentified multiplier ("price
differential" as défined in Tablc 5-5) 0£9.77 to calculate the Tier 2 rate ($3.42);

. The Tier 2 rate (33.42) is mcreased by an identified multiplier of .50 to calculate
the Txer 3 rate ($5.13);
: v
. The Tier 2 rate ($3.42) is increased by an identified multlpher of 2.00 to calculate
the Tier 4 rate ($6.84);

Importautly, the 2010 PBS&J Water Rate Study does not ,provide.any cost-of-service data

- to support the inequality of fees charged between the four tiers.  Therefore, SARPA believes the

charges for Tiers 2 througlr 4 are no more than an arbitrary financial penalty intended to penafize

residents for exceeding the Sweetwater Authority-dirécted allocations of water, while

subsidizing Tier.l users. What's more, the Water Rate Study treats multi-unit residential and

business owners much differently, charging these users a uniform rate of 34.31. There is no
Proposition 218 rationale for doing so as highlighted by the Palindale court.

: Curiously, Sweetwater Authority did not adopt the exact rates specified in the 2010

PBS&J Water Rate Study except for the Tier 1 rate, which is greatly subsidized by the higher tier
users. However, although the actual rates adopted by Sweetwater Authority are not exactly as
those noted in the PBS&J Water Rate Study, they mirror those rates and the multipliers are

3967372.1 ~ NDTD2.1
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approximate. More specifically, the actual rates charged in September 2010 were $0.35 (Tier
1), $3.61 (Tier 2; a 10.31 multiplier from Tier 1), $5.42 (Tier 3; a 1.50 multiplier from Tier 2)
and 87.22 (Tier 4; a 2.00 multiplier from Tier 2), with a uniform rate of $4.99.

_ Likewise, the newly proposed rate structure {o be discussed and cvaluated at the August
25, 2014, public hearing, much like the interim rate structure approved in 2012, has essentially
the same percentage (multiplier) incréases, with the jumps from Tier 2 to Tier 3 ($4.10 to $6.17)
and Tier 2 to Tier 4 ($4.10 to $8.24) .also being based on multiptiers of 1.50 and 2.00,
respectively, and the Tier 1 to Tier 2 jump ($2.80 to 4.10) being based on a multiplier of
approximately 1.50 instead of 1031 (as adopted in September 2010). However, the newly
proposed rates do not even appear to be based on a further water rate study at all. The rate jumps

~ merely echo the 2010 PBS&J Water Rate Study and continue to treat Commercial/Multi-Family

users differently, charging them a uniform rate of $5.85.

- Accordingly, this letter shall also serve as a formal request under the Public Records Act
(Gov't Code §§ 6250-6276.48) for the following documents:

’ Any and all documents that form the basis upon which the amount of the water
service fees or charges were calculated for Swectwater Authority's 2010 ‘water
rate structire; ’

. Any and all documents that form the basis upon which the amount of the water
service fees or charges were calculated for Sweetwater Authority's 2012 water
rate structure; : .
. Any and all documents that form the basis upon which the amount of the
proposed water service fees or charges were calculated for Sweetwater Authority's
newly proposed (2014) water réte structute.

Pursuant to Government Code section 6253(c), we request these documents, or
confirmation that they do not exist, within: 10 days (on or before August 8, 2014). If Sweetwater
Authority cannot provide SARPA with legitimate support for the incrementa) pricing increases
between its four- tiers (i.¢., real data that shows an incremental cost increase for service to
ratepayers in the higher tiers), then please be advised that SARPA intends to commence legal
action against Sweetwater Authority for Proposition 218 violations.

3967372:1--NBTB2.1
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If you wish to discuss the foregoing, please-call. If we do not hear from you.on or before
August 8, 2014, we will assume, as we believe to date, that no such back-up documentation or
quantitative analysis exists and that Sweetwater Authority has no desire resolving these very
important public interest matters without fonna] proceedings.

Sincerely,

ALVARADOSMITH
A Professional Corporation

T Bcnjamin T. Benumof, Ph.D.,Bsq. ' -

cc: William M. Hensley, Esq.
BTB: th
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