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Defendant and Appellant San Diego Association of Governments
(“-SANDAG”) requests judicial notice of four documents in support of its
Consolidated Answer to Amici’s Briefs. These documents are not relevant
to any issue before the Court and are not properly subject to judicial notice
under subdivision (h) of Evidence Code section 452 in any event.
SANDAG’s request should be denied.

L SANDAG?’s Extra-Record Materials Are Irrelevant to Any Issue
Before the Court.

SANDAG concedes that each of the documents for which it requests
judicial notice is outside the record and therefore irrelevant to
determination of the claims before this Court. (Respondents’ Request for
Judicial Notice in Support of Answer to Amici’s Briefs (“SANDAG RIN™)
at pp. 2-3 [citing Western States Petroleum Association v. Superior Court
(1995) 9 Cal.4th 559, 571, 575].) “[T]udicial notice, which is a substitute
for formal proof of a matter by evidence, cannot be taken of any matter that
is irrelevant.” (People v. Young (2005) 34 Cal.4th 1149, 1171, fn. 3
[quotation omitted].) SANDAG?s request should be denied on this ground
alone.

SANDAG claims it offers these extra-record materials solely in
response to similar materials cited by amici curiae, but its Consolidated
Answer to Amici’s Briefs (“SANDAG Amici Answer”) belies this claim.

Rather, it appears SANDAG is seeking judicial notice of documents either



to support its arguments on the merits or to respond to arguments it
concedes are not before the Court.

SANDAG cites Exhibits 1 and 2, for example, to support its
argument that technological changes needed to attain California’s 2050
climate stabilization goals have not yet been developed and are often
| outside individual agencies’ control. (SANDAG Amici Answer at pp. 39-
41.) SANDAG also relies on Exhibit 2 in support of its argument that
Executive Order S-3-05 merely states a goal, but does not contain a detailed
plan for implementation. (Id. at pp. 17-18, 39.) These are not arguments
made solely in response to extra-record evidence offered by amici curiae.
These are arguments SANDAG made on the merits. (SANDAG Opening
Brief at pp. 24-25, 35-37; SANDAG Consolidated Reply Brief at pp. 44-
45.) Because these documents are outside the record, they are irrelevant to
whether SANDAG complied with CEQA and not subject to judicial notice.
(See Western States, supra, 9 Cal.4th at p. 576.)

SANDAG’s Exhibits 3 and 4 fare no better. In its response to amici
curiae, SANDAG invents a dispute it acknowledges is not at issue in this
case: whether the EI}R should have attempted to predict the specific -
environmental effects attributable io the Plan’s incremental emissions

increase." (SANDAG Amici Answer at pp- 22-25.) No party before the

' SANDAG either misunderstands or misstates the argument of Amici
Curiae Dennis D. Baldocchi, Ph.D., and other climate scientists that the



Court has advahced any such argument. SANDAG?’s Exhibits 3 and 4,
cited solely in response to an argument no party is making (SANDAG
Amici Answer at p. 24), are thus concededly irrelevant and not subject to
j‘udicial notice.

II. SANDAG'’s Materials Are Not Judicially Noticeable Pursuant to
Subdivision (h) of Evidence Code Section 452.

Even if SANDAG’s materials were relevant, or were offered solely
for the purpose of rebutting extra-record inaterial cited by amici curiae,
SANDAG has failed to show they are properly subject to judicial notice.

SANDAG predicates its request entirely on Evidence Code section
452, subdivision (h), which allows judicial notice of “[f]acts and
propositions that are not reasonably subject to dispute and are capable of
immediate and éccurate determination by resort to sources of reasonably
indisputable accuracy.” These include, for example, “facts which are
widely accepted as established by experts and specialists in the natural,
physical, and social sciences which can be verified by reference to treatises,
encyclopedias, almanacs and the like or by persons learned in the subject
matter.” (Gould v. Maryland Sound Industri'es, Inc. (1995) 31 Cal.App.4th
1137, 1145.) The mere fact that an assertion has appeared somewhere in

print, however, does not establish that it is capable of accurate

EIR failed to provide a meaningful level of detail regarding the potential
impact of global warming on California, and the relationship between
increased emissions and warming effects, as a general matter. (See Brief of
Amici Curiae Climate Scientists at pp. 30-34.)



determination and beyond reasonable dispute. (See, €.g., Edelstein v. City
and County of San Francisco (2002) 29 Cal.4th 164, 171, fn. 3 [denying
judicial notice of New York Times Index because appearance of an article
in the Index did not mean “the truth of the article had been shown with
‘reasonably indisputable accuracy’”]; Huitt v. Southern California Gas Co.
(2010 188 Cal.App.4th 1586, 1605, fn. 10 [“Simply because information is
on the Internet does not mean that it is not reasonably subject to dispute.”].)
None of the documents SANDAG offers meets the statutory test.
These are not treatises, encyclopedias, almanacs, or even published
scientific studies. Exhibit 1 is a “draft white paper” prepared by certain
individuals afﬁli_ated with a professional trade association. (SANDAG RJN
atp. 6.) As the title page of the “draft white paper” explains, “[t]he views
expressed in this paper are the personal opinions of the authors and do not
represent the opinions or judgment of their respective firms or of AEP.”
(SANDAG RIJN, Ex. 1.) Exhibit 2 appears to be a report prepared by a
private consulting firm for an unknown client or purpose. The personal
opinions of individuals and reports of consulting firms are a far cry from
the published, scholarly scientific literature considered in the cases
SANDAG cites. (SANDAG RIN at p. 2; see In re Jordan R. (2012) 205
Cal.App.4th 111, 125-26; People v. Smith (2003) 107 Cal.App.4th 646,
671-72.) Exhibits 3 and 4, in turn, appear to be “scientific,” but they still

consist solely of printouts from a website. Neither SANDAG’s request nor



the accompanying declaration demonstrates that these printouts (a) contain
only facts not reasonably subject to dispute, or (b) are “sources of
reasonably indisputable accuracy.” Indeed, the accompanying declaration
does not even attempt to authenticate any of the documents, and claims
only that the documents are “attributed to” their purported authors.
SANDAG has failed to show that any of these materials are judicially
noticeable pursuant to Evidence Code section 452, subdivision (h).

For all of the foregoing reasons, SANDAG’s request for judicial
notice should be denied.

DATED: November 30, 2015 SHUTE, MIHALY &
WEINBERGER LLP

By: /@»&4 @Mr‘/

RACHEL B. HOOPER \[

Attorneys for Plaintiffs and
Respondents Cleveland National
Forest Foundation and Sierra Club

DATED: November 30, 2015 CENTER FOR BIOLOGICAL
DIVERSITY

KEVIN P. BUNDY

Attorney for Center for Biological
Diversity



DATED: November 30, 2015 BRIGGS LAW CORPORATION

By: Cwﬁﬂ%(}@h‘(«p (ax)

CORYY. GS “°
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Affordable Housing Coalition of
San Diego County
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PROOF OF SERVICE

Cleveland National Forest F oundation, et al. v. San Diego Association of
Governments, et al.
Case No. S223603
California Supreme Court

At the time of service, I was over 18 years of age and not a party to this action. I
am employed in the City and County of San Francisco, State of California. My business
address is 396 Hayes Street, San Francisco, CA 94102.

On November 30, 2015, I served true copies of the following document(s)
described as:

- PLAINTIFFS’ OPPOSITION TO SANDAG’S REQUEST FOR JUDICIA
: NOTICE ‘

on the parties in this action as follows:
SEE ATTACHED SERVICE LIST

BY MAIL: I enclosed the document(s) in a sealed envelope or package addressed
to the persons at the addresses listed in the Service List and placed the envelope for
collection and mailing, following our ordinary business practices. I am readily familiar
with Shute, Mihaly & Weinberger LLP's practice for collecting and processing
correspondence for mailing. On the same day that the correspondence is placed for
collection and mailing, it is deposited in the ordinary course of business with the United
States Postal Service, in a sealed envelope with postage fully prepaid.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on November 30, 2015, at San Francisco, California.

Sean P. Mulligan
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