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OBJECTION TO PETITIONER’S
REQUEST FOR JUDICIAL NOTICE

The North Coast Railroad Authority (“NCRA”) and Northwestern
Pacific Railroad Company (“NWPCo”’) (toggther, “Respondents”) jointly
submit this objection to Petitioner Californians for Alternatives to Toxics’
(“Petitioner”) third request for judicial notice.

Petitioner requests that the Court take judicial notice of the contents
of a trial court brief filed by the California Attorney General (the “Trial
Court Brief”) in Fast Lane Transportation, Inc. v. City of Los Angeles
(“Fast Lane”), which is not properly subject to judicial notice. (Fremont
Indemnity Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 113
[“Although the existence of a document may be judicially hoticeable, the
truth of the statements contained in the document and its proper
interpretation are not subject to judicial notice if those matters are
reasonably disputable.”].)

Even if judicial notice of the contents of a document was proper, the
Fast Lane case is unrelated, factually distinguishable, and thus irrelevant.
Because the Trial Court Brief concerns a case that is irrelevant to the one

presented here, it too is irrelevant.



The Trial Court Brief does not address the conduct challenged by
Petitioner here and is outside the administrative record. (See, e.g.,
Coastside Fishing Club v. Cal. Fish & Game Comm’n (2013) 215
Cal.App.4th 397, 429 [denying judicial notice of materials on the basis that
they are “irrelevant or unnecessary” to the court’s resolution of the issues];
Ballona Wetlands Trust v. City of L.A. (2011) 201 Cal.App.4th 455, 475 fn.
10 [denying a request for judicial notice because there was “no
extraordinary circumstances to justify the conéideration of such extra-
record evidence™].)

Specifically, the Trial Court Brief concerns the proposed lease of
land from the Port of Los Angeles by BNSF Railway Company for the
construction of the Southern California International Gateway Project
(SCIG), an intermodal facility. Containers would be offloaded from ships at
the Port and driven by truck to SCIG, where they could be transferred to
rail for distribution.

That Fast Lane involves a rail carrier, BNSF, does not make it
analogous to the facts of the case here. Fast Lane is more similar to Florida
East Coast Ry. Co. v. City of West Palm Beach (11th Cir. 2001) 266 F.3d
1324. In Florida East Coast Raflway, the court determined that zoning
regulations preventing a private aggregate mining company from operating
a mine on land leased from a rail carrier were not preempted By ICCTA

because the state regulations were not being applied to a rail carrier or rail
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transportation. (Id. at pp. 1331-32 & fn. 5; see Native Village of Eklutna v.
Alaska R.R. Corp. (Alaska 2004) 87 P.3d 41, 57 [application of zoning
ordinance to a quarry to be operated by rail carrier not preempted because
the zoning ordinance would not interfere with rail transportation].)
Similarly, Fast Lane appears to concern the Port’s decision to enter into a
lease for a building and possible regulation of that building rather than
regulation of an operating rail carrier on an existing rail line.

Unlike Fast Lane, Petitioner here challenges NCRA’s and NWPCo’s
operation of the existing Russian River Division of the Northwestern
Pacific Railroad Line, an action at the core of the Surface Transportation
Board’s jurisdiction. (49 U.S.C. § 10501.) To the extent Petitioner argues
that both cases involve a lease, NCRA entered into a lease with NWPCo in
2006 and, thus, that decision is well beyond the challenge before this Court,
which concerns an EIR certified in 2011.

The position taken by the Attorney General in a dissimilar and
unrelated trial court proceeding is irrelevant to the Court’s consideration of
this case and, therefore, the Trial Court Brief is inadmissible. (Evid. Code
§ 350 [“No evidence is admissible except relevant evidence.”].)
Respondents object to Petitioner’s request for judicial notice and ask the

Court deny Petitioner’s request.
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