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Re: Letter Brief Regarding New Authority
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Chief Justice Tani Cantil-Sakauye and Associate Justices:

This Court has calendared argument for March 2, 2021.
Counsel for respondent Christine C. (Mother) respectfully
submits this letter brief to apprise the Court of new post-briefing

authorities, pursuant to California Rules of Court, rule 8.520(d).

In re A.G. (2020) 58 Cal.App.5th 973

Issued on December 18, 2020, the opinion in In re A.G.,
supra, 58 Cal.App.4th at p. 973, is instructive as to both issues
pending before this Court.

In that case, the mother challenged the juvenile court’s
finding the her offer of proof, made as a condition precedent to
setting a contested Welfare and Institutions Code section 366.26
hearing, was insufficient. The Sixth District Court of Appeal

reversed. In doing so, the Court of Appeal reaffirmed its prior
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holding from In re Bailey <J. (2010) 189 Cal.App.4th 1308, 1314-
1315, regarding the proper standard of review to be applied to the
beneficial parent-child relationship exception to adoption. The
Court of Appeal also conducted a thorough analysis of the
beneficial parent-child relationship exception to adoption and
reiterated that the exception involves “three “ ‘component
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determinations” ’ [to be] made by the juvenile court, i.e., that the
exception involves a three prong test. The Court of Appeal went
on to explain that the first two prongs, namely whether there was
regular visitation and contact and whether a beneficial parent-
child relationship exists, are evidentiary questions, where the
parent bears the burden of presenting evidence to satisfy each
prong in order for the exception to apply. The Court of Appeal
further explained that the third prong, whether there is a
compelling reason to forgo the legislative preference for adoption,
1s strictly a balancing test conducted by the juvenile court
wherein it must determine whether the benefits of maintaining
the beneficial relationship it has already found to exist outweighs
the benefits the child would receive from adoption. Ultimately,
the Court of Appeal held that a parent need only identify
evidence bearing on the first two prongs of the beneficial parent-
child relationship exception to adoption when making an offer of
proof to obtain a contested hearing and need not proffer evidence
as to the third prong.

The opinion in In re A.G., supra, 58 Cal.App.4th at p. 973

reaffirms the consistent position taken by all parties in this



pending case, that the proper standard of review to be applied to
1ssues involving the beneficial parent-child relationship exception
to adoption is the hybrid substantial evidence and abuse of
discretion standard. The opinion also provides guidance as to
whether or not the juvenile court and the Courts of Appeal should
consider evidence bearing on the parent’s efforts at rehabilitation
during its assessment of the exception and, if it may do so, when
during that assessment such evidence may be considered.
Finally, the opinion makes clear that, consistent with Mother’s
position in this pending case, it is error to consider evidence
regarding the parent’s efforts at rehabilitation in reference to the

third, discretionary prong of the exception.
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