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INTRODUCTION

There 1s no necessity to review either of the issues
presented in the instant petition in order to secure uniformity of
decision or settle important questions of law. To the contrary, the
Court of Appeal’s opinion settled the first issue as a matter of
California appellate law, confirmed uniformity of decision as to
the second, and decided both issues correctly.

The first issue is whether the “regular rate of
compensation” for calculating premiums for missed meal and rest
periods (Lab. Code, § 226.7, subd. (c), italics added) means an
employee’s base hourly wage, or whether it is the same as the
“regular rate of pay” for calculating overtime premiums (id., §
510, subd. (a), italics added; all undesignated section references
are to the Labor Code). Defendant and Respondent Loews
Hollywood Hotel, LLC (“Loews” or the “Hotel”) follows the settled,
standard practice of tens of thousands of California employers by
paying meal and rest period premiums at employees’ base hourly
rate. Plaintiff and Appellant Jessica Ferra argues that California
employers instead must pay these premiums at employees’
“regular rate of pay,” a well-established legal term of art from
California overtime pay law that incorporates multiple possible
forms of pay beyond the base hourly rate (e.g., commissions, non-
discretionary bonuses).

In the first and only published appellate decision to address
the issue, the Court of Appeal rejected Ferra’s theory. It held the
statutes’ plain language unambiguously differentiate the phrases

“regular rate of compensation” from “regular rate of pay,” and



that legislative history does not compel the conclusion that the
two phrases have the same meaning. The Court of Appeal also
was persuaded by the majority of federal district courts which
have reached the same conclusion. This result is consistent with
the differences in policy objectives between the meal and rest
period premium requirements and the overtime pay laws, as well
as other published decisions by this Court and the Courts of
Appeal which have addressed related issues—including one
recent opinion which is not addressed in Ferra’s petition. (See
Narangjo v. Spectrum Security Services, Inc. (2019) 40 Cal.App.5th
444 (Naranjo), petn. for review filed Nov. 4, 2019, No. S258966.)
Ferra relies largely on Justice Edmon’s concurring and dissenting
opinion, but this is not a sufficient basis for granting review.

The second issue is whether an employer’s practice of
automatically “rounding” employees’ timeclock entries up or
down to the nearest quarter hour for purposes of calculating
wages results in a failure to pay all wages. Consistent with every
reported appellate decision to address the issue, the Court of
Appeal unanimously held the Hotel’s rounding practice complies
with California law. The court concluded that the Hotel’s practice
1s facially neutral and does not systematically undercompensate
employees over time.

Ferra does not challenge these fact-based conclusions, but
instead makes a sweeping argument she did not timely raise
below—that such a rounding policy inevitably violates California
law, despite complying with federal law, because she claims it

will result in many employees not being paid for all hours



worked. Ferra relies on Troester v. Starbucks Corp. (2018) 5
Cal.5th 829 (Troester), which was decided after Ferra filed her
opening brief in the Court of Appeal—but before she filed her
reply brief, in which she cited Troester while refraining from the
broad condemnation of rounding she now makes in her petition.
This Court should adhere to its policy of not considering issues
that were not timely raised in the Court of Appeal. (Cal. Rules of
Court, rule 8.500(c)(1).)

In any event, Troester does not substantively support
Ferra’s petition. This Court was not asked to, and did not, decide
the legality of rounding in Troester, but it did state its
assumption that rounding is lawful if the policy is facially fair
and neutral and does not fail to properly compensate employees
over time. That is precisely what the Court of Appeal found with
respect to the Hotel’s rounding practice.

Ferra offers no valid or persuasive reason—much less any
necessity—for this Court to review either issue she presents. Her

petition should be denied.

BACKGROUND

Ferra filed this putative class action on June 30, 2015. (CT
1:4-5.) She asserted causes of action for failure to pay minimum
wages (Lab. Code, § 1197), failure to pay all wages due during
each pay period (id., §§ 204, 226.7), failure to pay overtime wages
(id., §§ 510, 1194), violation of the Unfair Competition Law (Bus.
& Prof. Code, § 17200, et seq.), failure to pay all wages owed upon
termination (Lab. Code, §§ 201-203, 510, 1194), and failure to
furnish accurate wage statements (id., § 226). (CT 5:1014-1028.)



Based on stipulated undisputed facts (see Code Civ. Proc., §
437c(t)), Loews moved for summary adjudication of issues on
October 5, 2016, including whether meal and rest period
premium payments pursuant to section 226.7 “must be paid at
employees’ ‘regular rate of compensation,’ i.e. their regular hourly
wage, or at their ‘regular rate of pay.” (CT 1:16, 29-137.) In an
order dated February 6, 2017, the trial court summarily
adjudicated this issue in favor of Loews. (CT 5:1092-1107).

Meanwhile, on January 20, 2017, Loews moved for
summary judgment or adjudication of issues, and argued
primarily that all of Ferra’s causes of action failed because the
Hotel’s rounding policy and practice is lawful. (CT 4:870-976,
5:977-1090.) The trial court agreed with Loews and granted
summary judgment in an order dated April 24, 2017. (CT 6:1425-
1446.)

Ferra appealed from the ensuing judgment. (CT 6:1447-
1448, 1450-1457, 1461.) The Court of Appeal affirmed in an
opinion issued October 9, 2019. Justice Edmon dissented only on
the manner of calculating meal and rest break premium

payments, but concurred on the rounding issue.



ARGUMENT

I. THERE IS NO NECESSITY FOR REVIEW OF THE COURT OF
APPEAL’S DECISION AS TO CALCULATION OF MEAL AND
REST BREAK PREMIUM PAYMENTS.

A. There Is No Split of Appellate Authority on This
Issue.

Section 226.7(b) precludes an employer from requiring an
employee “to work during a meal or rest or recovery period
mandated pursuant to an applicable statute, or applicable
regulation, standard, or order ....” If an employer fails to provide
an employee a meal, rest, or recovery period as required by state
law, it “shall pay the employee one additional hour of pay at the
employee’s regular rate of compensation for each workday that
the meal or rest or recovery period is not provided.” (Lab. Code, §
226.7, subd. (c), italics added; accord, IWC Wage Order No. 5-
2001, §§ 11(B), 12(B).)

Before this case, no published California authority had
addressed the meaning of “regular rate of compensation.” But
several federal district courts had—and most adopted the Hotel’s
position that this phrase means an employee’s base hourly rate,
not the “regular rate of pay” used to calculate overtime
premiums. (See opn., pp. 12-17, and cases cited therein.) The
Court of Appeal agreed, holding “that the statutory terms
‘regular rate of pay’ and ‘regular rate of compensation’ are not
synonymous, and the premium for missed meal and rest periods
1s the employee’s base hourly wage.” (Id. at pp. 6-7.)

Contrary to Ferra’s assertion, state courts are not

“hopelessly divided” on this issue. (Petn., p. 6.) The Court of



Appeal’s decision is the only appellate precedent on the issue, and
is binding on lower state courts in the absence of contrary state
appellate authority. (Auto Equity Sales, Inc. v. Superior Court
(1962) 57 Cal.2d 450, 455.) And every one of the federal district
court decisions which sided with Ferra on this issue were decided
before the Court of Appeal published its opinion.! (See petn., pp.
10-11.)

B. The Concurring and Dissenting Opinion Does
Not Support Granting Review.

Ferra’s primary basis for seeking review on this issue is
that, in her view, Justice Edmon’s concurring and dissenting
opinion is correct, and the majority opinion is wrong. But this is a
far cry from demonstrating that review is “necessary to secure

uniformity of decision or to settle an important question of law.”

1 At least one of those decisions (Ibarra v. Wells Fargo Bank,
N.A. (C.D. Cal. 2018) 2018 U.S. Dist. LEXIS 78513) is on appeal
to the Ninth Circuit. That court sent a notice on August 25, 2019,
scheduling oral argument for November 7, 2019. (9th Cir. No. 18-
55626, dock. no. 58.) Before argument, both parties to the appeal
sent letters to the court advising them of the Court of Appeal’s
October 9, 2019 decision in the instant case. (Id., dock. nos. 64,
65.) The Ninth Circuit heard argument as scheduled, but five
days later withdrew its submission pending further updates on
the status of this case, without any intervening request from the
parties. (Id., dock. nos. 70-72.) Ferra provides no reasoned basis
for suggesting that the Ninth Circuit’s action somehow supports
her petition for review. Notably, most class members in Ibarra
worked under a plan in which their “normal compensation”
included overtime premiums and incentive pay on top of base
hourly pay. (Ibarra v. Wells Fargo Bank, N.A., at p. *7.) Ferra
tacitly concedes the Hotel’'s compensation system is not similar to
the one in Ibarra.
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(Cal. Rules of Court, rule 8.500(b)(1).) In any event, the majority
opinion correctly settles this issue as a matter of California
appellate precedent.

Most of Justice Edmon’s opinion is devoted to a discussion
of “longstanding federal law that defined overtime pay in terms of
an employee’s ‘regular rate, and existing state law that defined
overtime pay in terms of an employee’s ‘regular rate of pay.”
(Conc. & dis. opn., pp. 4-18, italics in original.) Justice Edmon
agreed with Ferra that the term “regular rate” in section 226.7
indicates the Legislature’s intent to calculate meal and rest break
premiums in the same manner as overtime premiums, and that
the words “pay” and “compensation” are interchangeable. (Conc.
& dis. opn., pp. 16-17.)

But the majority countered that this interpretation “would
render meaningless the Legislature’s choice to use ‘of
compensation’ in one statute and ‘of pay’ in the other”—
something the Legislature would not have done had it intended
to calculate meal and rest break premiums under section 226.7
the same way as overtime premiums under section 510. (Opn., p.
8.) The majority assumed “the Legislature intended different
meanings when it did not simply use ‘regular rate,” but added
different qualifiers in the statutes and wage orders establishing
premiums for overtime and for missed meal and rest periods.”
(Id. at pp. 8-9.)

Justice Edmon responded to this point by noting that the
rule against construing statutory language as meaningless

surplusage is not absolute, and that “attributing controlling
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significance to the modifier ‘of compensation’ leads to an entirely
unreasonable conclusion—namely, that the Legislature used the
phrase ‘regular rate’ in section 226.7 without intending the
meaning ‘regular rate’ had acquired over the course of more than
60 years.” (Conc. & dis. opn., pp. 16-17.) But as Justice Edmon’s
own analysis shows, the acquired meaning of “regular rate” in
1solation exists solely as a creature of federal law, and specifically
the section of the Fair Labor Standards Act (“FLSA”) which sets
maximum weekly hours of work and requires premium pay for
overtime work. (29 U.S.C. § 207(a), (e).) There is no federal law
governing meal and rest periods.

By comparison, California’s statutory and wage order
provisions regarding overtime premiums use the term of art
“regular rate of pay,” not “regular rate” by itself. (See Lab. Code,
§ 510, subd. (a).) Although California courts have construed
“regular rate of pay” under state overtime pay law to have the
same meaning as the FLSA overtime pay term “regular rate” (see
conc. & dis. opn., pp. 15-16), neither Justice Edmon nor Ferra cite
to any authority—and Loews is aware of none—which suggests
that the unmodified phrase “regular rate” ever has had any
specialized meaning under California law, much less any such
meaning outside the overtime pay context on which Justice Edmon
so heavily relies.

The majority reasoned that the fact that sections 226.7 and
510 both were added in the same legislative session “works
against Ferra’s argument that the words do not matter, because

surely the Legislature meant something different when it used
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different language in two statutes enacted at the same time.”
(Opn., p. 9; see id. at p. 9, fn. 4 [explaining the different purposes
of overtime pay laws and meal and rest break requirements]; pp.
15-19, post.) Justice Edmon’s contrary assertion is tethered to her
misplaced reliance on “regular rate” as a term of art separate and
apart from the words “compensation” or “pay,” which accurately
reflects federal overtime law but not California law on any topic.
(Conc. & dis. opn., pp. 17-18.)

As the majority explained, “if the Legislature carefully
employs a term in one statute and deletes it from another, it
must be presumed to have acted deliberately.” (Ferguson v.
Workers’ Comp. Appeals Bd. (1995) 33 Cal.App.4th 1613, 1621,
quoted in opn., p. 9.) This Court has used similar reasoning when
construing section 226.7. (See Murphy v. Kenneth Cole
Productions, Inc. (2007) 40 Cal.4th 1094, 1108 (Murphy) [“That
the Legislature chose to eliminate penalty language in section
226.7 while retaining the use of the word in other provisions of
[Assem.] Bill No. 2509 is further evidence that the Legislature
did not intend section 226.7 to constitute a penalty.”].)

Significantly, Justice Edmon disregarded this principle,
and instead suggested that the use of different terms were
“mouseholes” in which the Legislature tends not to hide
“elephants.” (Conc. & dis. opn., p. 17.) But Justice Edmon ignored
the proverbial elephant in the room—employers have justifiably
ascribed significance to the difference in language between
sections 226.7 and 510, without any contrary legislative,

administrative, or appellate guidance for the past two decades.
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Justice Edmon herself emphasized “mouseholes” that were
not even discussed in Ferra’s appellate briefs—a single isolated
reference to “regular rate of pay” in the Industrial Welfare
Commission’s (“IWC’s”) Statement as to the Basis (conc. & dis.
opn., p. 12, italics in original) and legislative committee report
descriptions of meal and rest break premiums “in terms of rates
of pay or wages” (id., pp. 13-14, italics in original). But as the
majority discussed, the final bill that added section 226.7 never
used the phrase “regular rate of pay,” while the final bill that
added section 510 used that phrase at least eight times and never
mentioned “regular rate of compensation.” (Opn., p. 12, fn. 6.)
While Justice Edmon found nothing in legislative history to
suggest the phrases “regular rate of pay” and “regular rate of
compensation” have different meanings (conc. & dis. opn., p. 13),
like the majority, she also identified nothing in that history to
compel the conclusion that the phrases have the same legal
meaning (ibid.; see opn., p. 10).

Justice Edmon opined that the majority’s analysis “might
suggest that ‘regular rate of compensation’ does not mean the
same thing as ‘regular rate of pay’—but it does not lead logically
to the conclusion that ‘regular rate of compensation’ means
straight hourly rate.” (Conc. & dis. opn., pp. 22-23.) But Justice
Edmon’s opinion itself acknowledged only two alternative
definitions of “regular rate of compensation”—it “could mean
either an hourly rate plus incentive/bonus pay or an hourly rate
alone.” (Id. at p. 2, italics in original.) Based on Justice Edmon’s

own reasoning, if “regular rate of compensation” is not merely
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synonymous with “regular rate of pay,” it can only mean “an
hourly rate alone” (ibid.), as the majority correctly held.

Justice Edmon relies on the maxim that labor statutes are
to be liberally construed. (Conc. & dis. opn., pp. 3-4.) However,
this principle does not authorize courts “to rewrite applicable
legislation to ““conform to [an] appellant’s view of what [the law]
should be.” [Citations.]” (Soto v. Motel 6 Operating, L.P. (2016) 4
Cal.App.5th 385, 393.) In particular, courts should not add to a
law what has been omitted or omit what has been added, or give
a statute an effect that goes beyond its plain language. (Ibid.)
Justice Edmon’s interpretation of section 226.7, like Ferra’s,
essentially omits the term “of compensation” in order to conform
to federal and state laws on a different subject—overtime pay.
The majority correctly rejected that analysis, and there is no

necessity for this Court to grant review.

C. The Majority Opinion is Consistent with
Precedents of this Court and the Courts of
Appeal, and Reflects the Distinct Policy
Objectives of the Meal and Rest Break
Requirements.

This Court and the Court of Appeal have consistently
described meal and rest period premiums as one “additional hour
of pay,” without indicating that payment at any increased rate
beyond the base hourly rate is required. (Kirby v. Immoos Fire
Protection, Inc. (2012) 53 Cal.4th 1244, 1256-1257, 1259 (Kirby);
Murphy, supra, 40 Cal.4th at pp. 1099, 1102, 1104, 1107-1108,
1111-1114; Thurman v. Bayshore Transit Management, Inc.
(2012) 203 Cal.App.4th 1112, 1134 [referring to “additional hour

15



of pay for missed meal and rest periods provided by section
226.7"]; United Parcel Services v. Superior Court (2011) 196
Cal.App.4th 57, 66 [employees “may recover up to two additional
hours of pay on a single work day for meal period and rest period
violations”].)

This is consistent with the different purposes behind
sections 226.7 and 510. The concept of “regular rate of pay” is
calculated to serve the overtime pay law’s “central purpose,”
which “is to compensate employees for their time” (Murphy, at p.
1109) and ensure they are neither overworked nor underpaid
(Parth v. Pomona Valley Hospital Medical Center (9th Cir. 2010)
630 F.3d 794, 801). Section 510 disincentivizes employers from
circumventing overtime laws by means such as paying large
nondiscretionary bonuses but low hourly rates.

By comparison, as the majority opinion notes, an employee
forced to forgo a required meal period “loses a benefit to which
the law entitles him or her. While the employee is paid for the 30
minutes of work, the employee has been deprived of the right to
be free of the employer’s control during the meal period.
[Citation.]” (Murphy, at p. 1104, quoted in opn., p. 9, fn. 4.)
Section 226.7 “provides the only compensation for these injuries,”
but that compensation is not “in exchange for work done” (ibid.),
nor 1is it “aimed at protecting or providing employees’ wages.
Instead, the statute is primarily concerned with ensuring the
health and welfare of employees by requiring that employers
provide meal and rest periods as mandated by the IWC.” (Kirby,
at p. 1255.)

16



In addition, overtime premiums must be paid in direct
proportion to the amount of overtime work performed. But meal
and rest period premiums do not vary according to the specific
nature of the violation, nor are they connected to time worked
(beyond the minimum thresholds for entitlement to meal and rest
periods). For example, an employee who is provided no meal
period at all is entitled to the same premium as an employee who
1s provided a 24-minute meal period but not the required 30
minutes, or an employee whose full 30-minute meal period is
provided later than required. (See Brinker Restaurant Corp. v.
Superior Court (2012) 53 Cal.4th 1004, 1041.) Meanwhile, the
employer still must separately compensate the employee for any
time worked in lieu of all or part of the meal period, including
any overtime premiums that might apply. (See Murphy, at p.
1104.) Accordingly, the policy rationale for defining “regular rate
of pay” for overtime premiums to include more than the base rate
of pay is inapplicable to meal and rest period premiums.

The policy behind section 226.7 was recently explored in
Naranjo, supra, 40 Cal.App.5th 444, a case published shortly
before the instant Court of Appeal opinion. The court in Naranjo
held that entitlement to premium wages under section 226.7 does
not, in and of itself, give rise to derivative wage-related remedies
pursuant to sections 203 (“waiting time” penalties) or 226
(itemized wage statement penalties). (Naranjo, at p. 463.) The
court explained that while the section 226.7 premium constitutes
a “wage” rather than a “penalty” for statute of limitations

purposes (Naranjo, at p. 465, citing Murphy, at pp. 1102-1103), a
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section 226.7 action is not an “action brought for the nonpayment
of wages” within the meaning of section 218.5’s attorney fee
provision, or for which fees are available under section 1194
(Naranjo, at pp. 466, quoting Kirby, supra, 53 Cal.4th at pp.
1256-1257).

Causes of action under sections 203 and 226 “generally are
referred to as derivative of an employee’s right to the wages
themselves: An employee’s right to wages accrues at the time
work is performed, but ‘[t]he right to a penalty ... does not vest
until someone has taken action to enforce it.” (Murphy, ... at p.
1108.)” (Naranjo, at p. 468.) By comparison, causes of action
under section 226.7 do not seek collection of unpaid wages due.
(Ibid., citing Lane v. Francis Capital Management LLC (2014)
224 Cal.App.4th 676, 684.) Most courts thus have held that
section 203 and 226 penalties are not derivative of a section 226.7
claim. (Id. at pp. 469-470, citing, inter alia, Ling v. P.F. Chang’s
China Bistro, Inc. (2016) 245 Cal.App.4th 1242, 1261.)

The Naranjo court further explained that since 1937, the
Labor Code has defined “wages” exclusively “in terms of ‘labor
performed by employees[]” and “labor” as “ ‘labor, work, or
service ... performed ....”” (Naranjo, at p. 473, quoting Lab. Code, §
200, subds. (a), (b).) The Legislature did not expand the definition
of “wages” after Murphy “to include the payment of a remedy
rather than simply the payment for labor.” (Ibid.) Nor did the
Legislature amend section 218.5 after Kirby to allow the
prevailing party in a section 226.7 action to recover attorney

fees—even though it did amend section 218.5 to make it more
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difficult for a prevailing employer to recover fees. (Ibid.) Courts
deem the Legislature to be aware of judicial decisions, and
assume its decision not to amend a statute in response to a
judicial decision to be “a considered one. [Citation.]” (Ibid.)
Section 203 penalizes an employer for its willful
recalcitrance in paying “wages” earned by a separated employee,
and section 226 allows recovery of “minimum fixed penalties or
‘actual damages’ ‘ not to exceed ... $4,000,” plus attorney fees, if
[an] itemized statement omits gross and net ‘wages earned.”
(Naranjo, at pp. 473-474.) But section 226.7’s premium wage is a
remedy for failure to provide a meal or rest period, “not an
amount ‘earned’ for ‘labor, work, or service ... performed
personally by the employee.” (§ 200, subd. (b).)” (Naranjo, at p.
474.) Based on the clear statutory language, the court held that
an employee in a section 226.7 action is not entitled to recover
derivative penalties under sections 203 or 226. (Ibid.)
Naranjo’s discussion of the purpose and policy behind
section 226.7 further supports the majority’s conclusion in the
Iinstant case that section 226.7’s phrase “regular rate of
compensation” for calculating meal and rest period premiums
means an employee’s base hourly rate, rather than the “regular
rate of pay” used for calculating overtime wages under section
510. Review is not necessary to secure uniformity of decision or

settle the law, or for any other reason.
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I1. THERE IS NO NECESSITY FOR REVIEW OF THE UNANIMOUS
DECISION AS TO ROUNDING.

A. There Is No Split of Appellate Authority on This
Issue.

The Court of Appeal unanimously held that the Hotel’s
“facially neutral rounding policy does not systematically
undercompensate Loews employees,” and therefore complies with
California law. (Opn., p. 2; conc. & dis. opn., p. 1.) This holding is
consistent with every published appellate decision to address
rounding. (See AHMC Healthcare, Inc. v. Superior Court (2018)
24 Cal.App.5th 1014, 1027 (AHMC) [payroll system which
rounded all employee time to the nearest quarter-hour, and was
both “neutral on its face” and “neutral in practice,” complied with
California law]; Silva v. See’s Candy Shops, Inc. (2016) 7
Cal.App.5th 235, 252 (See’s II) [affirming summary adjudication
for employer on rounding and grace-period claims]; See’s Candy
Shops, Inc. v. Superior Court (2012) 210 Cal.App.4th 889, 903
(See’s I) [rounding is lawful if it favors neither overpayment nor
underpayment on average, and does not systematically
undercompensate employees]; accord, Corbin v. Time Warner
Entertainment-Advance/Newhouse Partnership (9th Cir. 2016)
821 F.3d 1069, 1077 (Corbin) [neutral rounding policy is lawful if
1t “is meant to average out in the long-term” to fully compensate
employees for all hours worked] [italics in original].)

Ferra’s depiction of “hopelessly divided” courts (petn., p. 6)
makes even less sense on rounding than in connection with the
“regular rate of compensation” issue. The appellate decisions on

rounding are uniform and settled. There is no need for review.
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B. Troester Does Not Support Ferra’s Sweeping
Condemnation of Rounding, Which She Failed
to Raise Below.

Although Ferra appealed the trial court’s grant of summary
judgment on the rounding issue, she did not dispute that
California law permits a fair and neutral rounding policy that
does not systematically undercompensate employees. Ferra’s
briefs variously cited to See’s I and II, Corbin, and AHMC,
without suggesting any of them were wrongly decided; instead,
she sought to factually distinguish those cases. (See AOB 44-50;
ARB 31-36.)

Ferra’s reply brief cited to Troester, supra, 5 Cal.5th 829
(decided after her opening brief was filed), but stated only that
Troester “made a number of especially salient points which call
into question the applicability of Federal rounding doctrine under
California law as to employees who habitually lose money on
account of rounding.” (ARB 36, italics added.) This description
sounds similar to the systematic undercompensation that would
render rounding unlawful under existing precedent, and which
the Court of Appeal unanimously found not to exist here. (See
opn., pp. 17-21.)

In her petition, however, Ferra quotes this Court’s holding
that “California’s wage and hour statutes [and] regulations” have
not “adopted the de minimis doctrine found in the [FLSA]”
(Troester, at p. 835), and urges this Court to decide whether
California’s statutes and regulations have adopted the FLSA’s
rounding doctrine. (Petn., pp. 32-33.) According to Ferra, “[t]here

1s no indication in the ‘text or history’ of the relevant statutes and
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IWC wage orders of adoption of the federal rounding regulation.”
(Petn., p. 33.)

This Court should decline Ferra’s invitation to review the
rounding issue. She offers no reason for not challenging the
legality of a fair and neutral rounding policy in the Court of
Appeal. To the contrary, she refrained from such an attack in her
reply brief, even after this Court decided Troester—the case on
which she so heavily relies in her petition. This Court should
follow its policy of “normally ... not consider[ing] an issue that the
petitioner failed to timely raise in the Court of Appeal.” (Cal.
Rules of Court, rule 8.500(c)(1).)

At any rate, contrary to Ferra’s contention, the discussion
of rounding in Troester does not support her petition, and instead
explicitly assumes the legality of “a fair rounding policy” like the
one upheld in See’s I. (Troester, at p. 848.) This Court quoted See’s
I's holding that a rounding policy is valid if it “is fair and neutral
on its face and ‘it is used in such a manner that it will not result,
over a period of time, in failure to compensate the employees
properly for all the time they have actually worked.” (See’s I,
supra, 210 Cal.App.4th at p. 907, italics added.) This Court
recognized that See’s I upheld rounding because it “was
consistent with the core statutory and regulatory purpose that
employees be paid for all time worked.” (Troester, at p. 847.) The
Court further noted that See’s I was consistent with both federal
law and the directive of the Division of Labor Standards
Enforcement, under which rounding is valid only if it is facially

neutral and does not, over time, fail to compensate employees
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properly for all time worked. (Ibid.) The Court concluded that
because “it may be possible to reasonably estimate worktime,”
including through “a fair rounding policy” as See’s I suggested, it
would not adopt the federal de minimis rule “that would require
the employee to bear the entire burden of any difficulty in
recording regularly occurring worktime.” (Troester, at p. 848.)
The conditions under which this Court in Troester assumed
rounding to be legal are precisely the same as those that were
presented by the undisputed facts in this case, as well as by the
records in AHMC, See’s I and II, and Corbin. Ferra fails to
1dentify any aspect of the Court of Appeal’s opinion that is
inconsistent with Troester or other applicable precedent. Instead,
the opinion confirms uniformity of settled law on rounding, and

should not be reviewed.

CONCLUSION

The petition for review should be denied.

DATED: December 9, 2019 Respectfully submitted,

BALLARD ROSENBERG
GOLPER & SAVITT, LLP

John J. Manier
Attorneys for Defendant and
Respondent LOEWS HOLLYWOOD
HOTEL, LLC
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