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ISSUE PRESENTED
On appellate review in a conservatorship proceeding of a trial court order that must
be based on c]ear and convincing evidence, is the reviewing court simply required to find
substantial evidence to support the trial court's order or must it find substantial evidence

from which the trial court could have made the necessary findings based on clear and

convincing evidence?

. | INTRODUCTION AND SUMMARY OF ARGUMENT -

This Court should reverse the Court of Appeai’: dozision affirming the
conservatorship order in this case, because the appellate court used a demonstrably
improper stani_dard of review that failed to consider the heightened, “clear and convincing
evidence” burden of proof applicable in conservatorship proceedings. As a result, the
appellate court erroneously found that the evidence presented to the trial court was
sufﬁéient to establish that Petitioner, a 19 year old high functioning autistic woman,
lacked the capacity and ability to care for herself. The appellate court did so despite the
~ fact that trhe_.cvvidence. at trial consisted almost entirely of the biased and self-serving
‘te;tiin(‘)ny of Petitioner’s mother, who had not resided with Petitioner for most of hef life
and sought to impose a conservatorship only after Petitioner achieved majority and only

as a result of an educational dispute. The court also did so despite the fact that such

testtmony was contradicted by virtually every other witness, including several neutral



experts, who testified that Petitioner was a high-functioning, albeit autistic woman, for
whom conservatorship was neither necessary nor appropriate.

As shown belqw,‘ the Court of Appeal’s use of an erroneous standard of review
reflects a leﬁgstanding division of authority among the appellate courts as to whether the
st;;mdéid of review must consider the specific, heightened burden of proof api)licable in
conservatorship br other proceedings in determining whether the evidence presented to
the trial court was sufficient to support the resulting judgment. Petitioner respectfully
submits that the better reasoned line of authority holds that appellate review of the
sufficiency of the evidence must bear in mind that heightened standard, not only as a
matter of logic and necessity, but also as a means of fully implementing the legislative
and judicial policies behind that standard, including those governing conservatorship
proceedings. Petitiorer also respectfully submits that such a result is compelled by the
prior decisiBﬁs of thek United States Supreme Court and this Court in analogous situations
and cases in which a heightened standard of proof applies. By coniast, the notiori,
embraced by the Court of Appeal in this case, that the “clear and convincing evidence” or
other heightened standard applicable in the trial court simply “disappears” on appeal, and
that any evidénce that is “substantial” will support the judgment in such cases is illogical
and based on outdated, antiquated authority, and does not reflect either those prior

decisions or the policies and safeguards behind the applicable heightened standard.

As a result, this Court should reverse the Court of Appeal’s decision in this case,
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on ,g,rpundsrfhat it employed an erroneous standard of review. Instead, this Court should
hold that the standard of review of the sufficiency of the evidence in conservatorship
proceedings must consider whether that evidence was “clear and convincing,” as required
by the conservatorship statute. In addition, because the evidence presented in support of
the requested‘ conservatorship was sparse, biased, uninformed and ultimately
unpersuasive, it was neither clear nor convincing, and was insufficient to justify the
extraordinary step of depriving Petitioner of her basic right to care for herself and make
her own“'decisions. Accordingly, this Court should both reverse the judgment of the Court
. of AppeaL g{ld remand fhe matter with instructions to reverse the conservatorship order in

this case. -

STATEMENT OF THE CASE

A.  The Parties, And The Respective Conservatorship Petitions.

Petitioner O.B. (“Petitioner”) is the conservatee in this action, which was brought
by her mother, T.B. (“Mother”), and her older sister, C.B. (“Sister”) (collectively
“Respondents™). L.K. is the grandmother of Mother, and the great grandmother of
Petitionéf. Petitioner, who was diagnosed with autism when she was twelve years old,
 resided withz-L.K. from the time that she was a small child until the granting of the
céﬁserﬁatdrship petition in this matter. At the time of the conservatorship préceedings,

Petitioner was eighteen or nineteen years old, and was a senior at Cabrillo High School in
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Lompoc, white Mother and Sister resided in a different school district in Orange County.
On August 1, 2017, respondents filed a petition for the appointment of a temporary
conservatorship, which was issued on August 18, 2017. On September 11, 2017, L K.
filed a counter-petition to be appointed conservator of Petitioner, and later filed an
amended petition, which added Petitioner’s cousin (C.P.) as an additional proposed co-
cqnsérvatOf: !
‘B. The Educational Dispute, And The Trial Court’S Preliminary Orders.
On September 14, 2017, Respondents filed a declaration by an education rights
attorney (Knox) outlining allegations against the Lompoc Unified School District, where
Petitioner attended classes. In response, the trial court denied Petitioner’s request that she
be permitted to hold her own educational rights, and appointed a guardian ad litem
(Faulks) as to those rights. The court ordered that there be no changes to Petitioner’s
Individuél Education Plan (IEP), that she not be removed from Santa Barbara County
- without the court’s permission, and that she continue to attend Cabrillo High School.
‘Ho‘wcver, on October 30, 2017, the court ordered Knox and Faulks to “work together to
~ have [Petitioner’s] IEP modified,” that Petitioner “sha!! not eraduate from Cabrillo High
School,” and that she “shall not take World History at Cabrillo High School,” which was

the one remaining course required for her to graduate.

'During the litigation, L.K. and C.P. took the position that no conservatorship was
necessary, but that if one were appointed, it should be them rather than respondents.

12



C. The Granting Of The Conservatorship Petition, And The Resulting
~ Appeal. -

A cc;ﬂtested hearing or trial on the conservatorship petitions was held on
- November 28, 2017, May 4, 2018, and May 29, 2018. At trial, Petitioner presenicd ihe
testimony of her great grandmother L.K., as well as of several third party experts,
including a psychologist and a probate investigator for Santa Barbara County. Each of
them testiﬁedf that Petitioner was in the higher range of the autism spectrum and was
intelligent and'high functioning; that she could perform certain basic tasks; and that a
conservatorship was, therefore, inappropriate and unnecessary. (See Conservatorship of
O.B. (20‘19) 32 Cal.App.5th 626, 629-30.) By contrast, the only evidence presented by
_ Mother cbn4§-isted of her‘own testimony, which stated, among other things, that Petitioner
‘wa‘s. incapable of performing daily tasks, including dressing and cooking for herself, and

s oo ﬁ‘usting of other people. (Se2 32 Cal.App.Sth at pp. $36-31.)

On May 24, 2018, the court granted Mother’s petition, and appointed her as
conservator of Petitioner, over Petitioner’s objection.

D.  The Court Of Appeal’s Reported Decision.

On February 26, 2019, the Court of Appeal (Second District, Division Six) issued
its reported decision, in which it affirmed the trial court’s conservatorship order. With
respect to the parties’ educational dispute, the court rejected Petitioner’s argument that

~ the probate.court’s jurisdiction was preempted by federal and state special education

statutes, and that it lacked the ability to modify or alter the special education plan
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instituted by the local school district. (32 Cal.App.5th at pp. 632-33.) In addition, the
Court of Appeal held that sufficient evidence supported the establishment of a limited

v conservatorst;ip. (Id. at pp. 633-35.) In doing so, the Court rejected Petitioner’s
argument that it was required to apply the same “clear and convincing evidence” standard
as the trial court in determining whether “substantial evidence” supported the judgment.
(Probate Code, section 1801, subdivision (e).) The Court stated as follows:

““The clear and convincing’ standard . . . is for the edification and guidance of the

trial court and not a standard for appellate review. “The sufficiency of evidence to

establish a given fact, where the law requires proof of the fact to be clear and
convincing, is primarily a question for the trial court to determine, and if there is
substantial evidence to support its conclusion, *he determination is not open tn
review on appeal.” Thus, on appeal from a judgment required to be based upon
clear and convincing evidence, ‘the clear and convincing test disappears . . . [and]
the usual rule of conflicting evidence is applied, giving full effect to the
respondent's evidence, however slight, and disregarding the appellant's evidence,
however strong.””’

32 Cal.App.5th at pp. 633-34, quoting Sheila S. v. Superior Court (2000) 84
Cal.App.4th 872, 880-81 (remaining citations omitted). The court also held that the trial
court properly considered Petitioner’s desires and possible less restrictive alternatives,

and that the trial court did not improperly prejudge the case (/d. at pp. 635-36.)
On March 18, 2019, the Court of Appeal denied a petitior for rehearing. On May
- 1, 2019, this Court granted review, but limited such review to whether the “ciear and

convincing” evidence standard applied to appellate review of the trial court’s

conservatorship order.
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STATEMENT OF FACTS?
A. The Testimony Of The Proposed Conservators.’
1. The Testimony Of Petitioner’s Mother.

- Mother is a designer, and lives with her husband (Petitioner’s father) and
Petitioner’s sisters in a five bedroém home in Silverado Canyon ‘in Orange Céunty. Q1
R.T. pp. 80-81, 163, 177.) Mother lived with L.K. for several years when she was a
teenager. (1 R.T. p. 78.)

At the time of the conservatorship proceedings, Petitioner resided with Mother's
grandmother (Petitioner's great grandmother) L.K. in Lompoc, where she has lived since
she was 4' years old. (1 R.T. pp. 74-75.) Petitioner came to live with L. K. when Mother |
and her fjusband separated, and she took a job in Arizona. Although they later reconciled,
Petitioner was doing so well at L.K.'s house that the family decided to keep her there
‘w-h'ile Moth;‘ took a bolitical job in Florida in 2004, and while she and her husband lived

in Texas. (1 R.T. pp. 75-76, 86-87, 89.)

’Inasmuch as review in this case is limited to the standard of review with respect to the
issue of whether Petitioner “lacks the capacity to perform some, but not all, of the tasks
necessary to provide properly for his or her own personal needs for physical health, food,
clothing, or shelter, or to manage his or her own financial resources” (Probate Code
section 1828.5, subdivision (c)), this brief will focus upon the evidence pertaining to such
capacity. As a result, the brief will only briefly summarize the evidence regarding to the
other primary contested issue, i.e. the educational dispute between the parties. Such a
summary, however, may be found in the Court of Appeal’s reported decision. (See 32
Cal.App:4th at pp. 630-31.)

*References to “R.T.” are to the volume and page number of the two volume reporter’s
~ transcript in this appeal.
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According to Mother, Petitioner is unable to clean or cook for herself, balance a
ci‘i*—ck‘oo'ok, or handle a financiz! transaction, but is abic i shower and get dresscd. (i
R.T. pp. 79-80, 166-67.) She also testified that Petitioner needs guidance in making
routine decisions and assistance in performing daily tasks, including what clothes to wear
and brushing her teeth and hair. (1 R.T. p. 191.) She also testified that Petitioner is prone
to emotional outbursts and is too trusting of other people. (1 R.T. pp. 198-99, 208-09,
212, ‘277,-78.) Mother filed the conservatorship petition to “basically protect her from the
school afid then long-term just protect her.” (1 R.T. p. 162.) Mother intended to
- eventually mbve Petitioner to Orange County, where she, her husband, and her other
“déughfers reside. (Id.)

2. The Testimony Of L.K. (Petitioner’s Great Grandmother).

LK. is the grandmother of Mother, and the great grandmother of Petitioner, and is
82 years old and in good health. (2 R.T. pp. 442-43, 455.) When Petitioner was a year
and a half old,»L.K. noticed a knot protruding from Petitioner's head, and Mother told her
that she thought that Petitioner would have to be institutionalized. L.K. spoke with her
husband; aﬁd told Mother that they would take care of Petitioner before that would
happen. (2 RT p- 444.) Shortly thereafter, Petitioner came to live with L.K., and has
resided with her ever since. (2 R.T. pp. 444-45.)

a

/7]

L.K. believes that Petitioner is going to be successful eventually, becatuse shc ha:

“fantastic” memory and is “clever” on the computer, and L.K. would continue to take care



of and love aﬁd guide Petitioner for as long as she can. L.K. does not believe that
Petitioner needs a conservatorship, and that she can take care of herself “as much as any
teenager can.” (2 R.T. p. 463.) Petitioner does not cook on the stove, but can get cereal,
warm up_:pizza, and make a quesadilla and bologna sandwich. (2 R.T. pp. 464-65.)

B.” The Expert And Other Third Party Testimony.

1. The Testimo_ny Of The Psychological Evaluator (Dr. Khoie).

Kathy Khoie, Ph.D. is a self-employed psychological evaluator for various
regional centers, including Tri Counties Regional Center, and conducts evaluations for
intellectual disabilities, including autism and conservatorships. (2 R.T. pp. 356-57.)
Khoie has cor;ducted approximately 5,000 evaluations over the past ten years, including
approximately 1,500 conservatorship evaluations. (2 R.T. p. 358.)

Khoie is familiar with Petitioner, and evaluated her in December 2017. (2 R.T. p.
361.) During that evaluation, Khoie considered Petitioner's intellectual, mental status,
: academic’al_c'i«lievemeﬁt, ;cll’ld adaptive functioning, reviewed records, and conducted
clinical interviews with Petitioner and her great grandmother L.K.. (/d.) In particular,
she reviewed approximately 2,000 pages of educationai aird academic materials
pertaining to Petitioner, and met with Petitioner on December 11, 2017. (2 R.T. pp. 362-
63.) During the evaluation, at which L.K. was present, Khoie obtained background

information from Petitioner, administered various intelligence and behavior assessment

tests, and received information regarding Petitioner’s adaptive functioning. (2 R.T. pp.
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363-64.)

Based »on her review of information and her evaluation, Khoie did not believe that
Pétitiéher was a candidate for conservatorship. (2 R.T. p. 366.) That opinioﬁ was bésed
upon Petitioner's intellectual functioning level, which showed her to be of at least average
intelligence, and high average in her nonverbal functioning, with the ability to talk about
her likes and dislikes.» (2 R.T. p. 367.) Khoie believed that Petitioner understood her
condition and is trying to cope with her difficulties, and that she is coherent. Petitioner’s
mental status examination is within normal limits, and shows normal precognition with no
impairmént. (2R.T.p. 368.) |

In addition, Khoie testified that it is unusual for a conservatorship request to be
‘be}:sed on ali;[ism, or to evaluate individuals with average intellectual functioni_ng for
- conservatorship. Instead, most of .her conservatorship evaluatioﬁs have been bascd upon
intellectual disability, which impairs the individual’s perception of reality. (2 R.T. pp.
368-69.) Khoie believed that individuals with autism that required a conservatorship
typically exhirlﬁited severe or significant difficulty with their adaptive functioning skills,
including an inability to communicate or care for themselves or to receive training and
experience, but that Petitioner did not show such an impairment. (2 R.T. p. 371.) She
also testi‘ﬁed that approximately 90% of the evaluations that she does through Tri
_ Counties involve autistic individuals, and that she generally does not recommend a

‘conservatorship where the sole issue is autism, and there is no intellectual impairment or
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impairment in adaptive functioning skills. (2 R.T. p.395.)

Khoie testified that Petitioner is able to shower, use the restroom, and groom
herself independently, and has assisted in paying her medical bills. (2 R.T. p. 381.) She
also testified that, although Petitioner presently needs assistance in handling money, with
proper training she would be able to pay her bills and take care of her shopping or other
ﬁnanciaidecisions. (2R.T. pp. 382, 393.)*

2. The Testimony Of The Probate Investigator (Donati).

' .Chfisfopher Donati, an invéstigator with the Santa Barbara County PuBlic
Guardian's office, reviewed contacts, medical e\}aluations, and general information, met
with Petitioner and L.K., and spoke with Mother. (2 R.T. pp. 420-21.) At her interview,
Petitioner was well groomed, polite, and direct, and told Donati that she did not want to
leave her current home, that she had always lived there, and that she did not want to move
away from her great grandmother or other family members. (2 R.T. pp. 422-25.) Donati
believedj_that the current investigation was unusual, because Petitioner was able to

understand the concept of a conservatorship and what would be removed from her, and

.

““Although Khoie believed that a conservatorship was inappropriate, she believed that
other protective measures were necessary for and available to Petitioner, including
employment assistance and continued psychiatric treatment to help Petitioner regulate her
emotions. (2 R.T. p.369.) Khoie also believed that she should continue with medication
under the care of her psychiatrist to help her control her emotions, that Petitioner could
benefit from life and adaptive skills training offered by the regional center or school
district, as well from a power of attorney for financial and other decision-making. (2 R.T.
pp. 369-70, 391-92.)
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because Petitioner was doing fairly well in the home, with no substantiated allegations of
abuse or.iother issues. (2 R.T. pp. 425-26.)

As part of his evaluation, Donati reviewed declarations and reports regarding
‘Petitioner’é-féapacity, as well as the psychological evaluation conducted by Dr. Khoie. (2
R.T. pp.'426-27.) The reports conflicted as to whether Petitioner lacked capacity to make
her own medical decisions, which caused Donati to be concerned as to the benefits of a
conservatorship. (2 R.T. pp. 428-29.) Donati spoke with Mother and asked her what she
was hoping to accomplish with a conservatorship, and understood that she was hoping to
move Petitioner and have her attend a different educational institution where she
(Mother) resides. (2 R.T. p. 429.) As aresult, Donati believed that, unlike most insiances
in which he would apply for a conservatorship, there was no clear plan of action as to
' hqw the éo@Sérvatorshié would benefit Petitioner, or provide medical treatment that she
was not already receiving. (2 R.T. pp. 429-30.) Accordingly, although Donati believed
tﬁét MOtﬁer wanted the best for Petitioner, he believed that absent such evidence, there
would be no current benefits to Petitioner from a conservatorship. (2 R.T. p. 430.)

3. The Testimony Of The Special Education Administrator
(Butterfield).

Jarice Butterfield, a special education administrator with Santa Barbara County,
testified that her agency works with the Lompoc School District and other county school
districts to provide special education services to approximately 8,000 students. (1 R.T.

. pp- 229-23.) Butterfield testified that Petitioner was a high functioning person within the
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autism spectrum, and was receiving social skills training through a speech and language

specialist. (1 R.T. pp. 237, 248, 257.

LEGAL ARGUMENT

THIS COURT SHOULD REVERSE THE COURT OF APPEAL’S

DECISION AFFIRMING THE CONSERVATORSHIP ORDER, BECAUSE

THE COURT OF APPEAL EMPLOYED AN ERRONEOUS STANDARD

- OF REVIEW THAT FAILED TO CONSIDER THE REQUIREMENT

THAT THE NEED FOR CONSERVATORSHIP BE PROVEN BY “CLEAR

AND CONVINCING EVIDENCE.”

This Court should reverse the Court of Appeal’s decision in this case, because the
ap':j.)vellate court utilized an erroneous standard of review that permitted it to improperly
find that the mere existence of ihe testimony of Mother, regardiess of its lack of
persuasive force, was sufficient to satisfy the “clear and convincing evidence” standard
and to support the conservatorship order. The law is clear that a heightened burden of
proof, such as that required in conservatorship proceedings, reflects the importance
placed by society on the issues and the interests involved in the applicable proceeding,
and the need to safeguard the persons whose rights are at issue and reduce the risk of
erroneous judgments in such matters. As a result, and as both this Court and the United
States Supréme Court have recognized, consideration by a reviewing court of the
| heightened burden of proof applicéble at trial is both logical and necessary to determine

whether the resulting trial coui't judgment was supported by substantial evidence, and

thereby preserve the benefits of and the interests served by that higher standard of proof.
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Moreover, the limited case law to the contrary, including the holding of the Court of
Appeal in this case, is based on demonstrably outdated principles and authority that fails
to account for the binding, analogous precedents of this Court, or the clear distinction
between":the nature of such evidence and its persuasive force or effect. As a result, and

. because the__‘present césé offers a classic instance in which evidence supporting the
‘irfi'l‘josi-tlorr of a conservatorship, was technically present but utterly lacked persuasive
sﬁppoﬁ, and failed to meet the “clcar and convincing’ siaiidard, this Court should 1'cv:1;c'
the Court of Appeal’s decision upholding the conservatorship order in this case.

A.  Civil, Criminal, And Other Special Proceedings Are Subject To

Various Levels Of Proof, Reflecting The Nature And Relative
Importance Of The Respective Proceedings, And The Varying Needs
To Ensure A Correct Decision.

The standard of proof in most civil actions is a “preponderance of the evidence,” in
which th'.c party with the burden of proof need show only that the claimed fact is more
likely to be true than not true. (See, e.g., Evidence Code section 115; Weiner v.

F Zeischnrzaﬁ’(il991) 54 Cal.3d 476, 483; CACI No. 200; see also Conservatorship of
Wendland (2001) 26 Cal. 4th 519, 546 (describing prennnderance of evidence as
“default” standard).) By contrast, under the Due Process Clause of the Fifth and
Fourteenth Amendments, the facts necessary to convict a defendant in a criminal
proceeding must be proven “beyond a reasonable doubt,” which is the highest applicable

standard in American jurisprudence. (In re Winship (1970) 397 U.S. 358,364 [90 S. Ct.

1068; 25 L. Ed. 2d 368]; CALCRIM No. 220.)
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11A1v ;add.ition to the traditional distinction between civil and criminal actions, the
| chislature'-'hés created a number of other proceedings that, although technically civil in
na;tur"e, requfre proof beyond a reasonable doubt. Those include proceedings.for the
commifment of mentélly disordered offenders (MDOs) (Penal Code section 2960 et seq.)
~ and sexually violent predators (SVPs) (Welf. & Inst. Code section 6600 et seq.)
However, because the purpose of such statutes is considered to be treatment rather than
punishment (see, e.g., Hubbart v. Superior Court (1999), 19 Cal. 4th 1138, 1170-72;
People v. Robinson (1998) 63 Cal App 4th 348, 350-52), the proof beyond a reasonable
doubt reQuirement derives from statute, rather than from the state or federal constitutions.
(See, e.g., Penal Code section 2966, subdivision (b); People v. Miller (1994) 25
Cal.App.4tl:1: f913, 919 (MDO statute); Welf. & Inst. Code section 6604; People V.
Hurtado (2002) 28 Cal 4th 1179, 1183 (SVP statute).)

In addition, the Legislature has created a number of statutory schemes in which an
intermediate standard of proof — i.e. between “preponderance of the evidence” and “proof
beyond a reas;)nable doubt” — is required. That standard consists of “clear and
convincing evidence,” defined as requiring a “finding of high probability,” i.e. that the
evidence be “‘so clear as to leave no substantial doubt’” and ““‘sufficiently strong to -
comman‘L‘l the unhesitating assent of every reasonable mind.”” (See, e.g., In re Angelia P.

- (1981) 28 (;,31'3(1 908; 919, quoting Sheehan v. Sullivan (1899) 126 Cal. 189, 193; see

aiso Colorado v. New Mexico (1984) 467 U.S. 310, 316 [104 S.Ct. 2433; 81 L.Ed.2d 247]

23



(stating that “clear and convincing evidence” exists where the “ultimate factfinder [has]
an abiding conviction that the truth of its factual contentions are ‘highly probable’”);
CACI No. 201.) Among the proceedings that are subject to the “clear and convincing
evidence” standard are restraining orders (Cal. Code Civ. Proc. section 527.6, subdivision
(1), dependency cases, i.e. cases involving the loss of parental rights (In re Angelia P.,
supra), and certain will cases (Probate Code section 6110, subdivision (c)(2)). (See, e.g.,
' Conservaiof&th of Wendland (2001) 26 Cal. 4th 519, 546-47; Santosky v. Kramer (1982)
455 U.S. 745 [102 S. Ct. 1388; 71 L. Ed. 2d 599].) The “clear and convincing evidence”
stnndard also applies to conservatorship proceedings, including the present case. (See
Probate Code section 1801, subdivision (e) (“[t]he standard of proof for the appointment
of a conservator pursuant to this section shall be clear and convincing evidence™).)

The differing standards of proof reflect basic policy decisions made by the courts
or the Legislature, and in particular the differing weights placed upon various types of
proceedings by society: “The function of any standard of proof is to ‘instruct the
factﬁnder., concerning the degree of confidence our society thinks he should have in the
_ccijrectnes's"’(if factual conclusions for a particular type of adjudication.”” (In re Winship,

- supra, .397 U. S. 358,370 (1970) (Harlan, J., concurring).) As a result, the entablishment '
of dit;ieiential standards of proof “allocates the risk of erroneous judgment between the
litigants and indicates the relative irnportance society attaches to the ultimate decision.”

(Colorado v. New Mexico, supra, 467 U.S. at p. 316; see also Addington v. Texas (1979)
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441 U. S. 418, 423-25 [99 S. Ct. 1804; 60 L. Ed. 2d 323]; Weiner, supra, 54 Cal.3d at p.
487 (“the standard of proof may depend upon the ‘gravity of the consequences that would -
_ result from an erroneous determination of the issue involved.’”).)3d 595, 604.)
- B. | - The Courts Have Held That An Appellate Court, In Reviewing
Proceedings That Are Subject To A Heightened Trial Court Burden Of .
Proof, Must Consider That Higher Bu: == Is Determining Whethcr
Sufficient Evidence Exists To Support The Resulting Judgment.
Given the varying levels of proof required in civil, criminal, and other special
proceedings, the courts have wrestled with the issue of whether and how to reflect those
various levels in connection with the appellate review of judgments in different
proceedings. In particular the courts, in considering the issue of whether the evidenee
supportsf'the particular judgment, have sought to reconcile the heightened burden of proof .
imposed at the trial court level with the traditional, deferential standards of appellate
-reyiew_._ A‘s‘rs;hown below, the more authoritative of these decisicns —i.c. those of this
Court and the United States Supreme Court — plainly hold that a reviewing court must
consider or take into account the applicable burden of proof in determining whether the
court or jury discharged its obligations properly, i.e. whether sufficient evidence exists to
support the judgment.
1. Under The Decisions In Jackson And Johnson, An Appellate
Court, In Reviewing The Evidence In A Criminal Case, Must
Determine Whether That Evidence Is Sufficient To Support A

Finding Of Guilt Beyond A Reasonable Doubt.

The issue of the effect of a heightened trial court standard of proof on the standard
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of appéllate review for sufﬂc1ency of the evidence first arose in the context of a criminal
conviction. In Jackson v. Virginia (1979) 443 U.S. 307 [99 S.Ct. 2781, 61 L. Ed. 2d
560], the United States Supreme Court faced the interplay between the burden of proof at
the trial court level and the standard of review on appeal, and specifically the issue of the
proper appellate standard of review in cases that, as here, are subject to a higher trial
cdurt level of proof. In Jackson, defendant was convicted of first degree murder. He
filed a pé_tition for habeas corpus to set aside the conviction, arguing that there was
 insufficient evidence to support a finding beyond a reasonable doubt of premeditation, a
nécessary c.‘l(;ment. The federal district court agreed, but the federal appellate court

- reversed, stating that there was “some evidence” that the defendant had intended to kill
his victim, and that the state court judge could have found that defendant was not so
intoxicated as to be incapable of premeditation. (Jackson, 443 U.S. atp. 412.)

The issue in Jackson, therefore, was “what standard is to be applied in a federal
habeas corpus proceeding when the claim is made that a person has been convicted in a
statevcou‘rt upon insufficient evidence.” (Jackson, 443 U.S. at p. 309.) The Court held
that because the Constitution, as interpreted in Winship, required proof beyond a
' reasonablé doubt, the.. hiéher standard of trial court proof must also be reflected in the
stéﬁda'rd of review employed by the appellate court. Citing Winship, the Court in Jackson |
noféd 'thét “proof beyond a reasonable doubt has traditionaily been regarded as the

decisive difference between criminal culpability and civil liability,” and that the standard
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“‘plays a vital role in the American scheme of criminal procedure,” because it operates to
give »‘concrete substance’ to the presumption of innocence, to ensure against unjust
convictipns, and to reduce the risk of factual error in a criminal proceeding.” (Jacksbn,
443 U.S. at p. 315, quoting Winship, 397 U.S. atp. 363.)

As a:'ricsult, the Court in Jackson held that the existing standard for appellate
review of a criminal conviction — in which a conviction would be reversed only if there
was “no evidence” to support it (Thompson v. Louisville (1960) 362 U.S. 199 [80 S. Ct.
624; 4 L. Ed. 2d 654]) — was insufficient to protect those interests. The Court recognized
that even “a peroperly instructed jury may occasionally convict even when it can be said
that no rational trier of fact could find guilt beyond a reasonable doubt” (Jackson, 443
U.S. at p. 317), and that the standard of review on appeal must, therefore, reflect that
possibili.;y. As a result, the Court stated that “[a]fter Winship, the critical inquiry on
~ review of the sufficiency of the evidence to support a criminal conviction must be not
‘siﬁlply to dé?ermine whether the jury was properly instructed, but to determine whether
the record evidence could reasonably support a findinz of guilt hevond a reasonahle
doubt.” (Id. at p. 318 (emphasis added).) In particular, the Court explained as follows its
reasons for abandoning the Thompson standard:

“That the Thompson “no evidence” rule is simply inadequate to protect against

misapplications of the constitutional standard of reasonable doubt is readily

apparent. ‘[A] mere modicum of evidence may satisfy a no evidence standard. . . .’

Any evidence that is relevant — that has any tendency to make the existence of an

element of a crime slightly more probabie than it would be without the evidence —
could be deemed a ‘mere modicum.’ But it could not seriously be argued that such
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a ‘m.gdicum’ of evidence could, by itself, rationally support a conviction beyond a
reasonable doubt. The Thompson doctrine simply fails to supply a workable or

" even a predictable standard for determining whether the due process command of
" Winship has been honored.” (Jackson, 443 U.S. at p. 320 (citations omitted).)

In People v. Johnson (1980) 26 Cal. 3d 557, this Court reexamined the issue of the
proper standard of review for the sufficiency of the evidence in criminal cases, in light of
the United States Supreme Court’s opinion in Jackson. In doing so, this Court clarified
that the standard enunciated in Jackson already applied fully in this State:

“California decisions state an identical standard. In People v. Reilly (1970) 3

Cal.3d 421, 425 [90 Cal.Rptr. 417, 475 P.2d 649], for example, we said that ‘The

test on appeal is whether substantial evidence supports the conclusion of the trier

of fact, not whether the evidence proves guilt beyond a reasonable doubt. The
appellate court must determine whether a reasonable trier of fact could have found

the prosecution sustained its burden of proving the defendant guilty beyond a

~. reasonable doubt.””. . . .Evidence, to be ‘substantial’ must be ‘of ponderable legal
significance. . .reasonable in nature, credible, and of solid value.””

Johnson, 26 Cal.3d at p. 576 (citations omitted). This Court further stated that,
although a reviewing court, in determining whether a reasonable trier of fact could have
found defendant guilty beyond a reasonable doubt, must view the evidence most
favorably to respondent and the trial court judgment, “[t]he court does not, however, limit
its review to the evidence favorable to the respondent.” Instead, the appellate court “must
resolve the issue in the light of the whole record — i.e., the entire picture of the defendant

- put before the jury — and may not limit [its] appraisal to isolated bits of evidence selected

by the respondent.” In addition, this Court in Johnson stated “it is not enough for the
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every surface conflict of evidence remains substantial in the light of other facts.
(Johnson, 26 Cal.3d at p. 577 (citations omitted).)

This Court in Johnson also disapproved language in other cases “which could be
interpreted to suggest that an appellate court should sustain a conviction supported by any
evidence which taken in isolation might appear substantial, even if on the whole record
' no reasonable trier of fact would place credit in that evidence.” Such disapproved
laﬁguage included, for example, language suggesting that the appellate court need only
determine whether there is “any substantial evidence, contradicted or uncontradicted,” or
that the court should not consider evidence that would "tend to defeat" the judgment
below. This €ourt stated that such language, although not technically incorrect, “stresses
the importance of isolated evidence supporting the judgment” and, therefore, “risks
misleading the court into abdicating its duty to appraise the whole record.” (Johnson, 26
Cal.3d at p. 577.) The Johnson Court summarized its holding as follows:

“[TThe court must review the whole record in the light most favorable to the

~ Judgment below to determine whether it discloses substantial evidence — that is,
evidence which is reasonable, credible, and of solid value — such that a reasonable

trier of fact could find the defendant guilty beyond a reasonable doubt.” (Id. at p.

578 (emphasis added).

2. The Majority Of Courts, Including This Court, Have Applied
The Principles Set Forth In Jackson And Johnson To
Proceedings Involving The “Clear And Convincing Evidence,”
Including The Analogous Area Of Juvenile Dependency And
The Termination Of Parental Rights.

Although Jackson and Johnson each involved appeals from criminal convictions,
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which w@:re subject to the higher, constitutional standard of proof beyond a reasonable
doubt, the courts, inciuding this Court, have applied the basic holding of those cases — i.e.
rth')e}-t a revic;; for sufficiency of the evidence must reflect and consider the higher standard
of proof required at the trial court level — in other sitnations involving such higher
standards, including those set forth in section A. supra. In particular, this Court has
applied the holdings of Jackson and Johnson in the analogous area of juvenile
dependency. TIn In re Angelia P. (1981) 28 Cal.3d 908, this Court held that, although the
statute was silent on the subject, an order terminating parental rights must be made on the
basis of clear and convincing evidence. (4ngelia P., 28 Cal.3d at p. 919.) This Court
based its"-holding, i.e. that the “more serious potential consequences” of such proceedings

- “require a higher evidentiary standard than civil actions in which money damages are

" avif“érded,"’ on the ground that “[t]he conflicting interests are weightier when the result

imay be termination of natural parcntal rights.” (Id. ai p. 5i8.j Further, this Court iu

| Angelia P. held that, as in Jackson and Johnson, appellate review of the sufficiency of the
evidence in support of an order terminating parental rights must incorporate and consider
that higher evidentiary standard of proof:

“Appellants argue insufficiency of the evidence. We apply, with appropriate

- modifications, our holding in People v. Johnson (1980) 26 Cal.3d 557, 578 [162
Cal.Rptr. 431, 606 P.2d 738], made in accordance with Jackson v. Virginia (1979)
443 U.S. 307 [61 L.Ed.2d 560, 99 S.Ct. 2781]: ‘the [appellate] court must review
the whole record in the light most favorable to the judgment below to determine
whether it discloses substantial evidence — that is, evidence which is reasonable,
credible, and of solid value — such that a reasonable trier of fact could find [that
termination of parental rights is appropriate based on clear and convincing
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evidence].

Angelia P., 28 Cal.3d at p. 934 (citations omitted) (emphasis added). Similarly, in
In re Jasmon 0. (1994) 8 Cal.4th 398, this Court stated as follows:

“A court may order termination of parental rights only if it finds the elements of

the action under former Civil Code section 232 established by clear and
convincing evidence. On review of the order of the juvenile court terminating

parental rights, the reviewing court must determine whether there is any substantial -

evidence to support the trial court's findings. It is not our function, of course, to _

reweigh the evidence or express our independent judgment on the issues before the

trial court. Rathez, as a reviewing court, we view the record in the light most
favorable to the judgment below and ““decide if the evidence [in support of the
judgment] is reasonable, credible and of solid value — such that a reasonable trier
of fact could find that termination of parental rights is appropriate based on clear
and convincing evidence.”

Jasmon O., 8 Cal.4th at pp. 422-23 (citations omitted) (emphasis added).

The majority of Courts of Appeal have followed the above reasoning, and held that
the standard of review for sufficiency of the evidence on appeal must reflect the
heightened standard of proof for the submission of such evidence at trial. (See, e.g., In re
Alexis S. (2012) 205 Cal.App.4th 48; In re Kristin H. (1996) 46 Cal. App.4th 1635, 1654
(“On review, we employ the substantial evidence test, however bearing in mind the
_ heightenéd burden of prbof”); In re Mariah T. (2008) 159 Cal.App.4th 428, 441 (“In
‘examining mother’s claim, we review the record in the light most favorable to the

dependency court’s order to determine whether it coiiains sufficient evidence from which

a reasonable trier of fact could make the necessary findings by clear and convincing
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evidence”).)’

| As a result, several courts have reversed orders terminating parental rights, based
on the léék of sufficient evidence to support such an order under the “clear and
| conVincin'g"évidence” standard. Thus, for example, in In re Henry V. (2004) 119 Cal.
_ App. 4th 5-22, the court found that the fact that the minor was physically abused on a
single occasion, and the fact that a single testifying expert recommende.d against returning
the minor to his mother “did not amount to clear and convincing evidence of a threat to
[the minor’s] csafety or emotional well-being,” and that there was ample evidence of
alternatives to an out-of-home placement. (See Id. at pp. 529-30.) Similarly, in In re
Basilio T. (1992) 4 Cal.App.4th 155, the appellate court held that an order removingv two
minors fiom the parents’ home was not supported by clear and convincing evidence,
| where it was based on unconfirmed reports of prior alleged incidents involving screaming
and hitting the minors that constituted double hearsay and were contradicted by a live
wi’ﬁwsS,-&nd where two other, confirmed incidents of domestic violence between the
parents were not directed at and did not physically affect the minors. (/d. at pp. 170-71.)

And, in Alexis S., supra, the court reversed an order removing two boys from the custody

*Other post-dngelia P. cases indicating that an appellate court must determine whether
the dependency order was supported by clear and convincing evidence include In re Amos
L. (1981) 124 Cal.App.3d 1031, 1038; In re Andy G. (2010) 183 Cal.App.4th 1405, 1415;
Inre Baby Girl M. (2006) 135 Cal.App.4th 1528, 1536, In re Hailey T. (2012) 212
Cal. App.4th 139, 146; In re Heidi T. (1978) 87 Cal.App.3d 864; In re Luke M. (2003)
107 Cal.App.4th 1412, 1426; In re Victoria M. (1989) 207 Cal.App.3d 1317, 1326; and In

re William B. (2008) 163 Cal.App.4th 1220, 1229.
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of fhei'r biological father, where there was no evidence that the boys were aware of certain |
aliéged“touching” incidents invoiving their stepsister, and where the father had moved
out of the family home and complied with an order prohibiting contact with his
stepdaughter.. (4/exis S., 205 Cal.App.4th at pp. 55-56.)

The courts have also applied the principle that the standard of review on appeal
must consider and reflect the heightened standard of proof at the trial court level to other
areas in which “clear and convincing evidence” is required. Thus, for example, the court
in Shade'bF oods, Inc. v. Innovative Products Sales & Marketing, Inc. (2000) 78
‘Cal.App.4t'r‘1’b‘847, citing Angelia P., held that the evidence in support of an award of
pléﬁitii’e daﬁages under Civil Cod.e section 3294 “must satisfy a distinct and lfar more
- stringent standard” (78 Cal.App.4th at p. 890), and that “since the jury’s findings were
subject to a heightened burden of proof, we must review the record in support of these
findings in light of that burden. In other words, we must inquire whether the record
contains ‘substantial evidence to support a determination by clear and convincing
evidence.”” (/d. at p. 891 (citation omitted); see also Pulte Home Corp. v. American»
Safety Ir_idem. Co. (2017) 14 Cal.App.5th 1086, 1125; Pfeifer v. John Crane, Inc. (2013)
| 220 Cal.App.4th 1270, 1299; Hoch v. Allied-Signal, Inc. (1994) 24 Cal.App.4th 48, 59-

60.)6

“In Hoch, supra, the court, in upholding a nonsuit on a punitive damages claim, noted
that the United States Supreme Court had analogized between the beyond a reasonable
doubt standard in criminal cases and other issues requiring proof by clear and convincing
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In contrast to the above authority, certain courts, including the Court of Appeal in
this case, have held that no separate test exists for the review of trial court determinations
that were subject to a heightened standard of proof. Indeed, those courts hold that the
“clear and convincing evidence” requirement or other burden of prooi simply
. “disappea;rs_ﬁf_ on reviéw ;1nd is irrelevant to the appellate analysis. Thus, for example, the
court in Iz re E.B. (2010) 184 Cal.App.4th 568 stated as follows:

“Father appears to argue tnhat even if substantial evidence supports a finding ot
Jjurisdiction under a preponderance standard, it does not support the juvenile court's
dispositional orders under a clear and convincing standard. [q] The argument is
meritless. The clear and convincing standard was adopted to guide the trial court;
it is not a standard for appellate review. The substantial evidence rule applies no
matter what the standard of proof at trial. ‘Thus, on appeal from a judgment
required to be based upon clear and convincing evidence, “the clear and
convincing test disappears. . .[and] the usual rule of conflicting evidence is

- applied, giving full effect to the respondent's evidence, however slight, and
disregarding the appellant's evidence, however strong.”’”

Id at p. 578, citing Crail v. Blakely (1973) 8 Cal. 3d 744, 750 and Sheila S. v.

- Superior Cqurt (2000) 84 Cal. App. 4th 872, 881; see also In re Angelique C. (2003) 113
'Cél.App.4th 509, 519; Inre A.S. (2011) 202 Cal.App.4th 237, 247; Inre L W..(2009) 180
| Cal.App.4th 1517, 1526; Inre . N. (2010) 181 Cal.App. 4tk 1010, 1022; Inre Mark L ”

(2001) 94 Cal.App.4th 573, 580-81. None of the above cases, however, address or cite

the United States Supreme Court’s holding in Jackson, or this Court’s holdings in

evidence, stating that in each instance, “the judge must view the evidence presented
through the prism of the substantive evidentiary burden.” (Hoch, 24 Cal.App.4th at p. 60,
quoting Anderson v. Liberty Lobby, Inc. (1986) 477 U.S. 242, 254-55 [106 S.Ct. 2505; 91

L.Ed.2d 202].)
" 34



Johnson, -Angelia P., or Jasmon O. Instead, and in addition to citing each other, many of
thg} cvas‘es, hke the appellate court here, cite the above-quoted “disappears” language,
whicﬁ appears in the Witkin treatise on California Procedure. (See £.B., 184 Cai.App.4th
at p. 578; Sheila S., 84 Cal.App.4th at p. 881; Angelique C., 113 Cal.App.4th at p. 519;
A.S., 202 Cal.App.4th at p. 247; L. W., 180 Cal.App.4th at p. 1526 Mark L., 94
Cal.App.4th 573, 580-81.)

Recently, in T"J. v. Superior Court (2018) 21 Cal.App.5th 1229, the First District
noted the above division in authority, stating that “[t]he Courts of Appeal do not speak
with one‘»voice in describing how the substantial evidence standard is to be applied in
_ depe_ndenlpy;cases whén the clear and convincing standard of proof was required at trial.”
(Id at p. 1238.) Further noting that the division reflected a “nuanced distinction but one
Giat \,an make a difference in a clese case like this oic,” uiid citing Angelia P. and
Jackson, the court in 7.J. resolved the conflict in favor of the standard urged by Petitioner
here, i.e. that the appellate court must “conduct our substantial evidence review ‘bearing
in mind’ the heightened standard of proof™:

“We believe the correct standard requires us to bear in mind that clear and

convincing evidence was required in the trial court. In a closely related context,

our Supreme Court has adopted the view that the clear and convincing evidence
standard is incorporated into the substantial evidence standard of review. As

- "The “disappears” language quoted by the above courts appeared in the prior edition of
the Witkin treatise at 9 Witkin California Procedure (4th ed. 1997) Appeal § 365 p. 415,
and appears in the most current edition at 9 Witkin California Procedure (5th ed. 2008)
Appeal § 371 p. 428.
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pointed out in Angelia P., incorporating the standard of proof into the standard of
review also comports with the usual way we assess the sufficiency of the evidence
in crintinal cases, where a heightened standard of proof is required. [{] But even if
not compelled to follow Angelia P., we choose to follow the ‘bearing in mind’
approach so our reviewing function is not eroded. If the clear and convincing
evidence standard ‘disappears’ on appellate review, that means the distinction
between the preponderance standard and the clear and convincing standard
imposed by statute is utterly lost on appeal, an outcome we believe undermines the
legislative intent as well as the integrity of the review process.”

T.J, supra, 21 Cal.App.5th at p. 1239 (citations omitted). The court further nofed
| _thfl_t fhe Uniféd States Supreme Court, in Santosky v. Kramer (1982) 455 U S5.745[71
L.Ed.‘2d‘599, IOZ,S'CL 1388], held that the “clear and convincing evidence” standard was
required by due process in cases involving the potential termination of parental rights, and
that such standard “conveys to the factfinder the level of subjective certainty about his
factual conch;sions necessary to satisfy due process” and “thereby impresses upon the
factfinder the gravity of the decision he or she is called upon to make.” As a result, the
court in 7°J. réasoned that, “[i]f that standard is ignored on appeal, the heightened
standard".of proof applied in the juvenile court loses much of its force, or at least the
 ability of the appellate court to correct error is unacceptably weakened,” and that such an

‘approach was “inimical to the legislative scheme in dependency proceedings.” (7.J,

* supra, 21 Cal.App.5th at p. 1239.)8

$A similar division in authority exists with respect to the standard of review of an
award of punitive damages. Thus, although the courts in Shade Foods, Pulte Home
Corp., and Hoch each held that an award of punitive damages must be reviewed with
reference to the “clear and convincing evidence” standard, other courts have reached the
opposite conclusion. (See, e.g., Morgan v. Davidson (2018) 29 Cal.App.5th 540, 548-49.)
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C. This Court Should Hold That The Reviewing Court In A
: Conservatorship Proceeding, Including The Court Of Appeal In This
Case, Must Find That The Trial Court Made The Necessary Findings
- ‘Based On Clear And Convincing Evidence.

Applying the above principles, it is evident that this Court should hold that a

| reviewing court in a conservatorship proceeding is nut simnly required to find substantial

evidence to support the trial court's order, but must instead find substantial evidence from

which the trial court could have made the necessary ﬁndings based on clear and

convincing evidence. In particular, consideration of the “clear and convincing evidence”

standard as part of the standard of appellate review is justified, for several reasons.

1. Consideration Of The “Clear And Convincing Evidence”

Standard As Part Of Appellate Review Of The Sufficiency
Evidence Is Consistent With The Use Of Differing Standards Of
Proof, As Well As With This Court’s Decisions In Johnson And
Angelia P.

T Initially, consideration of the “clear and convincing” standard as part of the
appellate standard of review for sufficiency of the evidence plainly comports with both
logic and the law establishing differential evidentiary standards for different proceedings,
as well as with the prior decisions of this Court. The imposition of heightened burdens of
proof, beyond the “default” standard of preponderance of the evidence, reflects a societal
and legislative recognition that not all cases are created equal, and that the relief involved
in certain proceedings — whether criminal or other confinement, the loss of certain other

basic rights, or a judgment for punitive damages — should only be imposed under limited

or extraordinary circumstances. That fact is directly reflected by the opinions of the
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United StatesSupreme Court in Jackson and by this Court in Johnson, Angelia P., and
Jasmon O., and by the majority of the appellate courts that have considered the issue in
connection with dependency or other proceedings. In each instance, those courts, and this
one, haV_"e expressly incorporated the “beyond a reasonable doubt” or “clear and
convincing evidenced” standard into the standard to be applied by appellate courts in
dé{j;efr‘rvliningjf Whether the trial court judgment was supported by substantial evidence. The
: Supreme Court in Jackson recognized that doing so was necessary to give “concrete
substance” to the presumption of innocence, and to “reduce the risk of factual error,” and
that the existing “some evidence” or “modicum” standard was insufficient to fulﬁllvthose
goals. (See 4213 U.S. at pp. 315, 317, 320.) Likewise, this Court, in Johnson and Angelia
P., recognized that determination of the sufficiency of evidence based on a heightened
standard of proof cannot consist merely of review of the evidence favorable to the
respondc;,nt, or the acceptance of the existence of “some” isolated evidence as sufficient to
. support the judgmentl; Ihstead, that determination involves a review of the entire record,
‘irflight of that heightened standard. (Johnson, 26 Cal.3d at pp. 576-78; Angelia P., 28
©Calldat p. 934; Jasmon O., sunra, 8 Cal.4th at pp. 422-22; see also T.J,, supra, 21
Cal.App.5th at p. 1239 (“incorporating the standard of proof into the standard of review
also comports with the usual way we assess the sufficiency of the evidence in criminal

cases, where a heightened standard of proof is required”).) Petitioner therefore

respectfully suggests that this Court’s decisions in Johnson, Angelia P. and Jasmon O.
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are, as the majority of appellate courts have found, dispositive, and require application of
the “clear and convincing standard” to the appellate review of the sufficiency of the
evidence in conservatorship proceedings.
| 2 Coﬁsideration Of The “Clear And Convincing Evidence”
' Standard As Part Of Appellate Review Of The Sufficiency
Evidence Is Consistent With The Societal Importance Of
Conservatorship Proceedings, As Expressed By The Legislature,
In addition, consideration of the “clear aﬂd convincing evidence” standard as part
of an appellate court’s review of a trial court order imposing a conservatorship is justified
by the nature and importance of a conservatorship proceeding, both in the abstract and as
reflected by the conservatorship statute enacted by the Legislature. In addition to the fact
that they both require proof by “clear and convincing evidence,” conservatorship cases
are cleari_y- analogous to Angelia P., Jasmon O., and the remaining juvenile dependency
 cases set forth above. Like dependency cases, which involve the potential termination of
'fﬁndamenteiiiparenting rights, a conservatorship proceeding invoives the potential loss of
an equally fundamental right, namely the basic right of antonomy, i.e. the ability to care
for one’s self and make one’s own decisions. Moreover, the gravity and drastic nature of
a conservatorship proceeding, and the need to protect the rights of potential conservatees,

are reflected by the law governing conservatorship proceedings, including several of the

specific provisions of the conservatorship statute.’

’In addition to the “clear and convincing evidence” requirement contained in Probate
Code section 1801, subdivision (e), those provisions hold, among other things, the fact
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As shown above in section A., the establishment of a heightened standard of proof
~ reflects an intent to ensure the correctness of a judge o furv’s factual conclusions in 2
particular case and an expression of the “relative importance society attaches to the
ultimate decision” (Colorado v. New Mexico, 467 U.S. at p. 316), as well as the “gravity
of the consequences that would result from an erroneous determination of the issue

involved” (Weiner, supra, 54 Cal.3d at p. 487). The requirement that the elements

that a conservatorship may be required only where the person is “unable to provide
properly for his or her personal needs for physical health, food, clothing, or shelter” or
 “substantially unable to manage his or her own financial resources or resist fraud or
undue influénce” (Probate Code section 1801, subdivisions (a) and (b)); the fact that
“[tlhe conservatee of the limited conservator shall not be presumed to be incompetent and
- shall retain all legal and civil rights” except as specifically granted to the limited -
conservator” (Probate Code section 1801, subdivisics: {2)} {emphasis added). Morecver, -
Probate Code section 1800 states that the intent of a conservatorship is, among other
things, to “[p]rotect the rights of persons who are placed under conservatorship”
(subdivision (a)), to “[p]rovide that the health and psychosocial needs of the proposed
conservatee are met” (subdivision (¢)), and to “allow the conservatee to remain as
independent and in the least restrictive setting as possible” (subdivision (d)).

In addition, other, general provisions of the Probate Code, applicable to
conservatorship proceedings, reflect a similar desire to protect the rights of persons
subject to such proceedings. Those provisions include the existence of a rebuttable
presumption, affecting the burden of proof, that “ail persons have the capacity to make
decisions and to be responsible for their acts or decisions” (Probate Code section 810,
subdivision (a)); the requirement that the deficit must be “substantial” and based on the
person’s mental functions rather than a mental or physical disorder (Probate Code section
" 810, subdivision (c)); the requirement that a defect in mental function may be considered
-only if “significantly impairs the person's ability to understand and appreciate the
consequences of his or her actions with regard to the type of act or decision in question,”
and the statement that “[t]he mere diagnosis of a mental or physical disorder shali notbe
sufficient in and of itself to support a determination that a person is of unsound mind or
lacks the capacity to do a certain act” (Probate Code section 810, subdivision (d))
(emphasis added).
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necessary to i2npose a conservatorship be proven by “clear and convincing evidence,” as
well as the numerous other safeguards enacted by the Legislature, reflect both the
inherent importance of conservatorship proceedings, and the societal and legislative
interest iln their outcomes. As recently stated by the court in 7°.J,, that interest, and the
_ protections afforded by the heightened standard of proof in conservatorship cases, would
‘bév.vfat»al}‘y uﬁéiermined were the appellate courts unable to consider whether the evidence
~ presented at trial was “clear and convincing.” Instead, ~ich a result would mean, a< the
court in 7"J. stated, that “the distinction between the preponderance standard and the clear
and convincir}g standard imposed by statute is utterly lost on appeal,” and that such an
outcome would “underminel] the legislative intent as well as the integrity of the review
process.” (T.J., 21 Cal.App.5th at p. 1239.)
3. The Holding By The Court Of Appeal And Others That The
“Clear And Convincing Evidence” Standard Applies Only To
The Trial Court And “Disappears” On Appeal Is Illogical And
Based On Outdated And Obsolete Authority, And Ignores This
Court’s Holdings In Johnson And Angelia P.
| Finally, and in contrast to the majority of the cases in the dependency and other
ar‘e.as't'hat have held that the standard of appellate review must consider the heightened |
burden of proof applicable in the trial court, the cases that have held that the heightened
standard applies only at the trial court level, and “disappears” on appeal — including the

Court of Appeal in this cases — suffer from numerous, fatal shortcomings. As shown

above, none of those cases address — much less refute — the holdings in Jackson, Johnson,
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" Angelia P. or Jasmon O. which, as shown above in section C.1., expressly provide that

substantlal évidence” must be found with reference to the applicable standafd of ﬁroof.
Sirﬁilarly, none of thdse cases address the basic policy justifications behind the differing
standards of proof, which as shown above in section C.2. are intended to reflect the
relative impoftance assigned to each type of judicial proceeding, and the importance of
avoiding erroneous determination of the issues involved in them. As indicated above, and
in particular as recently set forth by the First District in T.J., supra, it would at the very
least be fncongruous if the trial court were required to utilize a heightened standard of
proof, only to have that standard “disappear” once it reaches the appellate court — the very
in§tifuti0n /éhjarged most directly with preventing erroneous judgments and |
detéminations.

In addition, the minority “rule,” utilized by the Court of Appeal in this case —i.e.
that the reviewing court must apply “‘the usual rule of conflicting evidence. . .giving full
effect to the r;spondent's evidence, however slight, and disregarding the appellant's
evidence, however strong.’” (Conservatorship of O.B., 32 Cal.App.5th at pp. 633-34,
quoting Sheila S., 84 Cal.App.4th 872, 880-81) hopelessly conflates several distinct and
disparate; legal concepts. As indicated above, there are, in essence, two separate tests to
 determine whether a judgment or order is supported by sufficient evidence. One of those
\te~§ts focuse.s-upon the evidence itself, i.e whether it is “reasonabie, credible, a:nd of solid

value.” (Johnson, supra, 26 Cal 3d at 578.) The secc::d 25t focuses upon the
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relationship between that evidence and the applicable burden of proof, and whether it was
sufficient to meet that standard. (See Jackson, supra, 443 U.S. at pp. 317-18; Johnson,
supra, 26 Cal.3d at p. 562.) By giving full credit to the “slight” or weak evidence offered
by the respondent, while disregarding the “strong” evidence offered by the appellant, the
erroneon_i_s standard employed by those courts, including the Court of Appeal in this case,

| utterly ignores that distinction, as well as the heightened standard of proof, and disregards
.th,i:s CQllﬂ’; “f_ylirective.that the reviewing court must consider the catire record on appeal.
(Johnson, 26 Cal.3d at pp. 576-78; Angelia P., 28 Cal 3d at p. 934.)

Finally, although the derivation of the minority “rule” is unclear, the “rule” appears
to be based on authority that is outdated and shopworn, and that no longer accurately
reflects the la;v. In addition to ignoring the distinction between the nature and the
sufficiency of the evidence, the “conflicting evidence” rule set forth by the above courts,
including the present Court of Appeal, essentially restates the “some evidence” or
“modicum” rule of Thompson which, under Jackson, has long been discredited. That fact |
s reﬂecte;di_b«y the citétién, in several appellate opinions, to the “disappear” language
contained in the Witkin treatise, which essentially restates the “some evidence” or

“conflicting evidence” rule criticized and abandoned in Jackson and Johnson.'

"“Certain of the appellate cases also appear to rely on this Court’s decision in Crail v.
Blakely (1975) 8 Cal. 3d 744, a case involving an oral contract to make a will, in which
this Court stated, among other things, that “the ‘clear and convincing’ standard. . .was
adopted, however, for the edification and guidance of the trial court, and was not intended
as a standard for appellate review.” (8 Cal.3d at p. 750.) However, Crail was decided
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In sum, then, the Court of Appeal’s decision in this case is the product of the rote
and eno;icous application of an appellate standard review that is woefully outdated and
| ,tha,t faiis toreflect the basic policies of the Legislature or the directives of this Court.

_ Tﬁis Cvourt should, therefore, remédy the situation, and bring needed clarity tb the law
govellning the staﬁdard of review in cases involving a heightened standard of proof in the
trial court, by reversing the conservatorship order in this case.

D. Because The Evidence Presented In This Case Failed To Establish, By

Clear And Convincing Evidence, That Petitioner Lacked The Capacity
To Care For Herself, Or That A Conservatorship Was Necessary, This
Court Should Reverse The Court Of Appeal’s Decision And The
Conservatorship Order In This Case.

F _'i_nally, this Court should apply the “clear and convincing evidence” standard to its .
appellate review of thiis case, and reverse the decision of the Court of Appeal, because the
-fagts‘adducéd in this case plainly failed to satisfy that evidentiary standard. As set forth
in:thev Statement of Facts and in the Court of Appeal’s opinion (32 Cal.App.5th at pp.
629-31), all of the evidence that Petitioner lacked the capacity to care for herself or to
provide for her personal needs came from the testimony of Mother, the very person

-

seeking te conserve her. That testimony was clearly insufficient to meet the “clear and

several years prior to Jackson and the remaining cases outlined above. In addition, the
Court in Crail emphasized the unusual nature of such cases, in which there is often no
direct evidence of an oral agreement to make mutual wills, and which typically arise after
both parties to the agteement have died, and must therefore rely upon indirect evidence.
(Crail, 8 Cal.3d at p. 750.) As aresuli, Petitioner respectfully suggests that the above
language from Crail is both outdated and limited to the situation found in that case.
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cohvincing” standard, and to thereby justify the drastic step of conservatorship, tfor
several reasons. First, that testimony was clearly biased and self-serving, and motivated
by Mother’s subjective desires to oversee Petitioner’s education and otherwise execute
the powers of conservatorship. Second, that testimony was based on at most the limited
observations of Mother, who left Petitioner at the age of four to live with L.K. (Mother’s
grandmother and Petitioner’s great-grandmother), and who lived for many years out‘of
state, an'ci,at the time of the conservatorship proceedings resided in an entirely different

" jurisdiction‘f.ti.e. Orange County), hundreds of miles away. Third, that testimony was ét
best in_conclﬁsive as to Petitioner’é basic ability to care for herself. In additién to the fact
that Mdther and the trial court focused largely on éutside issues, such as the competence
and physical health of L.K. and the dispute over Petitioner’s education, Mother testified
only that Petitioner could not clean or cook for herself, balance a checkbook, or handle a
financial transaction. That testimony was plainly insufficient, both because it reflected
merely Petitioner’s present abilities, and did not that Petitioner could not be taught to
perform _fhose tasks, and because Mother’s remaining testimony was vague or internally
inconsistent, or at times downright contradictory.' Indeed, there was nothing to indicate
that Pctitiof;e;r’s situafion, as a high functioning albeit autistic nincteen year old, differed

markedly from that of other, more typical teenagers, who are often equally unable to

""Thus, for example, Mother conceded that Petitioner was able to shower and get
dressed (1 R.T. pp. 79-80, 166-67), and that Petitioner merely needed “guidance” in other
daily tasks. (1 R.T. p. 191.)
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perform such tasks, but for whom the radical remedy of conservatorship is never
contemplated, much less implemented.

F-‘;nally, and more fundamentally, the testimony of Mother — the only evidence
~adduced in support of the proposed conservatorship — could not be said to be “clear and
c&ﬁvincing,”— because that testimony was contradicted by virtually all of the remaining

- 1. 1
i-

evidence in this case. That evidence included not oni; i testimony of L K., who
although also not unbiased had resided with and cared for Petitioner almost her entire life,
and who testified among other things that Petitioner could perform rudimentary cooking

tasks and otherwise take care of herself “as much as any teenager can.” (2 R.T. pp. 463-

65.) It also included the testimony of three separate experts, from both the psychological

and éduc_ational fields, who testified that Petitioner, although autistic, was high
functionfng and intelligent, that her disabilities or impairment did not warrant the
" imposition ofa conservatorship, and that there were numerous, less restrictive alternatives
bywhlch Petitioner could be trained to or assisted in performing necessary life tasks;
Asa resulf, this case, if anything, is signiﬁéantly less “nuanced” or “close” than
the type of case envisioned by the court in 7'.J., in which consideration of the “clear and
convincing evidence” standard by both the trial and the reviewing court would
nonetheless make an outcome. Indeed, the evidence in support of the judgment in this

case was if anything weaker than that found in Henry V., Basilio T., and Alexis S., supra,

in whichr the appellate courts nonetheless reversed parental termination orders based on
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.thg fvailureb‘tﬂ(’)t meet thé “clear and convincing evidence” standard. Instead, th¢ Court of

- Appeal in this case relied upon a discredited and overly deferential standard that
improperly allowed that heightened standard to “disappear” on appeal. As such, the
Court of Appeal’s actions represented a return to the “no evidence” or “modicum”
Thompson stz;ndard that the Court in Jackson roundly condemned, and enabled a young
woman to be conserved against her will based upon the slightest of evidence.

As a result, the Court of Appeal’s decision in this case, and its refusal to apply the
“clear ar;d convincing” evidence standard on appeal, was both erroneous and prejudicial,
. and requife;reversal of the resulting conservatorship order.

CONCLUSIOCX

For the reasons stated above, this Court should reverse the Court of Appeal
opinion, hold that a reviewing court in a conservatorship proceeding must find substantial
evidence from which the trial court could have made the necessary findings based on

clear and convincing evidence, and reverse the conservatorship order in this case.

DATED: May 28, 2019 GERALD J. MILLER
Attorney at Law

Petitioner O.B.
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