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PETITION FOR REVIEW 

The People of the State of California respectfully petition for review 

of the decision by the Court of Appeal, Fifth Appellate District, filed on 

July 10, 2018, in People v. Valencia (F072943), reversing defendant Jose 

Luis Valencia’s conviction for gang participation (Pen. Code, § 186.22, 

subd. (a))1 and several gang enhancements (§ 186.22, subd. (b)), as well as 

vicarious firearms enhancements (§ 12022.53, subds. (c), (d), (e)(1)), due to 

the erroneous admission of gang expert testimony that the court determined 

to be prejudicial.  (See Exh. A, typed Opn.)  No petition for rehearing was 

filed.  This petition is timely.  (Cal. Rules of Court, rule 8.500.)2 

Defendant and codefendant, Edgar Isidro Garcia, were charged and 

tried together in the trial court.  Both defendant and codefendant appealed 

from their convictions, but their appeals were not consolidated.  The Court 

of Appeal issued separate unpublished decisions in the two appeals, 

reaching identical conclusions on the issues of whether gang expert 

testimony about predicate offenses violated People v. Sanchez (2016) 

63 Cal.4th 665 (Sanchez) and whether that claim had been forfeited.  

(Exh. A; see People v. Valencia (July 10, 2018, F073515) [nonpub. Opn.].)  

The People are filing substantially similar petitions for review in both 

cases. 

 

 

 

                                              
1 All further statutory references are to the Penal Code unless 

otherwise specified. 
2 All further rule references are to the California Rules of Court 

unless otherwise indicated. 
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ISSUES PRESENTED FOR REVIEW 

1. Did defendant’s failure to object at trial, after review was 

granted in People Sanchez (2016) 63 Cal.4th 665 but before the case was 

decided, forfeit his claim that a gang expert’s testimony conveyed case-

specific hearsay in violation of his Sixth Amendment right of 

confrontation? 

2. Did the gang expert’s testimony regarding predicate offenses to 

establish a “pattern of criminal gang activity” (§ 186.22, subd. (e)) and the 

existence of a “criminal street gang” (§ 186.22, subd. (f)), which did not 

relate to the particular events and participants alleged to have been involved 

in the case being tried, convey case-specific facts, or did it convey only 

general background information concerning the existence, history, and 

operations of the gang? 

STATEMENT OF THE CASE 

On August 24, 2014, defendant and his codefendant, Edgar Isidro 

Garcia, drove by an Arvin car wash and shot at Alejandro Perez and Jose 

Baeza as they sat on the tailgate of a truck in the parking lot.  (2RT 239-

240, 285-286; 3RT 470-471.)3  Both defendant and codefendant were 

Arvina 13 gang members at the time of the shooting.  (4RT 881, 887.)  The 

Kern County District Attorney charged defendant with three counts of 

attempted premeditated murder (§§ 187, subd. (a), 189, 664), one count of 

felony evading (Veh. Code, § 2800.2), one count of participation in a 

criminal street gang (§ 186.22, subd. (a)), three counts of assault with a 

firearm (§ 245, subd. (a)(2)), and one count of allowing another person to  

                                              
3 “CT” refers to the Clerk’s Transcript on Appeal; “RT” refers to the 

Reporter’s Transcript on Appeal; “Supp CT” refers to the Supplemental 
Clerk’s Transcript on Appeal. 
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discharge a firearm from a motor vehicle (§ 26100, subd. (b)), with various 

gang, firearm, and great bodily injury enhancements.4  (1CT 135-154.)  A 

first trial resulted in a guilty verdict as to the evading charge, the dismissal 

of one count of attempted murder and one count of assault with a firearm, 

and a mistrial due to jury deadlock as to the remaining counts.  (2CT 388.)  

A second trial was then held. 

The prosecution presented gang expert testimony to prove the offense 

of participation in a criminal street gang and the gang enhancements 

(§ 186.22, subds. (a) & (b)).  The gang expert testified, without objection,5 

about three predicate offenses committed by other members of the Arvina 

13 criminal street gang to prove a “pattern of criminal gang activity” and 

the existence of a “criminal street gang” (§ 186.22, subds. (e) & (f)).  (4RT 

861-867.)  In preparation for his testimony, the gang expert reviewed 

certified copies of pleadings and docket information arising from the three 

predicate offenses, which were admitted into evidence.  (4RT 861-867; 

Supp. CT 24-107.)  He also reviewed relevant police reports, which were 

not admitted into evidence, and spoke with the officers involved in the 

investigations in those cases.  (4RT 862, 864, 866.)  At trial, the gang 

expert testified regarding specific facts about the offenses and subsequent 

convictions.  (4RT 861-867.)  The jury convicted defendant as charged, 

including the gang participation charge and the multiple gang  

                                              
4 Codefendant was similarly charged. 
5During the gang expert’s testimony, defendant asked for a 

“continuing objection pursuant to Crawford and People v. Edwards” when 
the gang expert testified that he reviewed police reports and field interview 
cards pertaining to defendant.  (4RT 882.)  However, defendant made no 
similar objection when the gang expert testified regarding the predicate 
offenses and codefendant Garcia.  (4RT 861-881.) 
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enhancements.  (3CT 784-798.)  Defendant admitted the gang allegation as 

to the felony evading charge.  (3CT 802; 8RT 1579-1580.) 

On appeal, defendant argued that the gang expert improperly 

conveyed case-specific testimonial hearsay in violation of Crawford v. 

Washington (2004) 541 U.S. 36 and People v. Sanchez, supra, 63 Cal.4th at 

p. 665.  (Opn. at p. 3.)  Defendant challenged the gang expert’s testimony 

regarding (1) the predicate offenses; (2) police reports dated September 3, 

2012, December 9, 2012, and April 18, 2014; and (3) field interview cards 

dated September 27, 2010, and July 13, 2013.  (Opn. at p. 21.)  In an 

unpublished opinion, the Court of Appeal found that the claim was not 

forfeited (Opn. at pp. 15-16) and agreed that the gang expert’s testimony 

regarding the predicate offenses involved improper case-specific facts in 

violation of Sanchez (Opn. at pp. 21-23).  While acknowledging that 

Sanchez defined case-specific facts as “those relating to the particular 

events and participants alleged to have been involved in the case being 

tried” (Sanchez, supra, 63 Cal.4th at p. 676), the Court of Appeal reasoned, 

“Testimony establishing a predicate offense, including a predicate 

offender’s gang affiliation at the time of the offense, is case specific 

because the facts are beyond the scope of a gang expert’s general 

knowledge.”  (Opn. at p. 22.)  It further concluded that the error compelled 

reversal of the gang participation conviction, the gang enhancements, and 

the vicarious firearms enhancements, though reversal of the remaining 

convictions was not warranted.  (Opn. at p. 23 and fn. 9.)  In light of its  
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conclusions, the Court of Appeal did not decide whether the admission of 

the testimony regarding the police reports and field interview cards was 

prejudicial.  (Opn. at p. 24.)6 

REASONS FOR GRANTING REVIEW 

I. THIS COURT SHOULD GRANT REVIEW TO RESOLVE 
A CONFLICT IN THE COURTS OF APPEAL ON AN 
IMPORTANT QUESTION OF LAW CONCERNING 
FORFEITURE OF A SANCHEZ CLAIM 

Review should be granted to address whether a defendant’s failure to 

object at trial, before Sanchez was decided, forfeits his claim that a gang 

expert’s testimony related case-specific hearsay in violation of his Sixth 

Amendment right of confrontation.  The question is an important one left 

unresolved by Sanchez that has led to conflicting decisions in the Courts of 

Appeal.  (Opn. at pp. 15-16; compare People v. Veamatahau (2018) 

24 Cal.App.5th 68, 72 & fn. 7 [not forfeited]; People v. Jeffrey G. (2017) 

13 Cal.App.5th 501, 507-508 [same]; People v. Meraz (2016) 

6 Cal.App.5th 1162, 1170, fn. 7 [same];  with People v. Perez (2018) 

22 Cal.App.5th 201, 206-212, review granted July 18, 2018, S248730 

[forfeited]; People v. Blessett (2018) 22 Cal.App.5th 903, 925-941, review 

granted August 8, 2018, S249250 [same]; see People v. Ochoa (2017) 

7 Cal.App.5th 575, 585, fn. 7 [defendant failed to preserve a standing 

objection]; see also People v. Yates (2018) 25 Cal.App.5th 474, 487-488 

[Sanchez claim forfeited in SVP trial].) 

                                              
6 The Court of Appeal reached a similar conclusion in codefendant’s 

appeal.  (People v. Valencia (July 10, 2018, F073515) [nonpub. Opn.].)  
The People are concurrently filing a petition for review in that case as well. 
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This Court has already granted review on the question in People v. 

Perez, S248730, a pre-Sanchez case concerning whether the defendant’s 

failure to object at trial forfeited his claim that a gang expert’s testimony 

involving case-specific hearsay violated his Sixth Amendment right of 

confrontation.  There is no material factual difference here, so this Court’s 

decision in Perez will resolve the same issue in this case. 

Accordingly, review is warranted to ensure uniformity among the 

courts of appeal on an important question of law.  (Rule 8.500(b)(1).)  

Because the present case raises the same issue presented in Perez, the 

People respectfully request that this Court grant review and defer briefing 

on the issue pending the decision in Perez. 

II. THIS COURT SHOULD GRANT REVIEW TO RESOLVE 
A CONFLICT IN THE COURTS OF APPEAL ON AN 
IMPORTANT QUESTION OF LAW CONCERNING 
WHETHER GANG EXPERT TESTIMONY ABOUT 
PREDICATE OFFENSES IS CASE-SPECIFIC 

Review should also be granted to address whether gang expert 

testimony about predicate offenses is case-specific or whether it constitutes 

background information about the existence, history, and operations of the 

gang.  The question is an important one left unresolved by Sanchez that has 

led to conflicting decisions in the Courts of Appeal.  The People 

acknowledge that there will be no need to address the Sanchez claim here if 

this Court finds the claim in Perez is forfeited.  However, in the event this 

Court does not find the claim forfeited, it should grant plenary review in 

this case to decide whether gang expert testimony about predicate offenses 

is case-specific or whether it constitutes background information about the 

existence, history, and operations of the gang. 
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In Sanchez, this Court explained that a gang expert is precluded from 

relating to the jury case-specific facts about which he or she has no 

independent knowledge.  (Sanchez, supra, 63 Cal.4th at p. 676.)  Sanchez 

defined “case-specific facts” as “those relating to the particular events and 

participants alleged to have been involved in the case being tried.”  (Ibid.)  

This Court held that case-specific facts are necessarily admitted for their 

truth and are therefore hearsay, requiring proper admission through an 

applicable hearsay exception or by way of a valid hypothetical question.  

(Id. at pp. 684, 686.)  Additionally, if the hearsay evidence is testimonial, 

then there is a confrontation clause violation unless there is a showing of 

unavailability and the defendant had a prior opportunity for cross-

examination or forfeited that right by wrongdoing.  (Id. at p. 686.) 

However, Sanchez did not call into question the propriety of a gang 

expert’s testimony concerning background information regarding his 

knowledge and expertise, even when that background knowledge is offered 

for its truth.  (Sanchez, supra, 63 Cal.4th at p. 685.)  This Court drew a key 

distinction between hearsay regarding “general knowledge” in the expert’s 

field – which the expert is permitted to convey to the jury – and hearsay 

about “case-specific facts.”  (Id. at pp. 683-686.)  Thus, the traditional 

latitude afforded to experts to describe background information and 

knowledge in their area of expertise has not changed.  (Id. at p. 685.) 

Application of the rule in Sanchez to predicate offense testimony 

remains unclear.  Sanchez did not specifically address evidence relating to 

predicate offenses as part of its analysis.  The Court described the expert 

testimony “about general gang behavior” and “descriptions of the Delhi 

gang’s conduct and its territory” as “background testimony” that was 

“relevant and admissible evidence as to the Delhi gang’s history and 

general operations.”  (Id. at p. 698.)  However, the Court’s description did  
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not provide specific guidance as to whether expert testimony about a prior 

offense committed by a particular gang member, required to establish a 

“pattern of criminal gang activity” (§ 186.22, subd. (e)) and the existence of 

a “criminal street gang” (§ 186.22, subd. (f)), constitutes case-specific 

testimony when the prior offense involves gang members who are not 

involved in the charged offenses. 

The Court of Appeal in this case held that the gang expert’s testimony 

concerning the predicate offenses was case-specific, testimonial hearsay.  

(Opn. at pp. 21-23.)  It expanded Sanchez’s definition of case-specific facts 

to include not only facts specific to the defendants and their conduct but 

also to facts that are beyond the scope of a gang expert’s general 

knowledge.  (Opn. at p. 22.)  In essence, the court broadly determined that 

any information about prior criminal conduct that is derived from 

conversations with investigating officers or review of their reports is case-

specific.  (Opn. at p. 22.)  The court justified its conclusion, “To hold 

otherwise would allow the prosecution to prove the existence of a gang 

through predicate offenses without any actual evidence in the record that 

the crimes were committed by actual gang members.”  (Opn. at p. 23.) 

The Court of Appeal’s fear that the existence of a criminal street gang 

could be proved without any evidence in the record that predicate offenses 

were committed by actual gang members is unfounded in this case.  The 

certified records showing that the predicate offenses resulted in convictions 

were properly admitted and proved that the offenses were in fact 

committed.  (4RT 861-867; 4CT 820.)  In addition to relating the contents 

of the police reports and certified documentation, the gang expert opined 

that the predicate offenses were committed by Arvina 13 gang members, 

sometimes for the benefit of and in association with the gang.  (4RT 862, 

865, 867.) 
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A gang expert may properly rely on reports about gang investigations, 

court records relating to gang prosecutions, and conversations with 

investigating officers to form opinions about a predicate offender’s gang 

affiliation and motivations.  (§§ 801, subd. (a) [expert opinion testimony 

may be based on admissible or inadmissible matter made known to the 

expert before the hearing that is of a type that reasonably may be relied 

upon by an expert in forming the opinion], 802; Sanchez, supra, 63 Cal.4th 

at pp. 671, 698 [gang expert testimony based on “well-recognized sources 

in [his or her] area of expertise,” which included gang members and 

community members, police reports, and court records]; id. at p. 685 [“Any 

expert may still rely on hearsay in forming an opinion, and may tell the jury 

in general terms that he did so.”].)  In finding prejudicial Sanchez error 

here (Opn. at pp. 22-23), the Court of Appeal essentially ignored the 

significant value of the certified documents and expert opinion testimony 

that were properly admitted to prove the existence of a criminal street gang. 

Again, lower courts are divided about whether gang expert testimony 

about predicate offenses is case-specific.  Some courts have determined that 

such predicate offense testimony constitutes background testimony about a 

gang’s history and operations and is properly admitted even though the 

testimony is technically based on hearsay.  (People v. Blessett, supra, 

22 Cal.App.5th at pp. 943-945 [Third Appellate District]; People v. Vega-

Robles (2017) 9 Cal.App.5th 382, 411 [First Appellate District]; People v. 

Iraheta (2017) 14 Cal.App.5th 1228, 1247 [First Appellate District]; People 

v. Meraz, supra, 6 Cal.App.5th at p. 1175 [Second Appellate District]; cf. 

People v. Ochoa, supra, 7 Cal.App.5th at pp. 588-589 [First Appellate 

District][evidence concerning predicate offenses is case-specific under 

Sanchez].)  Under this interpretation, testimony about a gang’s operations, 

history and rivalries, primary activities, and pattern of criminal activities  
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that is unrelated to the defendants or the current offenses establishes the 

existence of a criminal street gang “irrespective of the events and 

participants in the case being tried.”  (People v. Blessett, supra, 

22 Cal.App.5th at pp. 943-945; People v. Meraz, supra, 6 Cal.App.5th at 

p. 1175; cf. People v. Ochoa, supra, 7 Cal.App.5th at pp. 588-589 [First 

Appellate District] [evidence concerning predicate offenses is case-specific 

under Sanchez].) 

The lower court decisions are in direct conflict on this issue, even 

within a single appellate district, and should be resolved by this Court.  

Guidance is needed concerning the currently theoretical line that separates 

background information and knowledge from case-specific facts.  This 

issue impacts every case involving gang-related charges or allegations.  

Moreover, the effects are potentially severe. 

Reversal of the gang-related charges and enhancements will be 

required in the vast majority of the existing cases if predicate offense 

testimony and related opinion testimony are deemed case-specific because 

certified records of conviction, which are frequently admitted to 

supplement gang expert testimony on predicate offenses, often do not 

contain any information regarding the offender’s gang affiliation or 

membership status.  (§ 186.22, subd. (f) [“criminal street gang” requires 

proof that its “members individually or collectively engage in or have 

engaged in a pattern of criminal gang activity”]; see Opn. at p. 23.)  Such a 

ruling would also require the prosecution to call several additional 

witnesses with personal knowledge of the prior offenses and the offenders’ 

gang affiliations, essentially creating mini-trials on past gang conduct 

within the trial on the current offenses. 

This Court should grant review to settle these important questions of 

law that have produced conflicting results in the Courts of Appeal.  

(Rule 8.500(b)(1).) 
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CONCLUSION 

The People respectfully request that this Court grant review on both 

issues, holding the case pending this Court’s decision in Perez and ordering 

briefing on the predicate offense issue if the issue is not forfeited. 
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