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INTRODUCTION

Plaintiffs and appellants Jazmina Gerard, Kristiane McElroy, and
Jeffrey Carl (plaintiffs) urge the Court to review two issues related to the
Legislature’s enactment of Senate Bill No. 327 (SB 327). Neither raises an
important question of law. Nor do plaintiffs claim there is a split of
authority among the courts of appeal as to either one. And neither was the
basis for the court of appeal’s holding below. The Court should deny the
petition.

The first issue plaintiffs raise is whether the Legislature can “dictate
to the Judiciary how to interpret laws regarding meal period requirements”
enacted by a prior Legislature. Obviously, the answer is no. As the courf
of appeal observed, “[u]ltimately, the interpretation of a statute is an
exercise of the judicial power the Constitution assigns to the courts.” (Slip
Op. at p. 8.) In no sense did the court consider itself “bound” by SB 327 in
rendering its opinion below.

Plaintiffs’ second issue — whether the legislature can “retroactively
deprive healthcare workers of their vested rights to millions of dollars of
premium pay . . . without due process of law?” — is equally uninteresting.
The answer is again an obvious no. In enacting SB 327, the Legislature did
no such thing. Nor did the court of appeal say it did.

Curiously, although plaintiffs’ petition focuses exclusively on

whether SB 327 affects the validity of the meal period waiver provision in



Wage Order No. 5, the court of appeal’s holding that the waiver provision
was valid did not depend upon SB 327. In reversing its earlier opinion, the
court concluded that “[u]pon reconsideration, it appears we erred in Gerard
1.’ (Slip Op. at p. 6.) As Gerard notes, “[r]elying on what it termed ‘a
subtle but critical distinction in administrative law’ between when a
regulation is ‘adopted’ and when it is ‘effective,’ the court reversed itself
and held that Section 11(D) was effective when adopted[.]” (Petition at 9,
original italics.)

That distinction, not SB 327, was the basis for the court of appeal’s
holding. Plaintiffs’ petition raises no issue regarding the correctness of this
holding. It focuses only on SB 327, which the court of appeal noted merely
“reinforces our conclusion that Section 11(D) is valid.” (/d.) In other
words, classic dictab. The Court should deny review.

ARGUMENT

The first issue plaintiffs ask the Court to review is whether the
Legislature can “dictate to the Judiciary how to interpret laws™:

Can the Legislature dictate to the Judiciary how to interpret

laws regarding meal period requirements that a prior

Legislature had enacted and amended, forcing courts to

conclude that employers do not owe their healthcare workers

millions of dollars of premium pay already earned and vested
under Labor Code Section 226.7?

Clearly, the answer is no. No further guidance from the Court is

needed. The Legislature cannot “dictate” to courts how they should



interpret statutes or “force” them to conclude anything. Orange Coast did
not argue otherwise. Nor did the court of appeal consider itself bound to
reach any particular conclusion because the Legislature enacted SB 327.
To the contrary, the court affirmed the bedrock principle that “’a legislative
declaration of an existing statute’s meaning is neither binding nor
conclusive in construing the statute. Ultimately, the interpretation of the
statute is an exercise of the judicial power the Constitution assigns to the

299

courts. . . (Slip Op. at p.8, quoting Western Security Bank v. Superior
Court (1997) 15 Cal.4th 232, 244.)

Quoting this Court’s opinion in Western Security Bank, supra, the
court of appeal cited the equally well-established principle that
“[n]evertheless, the Legislature’s expressed views on the prior import of its
statutes are entitled to due consideration, and we cannot disregard them.”
(Id.) In other words, settled law. No controversy. There’s nothing to
review here.

The second issue plaintiffs raise is whether the Legislature can
“retroactively deprive healthcare workers” of vested rights without due
process:

Can the Legislature retroactively deprive healthcare workers

of their vested rights to millions of dollars of premium pay
under Labor Code Section 226.7 without due process of law?

Again, the answer is no. In no context, including this particular

case, can the Legislature “deprive individuals of vested rights without due



process.” Nor did the Legislature do so by enacting SB 327. It simply
made plain that its intent in enacting SB 327 was to clarify existing law.
Again quoting Western Security, the court of appeal noted an “’amendment
which in effect construes and clarifies a prior statute must be accepted as
the legislative declaration of the meaning of the original act, where the
amendment was adopted soon after the controversy arose concerning the
proper interpretation of the statute. . . .”” (Slip Op. at p. 8.) Although
neither binding nor conclusive, the Legislature’s expressed views are
entitled to due consideration. (Western Security, supra, 15 Cal.4th at p.
244.) Here, too, the court of appeal applied settled law and this Court’s
prior guidance.

Notably, even though plaintiffs’ petition focuses only on SB 327, the
new law was not the basis of the court of appeal’s holding. The court held
section 11(D) was valid because it reconsidered its “conclusion that section
11(D) conflicts with section 512(a).” (Slip Op. at p. 6.) In doing so, the
court acknowledged it “failed to account for a subtle but critical distinction
in administrative law — the date and agency regulation order is adopted is
not the same as the date it becomes effective.” (Slip Op. at 6, original
italics.) Plaintiffs do not challenge the correctness of this conclusion.

CONCLUSION

The Court should deny the petition.
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