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and local government fiscal impacts of the initiative (concluding on February 10, 2016); and 3)
without providing herself the statutorily permitted 65 day period to prepare a title and summary of
the chief purpose and points of the measure.

2. Instead, Respondent will issue a title and summary for the January 25, 2016
initiative on or before February 25, 2016, after having provided NO public review period, giving
the LAO just 16 days to analyze an extremely complex initiative, and providing herself just 31
days to prepare a title and summary for the proposed initiative. It should be noted that as of the
date this petition was filed, the LAO had already missed the deadline to transmit its fiscal analysis
to the Attorney General.

3. These errors were caused by Respondent’s decision to accept the January 25, 2016
submission by Real Parties as an “amendment” to Real Parties’ prior initiative filed on December
22, 2015 (the self-titled “The Justice and Rehabilitation Act”). It is this error Petitioners
challenge and seek to correct. In short, the January 25, 2016 is not an amendment of the prior
initiative draft — it is a completely different and new initiative.

4. This matter is complicated by the fact that Real Parties are apparently now acting
as agents of Governor Jerry Brown. Shortly after the January 25, 2016 filing, the Governor
publicly announced that he was going to propose a ballot measure to eliminate over 40 years of
determinate sentencing law and several sentencing and parole laws enacted by the voters during
the same time period. Petitioners are not aware that Governor Brown had any connection or role
with Real Parties’ December 22, 2015 submission.

5. In addition to the public harm caused by this error if not immediately corrected,
Respondent will have allowed Real Parties to “cut in line” ahead of five other proposed initiatives
filed after December 22, 2015 but prior to January 25, 2016.

6. Prior to January 1, 2015, once a proponent submitted the text of a proposed
initiative to the Attorney General’s office, the law provided very little opportunity to change or
amend the text of the imitiative, even to fix typographical crrors, grammar mistakes, or more
substantive legal defects discovered during the Attorney General and LAO review. Moreover, the
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law provided no period for the public to review and comment on a proposed initiative measure to
assist in the discovery of such mistakes.

7. In 2014, the Legislature passed, and the Governor signed, Chapter 697 which
made several changes to the initiative qualification process. Principal among these changes was
the creation of a 30-day public inspection period and authorization to allow the proponent to
“submit amendments to the measure that are reasonably germane to the theme, purpose, or
subject of the initiative measure as originally proposed.” (Elec. Code § 9002(b).)  Such
amendments could be filed any time, up to and including 5 days after the close of the public
inspection period.

8. In addition, the LAO is given a full 50-days to study the fiscal impact of the
proposed initiative measure. In this regard, the “germaneness” requirement is important, because
the LAO will have commenced its analysis of the original filing. A late-filed amendment allows
the LAO only 15 or more days to analyze the amendments to determine if they change the fiscal
impact of the measure. Lastly, the Attorney General is required to issue the title and summary,
including a summary of the LAO’s fiscal impact analysis within 15 days following receipt of the
LAO’s review. In total, the entire title and summary/fiscal analysis process must be concluded
within 65 calendar days.

9. The clear purpose of the changes to Elections Code section 9002 was to allow
proponents of an initiative measure to correct errors and consider and implement public
comments into the originally filed initiative. The intent of the statutory changes was not to allow
a proponent to “gut-and-amend” a previously filed measure with a complete rewrite and thereby
short-cut the analysis and review process.

10.  There can be no plausible legal argument that the January 25, 2016 submission is
“reasonably germane to the theme, purpose, or subject” of the initiative measure submitted on
December 22, 2015. As indicated more fully herein, real parties’ original filing was a statutory
measure that dealt with the procedure for prosecuting a juvenile as an adult. The subscquent

filing proposes to add a Constitutional Amendment, which effectively repeals nearly four decades

/11
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of determinate sentencing law, several voter-approved initiatives, and would permit the granting
of parole to tens of thousands of current adult felons serving terms in state prison.

11. Real Parties’ may unquestionably attempt to qualify their new measure for the
statewide ballot. However, they must comply with the requirements of Elections Code like
everyone else. The January 25, 2016 filing must be treated as a new filing and all the procedures
and requirements that follow from that date should be immediately instituted.

12. Additionally, Respondent Attorney General may unquestionably issue a circulating
title and summary for real parties’ originally-filed initiative and, after the process has played itself
out, a circulating title and summary for Real Parties’ newly filed initiative.

13. This Court should act immediately to prohibit the Attorney General from allowing
Real Parties’ new measure from unlawfully jumping ahead in line, which has the effect of
denying the public its statutory right of review, and depriving the LAO with the full allotted time
to analyze the fiscal impact of the proposed initiative. Real parties must start their attempt to

qualify its measure at the same place all measures start under the Elections Code.

PARTIES

14. Petitioner, ANNE MARIE SCHUBERT, is a citizen of the State of California and
a registered voter and taxpayer in Sacramento County. Ms. Shubert is the elected District
Attorney of the County of Sacramento. Ms. Shubert brings this action in her personal capacity
only,

15. Petitioner CALIFORNIA DISTRICT ATTORNEYS ASSOCIATION is an
incorporated nonprofit association recognized as a mutual benefit corporation by the State of
California and recognized as an IRC 501(c)(6) nonprofit association by the Internal Revenue
Service. Petitioner CALIFORNIA DISTRICT ATTORNEYS ASSOCIATION is domiciled in
California and maintains its headquarters in Sacramento.

16.  Respondent KAMALA HARRIS is the ATTORNEY GENERAL of California.
The Elections Code directs the Attorney General to accept new ballot initiative measures and

reasonable germane amendments thereto, and thereafter preparc a circulation title and summary

4
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(not to exceed 100 words) describing the purpose and effect of each ballot measure. (Elec. Code,
§ 9006.) The circulation title and summary is displayed on each section of a signature petition
circulated by initiative proponents. The Attorney General is named in her official capacity only.

17.  Real Party In Interest MARGARET R. PRINZING is a named proponent of the
Public Safety and Rehabilitation Act of 2016. On information and belief, Real Party In Interest is
a registered voter and resident of the State of California.

18.  Real Party In Interest HARRY BEREZIN is a named proponent of the Public
Safety and Rehabilitation Act of 2016. On information and belief, Real Party In Interest is a
registered voter and resident of the State of California.

19.  The true identities and capacities of Respondents DOES I through X are unknown
to Petitioners at this time. When their identities and capacities have been ascertained, Petitioners
will seek leave to amend this pleading to set forth that information.

JURISDICTION AND VENUE

20.  Petitioners bring this action as a petition for writ of mandate pursuant to Elections
Code section 13314 and Code of Civil Procedure sections 1085 and 1086. Section 13314
provides that petitioners who are electors of the State may seek a writ of mandate for any error in
neglect of official duty that has occurred or is about to occur. Such an action has priority over all
other civil matters. Sections 1085 and 1086 provide that petitioners may seek a writ of
prohibition/mandate to restrain respondents from taking any official action violation of law.
Pursuant to Elections Code section 13314, the exclusive venue for this action is Sacramento
County. (Elec. Code, § 13314(b)(3).)

21.  Code of Civil Procedure section 1086 provides that when a verified petition is
submitted by a party “beneficially interested,” a writ “must issue where there is not a plain,
adequate speedy remedy in the ordinary course of law.” Petitioners are registered voters of the
State of California and are beneficially interested in this matter.

22. Petitioner is informed and believes, and on that basis alleges, that issuance of a
writ requested herein will not interfere with the conduct of any election.

I
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FACTUAL ALLEGATIONS

23. On December 22, 2015, Real Parties In Interest submitted the “The Justice and
Rehabilitation Act” to the Attorney General’s Office pursuant to Elections Code section 9001
requesting a circulating title and summary. Under section 9002, all proposed statewide initiative
measures are posted by the Attorney General’s Office for public review for a period of 30 days.
The intention of the 30-day public review period is to give members of the public an opportunity
to comment on proposed measures.

24. When it was filed in December, “The Justice and Rehabilitation Act” was
designated by the Attorney General as measure number 15-0121. (See Exhibit A hereto and
incorporated herein by this reference.)

25. The initial version of the initiative measure primarily sought to eliminate a
prosecutor’s discretion to directly file a case involving a juvenile in adult court and eliminated all
presumptions that serious/violent offenders are unfit to be prosecuted in juvenile court. These
statutory laws were a significant part of Proposition 21, enacted by the voters in 2000.

26.  However, on January 25, 2016 — after the close of the public review period — Real
Parties In Interest filed a purported amendment to initiative number 15-0121. This time the
measure was titled the “Public Safety and Rehabilitation Act of 2016.” (See Exhibit B hereto
and incorporated herein by this reference.)

27. More than just a change in name, however, the new measure changed entirely the
purpose and intent of the prior measure. Now, instead of focusing on whether to charge juveniles
as adults at the outset of a criminal action, the new language, proposing a Constitutional
amendment, effectively repeals nearly 40 years of determinant sentencing law, and authorizes
parole hearings for an estimated 30,000 - 40,000 felons serving their sentences in state prison.

28. For example:

e The new Constitutional language in the measure now permits adult inmates
sentenced to non-violent felony offenses to be eligible for parole consideration
after completion of only the term of their primary offense.

/11
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The new proposed measure also now effectively repeals Proposition 8, the
Victims® Bill of Rights, enacted by the voters in June 1982. Proposition §
amended the Constitution to provide, “Any prior felony conviction of any person
in any criminal proceeding ... shall subsequently be used without limitation for
purposes of ... enhancement of sentence in any criminal proceeding.” (Cal. Const.,
art. 1, § 28(f)), renumbered by Prop. 9 in 2008 as art. I, § 28(f)(4).) The proposed
initiative also will exclude prior convictions in making prisoners eligible for parole
consideration. In other words, criminal defendants whose sentences were
increased for these enhancements will be eligible for parole at the same time as
defendants who do not have any enhancements.

The new language in the measure now calls for excluding consecutive sentences
from the full term of the primary offense for adult felons. Adult felons who
commit multiple crimes against multiple victims will be eligible for early release
at the same time as inmates who commit only one crime against one victim.

Under the newly amended language “alternative sentences” involving increased
punishment like the Three Strikes law will now be excluded from the full term of
the primary offense for many offenders. Thus, repeat serious and violent offenders
will now be eligible for early release at the same time as inmates who have no
criminal histories.

The proposed amended initiative will now give the California Department of
Corrections and Rehabilitation (CDCR) unilateral and unlimited authority to award
credits to all inmates, regardless of their charges or sentences, for good behavior
and approved rehabilitative or educational achievements. The Penal Code
currently provides that most prisoners serve only 50 percent of their sentences.

The proposed amended measure now also effectively repeals Marsy’s Law
(Proposition 9), the Victims’ Bill of Rights Act of 2008. Marsy’s Law amcnded

the California Constitution, to provide:
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Truth in Sentencing. Sentences that are individually imposed upon
convicted criminal wrongdoers based upon the facts and
circumstances surrounding their cases shall be carried out in
compliance with the court’s sentencing orders, and shall not be
substantially diminished by early release policies intended to
alleviate overcrowding in custodial facilities. The legislative
branch shall ensure sufficient funding to adequately house inmates
for the full terms of their sentences, except for statutorily
authorized credits which reduce those sentences.

(Cal. Const., art. I, § 28(f)(5), emphasis added.)

Thus, the newly amended measure does exactly what the voters prohibited in Marsy’s

Law. It enacts early release policies intended to alleviate prison overcrowding.

29.

The newly amended initiative language also essentially repeals Proposition 184,
the Three-Strikes law. Because the amended language appears to treat two strikes
and three strikes as “alternative sentences,” and allow parole consideration after
service of the new crime without respect to the prior convictions, it will conflict
with, and essentially repeal, Proposition 184 which was passed in 1994.

The new initiative language also effectively repeals the so-called “10-20-Life”
law. Penal Code section 12022.53, the 10-20-Life law was overwhelmingly
passed by the legislature in 1997 to combat gun violence. The 10-20-Life law
mandates enhancements in certain serious offenses of 10 years for the use of a gun,
20 years for the intentional discharge of a gun, and life for the discharge of a gun
that results in death or great bodily injury. However, because the newly amended
initiative excludes consideration of enhancements in determining parole
consideration, if a firearm allegation is not used to make an offense a violent
offense, the 10-20-Life enhancement will be disregarded.

The new language is for all intents and purposes a new proposed measure

unlawfully camouflaged as an amcndment to an existing measure. The new version of the

initiative fails to meet the standard for amendments under law that requires any amendment to a

previously-filcd measure to be “reasonably germane to the theme, purpose, or subject of the

initiative measure as it was originally proposed.” (Elec. Code, § 9002(b) (emphasis added).)
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30. As further indication that the purported amendment exceeded the statutory
authority to amend a filed ballot measure, the LAO missed its own deadline to issue a fiscal
analysis, undoubtedly because of the sweeping and fundamental changes to the initially-filed
measure. Elections Code section 9004 requires the LAO to issue its analysis within 50 days after
the initial filing of the proposed initiative measure. The 50-day LAO deadline was Wednesday,
February 10, 2016.

31.  This Court should order Respondent ATTORNEY GENERAL to reject the
January 25, 2016 amendment to the measure as unlawful and not permitted by statute.

32.  Moreover, unless prohibited from doing so, Respondent ATTORNEY GENERAL
will issue within approximately the next 15 days the circulation title and summary to the
proponents of the illegally amended measure number 15-0121. This will allow the proponents of
the measure to circulate an unlawfully authorized initiative that has not completed the statutory
requirement to which all new initiative measures must adhere. Petitioners are thus compelled to

file the present Verified Petition for Writ of Mandate.

FIRST CAUSE OF ACTION

(Writ of Mandate: Prohibiting Official’s Error And Neglect Of Duty)
33.  Petitioner incorporates by reference each and every allegation made in Paragraphs
1 through 32 of this Petition as though fully set forth herein.

34.  Elections Code section 9002(b) provides in part:

During the public review period, the proponents of the proposed
initiative measure may submit amendments to the measure that are
reasonably germane to the theme, purpose, or subject of the
initiative measure as originally proposed.

35. Elections Code section 9002 was amended to its present form in 2014 by Senate
Bill 1253 (Steinberg, et al.). In considering the measure, the State Senate distributed an analysis

of the bill that clearly summarized the legislative intent of the law:

According to the author: ... The current 150 days to gather
signature does not provide enough time for public input or changes
to the inmitiative language. This bill extends the time allowed to
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gather signatures and establishes a prequalification process. The
prequalification process includes the ability to amend an initiative
before it appears on the ballot as long as the changes are
consistent with the original intent. ... Presently, there is not a
sufficient review process of initiatives by the public or the
Legislature where either is able to provide greater input and
suggest amendments or correct flaws before the measure is printed
on the ballot. Implementing a better public review process before
the title and summary process by the AG and allowing the
Legislature to hold a hearing after 25% of signatures are collected
helps address this deficiency. ***

(California Bill Analysis, Senate Floor, 2013-2014 Regular Session, Senate Bill 1253
(emphasis added) (see Exhibit C hereto and incorporated herein by this reference).)

36.  Instead of accepting Real Parties In Interest’s purported amendment, Respondent
ATTORNEY GENERAL’s should have rejected the amendment as not “reasonably germane to
the theme, purpose, or subject of the initiative measure as originally proposed.”

37.  Petitioners have a clear, present and substantial right to have Respondent
ATTORNEY GENERAL reject the amended measure on the basis that the amendments failed to
comply with applicable law.

38.  Petitioners have no plain, speedy, and adequate remedy in the ordinary course of
law other than the relief sought in this Petition because, unless ordered to reject the purported
January 25, 2016 amendment of them measure, Respondent will continue to process the new
language measure as a valid amendment. Respondent’s acceptance of the amendment will cause
injury, not only to Petitioners, but also to the other qualified voters in the State who will not have a
meaningful opportunity to participate in the public comment period afforded to for all new
measures and who will be compelled to consider an measure that is invalid on the basis that it has
not complied with the statuary formalities all new measures must complete before being
circulated.

39.  Petitioners arc, thus, compelled to file the present Writ of Mandate as provided in
Elections Code section 13314 and relatcd provisions enumerated herein.

11/
11/
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SECOND CAUSE OF ACTION

(Writ of Mandate: Prohibiting Official’s Error And Neglect Of Duty)

40.  Petitioner incorporates by reference each and every allegation made in Paragraphs
1 through 39 of this Petition as though fully set forth herein.

41.  Petitioners also have a clear, present and substantial right to have Respondent
prohibited from issuing a circulation title and summary for the amended measure on the basis that
the amendments failed to comply with applicable law.

42.  Petitioners have no plain, speedy, and adequate remedy in the ordinary course of
law other than the relief sought in this Petition because, unless prohibited from doing so,
Respondent will issue said circulation title and summary, thus allowing Real Parties In Interest /
proponents to commence circulating the improperly authorized measure. This action will cause
injury, not only to Petitioners, but also to the other qualified voters of California who will not have
had a meaningful opportunity to participate in the public comment period afforded to for all new
measures and who will be compelled to consider an measure that is invalid on the basis that it has
not complied with the statuary formalities all new measures must complete before being
circulated.

43.  Petitioners are, thus, compelled to file the present Writ of Mandate as provided in

Elections Code section 13314 and related provisions enumerated herein.

PRAYER FOR RELIEF

WHEREFORE, Petitioners, ANNE MARIE SCHUBERT and CALIFORNIA
DISTRICT ATTORNEYS ASSOCIATION pray:

l. For an alternative Writ of Mandate ordering Respondent Attorney General Harris,
her officers, agents, and all persons acting by, through or in concert with her to forthwith reject
Real Parties’ January 25, 2016 submission as an amendment to Measure No. 15-0121, or in the
alternative, to show cause why she should not be ordered to do so;

/1
/1
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2. For a peremptory Writ of Mandate ordering Respondent Attorney General Harris,
her officers, agents, and all persons acting by, through or in concert with her to forthwith reject
real parties’ January 25, 2016 amendment to Measure No. 15-0121;

3. For an alternative Writ of Mandate prohibiting Respondent Attorney General
Harris, her officers, agents, and all persons acting by, through or in concert with her from issuing
the circulation title and summary for Measure No. 15-0121 as amended by the purported January
25, 2016 amendment on or before February 25, 2016, to allow for a public review period, and for
a full period of time for the LAO to conduct its analysis or in the alternative, to show cause why
she should not be ordered to do so;

4. For a peremptory Writ of Mandate prohibiting Respondent Attorney General
Harris, her officers, agents, and all persons acting by, through or in concert with her from issuing
the circulation title and summary for Measure No. 15-0121 as amended by Real Parties In
Interest’s purported January 25, 2016 amendment on or before February 25, 2016 to allow for a
public review period, and for a full period of time for the LAO to conduct its analysis;

5. For attorneys’ fees and costs of this proceeding; and

6. For such other and further equitable relief as this Court may deem just and proper.
DATED: February 11,2016.  Respectfully submitted.

BELL, McANDREWS & HILTACHK, LLP

BY: %/m

THOMAS W. HILTACHK
BRIAN T. HILDRETH

Attorneys for Petitioners,
CALIFORNIA DISTRICT ATTORNEYS
ASSOCIATION and ANNE MARIE SCHUBERT
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VERIFICATION
STATE OF CALIFORNIA )
)
COUNTY OF SACRAMENTO )

I, ANNE MARIE SCHUBERT, am a Petitioner in this action. I have read the foregoing

Verified Petition for Writ of Mandate and know its contents. The same is true of my own

knowledge, except as to those matters which are therein stated on information and belief, and, as

to those matters, I believe it to be true.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Executed on February _{; , 2016, atm, California.

Ao Wit 504
E'MARIE SCHUBERT
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REMCHO, JOHANSEN & PURCELL, Lep

ATTORNEYS AT LAW
201 DOLORES AVENUE Robin B. Johanscn
SAN LEANDRO, CA 94577 James C. Harrison
PHONE: (510) 346-6200 Thomas A. Willis
FAX: (510) 346-6201 Karen Getman
EMAIL: mprinzing@rjp.com Margaret R. Prinzing
WEBSITE: www rj;com Andrew Harris .W erbrock
: ’ farry A. Berezin

Juan Carlos Ibarra

SACRAMENTO PHONE: (916) 264-1818 Joseph Remcho 1944-2007)

Kathleen J. Purcell (Ret)

December 21, 2015

VIA MESSENGER - Eﬂ =i / E@

Office of the Attorney General :
1300 “I” Street, 17th Floor DEC 22 205
Sacramento, CA 95814
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INITIATIVE COORDINATOR
Attention: Ashley Johansson, Initiative Coordinator ATTORNEY GENERAL'S OFFICE

Re: The Justice and Rehabilitation Act

Dear Ms. Johansson:

In accordance with the requirements of Elections Code section 9001(a), I request that
the Attorney General prepare a circulating title and summary of the chief purpose and points of the
initiative measure entitled the “The Justice and Rehabilitation Act.” The text of the measure, a
check for $200.00, and the certifications required by Elections Code sections 9001 and 9608 are
enclosed.

Please direct all correspondence and inquiries regarding this measure to:

Smart on Crime

c¢/o James C. Harrison

Margaret R. Prinzing

Harry A. Berezin

Remcho, Johansen & Purcell, LLP
201 Dolores Avenue

San Leandro, CA 94577

Phone: (510) 346-6200

Fax: (510) 346-6201

Sincerely,

argaret R. Pringing

Enclosure
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REMCHO, JOHANSEN & PURCELL,1Lp

ATTORNEYS AT LAW

201 DOLORES AVENUE
SAN LEANDRO, CA 94577
PHONE: (510) 346-6200
FAX: (510) 346-6201
EMAIL: mprinzing@zjp.com
WEBSITE: www.rjp.com

SACRAMENTO PHONE: (916) 264-1818

December 21, 2015

VIA MESSENGER

Office of the Attorney General
1300 “I” Street, 17th Floor
Sacramento, CA 95814
Attention: Ashley Johansson, Initiative Coordinator
Re:  The Justice and Rehabilitation Act

Dear Ms. Johansson:

Robin B. Johansen
James C. Harrison
Thomas A. Willis

Karen Getman

Margaret R. Prinzing
Andrew Harris Werbrock
Harry A. Berezin

Juan Carlos Ibarra

Joseph Remcho (1944-2003)
Kathleen J. Purccil (Ret)

In accordance with the requirements of Elections Code section 9001(a), I request that
the Attorney General prepare a circulating title and summary of the chief purpose and points of the
initiative measure entitled the “The Justice and Rehabilitation Act.” The text of the measure, a
check for $200.00, and the certifications required by Elections Code sections 9001 and 9608 are

enclosed.

Please direct all correspondence and inquiries regarding this measure to:

Smart on Crime

c¢/o James C. Harrison

Margaret R. Prinzing

Harry A. Berezin

Remcho, Johansen & Purcell, LLP
201 Dolores Avenue

San Leandro, CA 94577

Phone: (510) 346-6200

Fax: (510) 346-6201

Sincerely,

e

Harry A. Berezin

Enclosure
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15-0121

THE JUSTICE AND REHABILITATION ACT
SECTION 1. Title.
This measure shall be known and may be cited as “The Justice and Rehabilitation Act.”
SEC. 2. Findings and Declarations,
The people of the State of California find and declare:

1. The People enact the Justice and Rehabilitation Act to ensure that California’s juvenile and
criminal justice systems effectively stop repeat offending and improve public safety.

2. Evidence shows that young people sent into the adult criminal justice system are more likely
to keep committing crimes compared to young people who are rehabilitated in the juvenile
justice system.

3. Evidence shows that rehabilitating youthful offenders, instead of warehousing them, improves
public safety and reduces recidivism.

4. Evidence shows that authorizing judges and parole boards to consider release of individuals
that have become rehabilitated reduces waste and incentivizes rehabilitation.

5. This measure will reduce costs — and make us safer at the same time. It reduces extreme
sentences that fail to rehabilitate and focuses on rehabilitating youth and young adult offenders
so they can go on to become law-abiding and productive members of our communities.

6. This Act ensures that people who are dangerous to the public remain incarcerated and that
sentences for people convicted of murder or rape are not changed.

SEC. 3. Purpese and Intent.
In enacting this Act, it is the purpose and intent of the people of the State of California to:

1. Ensure that California’s juvenile and criminal justice system resources are used wisely to
rehabilitate and protect public safety.

2. Require judges to sentence youth offenders to the facilities or programs that will rehabilitate
them, instead of make them more likely to commit crimes.

3. Require juvenile court rehabilitation sentences for youth offenders under 16.

4. Authorize parole consideration for individuals who were under 23 at the time of their
conviction and have been rehabilitated, to incentivize rehabilitation and reduce prison waste.

5. Authorize the sealing of criminal records for convictions before age 21 if the person has been
rehabilitated, except for murder or rape convictions.
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6. Reduce costs and waste in the justice system by prioritizing rehabilitation and reducing
recidivism.

SEC. 4. Judicial Transfer Process.
Sections 602, 707, and 731 of the Welfare and Institutions Codc are hereby amended.
Section 602 of the Welfare and Institutions Code is amended to read:

602. (a) Except as provided in subdivision (b), any person who is under 18 years of age when he
or she violates any law of this state or of the United States or any ordinance of any city or county
of this state defining crime other than an ordinance establishing a curfew based solely on age, is
within the jurisdiction of the juvenile court, which may adjudge such person to be a ward of the
court.

{b) Any person who is alleged, when he or she was 14 16 years of age or older, to have
committed one of the following offenses shall may be prosecuted under the general law in a
court of criminal jurisdiction if the juvenile court orders the minor transferred for adult criminal
prosecution after a transfer hearing described in Section 707:

(l) Murder, as descr1bed in Sectlon 187 of the Penal Code, if eneef—the—etfeumstaﬂees

aad the prosecutor alleges that the minor personally kllled the v1ct1m

2 The followmo sex offenses if the prosecutor al]eges that the minor personally commltted the

(A) Rape, as described in paragraph (2) of subdivision (a) of Section 261 of the Penal Code.

(B) Spousal rape, as described in paragraph (1) of subdivision (a) of Section 262 of the Penal
Code.

(C) Forcible sex offenses in concert with another, as described in Section 264.1 of the Penal
Code.

(D) Forcible lewd and lascivious acts on a child under 14 years of age, as described in
subdivision (b) of Section 288 of the Penal Code.

(E) Forcible sexual penetration, as described in subdivision (a) of Section 289 of the Penal Code.

(F) Sodomy or oral copulation in violation of Section 286 or 288a of the Penal Code, by force,
violence, duress, menace, or fear of immediate and unlawful bodily injury on the victim or
another person.
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(3) Kidnapping for ransom or purposes of robbery or sexual assault. with bodily harm, or in
order to facilitate the commission of a carjacking. as described in Section 209.5 of the Penal
Code. if the prosecutor alleges that the minor personally committed the offense.

(4) Torture, as described in Section 206 of the Penal Code. if the prosecutor alleges that the
minor personally committed the offense.

Section 707 of the Welfare and Institutions Code is amended to read:

707. (a)H In any case in which a miner-person js alleged to be-a-persen-deseribed-in-subdivision

(ay-ofSection-602-byreason-of the-vielation; have committed one of the offenses listed in
Section 602(b) when he or she was 16 gr 17 years of age-er-older, ofany-eriminal statute-or

ordinance-except thoselisted-in-subdivision-(b); the District Attorney may make a motion to

transfer the minor from juvenile court to a court of criminal jurisdiction to be prosecuted under
the general law. uper-The motion efthe petitioner must be made prior to the attachment of
jeopardy, Upon such motion, the juvenile court shall eause order the probation efficer
department to investigate-and submit a report on the behavioral-patterns-and-seeial minor’s

history, the minor and famllv s strenoths and needs, and commumty support that promotes youth

development. e . The report shall
include any written or oral statement offered by the v1ct1m pursuant to subdivision (b) of Sectlon

(b)(1) Prior to the transfer hearing and upon motion of the minor. the court shall make a

determination whether there is sufficient probable cause that the minor committed the offenses

alleged in the transfer motion. The determination may, consistent with subdivision (b) of Section
872 of the Penal Code, be based in whole or in part upon on the sworn testimony of a law
enforcement officer and evidence or witnesses offered by the parties. The parties have the right
to present and cross examine witnesses.

(2) If the court finds that probable cause has not been established for offenses and enhancements
alleged in the transfer motion it shall dismiss the transfer motion and set the matter for a_pre-
plea hearing. If the court finds that probable cause has been established. it shall set the matter for
a transfer hearing to determine whether the minor should be transferred from the juvenile court
to a court of criminal jurisdiction.

(c)(1) At the hearing the court shall consider any relevant evidence that the petitioner or the
minor may wish to submit and the report submitted by the probation department.

(2) Any victims' statements in the probation report shall be considered by the court to the extent
they are relevant to the court's determination of transfer.

(3) The court shall consider and give great weight to the fundamental developmental differences
between yvoung people and fully matured adults; the diminished culpability of young people; and

3
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the fact that young people continue to mature well into adulthood and have the capacity to
mature and grow with proper rehabilitative services.

(4) In addition to considering the factors set [orth in paragraphs (1) through (3) of subdivision (c)
above, the juvenile court’s evaluation of whether the minor should be transferred to a court of
criminal jurisdiction shall include consideration of the following criteria:

(A))-The-degree-of criminal-sophistication-exhibited-by-the-miner-Whether juvenile court

jurisdiction would be more likely to result in the minor’s rehabilitation. The juvenile court shall
consider any relevant factor, including but not limited to the amenability of the minor to the care
and treatment of juvenile court, the impact juvenile court and community resources could have
on the minor, and the minor’s potential to grow and change.

{&X)(B) The minor’s previous delinguent history.
(1) When-evaluating the eriterion-specified-in-elause-(H;the The juvenile court may-give-weight

to shall consider any relevant factor, including, but not limited to, the seriousness of the minor’s
previous delinquentjuvenile court history and the effect of the minor’s family and community
env1r0nment -and-childheed any exposure to trauma, enthe-miner's-previous-delinguent

aay—;eleva&t—fae%er—meh&dmg—ba&—net—hmﬁed%& and ! the adequacy and approprlatcness of the

services previously provided to address the minor’s needs.

EYD(C) The circumstances and-gravity-of the offense alleged in the petition to have been
committed by the minor.

G- When-evaluatingthe-eriterion speeifiedin-elause-();-theThe juvenile court may-give-weight

to shall consider the circumstances of this incident and consider any relevant factor, including
but not limited to, the actual behavior of the persen minor, the mental state of the persen minor,
the persen’s minor’s degree of involvement in the crime, and the level of harm aetually

personally caused by the perser minor.;-and-the-person’s-mental-and-emotional development.
4
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(D) The minor’s mental and emotional development and maturity.

The juvenile court shall consider anv relevant factor, including but not limited to, the minor’s
age, maturity, intellectual capacity, mental, and emotional health at the time of the alleged
offense, the minor’s impetuosity or failure to appreciate risks and consequences of criminal
behavior, the effect of familial, adult, or peer pressure on the minor’s actions, and the effect of
the minor’s family and community environment and childhood trauma on the minor’s behavior.

{d) Juvenile court shall be presumed to be the appropriate jurisdiction for a person who was
under the age of 18 at the time he or she is alleged to have committed the offense subject to
transfer. If the court finds by clear and convincing evidence that the totality of the circumstances
demonstrates that the minor would not be better served by the care and treatment available
through juvenile court, the court shall order the minor transferred from the juvenile court to a
court of criminal jurisdiction. If the court orders transfer, the court shall recite the basis for its
decision and set forth the reasons in an order entered upon the minutes.

(e) In any case in which a hearing has been noticed pursuant to this section, the court shall
postpone the taking of a plea to the petition until the conclusion of the fitness hearing, and no
plea that may have been entered already shall constitute evidence at the hearing.

1) The ¢ eriminal sophisticati Bibited by the-minos
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Section 731 of the Welfare and Institutions Code is amended to read:

731. (a) If a minor is adjudged a ward of the court on the ground that he or she is a person
described by Section 602, the court may order any of the types of treatment referred to in
Sections 727 and 730 and, in addition, may do any of the following:

(1) Order the ward to make restitution, to pay a fine up to two hundred fifty dollars (§250) for
deposil in the county treasury if the court finds that the minor has the financial ability to pay the
fine, or to participate in uncompensated work programs.

(2) Commit the ward to a sheltered-care facility.

11
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(3) Order that the ward and his or her family or guardian participate in a program of professional
counseling as arranged and directed by the probation officer as a condition of continued custody
of the ward.

(4) Commit the ward to the Department of Corrections and Rehabilitation, Division of Juvenile

Facilities, if the ward has committed an offense described in-subdivision{b)-ef Section 707

below or in subdivision (¢} of Section 290.008 of the Penal Code, and is not otherwise ineligible
for commitment to the division under Section 733.

(A) Murder.

(B) Arson, as provided in subdivision (a) or (b) of Section 451 of the Penal Code.

(C) Robbery while armed with a dangerous or deadly weapon.

(D) Rape with force, violence, or threat of great bodily harm.

(E) Sodomy by force, violence, duress, menace. or threat of great bodily harm.

(F) A lewd or lascivious act as provided in subdivision (b) of Section 288 of the Penal Code.

(G) Oral copulation by force, violence, duress, menace, or threat of great bodily harm.

(H) An offense specified in subdivision (a) of Section 289 of the Penal Code.

(D Kidnapping for ransom.

() Kidnapping for purposes of robbery.

(K) Kidnapping with bodily harm.

(L) Attempted murder.

(M) Assault with a firearm or destructive device.

{N) Assault by any means of force likely to produce great bodily injury.

(O) Discharge of a firearm into an inhabited or occupied building.

(P) An offense described in Section 1203.09 of the Penal Code.

() An offense described in Section 12022.5 or 12022.53 of the Penal Code.

(R) A felony offense in which the minor personally used a weapon described in anv provision
listed in Section 16590 of the Penal Code.

(S) A felony offense described in Section 136.1 or 137 of the Penal Code.

12
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(T) Manufacturing, compounding. or selling one-half ounce or more of a salt or solution of a
controlled substance specified in subdivision (e) of Section 11055 of the Health and Safety Code.

(U) A violent felony, as defined in subdivision (c¢) of Section 667.5 of the Penal Code. which
also would constitute a felony violation of subdivision (b) of Section 186.22 of the Penal Code.

(V) Escape. by the use of force or violence, from a county juvenile hall, home, ranch, camp, or
forestry camp in violation of subdivision (b) of Section 871 if great bodily injury is intentionally
inflicted upon an employee of the juvenile facility during the commission of the escape.

(W) Torture as described in Sections 206 and 206.1 of the Penal Code.

(X) Aggravated mayhem, as described in Section 205 of the Penal Code.

(Y) Carjacking. as described in Section 215 of the Penal Code, while armed with a dangerous or
deadly weapon.

(Z) Kidnapping for purposes of sexual assault, as punishable in subdivision (b) of Section 209 of

the Penal Code.

(AA) Kidnapping as punishable in Section 209.5 of the Penal Code.

{BB) The offense described in subdivision (c¢) of Section 26100 of the Penal Code.

(CQC) The offense described in Section 18745 of the Penal Code.

(DD) Voluntary manslaughter. as described in subdivision (a) of Section 192 of the Penal Code,

(b) The Division of Juvenile Facilities shall notify the Department of Finance when a county
recalls a ward pursuant to Section 731.1. The division shall provide the department with the date
the ward was recalled and the number of months the ward has served in a state facility. The
division shall provide this information in the format prescribed by the department and within the
timeframes established by the department.

(c) A ward committed to the Division of Juyenile Facilities may not be held in physical
confinement for a period of time in excess of the maximum period of imprisonment that could be
imposed upon an adult convicted of the offense or offenses that brought or continued the minor
under the jurisdiction of the juvenile court. A ward committed to the Division of Juvenile
Facilities also may not be held in physical confinement for a period of time in excess of the
maximum term of physical confinement set by the court based upon the facts and circumstances
of the matter or matters that brought or continued the ward under the jurisdiction of the juvenile
court, which may not exceed the maximum period of adult confinement as determined pursuant
to this section. This section does not limit the power of the Board of Parole Hearings to retain the
ward on parole status for the period permitted by Section 1769.

13
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SEC. 5. Judicial Remand Hearing.
Section 1170.17 of the Penal Code is amended to read:

1170.17. (a) When a person is prosecuted for a criminal offense committed while he or she was

under 18 years of age and the prosecutlon was lawfully m&&&ted—m{i—ee&rt—ef—efmna%

&néer—the—;uvenﬂeee&ﬁ—kaw—transferred to a court of crlmlnal |urlsd1ct10n after a |uvemle court

transfer hearing, upon subsequent conviction for any criminal offense, the person shall be subject
to the same sentence as an adult convicted of the identical offense, in accordance with i
subdivision (a) of Section 1170.19, except under the circumstances described in subdivision (b); ‘

or (c),-or-td)

(YD A person, other than one subject to subdivision (¢), for whom prosecution was lawfully
initiated in a court of criminal jurisdiction after a juvenile court transfer hearing may bring a
motion for a disposition pursuant to juvenile court law following conviction by trial. Upon a
motion brought by the person, the court shall order the probation department to prepare a written
social study and recommendation concerning the person’s fitness potential for rehabilitation if
sentenced-te-be-dealt-with-under the juvenile court [aw and the court shall either-conduct a fitness
hearing in which it considers the factors enumerated in Section 707. The court shall impose a
crimina} sentence unless the person demonstrates by a preponderance of the evidence that a
disposition under 1uvemle court law will best address the rehabilitative needs of the person and

14
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(2)(A) If the court conducting the fitress hearing finds that the-persen-is-not-a-fit-and-preper
subject forjuvenile-eourt-jurisdietion; it would not best address the rehabilitative needs of the

person and protect the communitv for the conviction to be dealt with under juvenile court
jurisdiction, then the person shall be sentenced by the court where he or she was convicted in

accordance with-pasagraph-(1)- subdivision (a).

(B) If the court conducting the hearing en-fitness finds that-the persen-is-a-fit-and-preper-subjest
forjuvenile-court-jurisdiction it would best address the rehabilitative needs of the person and

protect the community for the person to be sentenced under juvenile court jurisdiction, then the
person shall be subject to a disposition_pursuant to juvenile court law.in-aecordance-with
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{dy-(c) Upon conviction after trial, Where- where the conviction is for the type of offense which;

n-combination-with-the-person’s-age;-does-noet-male would have made the person

eligibleineligible for transfer to a court of criminal jurisdiction, the person shall be remanded to
juvenile court and subject to a disposition in accordance with the provisions of subdivision (b) of
Section 1170.19.

SEC. 6. Additional Amendments Relating To Transfer.

Sections 707.01, 707.1, 707.2, and 1732.6 of the Welfare and Institutions Code and Section
1170.19 of the Penal Code are hereby amended.

Section 707.01 of the Welfare and Institutions Code is amended to read:

707.01. (a) If a minor-isfeund-an-unfitsubject-to-be-dealt-with-under thejuvenile-courtlaw is

transferred to adult court pursuant to Section 707, then the following shall apply:

(1) The jurisdiction of the juvenile court with respect to any previous adjudication resulting in
the minor being made a ward of the juvenile court that did not result in the minor’s commitment
to the Department of Corrections and Rehabilitation, Division of Juvenile Facilities ¥eouth
Awutherity shall not terminate, unless a hearing is held pursuant to Section 785 and the
jurisdiction of the juvenile court over the minor is terminated.

(2) The jurisdiction of the juvenile court and the ¥euth-Autherity Division of Juvenile Facilities
with respect to any previous adjudication resulting in the minor being made a ward of the
juvenile court that resulted in the minor’s commitment to the Yeuth-Autherity Division of
Juvenile Facilities shall not terminate.

%%memme%%mmmmm

hH(3) All petitions pending against the minor in juvenile court shall be disposed of in-the
jovente-court-pursuant to the juvenile court law, where-ene-of-the following-apphes:

AJeopardy-has-attached:
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emmk%ﬂe%wh—%mhcamm%bepmume&em&yﬁm%eﬁeaﬁé{&b%m%m
proper-subjectto-be-dealt-with-under-the-juvenile-courtlav:

{e)-The probation-officershall-not be reqtired-to-tnves i
%&Mﬁ%ﬁmmﬁﬁmlww%%%wﬁ@%m
reftledin-thequventde court:
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{h(b) This section shall not be construed to affect the right to appellate review of a-finding-of
unfitress an order to transfer or the duration of the jurisdiction of the juvenile court as specified
in Section 607.

Section 707.1 of the Welfare and Institutions Code is amended to read:

707.1. (a) 1f the minor 1s deelarednotafitond propersubjestio-be-dealt-with-under-the fuvenile

eeaﬂ4aw transierl ed under 1uvem1e eourt ]aw to a coun of cnmmal ]UllSdlCthH or-as-to-a-inor

et—cmnaﬁ%d&eﬂeﬂ—pwwaﬂ{—te—&e&eﬂ—wl@}— the district atlomev or other appropriate
prosecuting officer may file an accusatory pleading against the minor in a court of criminal
jurisdiction. The case shall proceed from that point according to the laws applicable to a
criminal case. If a prosecution has been commenced in another court but has been suspended
while juvenile court proceedings are being held, it shall be ordered that the proceedings upon that
prosecution shall resume.

(b)(l) The Juvenile court, as to a minor alleged to have committed an offense described in

subd1v151on (b), of Section 602 and whose case hds been tlcmsterred under juvenile court law to a

court of cnmmal 1UI‘ISdICt10n %e—hasbeer&iee%aredae?a—ﬁ&%pmpem&b;ee%b&dem

w&sé*e&e&p&muaﬁe%eeﬁm&—?@l@% may orde1 the minor to be delweIed to the custody of the

sheriff upon a finding that the presence of the minor in the juvenile hall would endanger the
safety of the public or be detrimental to the other inmates detained in the juvenile hall. Other
minors whose cases have been transferred under juvenile court law to a court of crlmmal

jurisdiction. e
detained, shall remain in the juvenile hall pendm;: final d1sposmon by the criminal court or unt11

they attain the age of 18, whichever occurs first.

(2) Upon attainment of the age of 18 years such a person wheo is detained in juvenile hall shall be
delivered to the custody of the sheriff unless the cowrt finds that it is in the best interests of the
person and the public that he or she be retained in juvenile hall. If a hearing is requested by the
person, the transfer to the custody of the sheriff shall not take place until after the court has made
its findings.

(3) When a person under 18 years of age is detained pursuant to this section in a facility in which
adults are confined the detention shall be in accordance with the conditions specified in
subdivision (b) of Section 207.1.

(4) A minor found-pota fit-and-proper subject to-be dealt with-underthe-juventlecourl-Jaw
whose case has been transferred under juvenile court law to a court of criminal jurisdiction shall,
upon the conclusion of the fitness-transfer hearing. be entitled to release on bail or on his or her
own recognizance en-under the same circumstances. terms, and conditions as an adult alleged to
have committed the same offense.

18
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Section 707.2 of the Welfare and Institutions Code is amended to read:

707.2. (a) Prior to sentence and alter considering a recommendation on the issue which shall be
made by the probation department, the court of criminal jurisdiction may remand the minor to
the custody of the Department-ofthe Youth-Autherity Division of Juvenile Facilities for a period
not to exceed 90 days for the purpose of evaluation and report concerning his or her amenability
to training and treatment offercd by the Department of-the-Yeouth-Awuthority Juvenile Facilities.

[f the court decides not to remand the minor to the custody of the Departiment-of the-Youth

Avthesity-Division of Juvenile Facilities, the court shall nml\c a tmdmg on the record that the
amenability evaluation is not necessary. inaljurisdietion-shat-not
s%ene&am—mme%ww%d%%eﬂé#m%e&h%h%@mm%%mm

EWMMM&%MMWWHH&&%

The need to protect society, the nature and seriousness of the offense, the interests of justice, and
the needs of the minor shall be the primary considerations in the court’s determination of the
appropriate disposition for the minor.

(b) This section shall not apply where commitment to the Pepartment-of-the- Youth-Authority

Division of Juvenile Facilities is prohibited pursuant to Section 1732.6.

Section 1732.6 of the Welfare and Institutions Code is amended to read:

1732.6. ¢ayNo minor shall be committed to the Yeuth-Authority Dmswn 01 Juvemle Facilities
when he or she is convicted in a criminal action feran-offens

Seeﬁea—ééﬂé—eHabdﬁ%*e&(e)ﬁ%eeﬁekaQQJ—eﬁme—Pm&keed&md is sentenced to

incarceration for life, an indeterminate period to life, or a determinate period of years such that
the maximum number of years of_actual-petential confinement when added to the minor’s age

would exceed 25 years. Except-asspecified-in-subdivision{b}-lin all other cases in which the

minor has been convicted in a criminal action, the court shall retain discretion to sentence the
minor to the Department of Corrections or to commit the minor to the Youth-Autheority Division
of Juvenile Facilities.

B-An-offensedeseribedin-subdiviston-{b)of-Section 707 the-minor-had-attained-the age-of
Ho-yeurs-ofage-erolderat-the-time-ef commission-of the offense
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heuseekm-an%fac—#m—anda%hemmdwﬁeﬂﬂﬁme Depa%en%ef—ée&ee&eﬁ%

Section 1170.19 of the Penal Code is amended to read:

1170.19. (a) Notwithstanding any other provision of law, the following shall apply to a person
sentenced pursuant to Section 1170.17.

(1) The person may be committed to the ¥euth-Autherity Division of Juvenile Facilities only to
the extent the person meets the cligibility criteria set forth in Section 1732.6 of the Welfare and
Institutions Code.

M y - ~
> x

(2Y3) The person shall have his or her criminal court records accorded the same degree of public
access as the records pertaining to the conviction of an adult for the identical offense.

G i i tg 2 prosecution-and-the-person
baﬁg—seﬂ%eﬁeed—pafsuam—te—tms—see&eﬁ the The court may order a juvenile disposition under the
juvenile court law, in lieu of & an aduli sentence underthis-eode, upon a finding that such an
order would serve the best interests of justice, protection of the community, and the person being
sentenced. Prior to ordering a juvenile disposition, the court shall cause to be received into
evidence a social study by the probation officer, prepared pursuant to Section 706 of the Welfare
and Institutions Code, and shall state that the social study made by the probation officer has been
read and considered by the court.

(b) Notwithstanding any other provision of law, the following shall apply to a person who is
eligible to receive a juvenile disposition pursuant to Section 1170.17.

(1) The person shall be entitled a hearing on the proper disposition of the case, conducted in
accordance with the provisions of Section 706 of the Welfare and Institutions Code. The court in
which the conviction occurred shall erder-the-prebation-departmeni-to-prepare-a-written-social
stady-and recommendation-conecerning-the-preper-dispesition-of the case prierto-conductingthe
hearing-orremand the matter to the juvenile court for purposes of preparing the social study,
conducting the disposition hearing pursuant to Section 706 of the Welfare and Institutions Code,
and making a disposition order under the juvenile court law.

(2) The person shall have his or her conviction deemed to be a finding-of delinqueney-wardship
true petition and the person declared to be a ward under Section 602 of the Welfare and
Institutions Code.

(3) The person shall have his or her criminal court records accorded the same degree of
confidentiality as if the matter had been initially prosecuted as a delinquency petition in the
juvenile court.

seatenced-pursuant-to-this-seetionsthe-court-may-hnpese-an-adul t-sentenee-under-this-codesin
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sentenced—Priorto-ordering-an-adultsentence-the-court-shall-eause-to-berecetvedinto-evidenee
asocialstady-by-the probation-officerprepared-pursuantto-Section706-of the-Welfareand
Institutions-Code-and-shallstate- that-the-secial studyprepared-by-the-probation-otheerhas-been
read-and-constdered-by-theeowrt:

SEC. 7. Juvenile Court Records.
Section 781 of the Welfare and Institutions Code is amended to read:

781. (a)(1)(A) In any case in which a petition has been filed with a juvenile court to commence
proceedings to adjudge a person a ward of the court, in any case in which a person is cited to
appear before a probation officer or is taken before a probation officer pursuant to Section 626,
or in any case in which a minor is taken before any officer of a law enforcement agency, the
person or the county probation officer may, five years or more after the jurisdiction of the
juvenile court has terminated as to the person, or, in a case in which no petition is filed, five
years or more after the person was ciled to appear before a probation officer or was taken before
a probation officer pursuant to Scction 626 or was taken before any officer of a law enforcement
agency, or, in any case, at any time after the person has reached 18 years of age, petition the
court for sealing of the records, including records of arrest, relating to the person’s case, in the
custody of the juvenile court and probation officer and any other agencies, including law
enforcement agencies, entities, and public officials as the petitioner alleges, in his or her petition, :
to have custody of the records. The court shall notify the district attorney of the county and the
county probation officer, if he or she is not the petitioner, and the district attorney or probation
officer or any of their deputies or any other person having relevant evidence may testify at the
hearing on the petition. If, after hearing, the court finds that since the termination of jurisdiction
or action pursuant to Section 626, as the case may be, he or she has not been convicted of a
felony or of any misdemeanor involving moral turpitude and that rehabilitation has been attained
to the satisfaction of the court, it shall order all records, papers, and exhibits in the person’s case
in the custody of the juvenile court sealed, including the juvenile court record, minute book
entries, and entries on dockets, and any other records relating to the case in the custody of the
other agencies, entities and officials as are named in the order. Once the court has ordered the
person’s records sealed, the proceedings in the case shall be deemed never to have occurred, and
the person may properly reply accordingly to any inquiry about the events, the records of which
are ordered sealed.

(B) The court shall send a copy of the order to each agency, entity and official named in the

order, directing the agency to seal its records. Each agency, entity and official shall seal the

records in its custody as directed by the order, shall advise the court of its compliance, and

thereupon shall seal the copy of the cowrt’s order for sealing of records that the agency, entity, or

official received. :

(C) In any case in which a ward of the juvenile court is subject to the registration requirements
set forth in Section 290 of the Penal Code, a court, in ordering the sealing of the juvenile records
of the person, shall also provide in the order that the person is relieved from the registration
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requirement and for the destruction of all registration information in the custody of the
Department of Justice and other agencics, entities, and officials.

(o o ra, SR A

) Notwithstanding any - , i
ease-i-which-the-person-has-beentound-by-the4u

(2) Anunfulfilled order of restitution that has been converted to a civil judgment pursuant to
Seciion 730.6 shall not be a bar to sealing a record pursuant to this subdivision.

(3) Outstanding restitution fines and court-ordered fees shall not be considered when assessing
whether a petitioner’s rehabilitation has been attained to the satisfaction of the court and shall not
be a bar to sealing a record pursuant to this subdivision,

(4) The person who is the subject of records sealed pursuant to this section may petition the
superior court to permit inspection of the records by persons named in the petition, and the
superior court may order the inspection of the records. Except as provided in subdivision (b), the
records shall not be open to inspection.

(b) In any action or proceeding based upon defamation, a court, upon a showing of good cause,
may order any records sealed under this section to be opened and admitted into evidence. The
records shall be confidential and shall be available for inspection only by the court, jury, parties,
counsel for the partics, and any other person who is authorized by the court to inspect them.
Upon the judgment in the action or proceeding becoming final, the court shall order the records
sealed.

(c)(1) Subdivision (a) does not apply to Department of Motor Vehicle records of any convictions !
for offenses under the Vehicle Code or any local ordinance relating to the operation, stopping

and standing, or parking of a vehicle where the record of any such conviction would be a public

record under Section 1808 of the Vehicle Code. However, if a court orders a case record

containing any such conviction to be sealed under this section, and if the Department of Motor

Vehicles maintains a public record of such a conviction, the court shall notify the Department of

Motor Vehicles of the sealing and the department shall advise the court of its receipt of the

notice.

(2) Notwithstanding any other provision of law, subsequent to the notification, the Department
of Motor Vehicles shall allow access to its record of convictions only to the subject of the record
and to insurers which have been granted requestor code numbers by the department. Any insurer
to which such a record of conviction is disclosed, when such a conviction record has otherwise
been sealed under this section, shall be given notice of the sealing when the record is disclosed to
the insurer. The insurer may use the information contained in the record for purposes of
determining eligibility for insurance and insurance rates for the subject of the record, and the
information shall not be used for any other purpose nor shall it be disclosed by an insurer to any
person or party not having access to the record.

(3) This subdivision docs not prevent the sealing of any record which is maintained by any
agency or party other than the Department of Motor Vehicles.
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(4) This subdivision does not attect the procedures or authority of the Department of Motor
Vehicles for purging departinent records.

(d) Unless tor good cause the court determines that the juvenile court record shall be retained,
the couri shall order the destruction of a person’s juvenile court records that are sealed pursuant
to this section as follows: five years after the record was ordered sealed, if the person who is the
subject of the record was alleged or adjudged to be a person described by Section 601; or when
the person who is the subject of the record reaches 38 years of age if the person was alleged or

ad;udged to be a person descubed bv @ectlon 602 e—xeept—ﬁ%aHHhe—s&byee{—eﬁ’chHeeefé%s
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be-destreyed. Any other agency in possession of sealed records may destroy its records five
years alter the record was ordered sealed.

(e) The court may access a file that has been sealed pursuant to this section for the limited
purpose of verifying the prior jurisdictional status of a ward who is petitioning the court to
resume its jurisdiction pursuant to subdivision (e) of Section 388. This access shall not be
deemed an unsealing of the record and shall not require notice to any other entity.

(H(1) This section does not prohibit a court from enforcing a civil judgment for an unfulfilled
order of restitution obtained pursuant to Section 730.6. A minor is not relieved from the
obligation to pay victim restitution, restitution fines, and court-ordered fines and fees because the
minor’s records are scaled.

(2) A victim or a local collection program may continue to enforce victim restitution orders,
restitution fines, and court-ordered fines and fees after a record is sealed. The juvenile court
shall have access to any records sealed pursuant to this section for the limited purposes of
enforcing a civil judgment or restitution order.

(e)(1) On and after January 1, 2015, each court and probation department shall ensure that
information regarding the eligibility for and the procedures to request the sealing and destruction
of records pursuant to this section shall be provided to each person who is either of the

following:
(A) A person for whom a petition has been filed on or after January 1, 2015, to adjudge the
person a ward of the juvenile court.

(B) A person who is brought before a probation officer pursuant to Section 626.

(2) The Judicial Council shall, on or before January 1, 2015, develop informational materials tor
purposes af paragraph (1) and shall develop a form to petition the court for the sealing and
destruction of records pursuant to this section. The informational materials and the form shall be
provided to each person deseribed in paragraph (1) when jurisdiction is terminated or when the
case 1s dismissed.
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SEC. 8. Parole Hearings.
Section 3051 of the Penal Code is amended to read:

(a)(1) A youth offender parole hearing is a hearing by the Board of Parole Hearings for the
purpose of reviewing the parole suitability of any prisoner who was under 23 years of age at the
time of his or her controlling offense.

(2) For the purposes of this section, the following definitions shall apply:

(A) “Incarceration” means detention in a city or county jail, a local juvenile facility, a mental
health facility, a Division of Juvenile Justice facility, or a Department of Corrections and
Rehabilitation facility.

(B) “Controlling offense” means the offense-er-enhancement for which any sentencing court
imposed the longest term of imprisonment.

(b)(1) A person who was convicled of a controlling offense that was committed before the
person had attained 23 years of age and for which the sentence is a determinate sentence shall be
eligible for release on parole at a youth offender parole hearing by the board during his or her
15th year of incarceration, unless previously released pursuant to other statutory provisions.

(2) A person who was convicted of a-controlling offense that was committed before the person
had attained 23 years of age and for which the sentence is a life term of less than 23 vears to life
shall be eligible for release on parole by the board during his or her 20th year of incarceration at
a youth offender parole hearing, unless previously released or entitled to an earlier parole
consideration hearing pursuant to other statutory provisions.

(3) A person who was convicted of a controlling offense that was committed before the person

had attained 23 years of age and for which the sentence is a life term of 25 years to life shall be
eligible for release on parole by the board during his or her 25th year of incarceration at a youth
offender parole hearing, unless previously released or entitled to an earlier parole consideration
hearing pursuant to other statutory provisions.

(c) An individual subject to this section shall meet with the board pursuant to subdivision (a) of
Section 3041.

(d) The board shall conduct a youth offender parole hearing to consider release. At the youth
offender parole hearing, the board shall release the individual on parole as provided in Section
3041, except that the board shall act in accordance with subdivision (c) of Section 4801.

{e) The youth offender parole hearing to consider release shall provide for a meaningful
opportunity 10 obtain release. The board shall review and, as necessary, revise existing
regulations and adopt new regulations regarding determinations of suitability made pursuant to
this section, subdivision (¢) of Section 4801, and other related topics, consistent with relevant
case law, in order to provide that meaningful opportunity for releasc.
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(H)(1) In asscssing growth and maturity, psychological evaluations and risk assessment
mstruments, if used by the board, shall be administered by licensed psychologists employed by
the board and shall take into consideration the diminished culpability of juveniles as compared to
that of adults, the hallmark features of youth, and any subsequent growth and increascd maturity
of the individual.

(2) Family members, friends, school personnel, faith leaders, and representatives from
comniunity-based organizations with knowledge about the individual before the crime or his or
her growth and maturity since the time of the crime may submit statements for review by the
board.

(3) Nothing in this section is intended to alter the rights of victims at parole hearings.

(g) If parole is not granted, the board shall set the time for a subsequent youth offender parole
hearing in accordance with paragraph (3) of subdivision (b) of Section 3041.5. In exercising its
discretion pursuant to paragraph (4) of subdivision (b) and subdivision (d) of Section'3041.5, the
board shall consider the factors in subdivision {c) of Section 4801. No subsequent youth offender
parole hearing shall be necessary if the offender is released pursuant to other statutory provisions
prior to the date of the subsequent hearing.

(k) This section shall not apply to cases in which sentencing occurs pursuant to Seetien-+H-70-12;
subdivisions{b}te-{i)inelusive-of Sectien-667-or-Section 667.61, or in which an individual i
was sentenced to life in prison without the possibility of parole. This section shall not apply to an )
individual to whom this section would otherwise apply, but who, subsequent to attaining 23

years of age, commits an additional crime for which malice aforethought is a necessary element

of the crime or for which the individual is sentenced to life in prison.

(1)(1) The board shall complete all youth offender parole hearings for individuals who became
entitled to have their parole suitability considered at a youth offender parole hearing prior to the
effective date of the act that added paragraph (2) by July 1, 2015.

(2)(A) The board shall complete all youth offender parole hearings for individuals who were
sentenced to indeterminate life terms and who become entitled to have their parole suitability
considered at a vouth offender parole hearing on the effective date of the act that added this
paragraph by July 1, 2017.

(B) The board shall complcte all youth offendcr parole hearings for individuals who were
sentenced to determinate terms and who became entitled to have their parole suitability
considered at a youth offender parole hearing on the effective date of the act that added this
paragraph by July [, 2021. The board shall. for all individuals described in this subparagraph,
conduct the consultation deseribed in subdivision (a) of Section 3041 before July 1, 2017.

SEC. 9. Amendment.

This Act shall be broadly construed to accomplish its purposes. The provisions of this measure
may be amended by a statute that is passed by a two-thirds vote of the members of each house of
the Legislature and presented to the Governor, so long as such amendments are consistent with
and further the intent of this Act. The provisions of this measure may be amended to further
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reduce the number or categories of youth transferred to the adult system or otherwise
incarcerated by a statute that is passed by a majority vote of the members of each house of the
Legislature and presented to the Governor.

SEC. 10. Scverability.

If any provision of this measure, or part of this measure, or the application of any provision or

part to any person or circumstances, is for any reason held to be invalid, the remaining

provisions, or applications of provisions, shall not be affected, but shall remain in full force and

effect, and to this end the provisions of this measure are severable. }

SEC. 11. Conflicting Initiatives.

(a) In the event that this measure and another measure on the same subject matter, including but
not limited to criminal justice and rehabilitation, shall appear on the same statewide ballot, the
provisions of the other measure or measures shall be deemed to be in conflict with this measure.
In the event that this measure receives a greater number of affirmative votes than a measure
deemed to be in conflict with it, the provisions of this measure shall prevail in their entirety, and
the other measure or measures shall be null and void.

(b) If this measure is approved by voters but superseded by law by any other conflicting measure
approved by voters at the same election, and the conflicting ballot measure is later held invalid, ;
this measure shall be self-executing and given full force and effect. :

SEC. 12. Proponent Standing.

Notwithstanding any other provision of law, if the State, government agency, or any of its
officials fail to defend the constitutionality of this act, following its approval by the voters, any
other government employer, the proponent, or in their absence, any citizen of this State shall
have the authority to intervene in any court action challenging the constitutionality of this act for
the purpose of defending its constitutionality, whether such action is in trial court, on appeal, and
on discretionary review by the Supreme Court of California and/or the Supreme Court of the
United States. The reasonable fees and costs of defending the action shall be a charge on funds
appropriated to the Department of Justice, which shall be satisfied promptly.

SEC. 13. Libcral Construction.

This Act shall be liberally construed to effectuate its purposes.
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REMCHO, JOHANSEN & PURCELL, LLr

201 DOLORES AVENUE
SAN LEANDRO, CA 94577
PHIONE: (510) 346-6200
FAX: (510) 346-6201
EMAIL: mprinzing@rjp.com
WEBSITE: www.rjp.com

SACRAMENTO PHONE: (916) 264-1818

VIA MESSENGER

Office of the Attorney General
1300 “I” Street, 17th Floor
Sacramento, CA 95814

Attention: Ashley Johansson, Initiative Coordinator

ATTORNEYS AT LAW

Robin B. Johansen
James C. Harrison
Thomas A. Willis

Karen Getman

Margaret R. Prinzing
Andrew Harris Werbrock
Harry A. Berezin

Juan Carlos Ibarra

Joseph Remcho (1944-2003)
Kathleen J. Purcell (Ret)

January 25,2016

RECEIVED

JAN 26 2016

INITIATIVE COORDINATOR

ATTORNEY GENERAL’S QFFICT

Re:  Submission of Amendment to Statewide Initiative Measure —
The Justice and Rehabilitation Act, No. 15-0121

Dear Ms. Johansson:

As you know, I am one of the proponents of the proposed statewide initiative,
“The Justice and Rehabilitation Act,” No. 15-0121. I am enclosing the following documents:

= The amended text of “The Justice and Rehabilitation Act,” No. 15-0121;

= A red-line version showing the changes made in the amended text; and

= Signed authorizations from each of the proponents for the submission of the
amended text together with their requests that the Attorney General’s Office
prepare a circulating title and summary using the amended text.

Please continue to direct all inquiries or correspondence relative to this proposed

mittative as indicated below:
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Ashley Johansson

Initiative Coordinator

Office of the Attorney General
January 25, 2016

Page 2

Smart on Crime

c/o James C. Harrison

Margaret R. Prinzing

Harry A. Berezin

Remcho, Johansen & Purcell, LLP
201 Dolores Avenue

San Leandro, CA 94577

Phone: (510) 346-6200

Fax: (510) 346-6201

Thank you for your time and attention to this matter.

Sincerely,

MRP:NL

Enclosures
(00266157)
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January 25, 2016

VIA MESSENGER

Office of the Attorney General
1300 “I” Street, 17th Floor
Sacramento, CA 95814

Attention: Ashley Johansson, Initiative Coordinator

Re:  Submission of Amendment to The Justice and Rehabilitation Act, No. 15-0121, and
Request to Prepare Circulating Title and Summary

Dear Ms. Johansson:

On December 22, 2015, [ submitted a proposed statewide initiative titled “The Justice
and Rehabilitation Aet,” No. 15-0121, and submitted a request that the Attorney General prepare a
circulating title and summary pursuant to section 10(d) of Article IT of the California Constitution.

Pursuant to Elections Code section 9002(b), I hereby submit timely amendments to
the title and text of the Initiative. As one of the proponents of the initiative, I approve the
submission of the amended text to the initiative and I declare that the amendment is reasonably
germane to the theme, purpose, or subject of the initiative measure as originally proposed. I request
that the Attorney General prepare a circulating title and summary using the amended language.

Sincerely,

Enclosures
(00266162)
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January 25, 2016

VIA MESSENGER

Office of the Attorney General
1300 “I” Street, 17th Floor
Sacramento, CA 95814

Attention; Ashley Johansson, Initiative Coordinator

Re:  Submission of Amendment to The Justice and Rehabilitation Act, No. 15-0121, and
Request to Prepare Circulating Title and Summary

Dear Ms. Johansson:

On December 22, 2015, I submitted a proposed statewide initiative titled “The Justice
and Rehabilitation Act,” No. 15-0121, and submitted a request that the Attorney General prepare a
circulating title and summary pursuant to section 10(d) of Article II of the California Constitution.

Pursuant to Elections Code section 9002(b), I hereby submit timely amendments to
the title and text of the Initiative. As one of the proponents of the initiative, I approve the
submission of the amended text to the initiative and I declare that the amendment is reasonably
germane to the theme, purpose, or subject of the initiative measurc as originally proposed. I request
that the Attorney General prepare a circulating title and summary using the amended language.

Sincerely,
Harry Berezin

Enclosures
(00266171)
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Amdt. #1

THE PUBLIC SAFETY AND REHABILITATION ACT OF 2016
SECTION 1. Title.

This measure shall be known and may be cited as “The Public Safety and Rehabilitation Act of
2016.”

SEC. 2. Purpose and Intent.

In enacting this Act, it is the purpose and intent of the people of the State of California to:

1 Protect and enhance public safety.

2 Save money by reducing wasteful spending on prisons.

3. Prevent federal courts from indiscriminately releasing prisoners.

4 Stop the revolving door of crimé by emphasizing rehabilitation, especially for juveniles.
5. Require a judge, not a prosecutor, to decide whether juveniles should be tried in adult
court.

SEC. 3. Section 32 is added to Article I of the California Constitution, to read:

SEC. 32. (a) The following provisions are hereby enacted to enhance public safety, improve
rehabilitation, and avoid the release of prisoners by federal court order, notwithstanding anything
in this article or any other provision of law:

(1) Parole consideration: Any person convicted of a non-violent felony offense and sentenced to
state prison shall be eligible for parole consideration after completing the full term for his or her

primary offense.

(A) For purposes of this section only, the full term for the primary offense means the Jongest
term of imprisonment imposed by the court for any offense, excluding the imposition of an
enhancement, consecutive sentence, or alternative sentence.

(2) Credit Earning: The Department of Corrections and Rehabilitation shall have authority to
award credits earned for good behavior and approved rehabilitative or educational achievements.

(b) The Department of Corrections and Rehabilitation shall adopt regulations in furtherance of
these provisions, and the Secretary of the Department of Corrections and Rehabilitation shall
certify that these regulations protect and enhance public safety.

SEC. 4. Judicial Transfer Process.
Sections 602 and 707 of the Welfare and Instituations Code are hercby amended.
Section 602 of the Welfare and Institutions Code 1s amended to read:

602. {a) Except as provided in subdivisien{b)} Section 707, any person who is under 18 years of
age when he or she violates any law of this state or of the United States or any ordinance of any
city or county of this state defining crime other than an ordinance establishing a curfew based
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Amdt. #1

solely on age, is within the jurisdiction of the juvenile court, which may adjudge such person to
be a ward of the court.

&}Aﬂ%pmeﬂm&ﬁaﬂeged—%%eﬁhe%sh&%%meﬁageepe}de%hwmmé

Section 707 of the Welfare and Institutions Code is amended to read:

707. (a)(1) In any case in which a minor is alleged to be a person described in subdivision{a)-of
Section 602 by reason of the violation, when he or she was 16 years of age or older, of any
felony criminal statute, er-erdinance except-those-listed-in-subdivision{b), or of an offense listed
in subdivision (b) when he or she was 14 or 15 vears of age, the District Attorney or other
appropriate prosecuting officer may make a motion to transfer the minor from juvenile court to a
court of criminal jurisdiction. upea The motion efthe-petitioner must be made prior to the
attachment of jeopardy. Upon such motion, the juvenile court shall eause order the probation
officer to investigate-and submit a report on the behavioral patterns and social history of the
minor,-being-considered-for a-determination-of unfitness: The report shall include any written or
oral statement offered by the victim pursuant to Section 656.2.
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(2) Following submission and consideration of the report, and of any other relevant evidence that
the petitioner or the minor may wish to submit, the juvenile court shall decide whether the minor
should be transferred to a court of criminal jurisdiction. In making its decision, the court shall
consider the criteria specified in subparagraphs (A) to (E) below. If the court orders a transfer of
jurisdiction, the court shall recite the basis for its decision in an order entered upon the minutes.
In any case in which a hearing has been noticed pursuant to this section, the court shall postpone
the taking of a plea to the petition until the conclusion of the transfer hearing, and no plea that
may have been entered already shall constitute evidence at the hearing -mav-find-thatthe miner

(A)(1) The degree of criminal sophistication exhibited by the minor.

(ii) When evaluating the criterion specified in clause (i), the juvenile court may give weight to
any relevant factor, including, but not limited to, the minor’s age, maturity, intellectual capacity,
and physical, mental, and emotional health at the time of the alleged offense, the minor’s
impetuosity or failure to appreciate risks and consequences of criminal behavior, the effect of
familial, adult, or peer pressure on the minor’s actions, and the effect of the minor’s family and
community environment and childhood trauma on the minor’s criminal sophistication.

(B)(i) Whether the minor can be rehabilitated prior to the expiration of the juvenile court’s
jurisdiction.

(if) When evaluating the criterion specified in clause (i), the juvenile court may give weight to
any relevant factor, including, but not limited to, the minor’s potential to grow and mature.

(C)(1) The minor’s previous delinquent history.

(i) When evaluating the criterion specified in clause (i), the juvenile court may give weight to
any relevant factor, including, but not limited to, the seriousness of the minor’s previous
delinquent history and the effect of the minor’s family and community environment and
childhood trauma on the minor’s previous delinquent behavior.

(D)(1) Success of previous attempts by the juvenile court to rehabilitate the minor.

(i) When evaluating the criterion specified in clause (i), the juvenile court may give weight to
any relevant factor, including, but not limited to, the adequacy of the services previously
provided to address the minor’s needs.

(E)()) The circumstances and gravity of the offense alleged in the petition to have been
committed by the minor.

(11) When evaluating the criterion specified in clause (i), the juvenile court may give weight to
any relevant factor, including but not limited to, the actual behavior of the person, the mental
state of the person, the person’s degree of involvement in the crime, the level of harm actually
caused by the person, and the person’s mental and emotional development.
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db-When-evaluating-the-eriterion-specified-in-subelause-(D; the juvenile court-muy-give-weight
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(b) Subdivision {e) (a) shall be applicable in any case in which a minor is alleged to be a person
described in Section 602 by reason of the violation of one of the following offenses when he or
she was 14 or 15 vears of age:

(1) Murder.

(2) Arson, as provided in subdivision (a) or (b) of Section 451 of the Penal Code.
(3) Robbery.

(4) Rape with force, violence, or threat of great bodily harm.
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(5) Sodomy by force, violence, duress, menace, or threat of great bodily harm.

(6) A lewd or lascivious act as provided in subdivision (b) of Section 288 of the Penal Code.
(7) Oral copulation by force, violence, duress, menace, or threat of great bodily harm.
(8) An offense specified in subdivision (a) of Section 289 of the Penal Code.

(9) Kidnapping for ransom.

(10) Kidnapping for purposes of robbery.

(11) Kidnapping with bodily harm.

(12) Attempted murder.

(13) Assault with a firearm or destructive device.

(14) Assault by any means of force likely to produce great bodily injury.

(15) Discharge of a firearm into an inhabited or occupied building.

(16) An offense described in Section 1203.09 of the Penal Code.

(17) An offense described in Section 12022.5 or 12022.53 of the Penal Code.

(18) A felony offense in which the minor personally used a weapon described in any provision
listed in Section 16590 of the Penal Code.

(19) A felony offense described in Section 136.1 or 137 of the Penal Code.

(20) Manufacturing, compounding, or selling one-half ounce or more of a salt or solution of a

controlled substance specified in subdivision (¢) of Section 11055 of the Health and Safety Code.

(21) A violent felony, as defined in subdivision (c) of Section 667.5 of the Penal Code, which
also would constitute a felony violation of subdivision (b) of Section 186.22 of the Penal Code.

(22) Escape, by the use of force or violence, from a county juvenile hall, home, ranch, camp, or
forestry camp in violation of subdivision (b) of Section 871 if great bodily injury is intentionally
inflicted upon an employee of the juvenile facility during the commission of the escape.

(23) Torture as described in Sections 206 and 206.1 of the Penal Code.
(24) Aggravated mayhem, as described in Section 205 of the Penal Code.

(25) Carjacking, as described in Section 215 of the Penal Code, while armed with a dangerous or
deadly wcapon.
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(26) Kidnapping for purposes of sexual assault, as punishable in subdivision (b) of Section 209
of the Penal Code.

(27) Kidnapping as punishable in Section 209.5 of the Penal Code.
(28) The offense described in subdivision (c) of Section 26100 of the Penal Code.

(29) The offense described in Section 18745 of the Penal Code.

(30) Voluntary manslaughter, as described in subdivision (a) of Section 192 of the Penal Code.
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SIEC. 5. Amendment.

This Act shall be broadly construed to accomplish its purposes. The provisions of Section 4 of
this measure may be amended so long as such amendments are consistent with and further the
intent of this Act by a statute that is passed by a majority vote of the members of each house of
the Legislature and signed by the Governor.

SEC. 6. Severability.

If any provision of this measure, or part of this measure, or the application of any provision or
part to any person or circumstances, is for any reason held to be invalid, the remaining
provisions, or applications of provisions, shall not be affected, but shall remain in full force and
effect, and to this end the provisions of this measure are severable.

SEC. 7. Conflicting Initiatives.

(2) In the event that this measure and another measure addressing credits and parole eligibility
for state prisoners or adult court prosecution for juvenile defendants shall appear on the same
statewide ballot, the provisions of the other measure or measures shall be deemed to be in
conflict with this measure. In the event that this measure receives a greater number of
affirmative votes than a measure deemed to be in conflict with it, the provisions of this measure
shall prevail in their entirety, and the other measure or measures shall be null and void.

(b) If this measure is approved by voters but superseded by law by any other conflicting measure
approved by volers at the same election, and the conflicting ballot measure is later held invalid,
this measure shall be self-executing and given full force and effect.

10

APP055



Amdt. #1

SEC. 8. Proponent Standing.

Notwithstanding any other provision of law, if the State, government agency, or any of its
officials fail to defend the constitutionality of this act, following its approval by the voters, any
other government employer, the proponent, or in their absence, any citizen of this State shall
have the authority to intervene in any court action challenging the constitutionality of this act for
the purpose of defending its constitutionality, whether such action is in any trial court, on appeal,
or on discretionary review by the Supreme Court of California and/or the Supreme Court of the
United States. The reasonable fees and costs of defending the action shall be a charge on funds
appropriated to the Department of Justice, which shall be satisfied promptly.

SEC. 9. Liberal Construction.

This Act shall be liberaily construed to effectuate its purposes.

11
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CA B. An,, S.B. 1253 Sen., 8/22/2014

California Bill Analysis, Senate Floor, 2013-2014 Regular Session, Senate Bill 1253

August 22,2014
California Senate
2013-2014 Regular Session

_-- §SENATE RULES COMMITTEE § SB 1253§ §Office of Senate Floor Analyses § § §1020 N Street, Suite 524 § §
§(916) 651-1520 Fax: (916) § § §327-4478 § § -- UNFINISHED BUSINESS

Bill No: SB 1253

Author: Steinberg (D), et al.
Amended: 8/22/14

Vote: 21

SENATE ELECTIONS & CONSTITUTIONAL AMEND. COMM. : 4-1, 4/22/14 AYES: Torres, Hancock, Jackson, Padilla
NOES: Anderson

SENATE APPROPRIATIONS COMMITTEE : 5-2, 5/23/14 AYES: De Ledn, Hill, Lara, Padilla, Steinberg NOES: Walters,
Gaines

SENATE FLOOR : 29-8, 5/29/14 AYES: Beall, Berryhill, Block, Cannella, Corbett, Correa, De Le6n, DeSaulnier, Evans,
Galgiani, Hancock, Hernandez, Hill, Hueso, Huff, Jackson, Lara, Leno, Lieu, Liu, Mitchell, Monning, Padilla, Pavley, Roth,
Steinberg, Torres, Wolk, Wyland NOES: Anderson, Fuller, Gaines, Knight, Morrell, Nielsen, Vidak, Walters NO VOTE
RECORDED: Calderon, Wright, Yee

ASSEMBLY FLOOR : 55-23, 8/27/14 - See last page for vote

SUBJECT : Initiative measures
SOURCE : California Common Cause League of Women Voters of California CONTINUED

DIGEST : This bill makes several changes to the initiative process including providing a 30-day public review process,
extending the timeframe allowed for circulating a petition, and allowing the withdrawal of a petition at any time before the
measure qualifies for the ballot; and makes several other changes to the procedures and requirements for placing an initiative
petition measure on the ballot.

Assembly Amendments add coauthors; require the Secretary of State (SOS) to identify the date of the next statewide election
and, on the 131st day prior to that election, to issue a certificate of qualification certifying that the initiative measure is qualified
for the ballot at that election; provide that the initiative measure will be deemed qualified for the ballot for purposes of specified
provisions of the California Constitution; clarify proponents of the proposed initiative measure may submit amendments to the
measure that further its purposes; require the fiscal estimate to be delivered within 50 days of the date of receipt of the proposed
measure by the Attorney General, instead of 25 working days, as specified; add double-jointing language with AB 2219 (Fong),
SB 1043 (Torres), and SB 844 (Pavley); add contingent enactment language to avoid implementation problems with SB 1442
(Lara); and make other conforming and technical changes.

ANALYSIS : Existing law: 1.Establishes specific procedures and requirements for placing an initiative petition measure on the
ballot. 2.Requires the SOS to transmit copies of an initiative measure and its circulating title and summary to the Senate and
lhe Asscmbly aftcr the measure is certified to appear on the ballot for cons:dcratlon by Ihc voters. 3.Requires that each house

WESTLAWY © 2016 Thomson Reuters. No claim to original U S Govemment Works 1
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of the Legislature assign the initiative measure to its appropriate committees, and that the committees hold joint public hearings
on the subject of the proposed measure prior to the date of the election at which the measure is to be voted upon, as specified.
4 Requires the SOS to disseminate the complete state ballot pamphlet over the Internet and to establish a process to enable a
voter to opt out of receiving the state ballot pamphlet by mail. 5.Requires the SOS to develop a program to utilize modern
communications and information processing technology to enhance the availability and accessibility of information on
statewide candidates and ballot initiatives, including making information available online as well as through other information
processing technology. 6.Authorizes the proponents of a statewide initiative or referendum measure to withdraw the measure
at any time before filing the petition with the appropriate elections official. 7.Requires that state initiative petitions circulated
for signature include a prescribed notice to the public. 8. Makes certain activities relating to the circulation of an initiative
referendum, or recall petition a criminal offense. This bill:

1. Makes minor modifications to provisions of law that prescribe how words are counted for the purposes of various

provisions of the Elections Code, including for the word limit on a ballot title and summary.

2. Requires the Attorney General (AG), upon the receipt of a request from the proponents of a proposed initiative measure

for a circulating title and summary, to initiate a public review process for a period of 30 days, as specified.

3. Permits proponents of the proposed initiative measure, during the public review period, to submit amendments to the

measure, as specified, that are reasonably germane to the theme, purpose, or subject of the initiative measure as originally

proposed. Prohibits amendments from being submitted if the initiative measure as originally proposed would not effect a

substantive change in law.

4. Deletes provisions of law that require the fiscal estimate or opinion of the proposed initiative measure be prepared by the

Department of Finance (DOF) and the Joint Legislative Budget Committee and instead requires the estimate to be prepared

by the DOF and the Legislative Analyst. Requires the fiscal estimate to be delivered to the AG within 50 days of the date of

receipt of the proposed measure by the AG, instead of 25 working days from the date the AG receives the final version of

the proposed measure.

5. Extends the period of time that a proposed initiative measure petition may be circulated from 150 days to 180 days.

6. Requires the proponents of a proposed initiative measure to submit a certification, signed under penalty of perjury, to SOS

immediately upon the collection of 25% of the number of signatures needed to qualify the initiative measure for the ballot.

7. Deletes provisions of law that require Senate and Assembly committees to hold a joint public hearing on the subject of

each initiative measure that qualifies for the ballot before the 30th day prior to the date of the election, and instead requires

the committees to hold the hearing after the proponents certify that they have collected 25% of the number of required

signatures, but not later than 131 days before the date of the election at which the measure is to be voted upon.

8. Permits proponents of a statewide initiative or referendum measure to withdraw the measure after filing the petition with

the appropriate elections official at any time before the 131st day before the election at which the measure will appear on the

ballot.

9. Requires the SOS to create an Internet Web site, or use other available technology, to consolidate information about each

state ballot measure in a manner that is easy for voters to access and understand, as specified. 10.Requires the SOS to establish

processes to enable a voter to do both of the following:

A. Opt out of receiving the state ballot pamphlet by mail pursuant to existing law; and

B. When the state ballot pamphlet is available, to receive either the state baliot pamphlet in an electronic format or an

electronic notification making the pamphlet available by means of online access.

1. Requires the processes described above to become effective only after the SOS has certified that the state has a statewide

voter registration database that complies with the federal Help America Vote Act of 2002.

2. Makes it a crime, for a proponent of a statewide initiative measure to seek, solicit, bargain for, or obtain any money or

thing of value of or from any person, firm, or corporation for the purpose of withdrawing an initiative petition after filing it

with the appropriate elections official.

3. Makes other conforming changes.

4. Contains double-jointing language to avoid chaptering problems with AB 2219 (Fong), SB 844 (Pavley), and SB 1043

(Torres) of the current legislative session.

5. Contains contingent enactment language to avoid implementation problems with SB 1442 (Lara) of the current legislative

session.

6. Makes findings and declarations regarding initiative measures, also known as ballot measures or propositions, allow

California voters to participate directly in lawmaking. California voters have enjoyed the right to enact laws through the

initiative process since 1911. However, many voters find it difficult to understand the language of an initiative measure and

to learn who is behind an initiative measure.

Background
WESTLAYW  © 2016 Thomson Reuters. No claim to original U.S. Government Works. 2
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The Initiative and Referendum Institute . According to the iandrinstitute.org, although the initiative process is different in every
state, there are certain aspects of the process that are common to all. The five basic steps to any initiative are: Preliminary filing
of a proposed initiative with a designated state official; Review of the initiative for compliance with statutory requirements
prior to circulation; Circulation of the petition to obtain the required number of signatures; Submission of the petition signatures
to the state elections official for verification of the signatures; and The placement of the initiative on the ballot and subsequent
vote. The following is a national comparison on pre-circulation filing requirements and review processes: Prior to circulating
a petition, the proposed initiative and a request to circulate must be submitted to the designated public officer such as the
Lieutenant Governor, Attorney General or Secretary of State for approval. Nine states require the proposed initiative to be
submitted with a certain number of signatures, ranging from five in Montana to 100 in Alaska. Five states require a deposit that
is refunded when the completed petition has been filed. Depending, on the state the petition may be reviewed for form, language
and/or constitutionality. Ten states require the Secretary of State’s office or the Attorney General to review initiatives for proper
form only. Twelve states require some form of pre-circulation/certification review regarding language, content or
constitutionality. However, in all but four of these states, the results of the review are advisory only. In Arkansas, the Attorney
General has authority to reject a proposal if it utilizes misleading terminology. In Utah, the Attorney General can reject an
initiative if it is patently unconstitutional, nonsensical, or if the proposed law could not become law if passed. In Oregon, the
Attorney General can stop an initiative from circulating if he believes it violates the single amendment provision for initiatives
and in Florida, the State Supreme Court, during its mandatory review, can stop an initiative if it is unconstitutional or violates
the state’s very strict single subject requirement. Circulation periods range from as brief as 64 days in Massachusetts to an
unlimited duration, though there are limits on how long a petition signature is valid. Most states also have deadlines for
submitting initiative petitions, so that officials will have time to verify the signatures, publish the initiative, and prepare the
ballot. Arkansas, Ohio and Utah have no time limit for signature gathering. Oklahoma at 90 days, California at 150 days, and
Massachusetts at 64 days have the shortest circulation periods. It is unknown if any of the 24 states provides opportunity during
the process for the proponent to withdraw a proposal at any time before the measure qualifies for the ballot.

FISCAL EFFECT : Appropriation: No Fiscal Com.: Yes Local: Yes According to the Assembly Appropriations Committee:
The SOS will incur minor additional costs ($40,000 annually) to create a website and update information on each ballot
measure. All other administrative costs to the SOS will be minor and absorbable. Extending the petition circulation period by
30 days will increase the likelihood that more measures will qualify for the ballot. On the other hand, providing the opportunity
for legislative review during the circulation period could lead to agreements with the Legislature and withdrawal of some
measures from circulation. The net impact of these two changes is unknown, however, the average cost for including in the
state ballot pamphlet the text, analysis, and arguments for and against a measure are around $600,000 per measure. The SOS
anticipates minor costs to notify voters electronically that the state ballot pamphlet is available

SUPPORT : (Verified 8/27/14) California Common Cause (co-source) League of Women Voters of California (co-source)
AARP AAUW Bay Area Council California Business Roundtable California Calls California Chamber of Commerce
California Council of Church IMPACT California Democratic Party California Forward Action Fund California School
Employees Association California State Employees Association Chino Valley Dem Club Dems of North Orange County
Laguna Woods Democratic Club Los Angeles Business Council NAACP RFK Democratic Club San Gabriel Valley
Democratic Women’s Club Sonoma County Democratic Club Think Long Committee for California Yucaipa-Calimesa
Democratic Club

OPPOSITION : (Verified 8/27/14) California Teachers Association

ARGUMENTS IN SUPPORT : According to the author: The changes in this bill are similar to the recommendations made
twenty years ago by the Citizen’s Commission on Ballot Initiatives. The current 150 days to gather signature does not provide
enough time for public input or changes to the initiative language. This bill extends the time allowed to gather signatures and
establishes a prequalification process. The prequalification process includes the ability to amend an initiative before it appears
on the ballot as long as the changes are consistent with the original intent. The prequalification process also engages the
Legislature earlier in the process. Presently, there is not a sufficient review process of initiatives by the public or the Legislature
where ecither is able to provide greater input and suggest amendments or correct flaws before the measure is printed on the
ballot. Implementing a better public review process before the title and summary process by the AG and allowing the
Legislature to hold a hearing after 25% of signatures are collected helps address this deficiency. Also, the concern that voters
are asked to decide important issues through the initiative process without adequate information is real. This bill aims to provide
clearer and more thorough information. Another problem in current law is inability for a proponent to withdraw their own
initiative. As described in the previous section, if a proponent of an initiative pursues an alternative path to solving an issue -

WESTLAYW  © 2016 Thomson Reuters. No claim to original U.S. Government Works. 3
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specifically through compromise through the legislative process - there is no mechanism for the proponent to remove their own
ballot initiative after it’s been qualified.

ARGUMENTS IN OPPOSITION : The California Teachers Association states in opposition, “Our State Council of Education
members expressed grave concerns about the extension of time SB 1253 authorizes the circulation of a proposed initiative
given that previous initiative proposals have resulted in a variety of ‘unintended consequences’ including but not limited to the
opportunity for non-legal campaign contributions to influence election outcomes; the increased possibility of fraud in the
signature gathering process; and the likelihood that initiatives that adversely affect ‘good government’ will qualify for the
ballot.”

ASSEMBLY FLOOR : 55-23, 8/27/14 AYES: Alejo, Ammiano, Bloom, Bocanegra, Bonilla, Bonta, Bradford, Brown,
Buchanan, Ian Calderon, Campos, Chau, Chesbro, Cooley, Dababneh, Daly, Dickinson, Eggman, Fong, Frazier, Garcia, Gatto,
Gomez, Gordon, Gorell, Gray, Hall, Roger Hernandez, Holden, Jones-Sawyer, Levine, Lowenthal, Medina, Mullin,
Muratsuchi, Nazarian, Olsen, Pan, Perea, John
A. Perez, V. Manuel Perez, Quirk, Quirk-Silva, Rendon, Ridley-Thomas, Rodriguez, Salas, Skinner, Stone, Ting, Weber,
Wieckowski, Williams, Yamada, Atkins NOES: Achadjian, Allen, Bigelow, Chavez, Conway, Dahle, Donnelly, Fox, Beth
Gaines, Gonzalez, Grove, Hagman, Jones, Linder, Logue, Maienschein, Mansoor, Melendez, Nestande, Patterson, Wagner,
Waldron, Wilk NO VOTE RECORDED: Harkey, Vacancy RM:nl 8/27/14 Senate Floor Analyses SUPPORT/OPPOSITION:
SEE ABOVE ##** END ****

CA B. An,, S.B. 1253 Sen., 8/22/2014

End of Document @ 2016 Thomson Reuters. No claim to original U.S. Government Works.
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INTRODUCTION

Petitioners ask this Court to prohibit Respondent Attorney General Harris from issuing a

circulating title and summary (Elec. Code, § 9004) for an initiative measure that was submitted to her

office on January 26, 2016 (the self-titled “Public Safety and Rehabilitation Act of 2016™) until that

imeasure has fully complied with the review process and timetable provided for by Elections Code

sections 9002 and 9005. Unless prohibited by this Court, Petitioners believe that Respondent will

lissue the title and summary:

« Without providing the statutorily required 30-day “public review period;”

» Without providing the Legislative Analyst Office (“LAO”) the statutorily permitted 50-day
period to examine the state and local government fiscal impacts of the initiative; and

» Without providing herself the statutorily permitted 65-day period to prepare a title and
summary of the chief purpose and points of the measure.

Instead, Petitioners are informed and believe that Respondent will issue a title and summary to
eal Parties on or before February 25, 2016, just 30 days after receiving the text of the proposed

Itnitiative measure, after having provided NO public review period; after giving the LAO just 16 days

to analyze an extremely complex initiative; and after providing herself less than half the statutory

Wlime allowed to prepare a title and summary for the proposed initiative.'

The errors alleged herein were caused directly by Respondent’s improper decision to accept
lthe January 26, 2016 submission by Real Parties as an “amendment” to Real Parties’ prior initiative
filed on December 22, 2015 (the self-titled “The Justice and Rehabilitation Act”). In short, the
January 26, 2016 is not an amendment of the prior initiative draft — it is an entirely different and new
linitiative.

This matter is complicated by the fact that Real Parties are apparently now acting as agents of]
Governor Jerry Brown. Shortly after the Januvary 26, 2016 filing, the Governor publicly announced
hat he was going to propose a ballot measure to eliminate over 40 years of determinate sentencing

law and parole laws enacted by the voters during the same time period. (See Declaration of Thomas

' Moreover, in addition to the public harm caused by this error if not immediately corrected, Respondent will have
allowed Real Parties to “cut in line” ahead of five other proposed initiatives filed after December 22, 2015 but prior to
January 26, 2016.
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W. Hiltachk (“Hiltachk Decl.”), § 2 and Exh A thereto [“How Jerry Brown’s parole initiative came
ogether”].) Petitioners are not aware that Governor Brown had any interest, connection, or role with
eal Parties’ December 22, 2015 submission because it was not “reasonably germane to the theme,
urpose, or subject of the initiative measure as it was originally proposed.” (Elec. Code, § 9002(b)
emphasis added).)

Respondent Attorney General should have rejected the January 26 2016 submission as an
“amendment” to the prior submission and instead accepted it as a new submission, as required and
lauthorized by Elections Code section 9002(b)(4). This writ petition seeks to correct this error.

BACKGROUND

On December 22, 2015, Real Parties submitted the “The Justice and Rehabilitation Act” to the
Attorney General’s Office pursuant to Elections Code section 9001 requesting a circulating title and
summary. (See Request for Judicial Notice (“RIN”) and Exh. A thereto.) That submission was
designated by the Attorney General as measure number 15-0121. The initial version of the initiative
easure proposed several changes in state statutes primarily to eliminate a prosecutor’s discretion to
irectly file a case involving a juvenile in adult court and eliminate all presumptions that
serious/violent offenders are unfit to be prosecuted in juvenile court, in favor or juvenile fitness
earings. These statutory laws would have changed significant provisions of law that were part otJ
roposition 21, enacted by the voters in 2000.

As required by Elections Code section 9002, Respondent posted the proposed initiative

easure on her website for public review for a period of 30 days. The 30-day public review period is
o give members of the public an opportunity to comment on proposed measures. In addition, she
informed the LAO of the submission so that it could commence its review and estimate of the
increase or decrease in revenues or costs to state and local government required by Elections Code
section 9005.
On January 26, 2016 — after the close of the mandatory 30-day public review period — Real
arties filed a purported amendment to initiative number 15-0121. This time the measure was titled
he “Public Safety and Rehabilitation Act of 2016.” (RIN and Exh. B thereto.) Now, instead of]

ocusing on the procedures for charging a juvenile defendant as an adult, the additional text added a
2
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(Constitutional Amendment dealing with post-trial determinate sentencing, parole, and credits

awarded to adult prisoners.

Respondent apparently accepted the January 26, 2016 submission as an amendment to the

rior submission despite the fact that the new submission was not “reasonably germane to the theme,
urpose, or subject” of the December 22, 2015 initial submission. As a consequence, Petitioners

lieve that Respondent is prepared to issue her circulating title and summary (required by Elections
Code section 9004) based on the deadline established by the December 22, 2015 (approximately 65
days following the date of submission), on or before February 25, 2016.

Had Respondent rejected the January 26, 2016 submission as an “amendment” and instead

reated it as a new submission, she would not be required to issue a circulating title and summary
ntil approximately March 31, 2016 (65 days following that date of that submission). More
mportantly, the public would regain its statutory period for public inspection and the LAO would be
llowed the full statutory 50-day period (instead of the 16 that were provided in this case) to analyze
e fiscal impacts of this new and complex proposed initiative. The circulating title and summary,
including 2 summary of the LAO’s fiscal analysis is printed on the top of every petition section
circulated among the voters and is the primary method a voter has to learn how the proposed initiative
will change the law and what the fiscal impact of such a change will have on state and local
oovernment. (Elec. Code, § 9008.)
LEGAL ARGUMENT

Petitioners bring this action as a Petition for Writ of Mandate pursuant to Elections Code
section 13314 and Code of Civil Procedure sections 1085 and 1086. Section 13314 provides that
petitioners who are electors of the state may seek a writ of mandate for any error in neglect of official
duty that has occurred or is about to occur. Such an action has priority over all other civil matters.
Sections 1085 and 1086 provide that petitioners may seek a writ of prohibition/mandate to restrain
respondents from taking any official action violation of law. Pursuant to Elections Code section

13314, the exclusive venue for this action is Sacramento County. (Elec. Code, § 13314(b)(3).)

Y
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A. Elections Code section 9002(b) Provides a Limited Opportunity for an
Initiative Proponent to “Amend” a Previously-Filed Initiative. Such an
“Amendment” is Limited to Changes that are Reasonably Germane to the
Text of the Original Proposed Initiative.

Prior to 2015, there was little opportunity for an initiative proponent to amend the text of a

roposed initiative after he or she submitted the text to the Attorney General with a request for the
issuance of a circulating title and summary. Moreover, there was virtually no opportunity for the
ublic to review and comument on a proposed initiative measure during the title and summary/LAO
iscal analysis period to identify errors, flaws or even typographical or grammatical errors discovered
a proposed initiative.

In 2014, the Legislature passed, and the Governor signed, Chapter 697 (SB 1253 Steinberg)
which made several changes to the initiative qualification process. Principal among these changes
was the creation of a 30-day public inspection period meant to allow voters and the public to review
and comment on new initiative measures. The statute also allows the proponent to “submit

amendments to the measure that are reasonably germane to the theme, purpose, or subject of the

Fu’utiative measure as originally proposed.” (Elec. Code, § 9002(b).) Elections Code section 9002

provides:

(a) Upon receipt of a request from the proponents of a proposed initiative measure
for a circulating title and summary, the Attorney General shall initiate a public
review process for a period of 30 days by doing all of the following:

(1) Posting the text of the proposed initiative measure on the Attorney General's
Internet Web site.

(2) Inviting, and providing for the submission of, written public comments on

the proposed initiative measure on the Attorney General's Internet Web site. The
site shall accept written public comments for the duration of the public review
period. The written public comments shall be public records, available for
inspection upon request pursuant to Chapter 3.5 (commencing with Section 6250)
of Division 7 of Title 1 of the Government Code, but shall not be displayed to the
public on the Attorney General's Internet Web site during the public review
period. The Attorney General shall transmit any written public comments
received during the public review period to the proponents of the proposed
initiative measure.
(b) During the public review period, the proponents of the proposed initiative
measure may submit amendments to the measure that are reasonably germane to
the theme, purpose, or subject of the initiative measure as originally proposed.
However, amendments shall not be submitted if the initiative measure as
originally proposed would not effect a substantive change in law.
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(1) An amendment shall be submitted with a signed request by all the proponents
to prepare a circulating title and summary using the amended language.

(2) An amendment shall be submitted to the Attorney General's Initiative
Coordinator located in the Attorney General's Sacramento Office via United
States Postal Service, alternative mail service, or personal delivery. Only printed
documents shall be accepted; facsimile or email delivery shall not be accepted.

(3) The submission of an amendment shall not extend the period to prepare the
estimate required by Section 9005.

(4) An amendment shall not be accepted more than five days after the public
review period is concluded. However, a proponent shall not be prohibited from
proposing a new initiative measure and requesting that a circulating title and
summary be prepared for that measure pursuant to Section 9001.

Submissions received after the conclusion of the public review period plus 5 days, or which
are not reasonably germane to the original submission, are to be treated as a new submission. (Elec.
iCode, § 9002(b)(4).)

In considering SB 1253, the State Senate circulated an analysis that clearly summarized the

‘legislative intent of the law in this respect:

According to the author: ... The prequalification process includes the ability to
amend an initiative before it appears on the ballot as long as the changes are
consistent with the original intent. ... Presently, there is not a sufficient review
process of initiatives by the public or the Legislature where either is able to
provide greater input and suggest amendments or correct flaws before the
measure is printed on the ballot. ***

California Bill Analysis, Senate Floor, 2013-2014 Regular Session, Senate Bill 1253, August 22,
014 (see RIN and Exh. C thereto [“Also, the concern that voters are asked to decide important
Jissues through the initiative process without adequate information is real. This bill aims to provide
clearer and more thorough information”]) (emphasis added).)2

Similarly, the Assembly Committee on Elections and Redistricting analyzed the amendment

ption in the bill as one addressing “errors in the drafting of” and “correcting flaws” in the text of the

roposed measure. The Assembly bill analysis pointed out that a significant purpose of the statute

* The statutory scheme for newly filed ballot initiative measures also affords the LAO a full 50-days to study the fiscal
impact of the proposed initiative measure. In this regard, the “germaneness™ requirement is important, because the
LAO will have commenced its analysis of the original filing. A late-filed amendment allows the LAO only 15 or more
days to analyze the amendments to determine if they change the fiscal impact of the measure. Lastly, the Attorney
General is required to issue the title and summary, including a summary of the LAO’s fiscal impact analysis within 15
days following receipt of the LAO’s review. In total, the entire title and summary/fiscal analysis process must be
concluded within 65 calendar days.
5

MEMORANDUM OF POINTS & AUTHORITIES IN SUPPORT OF
VERIFIED PETITION FOR WRIT OF MANDATE

APPO70



(0]

No RN S S N =)

;L'ncluded the following:

Identifying and correcting flaws in an initiative measure before it appears on the
ballot. Currently, proponents of an initiative measure have few options to correct
the language of an initiative measure or to withdraw a petition for a proposed
initiative measure, even when flaws are identified. This Act gives voters an
opportunity to comment on an initiative measure before the petition is circulated for
signatures. Public comment may address perceived errors in_the drafting of, or
perceived unintended consequences of, the proposed initiative measure.

(California Bill Analysis, Assembly Committee on Elections and Redistricting, June 17, 2014
(emphasis added) (see RJN and Exh. D (p. 5) thereto).)

Finally, even stakeholders and legislative observers apparently believed the bill’s amendment
iprocedures were for the purpose of correcting “legal flaws” in a proposed ballot initiative measure.
Writing in support of SB 1253, California Common Cause wrote the author of the bill (Senator

Steinberg) in support, stating the following:

California Common Cause supports Senate Bill 1253 because it would give voters
more accessible information about who is behind each initiative, ensure Voter
Guides are easily understood, and allow legal flaws to be corrected in an initiative
before it appears on the ballot. Ultimately these reforms are critical in order to make
the ballot measure process more clear, transparency, and fair.

Senate Bill File, Letter of Support from California Common Cause, March 14, 2014 (emphasis
added) (see RIN and Exh. E thereto).)

The clear purpose of the changes to Elections Code section 9002 is to allow proponents of an
initiative measure to correct errors and consider and implement public comments into the originally
iled initiative. The intent of the statutory changes is not to allow a proponent to “gut-and-amend” a
previously filed measure with a complete rewrite and thereby short-cut the analysis and review
process.

In considering a “statute’s purpose, legislative history, and public policy” the objective of the
analysis is to determine which construction of the statute best fits the intent of the Legislature in
enacting the statute. (Coalition of Concerned Communities, Inc. v. City of Los Angeles (2004) 34
Cal.4th 733, 737.) In doing so, courts have agreed that “[{w]herc more than one statutory construction

fis arguably possible, our policy has long been to favor the construction that leads to the more
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easonable result.... [O]ur task is to select the construction that comports most closely with the
egislature’s apparent intent, with a view to promoting rather than defeating the statutes® general
urpose, and to avoid a construction that would lead to unreasonable, impractical, or arbitrary
esults.” (Copley Press, Inc. v. Superior Court (2006) 39 Cal.4th 1272, 1291.)

Petitioners anticipate that Real Parties (and possibly Respondent) will argue that appellate
opinions using the phrase “reasonably germane” to interpret the State’s so-called “single subject rule”
should also apply to the instant matter involving section 9002. However, equating the two would be
would be a false equivalence. The single subject rule is embodied in California Constitution, Article
2, section 8(d), which provides that “[a]n initiative measure embracing more than one subject may not
be submitted to the electors or have any effect.” In articulating the proper standard for analyzing the
single subject rule, the governing judicial decisions establish that “all parts” of an initiative measure
Pust be ““reasonably germane’ to each other, and fo the general purpose or object of the initiative” as
a whole. (Legislature v. Eu (1991) 54 Cal.3d 492, 512 (emphasis added); and see Brosnahan v.
Brown (1982) 32 Cal.3d 236, 253 [“For example, the rule obviously forbids joining disparate
provisions which appear germane only to topics of excessive generality such as ‘government’ or
‘public welfare’].)

Conversely, section 9002 requires that any amendment to a pre-existing proposed ballot
initiative be reasonably germane “to the theme, purpose, or subject of the initiative measure as
originally proposed.” (Emphasis added.) Thus, the limitation in Elections Code section 9002 is
clearly different and more restrictive than the broad single subject rule. Real Parties’ anticipated
argument would permit broad changes to a proposed ballot measure after the close of the public
comment period (as Real Parties did here), thereby destroying the very purpose of section 9002 — to
eive the public and voters a meaningful opportunity to review proposed initiative measures and
comment on those measures for the purpose of correcting errors. The court cannot accept such an

linterpretation or construction of the statute.
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B. Real Parties in Interest’s January 26, 2016 Submission Is Not “Reasonably
Germane to the Theme, Purpose, or Subject of the Measure As Originally Filed” On
December 22, 2015, and Therefore May Not Be Treated as an Amendment to That
Measure.

There can be no plausible legal argument that Real Parties’ January 26, 2016 submission is

“reasonably germane to the theme, purpose, or subject of the measure as originally filed” on

JDecember 22, 2015. Real Parties’ original filing was a statutory measure that dealt with the
procedure for prosecuting a juvenile as an adult. The subsequent filing proposes to add a
constitutional amendment, which effectively repeals nearly four decades of determinate sentencing
law, several voter-approved initiatives, and would permit the granting of parole rights to an estimated
30 - 40 thousand current adult felons serving terms in state prison.
1. The December 22. 2015 Submission.

The theme purpose and subject of Real Parties” December 22, 2015 submission was clearly
and directly focused on juvenile justice. In particular, the proposed Act would amend several
provisions of law enacted by the voters in 2000 (Proposition 21) and specifically would prohibit a
district attorney from direct-filing a criminal complaint against a juvenile in adult court. Instead, a
district attorney would be required to obtain the consent of a judge in juvenile court after hearing. In
raddition, many of the presumptions regarding fitness for juvenile vs. adult court are proposed to be
repealed. These objectives were to be accomplished by the amendment and/or repeal of eight statutes
in the Welfare & Institutions Code and three statutes in the Penal Code, all dealing exclusively with
uveniles/youthful offenders. (RJN and Exh. A (p. 1-2) thereto.)

It is clear from the operative provisions of Rcal Parties’ December 22, 2015 submission that
the theme, purpose and subject of their initially-filed measure was specifically limited to the
prosecution of juveniles.

2. The January 26,2016 Submission.
In stark contrast to the focus of the December 22, 2015 submission, the January 26, 2016
submission proposes a sweeping overhaul of the State’s criminal sentencing law applicable to adults,
including tens of thousands currently serving prison sentences — presumably to address over-

crowding in our state prison system. It does so by proposing a new amendment to the Constitution
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(Art. 1, § 32) that would provide:

(a) The following provisions are hereby enacted to enhance public safety, improve
rehabilitation, and avoid the release of prisoners by federal court order,
notwithstanding anything in this article or any other provision of law:

(1) Parole consideration: Any person convicted of a non-violent felony offense and
sentenced to state prison shall be eligible for parole consideration after completing
the full term for his or her primary offense. (A) For purposes of this section only,
the full term for the primary offense means the longest tenm of imprisonment
imposed by the court for any offense, excluding the imposition of an enhancement,
consecutive sentence, or alternative sentence.

(2) Credit Eaming: The Department of Corrections and Rehabilitation shall have
authority to award credits earned for good behavior and approved rehabilitative or
educational achievements.

(b) The Department of Corrections and Rehabilitation shall adopt regulations in
furtherance of these provisions, and the Secretary of the Department of Corrections
and Rehabilitation shall certify that these regulations protect and enhance public
safety.

(RIN and Exh. B thereto.)

This new proposed constitutional amendment, if adopted, would effectively repeal or
substantively change (by constitutional supremacy) at a minimum, the following sentencing, sentence
enhancement, and prison credits provisions of law enacted by the Legislature and the People over the

last 40 years:

General Sentencing
Penal Code section 1170 — this is the main statutory provision for the Determinate Sentencing
Law (DSL):

o The purpose of imprisonment for crime is punishment.

° Provides that the purpose of imprisonment is punishment and that this purpose is
best served by “terms proportionate to the seriousness of the offense with provision
for uniformity in the sentences of offenders committing the same offense under
similar circumstances.”

Proposition 9 - (Marsy’s Law, the Victims’ Bill of Rights Act of 2008), enacted November 4,

2008. “Victims of crime have a collective shared right to expect that persons convicted of]
committing criminal acts are sufficiently punished in both the manner and the length of the sentences

limposed by the courts of the State of California.” Section 2, paragraph 5, states:

Truth in Sentencing. Sentences that are individually imposed upon convicted
criminal wrongdoers based upon the facts and circumstances surrounding their cases
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shall be carried out in compliance with the courts’ sentencing orders, and shall not
be substantially diminished by early release policies intended to alleviate
overcrowding in custodial facilities. The legislative branch shall ensure sufficient
funding to adequately house inmates for the full terms of their sentences, except for
statutorily authorized credits which reduce those sentences. (Cal. Const., art. I, §

28(H)(5).)

Consecutive Sentencing

Penal Code section 1170.1 - the principal term for determinate (DSL) crimes that are sentenced

consecutively under Penal Code section 1170.1(a) is the longest term actually imposed by the court
or any of those DSL crimes including any applicable specific (or conduct-type) enhancements,

[egardless of the sequence of conviction or sentencing; it is imposed as a full term sentence.

Penal Code section 669 — multiple felony offenses and consecutive sentences.

Propositions 184, 36; Penal Code sections 667, 1170.12 — The Three Strikes Law — consecutive

sentences on Two Strike and Three Strike cases (mandatory consecutive sentencing for offenses

committed on separate occasions).

Penal Code sections 1170.13, 1170.15 — provide for full term consecutive sentencing for

certain offenses, including witness intimidation.

[Euhancements

Penal Code section 1170.1(a) - Applicable specific enhancements (such as weapons and injury)
are added to the base term for the crime; the principal term equals the base term plus suchi
enhancements. (See People v. Anderson (1995) 35 Cal.App.4th 587, 592-93.)

Proposition 35 (Californians Against Sexual Exploitation Act), enacted November 6, 2012.
t[ncreascs penalties for human trafficking, including enhancements of 5, 7 or 10 years for infliction of
,gxeat bodily injury. (Penal Code, § 236.4(b).)

Penal Code section 12022.53 (10-20-Life Law) — when attached to a serious felony, if a
firearm allegation is not considered when determining whether an offense is violent, then the 10-20-
!JrLife enhancement will be disregarded.

Penal Code section 12022.5 — when attached to a serious felony, if a firearm allegation is not
considered when determining whether an offense is violent, then this enhancement which calls for an
lenhancement of 3-4-10 years will be disregarded.
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Penal Code section 1170.11 — lists various “specific enhancements™ (i.e., those that relate to
the circumstances of the crime), that will be impacted.
Penal Code section 12022(a)(1) — Add one year if any principal in the crime is armed with a
tfirearm during the crime.
Penal Code section 12022(b)(1) — Add one year if the defendant personally uses a deadly 011
dangerous weapon during the crime (1-2-3 years for completed or attempted carjacking [subd.
®)2)1.)
Penal Code section 12022(c) — Add three, four, or five years if the defendant is personally
pmcd with a firearm during certain specified drug crimes.
Penal Code section 12022.4 — furnishing firearm to another with specific intent it be used in a
Frimc (+1-2-3 years).
Penal Code section 12021.5 — carry firearm in street gang crime (+1-2-3 years).
Penal Code section 12022.75 — administering a date rape drug during sex acts against victim
(+5 years).
Penal Code section 12022.85 — committing non-violent sex crimes knowing you have AIDS or
are HIV positive (+3 years).
Penal Code section 12022.9 — injury on a pregnant female terminating pregnancy (+5 years).
Penal Code section 186.11 — white collar fraud/embezzlement enhancement if loss over
$500,000 (+2-3-5 years).
Penal Code section 12022.6 — Add enhancements as follows if the defendant intentionally
causes loss exceeding these amounts: subd. (a)(1) $65,000 — add one year; subd. (a)(2) $200,000 —
‘nadd two years; subd. (a)(3) $1.3 million — add three years; subd. (a)(4) $3.2 million — add four years.
Penal Code section 667.9(a) — Add one year to each offense if the defendant commits a listed
ifelony against a known vulnerable victim.

Penal Code section 667.9(b) — If the current offense is a listed felony comunitted against a
1own vulnerable victim and the defendant has a prior conviction for any listed felony, add two years
r:'o each current offense.

Penal Code section 368(b)(2), (b)(3) — Enhancements for the crime of elder abuse.
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Penal Code section 422.75(a), (b) — Enhancements for a felony that is a hate crime.

Penal Code section 186.22(b)(1) — Add enhancements as follows if the defendant commits any
elony for gang purposes: subd. (b)(1)(A) — add two, three, or four years if the underlying felony is
ot a serious or violent felony (middle term presumption deleted eff. 1/1/10 and will be repealed

1/1/17 unless extended; see section VL.E.6.); subd. (b)(1)(B) — add five years if the underlying felony
lis a serious felony; subd. (b)(1)(C).

Health & Safety Code section 11370.4; Health & Safety Code section 11379.8 —
[Enhancements for drug crimes based on weight or volume of the substance.

Health & Safety Code section 11353.1 — enhancements involve transactions near schools.
Health & Safety Code section 11353.6 — drug dealing near schools when kids are present (+3-
4-5 years).

Health & Safety Code section 11379.7 — manufacturing drugs when kids under 16 are present
(+2 years).

Vehicle Code section 23558 — Add one year for each additional victim (three years maximum)
f the defendant injures multiple victims in felony drunk driving or intoxicated vehicular

anslaughter.

Vehicle Code section 20001(c) DUI + hit & run + death - +5 years; Penal Code section

191.5(d) — 15 years-to-life term for gross vehicular manslaughter DUI with specified prior.
Penal Code section 12022.1 — Add two years and mandatory consecutive sentencing if the

defendant commits a new crime while released on bail or O.R. on a prior crime and is convicted of]

oth.
rior Convictions

Penal Code section 1170.1(a) - For determinate sentences, prior convictions that are used for]

enhancement are part of the additional term; such priors are added once to the total term of]
imprisonment, not to each separate count or case; they are imposed as full term enhancements (People
v. Tassell (1984) 36 Cal.3d 77, 89-92. [overruled on other grounds in People v. Ewoldr (1994) 7
Cal.4th 380, 401}.)
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Proposition 8 (The Victims® Bill of Rights), enacted June 1982. “Any prior felony conviction
of any person in any criminal proceeding...shall subsequently be used without limitation for purposes
of ... enhancement of sentence in any criminal proceeding.” (Cal. Const., art. I, § 28(f), renumbered
by Prop. 9 in 2008 as Art. I, § 28(£)(4).)
Proposition 21 (The Gang Violence and Juvenile Crime Prevention Act of 1998), enacted
arch 2000. “Vigorous enforcement and the adoption of more meaningful criminal sanctions,
including the voter-approved ‘Three Strikes’ law, Proposition 184, has resulted in a substantial and
consistent four year decline in overall crime.” (Section 2 (c).)

Proposition 35 (Californians Against Sexual Exploitation Act), enacted November 6, 2012.

ncreases penalties for human trafficking, including enhancement of 5 years if the defendant has a
Lior conviction. (Penal Code, § 236.4(c).)

Propositions 184 & 36; Penal Code sections 667, 1170.12 (Three Strikes Law). “Three
LStrikes and You’re Out” is a statute designed to punish habitual criminals who have one or more
qualifying prior felony convictions (“strikes™). There are two nearly identical versions of this statute
which apply to crimes committed after their effective dates (legislative statute: Penal Code section
667(b)-(i) effective 2:45 p.m. on 3/9/94; initiative statute: Penal Code section 1170.12, effective
11/9/94). The Three Strikes law was substantially amended by initiative measure (Proposition 36,
effective November 7, 2012). Three Strikes is considered an “alternative sentencing scheme” by the
courts. (People v. Superior Court (Romero) (1996) 13 Cal.4th 497, 527; People v. Cressy (1996) 47
Cal.App.4th 981, 991; People v. Sipe (1995) 36 Cal.App.4th 468, 485-486.)

Penal Code section 667(a) — If the current offense is a “serious felony” as defined in Penal
Code section 1192.7(c), add five years for each separate “serious felony” prior conviction.

Penal Code section 667.5(b) -- If the current offense is any felony, add one year for each prior
separate prison term.

Health & Safety Code section 11370.2 — Drug priors; if the current offense is a specified drug

crime, add three years for each prior conviction for a specified drug crime.
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[Credits

Penal Code section 2933 — Custody time in state prison is reduced by credits; these credits are
ased on the formula of one day credit for one day served; this results in approximately a one-half]
I:eduction of the balance of the term imposed.
Penal Code section 2933.1 — credits on “violent” offenses per 667.5(c) limited to 15%.
Penal Code section 2933.2; Penal Code section 190(e) — no conduct credit reduction of murder
rfminimum terms.
Penal Code sections 667(c)(5); 1170.12(a)(5) (Three Strikes Law) — Conduct credit reduction
Pf the total term of imprisonment is limited to a maximum of 20% post-sentence if the defendant has
a prior “strike” conviction.

Propositions 184, 36; Penal Code section 667, 1170.12 — no conduct credit reduction of the

[ninimum term of a "three-strike" life sentence, and prison credits on other terms, including
nhancements, are limited to 20% or 15% (In re Cervera (2001) 24 Cal.4th 1073; People v. Stofle
(1996) 45 Cal.App.4th 417).

Penal Code section 3040 er seq. — Credits on indeterminate sentences. After serving a
designated minimum sentence, and periodically thereafter, these prisoners appear before a parole
[board.

Penal Code section 3046 — for indeterminate offenses, provides that “life” means seven actual
calendar years with no conduct credits.

Proposition 9 (Marsy’s Law) — victims’ rights initiative (effective 11/5/08) makes numerous
changes relating to victim notification and participation, as well as substantial changes to parole
provisions.

Proposition 222 (June 2, 1998) — eliminated any conduct credit reduction of the prison term
ifor defendants convicted of murder.

This sweeping change in sentencing law for adults is not reasonably germane to the prior
submission, which was focused on the procedures for prosecuting juveniles as adults. Moreover, the
public is entitled to its full 30-day period to review this proposed change in law, the LAO is entitled

fto its full 50-day period to analyze the fiscal impacts of this proposed change in law and the
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{Respondent herself, should be entitled the full time period to provide a title and summary that
describes the chief purpose and points of the proposed change in law.
CONCLUSION

Real Parties may unquestionably attempt to qualify their new measure for the statewide ballot.

etitioners have no quarrel with Real Parties’ right to utilize direct democracy to bypass the

egislature, though one wonders with the Governor finds it necessary to do so. However, in seeking
o qualify its initiative measure, Respondent and Real Parties must stand in line and comply with the
equirements of the Elections Code like everyone else proposing ballot measures, including the
statutorily mandated 65-day review and analysis period.  Additionally, Respondent may
unquestionably issue a circulating title and summary for Real Parties’ originally-filed initiative after
lthe statutory process is completed.

The January 26, 2016 filing must be treated as a new filing and this Court should act

ediately to prohibit Respondent Attorney General from allowing Real Parties” new measure from
awfully jumping to the front of line, which has the effect of denying the public and voters their
tatutory right of review.

Petitioners have no plain, speedy, and adequate remedy in the ordinary course of law other
han the relief sought in this Petition. This action will cause injury, not only to Petitioners, but also to
he other qualified voters of California who will not have had a meaningful opportunity to participate
n the public comment period afforded to for all new measures and who will be compelled to consider
an measure that is invalid on the basis that it has not complied with the statuary formalities all new
measures must complete before being circulated.

Petitioners respectfully request this Court grant the instant Verified Petition for Writ of

1Mandate.

Dated: February 16, 2016. BELL, McANDREWS gHILTAC