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L

STATEMENT OF ISSUES PRESENTED

1. Whether, consistent with the principles of the Agricultural
Labor Relations Act, an employer may challenge a union’s status as the
bargaining representative of its employees by raising a claim of
abandonment based on the union’s long-term twenty-four year absence or
disappearance from the scene, long-term failure to carry out its duties for
over twenty-four years, and lack of contact with the employeés and the
efnployer over an unreasonably long period of time.

2. Whether state courts should adhere to precedent of the
Agricultural Labor Relations Board when to do so would eviscerate
important Agricultural Labor Relations Act policy and fundamentally
misconstrue the nature and legislative purpose behind such policy.

3. Whether the Agricultural Labor Relations Board should have
applied applicable National Labor Relations Board precedent concerning
union abandonment.

I1.

WHY REVIEW SHOULD BE GRANTED

This is the latest chapter in the long saga of labor relations in the
California agricultural industry. This case addresses whether an employer
can refuse to bargain with a union that it in good faith believes has forfeited

its status as bargaining representative by abandoning a group of employees

1
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for over two decades and completely disregarding all statutory obligations.
The case provides this Court the opportunity to issue the last word on
whether, when enacting the Agricultural Labor Relations Act (“ALRA”),
the Legislature did not intend to provide the agricultural employer any
defense to bargaining with a certified union in the limited context of long-
term total union abandonment that has been recognized under the National
Labor Relations Act (“NRLA”). (29 U.S.C. § 185 et seq.)

The question of union abandonment is not an isolated incident
limited to the present case. The United Farm Workers (“UFW”) union in
recent years has targeted a number of farming operations in the State that
have dormant UFW certifications. After decades of noninvolvement,
without any explanation or justification, UFW is seeking to upset stable and
mutual beneficial working arrangements of these farming operations by
asserting that it is the bargaining representative of the employees that it has
disregarded for decades. |

In J.R. Nortonv. ALRB (1979) 23 Cal.3d 1, this Court recognized:

“It is fundamental in statutory construction that courts should

ascertain the intent of the Legislature so as to effectuate the

purpose of the law. Thus, when administrative rules or
regulations alter or amend the statute or enlarge or impair its

scope, they are void and courts not only may, but it is their

obligation to strike down such regulations.”

(J.R. Norton v. ALRB (1979) 23 Cal.3d at p. 29 (“J.R. Norton™).)
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Pursuant to the Legislature’s clear expression of intent, the extreme
neglect demonstrated by UFW by completely abandoning a bargaining unit
for over twenty-four years, is clearly antithetical to ALRA policy. In
enacting the ALRA, the Legislature expressed its intent and the underlying
purpose of the Act as to enable agricﬁltural employees to designate
“representatives of their own choosing... for the purpose of collective
bargaining or other mutual aid or protection.” (Lab. Code, § 1140.2, italics
added.) Labor Code' section 1152 restates this purpose and further
guarantees to employees the right “to refrain from any or all of such
activities ....” (Lab. Code, § 1152.)

In this case, the Court of Appeal relied on Agriculture Labor
Relations Board (“ALRB” ér “Board”) precedent that summarily disposed
of the employer’s defense of abandonment based on the assertion that the
provisions of the ALRA demonstrate that the Legislature must have
intended a strict rule prohibiting the employer from participating in
deciding whether to bargain with a certified union. Rather than examining
the Board’s judicial construction of the ALRA to determine whether it
effectuates the stated purpose of the ALRA, the Court of Appeal simply

deferred to the Board’s analysis. In doing so, the Court of Appeal failed to

1
Code.

Unless noted otherwise, all further statutory references are to the Labor
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recognize the importance of follbwing applicable NLRA precedent as
required by California Labor Code section 1148.

The case also provides this Court the opportunity to resolve an
important question of law raised by conflicting opinions issued by the
appellate courts. Specifically, in Montebello Rose Co. v. ALRB (1981) 119
Cal.App.3d 1 (“Montebello Rose”), the California Fifth District Court of
Appeal adopted the rebuttable presumption rule, implying that there may be
circumstances under the ALRA in which an employer is permitted to show
the union has lost its representative status. (Montebello Rose, supra, 119
Cal.App.3d at p. 24.) In doing so, the Montebello court applied applicable
NLRA precedent. In contrast, in F' & P Growers Assn. v. ALRB (1985) 168
Cal.App.3d 667 (“F & P Growers”), the California Fourth Circuit Court of
Appeal found that in enacting certain provisions of the ALRA, the
Legislature must have intended “to prohibit the employer from being an
active participant in determining which unit it shall bargain with in cases
arising under the ALRA.” (F & P Growers, supra, 168 Cal.App.3d at pp.
676-677.) These cases demonstrate obvious tensions regarding the role of
the employer in the bargaining context warranting this Court’s review. It
also leaves unresolved the issue of applicable NLRA precedent and whether
it is sound public policy to allow a union to abandon a unit and its statutory

duties for twenty-four years.
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In what the Court of Appeal referred to as “a companion case”
decided on the same day, the Court issued a ruling in Gerawan Farming,
Inc. v. ALRB (2015) 187 Cal.Rptr.261 (“Gerawan”). In Gerawan, the
employer raised the identical issue asserting union abandonment of its
representative status based on its unreasonably lengthy absence and
inactivity. Relying on the same Board and appellate court precedent cited
in Tri-Fanucchi Farms v. ALRB (2015) 187 Cal.Rptr.247 (“Tri-Fanucchi™),
the Court of Appeal determined that the employer in Gerawan was
permitted to raise the abandonment theory in the limited context of
defending against the initiation of the mandatory mediation and conciliation
(“MMC”) process under Labor Code section 1164 et seq. The Court of
Appeal’s reasoning to support the distinction is strained and creates several
levels of conflict. Review by this Court is necessary to secure uniformity
of these decisions.

Petitioner urges this Court to review the decision below, provide the
final word regarding the interpretation of the ALRA, and affirm the
availability of certain defenses to an employer’s obligation to bargain under
the ALRA. Review by this Court is all the more essential because until this
case no California court had decided whether a certified bargaining
representative can be held to have forfeited their status by long-term

abandonment and egregious inactivity.
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Petitioner also urges this Court to reaffirm that when the Legislature
delegates to an administrative agency enforcement of a statute, its
interpretation of the statute shall not be given deference when it is clearly
erroneous or alters or amends the statute it is interpreting, or enlarges or
impairs its scope. This principle is particularly important where the
Legislature has directed the agency to follow applicable NLRA precedent
which the agency rejected. The Board’s precedent in this case stifles the
broad purpose of the ALRA to promote greater stability in labor relations
by misinterpreting the important issue of long-term abandonment by the
bargaining representative.

This case warrants review.

II1.

STATEMENT OF THE CASE

A. Petitioner and the United Farm Workers Union

Petitioner Tri-Fanucchi Farms (“Petitioner” or “Fanucchi”) is a
family-owned farming operation that has been operating in Kern County,
California for decades. Petitioner maintains approximately 35 year round
employees and hires several hundred seasonal employees through various
labor contractors.

In 1977, Fanucchi’s agricultural employees elected UFW to be their
collective bargaining representative. After UFW was certified as the

employees’ representative by the Board, the parties engaged in some initial

6
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bargaining sessions. After polling its employees and believing they no
longer wanted UFW to represent them, Fanucchi refused to bargain with
UFW in 1984 on the good faith belief that UFW no longer had majority
support. UFW brought an unfair labor practices complaint and the Board
held in UFW’s favor. The Board’s findings were ultimately affirmed by
the California Fifth District Court of Appeal.

In 1988, Fanucchi informed UFW that it was willing to engage in
bargaining and resume contract negotiations with UFW. UFW responded
that it would arrange bargaining dates as soon as its negotiator returned
from vacation. For reasons unexplained by UFW, UFW disappeared from
the scene and no bargaining occurred for approximately twenty-four (24)
years.

The next time UFW contacted Fanucchi was September 28, 2012,
when UFW sent a letter demanding that bargaining be restarted and
requesting certain information from Fanucchi. Fanucchi responded on
October 19, 2012, advising UFW that it believed UFW’s 24-yegr absence
resulted in an abandonment of its status as the employees’ bargaining
representative, that Fanucchi was seeking judicial review of the issue, and
that its refusal should be viewed as a “technical refusal to bargain” until
such time as the issue of abandonment was addressed by the courts. At this

time, Fanucchi’s current workforce did not know UFW, did not select UFW
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to represent the workers’ interests, and Fanucchi’s employees had no
reason to believe UFW represented them due to UFW’s 24-year absence.

B. The Proceedings Below

On March 7 and April 16, 2013, UFW filed charges with the Board
on the grounds that Fanucchi had allegedly engaged in unfair labor
practices by refusing to bargain and by refusing to provide information
relevant to bargaining. On September 5, 2013, the Board’s general counsel
(“General Counsel”) filed a consolidated administrative complaint
(“Complaint”) against Fanucchi, arguing that Fanucchi’s refusal to bargain
and provide information constituted unfair labor practices in violation of
the ALRA, Labor Code section 1153, subdivisions (1) and (e).
Additionally, the General Counsel requested the Board award make whole
relief against Fanucchi pursuant to the ALRA section 1160.3.

Fanucchi filed an answer to the Complaint on October 8, 2013. The
Answer admitted to the underlying facts alleged in the Complaint, but
maintained that UFW had forfeited its representative status by completely
abandoning the bargaining unit for 24-years. Fanucchi again asserted that
its refusal to bargain was in good faith for the purpose of obtaining judicial
review of the important labor relations issue of long-term union
abandonment.

Before the scheduled heqring by the administrative law judge

(“ALJ”) on October 21, 2013, the General Counsel submitted a motion in

8
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limine requesting that all evidence related to Fanucchi’s abandonment
defense be excluded on the basi; that the defense is not recognized by
Board precedent. The ALJ granted the motion in limine, which he treated
as a motion to strike or a judgment on the pleadings related to Fanucchi’s
abandonment defense and related equitable defenses. Having rejected
Fanucchi’s asserted defenses to the duty to bargain, the ALJ addressed the
merits of the Complaint, refused to allow Fanucchi to have a hearing to
cross-examine UFW subpoenaed witnesses, and held that Fanucchi’s
refusal to bargain and turn over information constituted unfair labor
- practices. The ALJ also found that Fanucchi’s refusal to bargain as a
means of seeking judicial review was not justifiable in light of Board
precedent, and thus awarded make whole relief against Fanucchi.

On November 20, 2013, Fanucchi filed with the Board 15
“exceptions” to the ALJ’s decision. On April 23, 2014, the Board issued its
decision” in agreement with the ALJ and finding that Fanucchi’s refusal to
bargain with the UFW and to provide information constituted violations of
section 1153, subdivision (a) and (e). The Board denied Fanucchi’s
contention that UFW’s complete abandonment was a defense to its duty to

bargain, as well as similar equitable defenses based on the 24-years of total

2 The Board’s decision is reported at Tri-Fanucchi Farms (2014) 40 ALRB
No. 4.
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inactivity by UFW. The Board also held that make whole relief awarded
against Fanucchi was proper.

On May 23, 2014, Fanucchi filed a petition for writ of review to the
California Court of Appeal, Fifth District seeking review of the Board’s
decision in Tri-Fanucchi Farms, supra, 40 ALRB No. 4. On February 10,
2015, the Fifth District Court of Appeal issued a writ of review.

The Court of Appeal affirmed the portion of the Board’s decision
that rejected Fanucchi’s defenses to the duty to bargain and held that
Fanucchi had committed unfair labor practices for refusing to bargain with
UFW and refusing to provide informaﬁon. The court deferred to the
Board’s position that past conduct by UFW indicating abandonment — i.e.
UFW absence, failure to carry out its duties, and lack of contact with the
employees and the employer for more than 24-years — did not create a legal
basis for Fanucchi to refuse to bargain with UFW. Adopting the reasoning
of the Board, the Court of Appeal concluded that “the appropriate remedy
for UFW’s past dereliction was (and is) in the hands of the agricultural
employees themselves. That is, if the employees do not wish to be
represented by UFW, their recourse is to replace or decertify UFW by a
new election pursuant to sections 1156.3 or 1156.7.” (Tri-Fanucchi Farms,
187 Cal. Rptr. 3d at 249.)

The Court of Appeal reversed the make whole relief award imposed

by the Board against Fanucchi. The Court held that Fanucchi’s

10
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advancement of the abandonment defense plainly furthered the purpose of
the ALRA to promote greater stability in labor relations by obtaining an
appellate decision on this important issue, and thus the Board prejudicially
erred when it ordered make whole relief against Fanucchi. Fanucchi is not
appealing the portion of the decision by the Fifth District Court of Appeal
finding that the make-whole remedy was inappropriate. Fanucchi is
appedling the lower court’s rejection of the abandonment and unclean
hands defenses.

C. Companion Case
Gerawan Farming Inc. v. ALRB (2015) 236 Cal.App.4™ 1024

On the same day the court upheld the Board’s ruling that total
abandonment of the bargaining unit did not create a defense to bargaining,
the California Court of Appeal, Fifth District issued a ruling in a
companion case Gerawan, recognizing that the same abandonment theory
raised by Fanucchi can be raised by the employer in a different context.
(Gerawan, supra, 236 Cal.App.4™ 1024.) The court held that “where a
union requests the Board to order mandatory mediation and conciliation
(MMC) under section 1164 et seq., the employer may defend against the
MMC request by raising the issue of the union’s abandonment of its
representative status, including abandonment thereof based on such union
conduct as unreasonable lengthy absence or inactivity.” (Tri-Fanucchi,

supra, 187 Cal.Rptr.3d at p. 249.) After explaining their conclusion and the

11
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legal arguments supporting the abandonment theory, the Court went on to
conclude that the MMC statute violates equal protection principles and
involves an unconstitutional delegation of legislative authority. (Gerawan,
supra, 187 Cal.Rptr.3d at pp. 290-299.) As a result, the court set aside the
Board’s order in Gerawan Farming Inc. (2013) 39 ALRB No. 17.

IV.

LEGAL DISCUSSION

THIS COURT SHOULD REVIEW THE COURT OF APPEAL’S
HOLDING THAT LONG-TERM UNION ABANDONMENT &
INACTIVITY DOES NOT DEFEAT AN EMPLOYER'’S DUTY TO
ENGAGE IN BARGAINING WITH THAT UNION

A. The Court of Appeal Erroneously Deferred to the Board’s
Unreasonable Interpretation and Application of the ALRA.

Instead of adhering to the fundamental and stated purpose of the
ALRA, the Court of Appeal deferred to the flawed reasoning of Board
precedent which summarily disposed of the issue by holding that a labor
organization that is inactive or absent for an extended period of time does
not represent a defense to the employer’s duty to bargain. (77i-Fanucchi,
supra, 187 Cal.Rptr.3d at p. 255, citing Dole Fresh Fruit Co., Inc. (1996)
22 ALRB No. 4; Pictsweet Mushroom Farms (2003) 29 ALRB No. 3; San
Joaquin Tomato Growers, Inc. (2011) 37 ALRB No. 5; Arnaudo Brothers,
LP (2014) 40 ALRB No. 3.) In contrast with the fundamental purpose set
forth in the ALRA, the Board claimed that “these principles stem from the

legislative intent inherent in the ALRA that the poWer to select and remove
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unions as bargaining representatives should reside with agricultural
employees.” (Tri-Fanucchi, supra, 187 CalRptr.3d at p. 255.) After
misinterpreting how California appellate courts have construed the ALRA,
the Court of Appeal upheld the Board’s position as a “reasonable
interpretation and application of the ALRA.” (/d. atp. 257.)

Although this Court has recognized the principle that an
administrative agency is entitled to deference when interpreting policy in its
field of expertise, that deference is limited. (J.R. Norton, supra, 26 Cal.3d
at p. 29.) “A ministerial officer may not . . . under the guise of a rule or
regulation vary or enlarge the terms of a legislative enactment or compel
that to be done which lies without the scope of the statute and which cannot
be said to be reasonably necessary or appropriate to subserving or
promoting the interests and purposes of the statute.” (Bearden v. U.S.
Borax, Inc. (2006) 138 Cal.App.4th 429, 436 (“Bearden”.) “[W]hen
administrative rules or regulations ‘alter or amend the statute or enlarge or
impair its scope,” they ‘are void and courts not only may, but it is their
obligation to strike down such regulations.” [Citations.]” (JR. Norton,
supra, 26 Cal.3d at p. 29.) Thus, a Board rule that “eviscerates important
ALRA policy and fundamentally misconstrues the nature of and legislative
purpose behind” ALRA policy should not be upheld. (Zbid.)

The Board was clearly wrong in its legal conclusion that a defense

for long-term complete abandonment is not supported by the purposes and

13
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policies of the ALRA. The Board, pursuant to Labor Code section 1148,
should have recognized and applied that abandonment defense that has
been applied historically by the NLRB. The core legislative purpose of the
ALRA is set for in the preamble, which states: “In enacting this legislation
the people of the State of California seek to ensure peace in the agricultural
fields by guaranteeing justice for all agricultural workers and stability in
labor relations. [{] This enactment is intended to bring certainty and a sense
of fair play to a presently unstable and potentially volatile condition in the
state.” (Stats. 1975, Third Ex. Sess., ch. 1, § 1, p. 4013.) The policy
declaration of the ALRA further provides that a principal purpose of the
ALRA is to enable agricultural employees to designate “representatives of’
their own choosing... for the purpose of collective bargaining or other
mutual aid or protection.” (Lab. Code, § 1140.2, italics added; also see J.R.
Norton, supra, 26 Cal.3d at p. 30.) Additionally, ALRA policies promote
having actual employee representation by the elected union and promoting
the collective bargaining relationship. (See, e.g., §§ 1140.2, 1152 &
1155.2, subd. (a).)

The employees’ rights to a representative of their own choosing for
the purpose of negotiating a collective bargaining agreement is seriously
threatened where, as here, the absent union suddenly appears on the scene
after 24-years and demands to engage in collective bargaining as the

employees’ legal representative. The UFW disregarded its statutory
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responsibilities to this bargaining unit for over two decades. Under the
circumstances of this case, the reappearing union is by no means a
representative of the employees own choosing, but instead is a complete
stranger to the employees. The union wholly disappeared from the scene,
did not carry out any statutory duties, and made no contact with the
employees and the employer for over two decades. Under the rigid rule
imposed by the Board, the employer is required to bargain with the long-
term absent union, whether the employees want the union’s representation
or not. Thus, the Board’s rule does not promote the ALLRA’s interest in
providing the employees the right to “bargain collectively through
representatives of their own choosing” (Lab. Code, § 1152), but instead
undermines the important ALRA purpose of protecting the employees’
right to choose and upsetting a 24-year stable working relationship. The
rule also fails to consider that the Fanucchi’s current workforce does not
know UFW, did not select UFW as their representative, and had no
knowledge that they were represented by any union, much less UFW. Nor
did the Board require UFW to justify its actions of abandoning the unit for
twenty-four years.

The Court of Appeal further adopted the Board’s reasoning that
under the circumstances of this case, the only recourse for employees who
did not wish to be represented by the stranger union was to replace or |

decertify UFW by a new election pursuant to sections 1156.3 or 1156.7.
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(Tri-Fanucchi, supra, 187 Cal Rptr.3d at‘p. 249.) Again, this application of
the ALRA is antithetical to the important interest of the agricultural
workers for which the Act seeks to protect. The UFW has been entirely
absent from the scene and had no contact whatsoever with the employees or
the employer for over 24-years. Thus, the employees are at a great
disadvantage because they have no relationship with the union to base a
decision on whether or not to seek decertification. The employees will
need to disseminate information, organize a decertification drive, petition
for and hold an election and obtain the Board’s certification in order to
remove UFW. Further, as demonstrated in the Gerawan case, it is likely
that UFW will immediately invoke the MMC process long before the
employees would be able to stop it by pursuing decertification. (Gerawan,
supra, 187 Cal.Rptr.3d at p. 287.) The result would be the implementation
of a contract the employees never voted on or ratified. (/bid.)

The Board itself has recognized the proposition where a union can
be held to have abandoned its certification or representative status, however
limited. The Board has adopted the principle that abandonment by the
union takes place where the union is either unwilling or unable to continue
its responsibilities to the bargaining unit. (Dole Fresh Fruit Co, supra,
ALRB No. 4,‘pp. 12-14; Bruce Church, Inc. (1991) 17 ALRB No. 1, p. 13.)
However, the Board set narrow grounds for finding abandonment to

situations involving either an express disclaimer by the union or union
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defunctness. (San Joaquin Tomato Growers, Inc., supra, 37 ALRB No. 5,
p. 4, Dole Fresh Fruit Co, supra, ALRB No. 4, pp. 12-14; Bruce Church,
Inc., supra, ALRB No. 1, p. 13.) The Board’s rigid limitations on the
factual grounds for abandonment are arbitrary. As demonstrated here, there
is other union conduct that supports a finding of abandonment. In fact, the
inherit policy underlying the ALRA demands a finding of abandonment
when a union disappears for decades and disregards all statutory
responsibilities to the employees it purports to represent.

Rather than relying on the text of the ARLA as the best indicator of
legislative purpose (Brinker Restaurant Corp. v. Superior Court (2012), 53
Cal.4™ 1004, 1026), the Board relied on its own construction of the ALRA
to conclude that the “legislative intent inherent” in the ALRA provides that
“the power to select and remove unions as bargaining representative should
reside with agricultural employees and not with their employers.” (7Tri-
Fanucchi, supra, 187 Cal.Rptr.3d at p 255.) To reach this outcome, the
Board noted provisions of the ALRA that “indicated” that the Legislature
did not intend for an agricultural employer to participate in deciding
whether or not it shall bargain with a particular union. (7ri-Fanucchi
Farms, supra, ALRB No. 4.) The Board noted that the ALRA only allows
an employer to bargain with a union that has won an election, as opposed to
the NLRA that permits the employer to bargain with any union that

demonstrates by any means that it has majority status. Secondly, the
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ALRA does not allow employers to file election petitions regarding
certification or decertification of a union, in contrast to the NLRA which
allows employers to petition for an election. (Tri-Fanucchi Farms, supra,
ALRB No. 4.) Although these provisions of the ALRA place distinctive
limits on the employer in the collective bargaining process, it does not
follow that the Legislature intended that the employer should be removed
completely from the decision of whether to bargain with a union if in good
faith it believes the union forfeited its status as the employees’ bargaining
representative after 24-years of complete abandonment.

The Board’s blanket rule that past union absence or inactivity does
not create an abandonment defense to the duty to bargain exceeds the scope
of the authority conferred to it by the Legislature. (Bearden, supra, 138
Cal.App.4th at p. 436 [“A ministerial officer may not . . . under the guise of
a rule or regulation vary or enlarge the terms of a legislative
enactment...”’].) Although the ALRA holds that an employer can only
bargain with a union that has won an election and cannet file an election
petition, the Board’s general rules and strict interpretation far exceed the
terms of the statute and the restrictions on employers in the context of
bargaining. As such, the Court of Appeal and this Court are obligated to
strike down the ALRB’s rule denying Fanucchi’s abandonment defense to

its obligation to bargain with UFW. (J.R. Norton Co., supra, 26 Cal.3d at
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p. 29 [courts have an obligation to strike down administrative rules that
enlarge the scope of the legislative enactment].)

B. The Court of Appeal Misconstrued Legal Precedent
Interpreting the Judicial Construction of the ALRA.

In trying to ascertain the intent of the ALRA, the Court of Appeal
erroneously applied the reasoning of California appellate cases to find
support for the Board’s strict application that abandonment, even long-
term, is never a defense to the duty to bargain. The Court of Appeal’s '
reasoning is flawed and does not comport with the intent of the ALRA.

The Court below relied on the theory advanced by the Board “that an
employer’s duty to bargain with the originally certified union continues
until that union is replaced or decertified by a subsequent election.” (7ri-
Fanucchi, supra, 187 CalRptr.3d at 255 [emphasis in original].)
Accordingly, the Court of Appeal reasoned, “if a certified union’s neglect
or inaction causes the agricultural employees to be dissatisfied with that
union, the appropriate remedy is for the employees to pursue a
decertification election.” (/bid.)

The leading decision constrﬁing the meaning and implications of a
union’s certification status under the ALRA is Montebello Rose, supra, 119
Cal.App.3d 1. Contrary to the lower court’s analysis, the decision in
Montebello Rose does not support the application of the rule that the

employer’s duty to bargain with the originally certified union continues
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until that union is removed by the employees to the circumstances of the
present case. Instead, Montebello Rose recognized that there may be
circumstances in which an employer is permitted to demonstrate that the
union has forfeited its representative status.

In Montebello Rose, the Fifth District Court of Appeal addressed the
issue of “whether an employer’s duty to bargain with a certified employee
representative continued beyond the initial certification year absent an
extension of the certification period as provided in section 1155.2,
subdivision (b) ...” (Montebello Rose, supra, 119 Cal.App.3d at p. 6.) The
Fifth District rejected the employer’s argument that it no longer had a duty
to bargain with the union because the one-year certification period under
section 1155.2 had expired and no extension had been issued. (/d. at pp.
23-24))

In reaching this conclusion, the Fifth District adopted the reasoning
of the NLRA precedent that held after the expiration of the initial year of |
certification, there was a rebuttable presumption that a certified union
continued to enjoy majority support. (Montebello Rose, Supra, 119
Cal.App.3d at p. 24.) The court recognized that since no section of the
ALRA negated this rule, the presumption of a union’s continuing status
would therefore be applicable to the ALRA. (/bid.) The Montebello Rose

court reached this decision despite the fact that the ALRA had different
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language regarding the certification process and provided for an extension
of certification, whereas the NLRA did not. (/bid.)

The significance of the Montebello Rose case is that the court
acknowledged the existence of a rebuttable presumption rule under the
ALRA statutory scheme. Montebello Rose necessarily implies that
circumstances may exist that would permit an employer to demonstrate that
the union has lost its representative status. Fanucchi contends that such
circumstances exist in the present case where UFW abandoned the
bargaining unit for 24-years, during which time it completely disregarded
all of its statutory obligations as bargaining representative under the ALRA.

The Court of Appeal inexplicably afforded the rebuttable
presumption it acknowledged in Montebello Rose no legal significance.
Instead, the lower court relied on the flawed analysis of the California
Fourth District Court of Appeal in F' & P Growers, supra, 168 Cal.App.3d
667 which addressed the issue of whether the rebuttable presumption rule
may be used by én employer as a basis for refusing to bargain with a union
it believed in good faith had lost its majority support.

In F & P Growers, the employer refused to continue bargaining with
a union that had limited contact with its employees for approximately three
years on the basis that “objective criteria revealed that a majority of
employees in the bargaining unit no longer supported the UFW ...” (F & P

Growers, supra, 168 Cal.App.3d at 670.) The employer argued that since
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the NLRA’s rebuttable presumption rule had been found applicable to the
ALRA, the NLRA loss-of-majority support defense was also applicable
under the ALRA. (Id. at p. 672-677.) The F & P Growers court rejected
the employer’s contention, and found that the loss-of-majority support
defense to bargaining with a particular union was clearly inapplicable to the
ALRA based on specific differences between the ALRA and NLRA. (/d. at
674-676.) The Court noted that the ALRA only allows an employer to
bargain with a union that has won an election, as opposed to the NLRA that
permits the employer to bargain with any union that demonstrates by any
means that it has majority status. Additionally, the ALRA does not allow
employers to file election petitions regarding certification or decertification
of a union, in contrast to the NLRA which allows employers to petition for
an election. (Id. at p. 676.) The court in F' & P Growers reasoned that these
distinctions in the ALRA indicated “a purpose on the part of the Legislature
to prohibit the employer from being an active participant in determining
which unit it shall bargain with in cases arising under thé ALRA.” (Id. at
pp. 676-677.) Thus, the F' & P Growers court concluded it would “not
permit the agricultural employer to do indirectly, by relying on the NLRA
loss of majority support defense, what the Legislature has clearly shown it
does not intend the employer to do directly.” (/d. atp. 677.)

In concluding that an employer could not refuse to bargain with a -

certified union based on a claimed defense of loss of majority status, the F
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& P Growers court recognized that the reasoning they applied should not
be strictly construed to mean that there are no circumstances under the
ALRA that would support an employer defense to the duty to bargain. The
court explained:

“While it does not follow inexorably that the agricultural

employer’s good faith belief is not a defense for the refusal to

bargain just because the Legislature prevented an agricultural

employer from electing a union or from filing a

decertification petition, nor is such a conclusion demanded by

purely syllogistic reasoning, it does appear that the

Legislature’s purpose in enacting the ALRA was to limit the

employer’s influence in determining whether or not it shall

bargain with a particular union.”
(F & P Growers, supra, 168 Cal.App.3d at p. 676.) This analysis
demonstrates that the court construed provisions of the ALRA to find that
Legislature’s purpose was to “limit employer influence” in determining
whether to bargain with a union, rather than a strict rule prohibiting the
employer from ever challenging the status of a union as bargaining
representative. (/bid.)

Additionally, the court in ¥ & P Growers acknowledged the holding
in Montebello Rose Co., supra, 119, Cal.App.3d 1, and without rejecting its
reasoning, simply stated that the court in that case recognized the right of
employees, not employers, to petition for an election. (F & P Growers,
supra, 168 Cal.App.3d at p. 677.) In doing so, the court in ' & P Growers

necessarily endorsed Montebello Rose’s adoption of the NLRA rebuttable

presumption rule, implying that there may be circumstances under the
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ALRA in which an employer is permitted to show the union has lost its
representative status. (Montebello Rose, supra, 119 Cal.App.3d at p. 24.)

The lower court mistakenly found Fanucchi’s abandonment defense
to be “clearly analogous” to the loss of majority defense asserted by the
employer in F' & P Growers, and summarily disposed of the issue. (7ri-
Fanucchi, surpa, 187 Cal.Rptr.3d at p. 257.) In doing so, the Court of
Appeal validated the Board’s erroneous rule that past union absence or
inactivity, regardless of how long, does not create an abandonment defense
to the employers’ duty to bargain. As a result, in direct conflict with the
basic purpose of the ALRA, certified unions that have completely
abandoned the bargaining unit they were elected to represent for decades
are now permitted to invade and disrupt a stable and well developed
relationship between the employees and their employer without employee
input. The ruling also unfairly burdens the employees to decertify a union
that the current workforce did not choose, and may not even know is their
representative. Such a rule clearly seeks to protect the union, not the
employees. The UFW should be held accountable for its twenty-four years
of abandoning its statutory duties and should be required to account for its
misconduct.

This Court’s review is required. The Court of Appeal’s holding in

this case fails to effectuate the purpose of the ALRA and plainly
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misconstrues the intent of the Legislature. It allows unions to abandon their
statutory duties with impunity.

C. The Court of Appeal Created Significant Discord In Case Law

Review by this Court is all the more essential because the Court of
Appeal’s holding in the Gerawan case conflicts with the holding in the
present case and creates ambiguity in the case law regarding the defense of
abandonment. In Gerawan, supra, 187 Cal.Rptr.39 261, decided the same
day as Tri-Fanucchi, the Court of Appeal held that an employer could raise
the same theory of abandonment raised by Fanucchi as defense to a union’s
request to initiate the mandatory mediation and conciliation (“MMC”)
process under section 1164 et seq. In a very strained analysis, the lower
court attempted to reconcile the clear discord between the Gerawan and
Tri-Fanucchi on two grounds: 1) the Court of Appeal asserted that the
MMC process was a distinct legal procedure that is imposed on the parties
without their consent, and therefore the employer’s continuing duty to
bargain was not an obstacle to raising abandonment at that stage; and 2)
where a long-absent union returned to the scene and requested the MMC
process, there would not be adequate opportunity for the employees to
exercise a decertification option if they did not want to be represented by
that union, thereby thwarting the employee’s fundamental statutory right to

choose. (Tri-Fanucchi, supra, 187 Cal Rptr.3d at p.250.) These arbitrary
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distinctions are unreasoned and create an unnecessary discrepancy on this
important legal issue.

The procedural history in Gerawan, supra, 187 Cal.Rptr.39 261
really illustrates the significance of the abandonment issue. The facts in
Gerawan and Tri-Fanucchi are similar in that in both cases UFW
abandoned the agricultural employees for long periods of time before
bursting back onto the scene and demanding the employees and employers
recognize it as the bargaining representative for the employees. In contrast
to Tri-Fanucchi, in Gerawan the employer and UFW had actually engaged
in an introductory negotiating- session in 1992 before UFW disappeared
from the scene for nearly 20 years. (Gerawan, supra, 187 Cal.Rptr.39 at p.
267.)

The significant difference between Gerawan and Tri-Fanucchi is
that Fanucchi has always maintained that UFW forfeited its status as
bargaining representative of its employees due to its long-term disregard to
its statutory responsibilities, and thus refused to bargain with UFW until the
issue of UFW’s abandonment was settled by a court of law. In contrast,
Gerawan recognized UFW as bargaining representative of its employees,
and engaged in bargaining sessions with UFW after its reappearance in late
2012. (Gerawan, supra, 187 Cal.Rptr.39 at pp. 266-267.)

~ After only a few months of bargaining, UFW sought an order from

the Board, which the Board issued, referring the parties to the MMC
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process pursuant to section 1164 et seq. The parties exhausted the
voluntary mediation process pursuant to the MMC process without any
agreement being reached on the terms of a CBA. After holding a series of
hearings, the mediator crafted the CBA. Following a series of objections,
the Board eventually adopted the mediator’s proposed CBA, thereby
establishing it as the first CBA between the parties. (Gerawan, supra, 187
Cal.Rptr.39 at pp. 267-268;)

While the MMC was in process, the Gerawan employees held an
election to decide whether to decertify UFW as their bargaining
representative.  The Board impounded the ballots after claims of
misconduct relating to the election, and the baliots still have not been
counted. The Board denied Gerawan’s request to stay the MMC
proceedings until the outcome of the election was known. Thus, when the
Board approved the mediator’s CBA, it was unknown whether the
agricultural employees had in fact voted to remove UFW as their
bargaining representative. (Gerawan, supra, 187 Cal Rptr.39 at p. 268.)

Relying on the same Board and appellate court precedent it held
precludes Fanucchi from asserting the abandonment defense in the context
of bargaining, the Court of Appeal held in Gerawan that an employer can
raise the abandonment defense in the context of objecting to the union’s
request to institute the MMC process. (Gerawan, supra, 187 Cal.Rptr.39

at pp. 285-289.)
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The court below relied upon the distinction between an employer
who affirmatively refuses to bargain with a union and an employer who
seeks to defend itself against a union’s demand to commence the MMC
process. But it ignored the underlying issue — in each context, the employer
is seeking to challenge the union’s representative status. Whether that
assertion is made as a defense to bargaining or as a defense to the MMC
process, the conclusion is the same; either the union is or is not the rightful
bargaining representative of the agricultural efnployees at issue. If the
union is not the bargaining representative of the agricultural employees,
then negotiating a CBA that will be enforced against said employees,
whether reached voluntarily between the union and the employer, or
compelled, would contravene the underlying purplose of the ALRA to
protect the rights of agricultural workers.

The inherent conflict between the holding in 7ri-Fanucchi and
Gerawan is best illustrated by examining the consequences. If the
employer is successful at defending initiation of the MMC proceedings by
demonstrating the union forfeited its status as bargaining representative by
abandoning the bargaining unit, is the employer oblvigated to continue
bargaining sessions with the union? Pursuant to the underlying purpose
and intent of the ALRA, the legal conclusion would be “no” as the union is
not a representative of the agricultural employees’ own choosing.

Consequently, pursuant to the analysis set forth in Tri-Fanucchi, the
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employer is obligated to bargain with this union nonetheless. As
demonstrated here, the principles announced by the Court of Appeal in
these companion cases are not harmonious and create substantial
uncertainty for agricultural employees, employers, and unions alike.

This Court should grant the petition for review to reaffirm the
broader purpose of the ALRA to promote greater stability in labor relations
by offering clarification and confirmation on this important issue.
Ultimately, it is this court that must ascertain the intent of the ALRA so as
to effectuate the purpose of the Act. (J.R. Norton Co., supra, 26 Cal.3d at
p.29)

V.

CONCLUSION

This case provides this Court the opportunity for the first time to
determine whether in enacting the ALRA the Legislature intended to
~ deprive the agricultural employer from asserting a defense to bargaining
with a certified union in the limited context of long-term total union
abandonment. Petitioner respectfully requests the Court grant this petition
for review and reaffirm the Legislature’s stated purpose in enacting the
ALRA to protect agricultural employee’s right to choose their
representative and to promote greater stability in labor relations. Review by
this Court is necessary in order to secure uniformity of the various

conflicting appellate court cases regarding this important issue.
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Petitioner also urges this Court to reaffirm that when the Legislature
delegates to an administrative agency enforcement of a statute, its
interpretation of the statute cannot be upheld when it is clearly erroneous or
alters or amends the statute its interpreting, or enlarges or impairs it scope.
Review by this Court is all the more necessary in the present case where the

Legislature has directed the agency to follow applicable NLRA precedent.
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Tri-F anucqhi Farms (Fanucchi) is an agricultural employer conducting famﬁng
operations in Kerﬁ County. In 1977, Fanucchi’s agricultural employees elected the
United Farfn Wdrkers union (UFW) to be their exclusive bargaining representative.
However, for reasons UFW has not explained, no bargaining occurred between 1988 and
2012, a peﬁod of 24 years. In 2012, UFW contacted Fanucchi and requested the
recommenc_:ement? of bargaining. Fanucchi refused to bargain with UFW on the ground
that, because of ﬂfle' 2.4-year hiatus, UFW had abandoned Fanucchi’s agricultural
employees.” A complamt was then filed against Fanucchi for unfair labor practices, and
the matter was referréd to an administrative law judge (ALJ). Ultimately, the
Agricultural Labor Relations Board (the Board) upheld the determinations of the ALJ that
(1) abandonment and similar equitable theories were not available as defenses to the duty
to bargain under the Agricultural Labor Relations Act (Lab. Code, § 1140 et seq.,1; the
ALRA) and (ii) make whole relief was appropriate under the circumstances. (See T7i-
Fanucchi Farms (2014) 40 ALRB No. 4.) Fanucchi then petitioned this court for review
of the Board’s decision in Tri-Fanucchi Farms, supra, 40 ALRB No. 4 and we agreed to
review the matter.

The primary issue raised in the petition is whether UFW’s past conduct indicating
abandonment—namely, its failure to bargain for 24 years—gave Fanucchi a legal basis to
refuse to bargain with UFW once that union returned and sought to recommence
bargaining. We affirm the Board’s position that such facts did not create a defense to
bargaining or excuse Fanucchi from its obligation as employer to bargain in good faith
with UFW. Rather, in the instant context, the appropriate remedy for UFW’s past
dereliction was (and is) in the hands of the agricultural employees themselves. That is, if
the employees do not wish to be represented by UFW, their recourse is to replace or

decertify UFW by a new election pursuant to sections 1156.3 or 1156.7.

1 Unlessothérwise indicated, all further statutory references are to the Labor Code.



We preface our opinion with a brief comment on the broader issue of
abandoninent. In a companion case decided on the same day herewith, Gerawan
Farming, Inc. v. Agricultural Labor Relations Bd. (May 14, 2015, F068526/F068676)
___ Cal.App.4th '-_, we have concluded that where a union requests the Board to order
mandatory mediation and conciliation (MMC) under section 1164 et seq., the employer
may defend agaivn:st the MMC request by raising the issue of the union’s abandonment of
its repreéeﬂtativé fstafus, including abandonment thereof based on such union conduct as
unreasonably lengthy absence and inactivity. One reason we concluded that such an
abandonmént theory could properly be raised by the employer in that limited context was
the fact that the statutory MMC process is not a mere extension of voluntary bargaining,
but is a distinct legal procedure that results in an imposed collective bargaining
agreement (CBA) without the parties’ consent, on terms dictated by a mediator and
ordered by the Board. (§§ 1164, subd. (d), 1164.3.) Since to a substantial degree the
MMC process leaves consensual bargaining behind, we held that the employer’s
continuing duty to bargain was not an obstacle to raising abandonment at that stage.
Another reason we allowed the employer to raise abandonment in that context was a
recognition that, where a long-absent union returned to the scene and requested the WC
process, in general there would not be an adequate opportunity for employees to exercise
a decertification option if they did not want to be represented by that union. Moreover, as
more fully explained in said companion case, we concluded that allowing such a theory
to be raised in response to a union’s MMC request was the only way to preserve the
employees’ fundamental statutory right to choose.

Here, in contrast to the above described companion case, the parties’ dispute arose
out of the ordinary bargaining context. The MMC process was not invoked. F ;mucchi
simply refused to bargain with UFW on the ground of the alleged abandonment. As
noted above, we conclude that UFW’s lengthy period of inactivity did not defeat

Fanucchi’s duty to engage in bargaining with that union upon request. Accordingly, we



affirm the portioﬁ of the Board’s decision in 7ri-Fanucchi Farms, supra, 40 ALRB No. 4
that rejected Fanlicchi’s defenses to the duty to bargain and held that Fanucchi committed
unfair lébof -prééﬁces‘under section 1153, subdivisions (a)-and (e), for refusal to bargain
with UFW _and re_fusal to provide information. However, for reasons that will be more
fully explained bélow, we reverse the portion of Tri-Fanucchi Farms, supra, 40 ALRB
No. 4 whefein the Board imposed make whole relief against Fanucchi. Such relief was
not appropriate m this case because Fanucchi’s pursuit of judicial review of the
abandonmént issue provided needed clarification on that important legal question
affecting labor rélations under the ALRA.

FACTS AND PROCEDURAL HISTORY

Fanucchi is a family-owned farming enterprise in Kern County, California, that
grows and harvests a variety of crops, including carrots, cotton, tomatoes, garlic, onions
and wine grapes. Fanucchi maintains approximately 35 yearround employees and hires
several hundred seasonal employees through various labor contractors. In 1977, an
election by secret ballot was held by Fanucchi’s agricultural employees and UFW was
voted by them to be their collective bargaining representative. The election of UFW as
the employees’ representative was certified by the Board at that time.

Some initial bargaining sessions occurred after UFW was certified. However,
based on a poll of its employees in the early- to mid-1980’s, Fanucchi believed they no
longer wanted UFW to represent them. In 1984, Fanucchi refused to bargain with UFW
based on an alleged good faith belief that UFW no longer had majority support and also
based on alleged union abandonment of the bargaining unit and related equitable
defenses. UFW then brought an unfair labor practices complaint against Fanucchi and
the Board held in UFW’s favor. Fanucchi filed a petition for review of the Board’s
decision. In a nonpublished opinion issued by this court in 1987, we rejected each of

Fanucchi’s claimed defenses and affirmed fhe Board’s findings that Fanucchi’s refusal to



bargain was an unfair labor practice. (Tri-Fanucchi Farms v. Agricultural Labor |
Relations Bd. (Nc;v. 21, 1987, F008776) [nonpub. opn.].)?

Ih 1988, Fanucchi informed UFW that it was willing to bargain.” According to
Fanucchi, UFW ;ésponded in 1988 that it would arrange bargaining dates as soon as its
negotiator returned from >vacati0n. However, UFW failed to follow through and no
bargaining'datés were ever scheduled. The next time UFW contacted Fanucchi was
24 years later by ietter dated September 28, 2012, wherein UFW requested that
bargaining:be restarted and asked for certain information from Fanucchi relevant to
bargaining. Fanucchi responded by letter of October 19, 2012, stating that it was refusing
to bargain with UFW on the ground that UFW had abandoned the bargaining unit and
was “no longer the vaiid collective bargaining representative of [Fanucchi’s] employees.”
Fanucchi’s letter also advised that it was seeking judicial review of the abandonment
issue—an issue that had not yet been specifically addressed by the courts—and F anucchi
insisted that its refusal should be viewed by UFW as a “technical refusal to bargain™ to
facilitate such judicial review. Along these lines, Fanucchi asked UFW to agree to
expedited proceedings based on stipulated facts, but UFW was not willing to proceed in
that manner.

On March 37 and April 16,2013, UFW filed charges with the Board’s regional
office in Visalia alieging that Fanucchi was engaging in unfair labor practices by refusing
to bargain aﬁd by refusing to provide information relevant to bargaining. On
September 5, 2013, the Board’s general counsel (the General Counsel) filed a
consolidated administrative complaint (the Complaint) against Fanucchi, claiming that

Fanucchi’s conduct constituted unfair labor practices in violation of section 1153,

2 We grant the Board’s request for judicial notice of this prior nonpublished opinion. We
do not rely on it as precedent, but merely refer to it as a part of the historical background to the
present case.



subdivisions (a) dnd (e) of the ALRA,3 and requesting that the Board award make Whole
relief for the beﬁéﬁt of the employees (§ 1160.3).

On _Octobér 8, 2013, Fanucchi filed an answer to the Complaint. Fanucchi’s
answer adri-lifted: t;o the material underlying facts, but claimed as a defense to the duty to
bargain that UFW abandoned its representative status and/or had unclean hands and/or
was barred by l'ac'hes, all because of the 24-year period of UFW inactivify. Further, the
answer reit:eratec‘_l?that Fanucchi’s refusal to bargain was in good faith for the purpose of
obtaining jhdiciél?_reView of an important labor relations issue (i.e., union abandonment).

A hearing of the case was scheduled for October 21, 2013, before ALJ Thomas
Sobel. Prior to the hearing, the General Counsel filed a motion in limine with the ALJ
requesting the exclusion of all evidence relating to Fanucchi’s abandonment defense on
the ground that such a defense to an employer’s duty to bargain was not recognized under
established Board precedent. The ALJ granted the motion in limine, which he regarded
as in substance a motion to strike or a judgment on the pleadings relating to Fanucchi’s
abandonment defense and the related equitable defenses premised on the 24-year hiatus.
The ALJ held that even if the facts Fanucchi sought to prove were true, they did not
establish a defense to bargaining; therefore, the motion was granted.

Having rejected Fanucchi’s claimed defenses to the duty to bargain, the ALJ
proceeded to consider the merits of the Complaint in light of Fanucchi’s answer, which
had admitted to the material factual allegations. The ALJ found that Fanucchi’s refusal
to bargain, etc., chstituted unfair labor practices. On the issue of whether to award make
whole relief, the ALJ found that Fanucchi’s refusal to bargain as a means of seeking

judicial review was not justifiable because the Board’s precedents were very clear that

3 Under section 1153, it is an unfair labor practice for an employer “[t]o interfere with,
restrain, or coerce agricultural employees in the exercise of the rights guaranteed in

Section 1152” (id., subd. (a); or “[t]o refuse to bargain collectively in good faith with labor
organizations certified pursuant to the provisions of Chapter 5 (commencing with Section 1156)
of this part” (id., subd. (e)).



purpofted ébandphmént based on past union inactivity was not a defense to a current
request to Bargaiﬁ by the same union. Therefore, the ALJ found that Fanucchi’s efforts to
obtain judicial review of a “settled” labor issue did not further the purposes of the ALRA.
Consequently, the ALJ held that make whole relief should be awarded against Fanucchi.

The ALJ’s written decisiop was transferred to the Board. On November 20, 2013,
Fanucchi filed w1th the Board 15 “exceptions” to the ALJ’s decision. Among other
things, the éxceptiions challenged the ALLT’s decision to treat the motion in limine as a
motion for judgment on the pleadings, the ALJ’s rejection of Fanucchi’s abandonment
and related equitable defenses, the ALJ’s refusal to take evidence concerning those
~ defenses, and the ALJ’s decision to award make whole relief.

On April 23, 2014, the Board issued its decision, which was reported at 77i-.
Fanucchi Farms, supra, 40 ALRB No. 4. The Board found, in agreement with the ALJ,
that Fanucchi’s refusal to bargain with UFW and to provide information constitufed
violations of section 1153, subdivisions (a) and (e). The Board rejected Fanucchi’s
contention that a defense existed to its duty to bargain based on the alleged abandonment
on the part of UFW. The Board likewise rejected the similarly framed equitable defenses
of laches, estoppel and unclean hands based on the same 24-year bargaining hiatus. The
equitable claims were also rejected on the additional ground that there was no prejudice
or harm caused to Fanucchi. On the question of whether make whole relief was proper,
the Board expressed that because there was already established Board precedent rejecting
the abandonment theory, “[Fanucchi’s] position cannot be said to further the policies and
purposes of the ALRA.” (Tri-Fanucchi Farms, supra, 40 ALRB No. 4, p. 18.)
Accordingly, the Board agreed with the ALJ that make whole relief was appropriate.

Fanucchi filed a petition to this court seeking our review of the Board’s decision in

Tri-Fanucchi Farms, supra, 40 ALRB No. 4. We issued a writ of review.



DISCUSSION

I. Standard of Review

The issues, raised by Fanucchi are legal, primarily: involving the interpretation of
the ALRA and thé: question of the availability of certain defenses to an employer’s |
statutory duty to- bargain under the ALRA Integral to these questions are the basic
legislative purpoées and policies of the ALRA. Since the Board is the administrative
agency entfusteci with enforcement of the ALRA, its interpretation of the ALRA is given
deference by the éouﬂs and will be followed if not clearly erroneous. (Montebello Rose
Co. v. Agriculturdl Labor Relafions Bd. (1981) 119 Cal.App.3d 1, 24 (Montebello Rose).)
Nevertheless, it is fundamental in statutory construction that courts should ascertain the
intent of the Legislature so as to effectuate the purpose of the law. (J.R. Norton Co. v.
Agricultural Labor Relations Bd. (1979) 26 Cal.3d 1, 29 (J.R. Norton Co.); Bodinson
Mfg. Co. v. California E. Com. (1941) 17 Cal.2d 321, 326 [courts state the true meaning
of a statute finally and conclusively].) Thus, while an administrati\}e agency is entitled to
deference when interpreting policy in its field of expertise, it cannot alter or amend the
statute it is interpreting, or enlarge or impair its scope. (J.R. Norton Co., supra, at p. 29;
Adamek & Dessert, Inc. v./AgTicultural Labor Relations Bd. (1986) 178 Cal.App.3d 970,
978 (Adamek & Dessert).)

II. ALRA Statutory Overview

The issue of whether abandonment or other equitable theories may be raised as a
defense to bargaining requires an understanding of the statutory provisions and main
purposes of the ALRA. We therefore begin with a brief overview of the ALRA.

In 1975, the California Legislature enacted the ALRA “to provide for collective-
bargaining rights for agricultural employees” (§ 1140.2) by putting into place a system of
laws generally patterned after the National Labor Relations Act (29 U.S.C. § 151; the
NLRA). (J.R. Norton Co., supra, 26 Cal.3d at p. 8.) The ALRA declares it is the policy

of the State of California “to encourage and protect the right of agricultural employeés to



full freedo;h of aéséciation, self-organization, and designation of representatives ‘of their
own choosing ... for the purpose of collective bargaining or other mutual aid or
protection.” (§ 1_:140:2.)4 As noted by our Supreme Court, “[a] central feature in the
promotion of this policy is the [ALRA’s] procedure for agricultural employees to elect
representatives ‘f_br the purpose of collective bargaining with respect to rates of pay,
wages, hours of employment, or other conditions of employment.’ (Id.,-§ 1156 et seq.)”
(JR. Nortoﬁ Co.,?supra, at p. 8.)

Under that? election procedure, if a proper petition has been filed, the Board directs
that an election bé ﬁéld by a secret ballot vote of employees to determine an issue of
employee representation, such as whether a particular labor organization shall be the
employees’ bargaining representative.> (§§ 1156, 1156.3.) Except in certain runoff
elections, every ballot “shall provide the employee with the opportunity to vote against
representation by a labor organization by providing an appropriate space designated ‘No
Labor Organizations.’” (§ 1156.3, subd. (c).) After the election, the Board “shall certify”
the result unless it determines based on a sustained election challenge “that there are
sufficient grounds to refuse to do so.” (§ 1156.3, subd. (e)(2) [stating grounds for such
refusal].)

If a labor organization (i.e., a union)® is certified as the winner of such an election
and thus becomes the employees’ bargaining representative, certain legal consequences
follow. First, a statutory bar exists to holding another representation election for at least
the initial one-year certification period. (§§ 1155.2, subd. (b), 1156.5, 1156.6.) Second,

a duty to bargain is created, which is owed by the employer to the union and vice versa.

4 The same employees also have the right “to refrain from any or all such activities ....”
(§ 1152)
5 A similar procedure exists by which the agricultural employees may vote to decertify a

labor organization so that it is no longer their representative. (§ 1156.7.)

6 The terms “union” and “labor organization” are used synonymously herein.



(8§ 1 153, S.l_-lbd.‘((;:), 1154, subd. (c), 1152.) However, unlike the election bar, the duty to
bargain'doés not {-‘:xpl;re with the initial one-year period. That is because a union’s status
as the employees’; certified bargaining representative continues beyond the one-year
period for purp0$¢s of extending the parties’ duty to bargain. (Montebello Rose Co.,
supra, 119 vCal.AI:)p.3d at pp- 24-26, 29 [affirming ALRB’s conclusion that a certified
union cbntinues to enjoy that status after the initial certification year exbires].)7
Consequently, it has been held that once a union is certified as the bargaining
reﬁreser;taﬁ_ve of an employer’s agricultural employees, the employer’s duty to bargain
with that union céntinues until the union is replaced or decertified through é subsequent
election pursuaﬁt to sections 1156.3 or 1156.7. (Montebello Rose, supra, at pp. 23424,
29 [approving statutory interpretation adopted by the Board in Kaplan’s Fruit & Produce
Co., Inc. (1977) 3 ALRB No. 28]; Adamek & Dessert, supra, 178 Cal.App.3d at p. 983;
Bruce Church, Inc. (1991) 17 ALRB No. 1, p. 13 [stating principle adhered to by the
Board that “a [u]nion remains the certified representative until decertified”]; Pictsweet
Mushroom Farms (2003) 29 ALRB No. 3, p. 7 [same].)8

In summary, the ALRA recognizes, protects and promotes agricultural employees’
right to collective bargaining (§ 1140.2) and, in the furtherance of that right, the ALRA
requires the agricultural employer and the employees’ certified representative to bargain
collectively in good faith. (§§ 1153, subd. (e), 1154, subd. (c).) The ALRA defines the
parties’ mutual obligation to bargain collectively in good faith as follows: “[T]o bargain

collectively in good faith is the performance of the mutual obligation of the agricultural

7 Although section 1155.2, subdivision (b), refers to an initial one-year period of
certification (and allows for a one-year extension thereof), that time limitation has been held to
relate only to the election bar, not to the duty to bargain aspect of certification. (Mom‘ebello
Rose, supra, 119 Cal. App.3d at pp. 24-30.) ,

8 A third consequence of certification is that no CBA may be negotiated or entered by the
employer with any other (not currently certified) labor organization. (§ 1153, subd. (f).) The
ALRA further declares that only a certified labor organization may be a party to a legally valid
CBA. (§ 1159.)
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employer ahd the:representative of the agricultural employees to meet at reasonable times
and confer in goloid faﬁth with respect to wages, hours, and other terms and conditibns of
employment, or _the negotiation of an agreement, or any questions arising thereunder, and
the execution of a written contract incorporating any agreement reached if requested by
either party, but such obligation does not compel either party to agree to a proposal or
require the.makin?g of a concession.” (§ 1155.2, subd. (a).) |

When an employer or labor organization fails to bargain in good faith as réquired,
or when other unfair labor practices (as defined in the ALRA) have occurred, recourse to
the Board is pro{/ided and the Board is empowered to issue orders or take remedial action
to effectuate the purposes of the ALRA. (§§ 1160-1160.9; see, e.g., Harry Carian Sales
v. Agricultural Labor Relations Bd. (1985) 39 Cal.3d 209, 229230 [discussing Board’s
remedial authority relating to unfair labor practices].)
III. Abandonment

With the above statutory framework in mind, we now consider the issue of
whether UFW’s lengthy absence and inactivity in this case created an abandonment
defense to Fanucchi’s duty to bargain. We hold it did not.

We begin with the Board’s perspective on the issue. In its decision in the instant
case, reported at Tri-Fanucchi Farms, supra, 40 ALRB No. 4, the Board explained its

rejection of Fanucchi’s claim that UFW’s conduct provided a defense to bargaining:

“The Board’s previous decisions have been very clear that, under the
ALRA, the fact that a labor organization has been inactive or absent, even
for an extended period of time, does not represent a defense to the
employer’s duty to bargain. (Dole Fresh Fruit Co., Inc. (1996) 22 ALRB
No. 4; Pictsweet Mushroom Farms|, supra,] 29 ALRB No. 3; San Joaquin
Tomato Growers, Inc. (2011) 37 ALRB No. 5.) The Board recently
reaffirmed its holdings on abandonment and confirmed that, except in cases
where the union disclaims interest in representing the bargaining unit or
becomes defunct, the union remains certified [for purposes of the
employer’s duty to bargain] until removed or replaced through the ALRA’s
election procedures, regardless of any bargaining hiatus or union inactivity

11.



that may have occurred. (4drnaudo Brothers, LP (2014) 40 ALRB No. 3[ ]

pp. 9-12.): These principles stem from the leglslatlve intent inherent in the

- ALRA that the power to select and remove unions as bargaining
representatlves should reside with agricultural employees and not with their
employers. [Citation.] The facts alleged by [Fanucchi] fall squarely within
this well- estabhsh_ed rule.” (Tri-Fanucchi Farms, supra, 40 ALRB No. 4,
p. 8, fn. omitted.)

Addjtionaily, in the same decision of this matter in Tri-Fanucchi Farms, supra, 40
ALRB No. '4 the :Boélrd further explained that the principal remedy for such union

fallmgs—namely, a new election—is left in the hands of the agricultural employees:

“In cases where a union is falhng to adequately carry out its duties as
bargaining representative and employees’ appeals to the union itself are
insufficient to resolve the situation, the remedy for such dereliction is for
the members of the bargaining unit to seek to decertify the union or replace
it with another union through the ALRA’s election procedures. Bargaining
unit members may also, where appropriate, seek to enforce their union’s
duty of fair representation. [Citation.] While these procedures are
unavailable to the employer, it need not stand idly by if a certified union
refuses to come to the bargaining table but may use the ALRA’s unfair
labor practice procedures to assert a claim that a union is unlawfully
refusing to bargain. [Citation.] Additionally, a union that fails to respond
to changes to terms and conditions of employment proposed by the
employer may be held to have waived its right to bargain over those
changes, privileging the employer to implement them without bargaining.
[Citation.] However, what the employer may not do is impose its own
choice on employees by unilaterally determining that it will no longer
bargain with the union. [f] Accordingly, [Fanucchi’s] claim that it was not
obligated to bargain with the UFW due to an alleged period of inactivity by
the UFW does not represent a legally cognizable defense to the duty to
bargain under the ALRA....” (Tri-Fanucchi Farms, supra, 40 ALRB
No. 4, pp. 8-9.)

The Board’s position (recited above) on the abandonment issue as it relates to the
employer’s duty to bargain is consistent with how California appellate courts have
construed the ALRA An important prmc1ple recogmzed in the ALRA cases is that an
employer S duty to bargain with the originally certified umon com‘znues untll that union is

replaced or decertified by a subsequent election. (See Montebello Rose,_supra, 119
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Cal.App.3d at pp 23-24 [“employer’s duty to bargain does not lapse after one yeaf but
continues until ‘s'u-clnl time as the union is officially decertified as the employee bargaining
representative”]; F&P Growers Assn. v. Agricultural Labor Relations Bd. (1985) 168
Cal.App.3d 667,’ 672 (F&P Growers) [“an employer’s duty to bargain does not lapse
after one yéar e\één in the absence of an extension”]; Adamek & Dessert, supra, 178
Cal.App.3d at p :983-'[“the company has a duty to bargain with the unioﬁ until the unjoﬁ
is decertified thrdugh a second election”].) In accordance with this principle, if a
certified union’s ﬁegiect or inaction causes the agricultural employees to be dissatisfied
with that union, tile appropriate remedy is for the employees to pursue a decertification
election. (See, e.g., §§ 1156.3 & 1156.7; F&P Growers, supra, at pp. 674—678.) As one
court put it, “So long as the employees can petition for a new election if they wish to
remove the union, the employer has no real cause for concern about whether it is
bargaining with the true representative of its employees.” (Montebello Rose Co., supra,
at p. 28.)°

The case of F&P Growers sheds additional light on the issue before us. In F&P
Growers, the employer refused to continue bargaining with the originally certified union
in that case, the UFW, because allegedly “objective criteria revealed that a majority of
employees in the bargaining unit no longer supported the UFW ....” (F&P Growers,
supra, 168 Cal.App.3d at p. 670.) The employer had argued that since the NLRA’s
rebuttable presumption rule had been found applicable to the ALRA, other related NLRA
precedents likewise should be adopted, including the rule allowing an employer to refuse
to bargain with a certified union if the employer had a good faith belief that the union had

lost its majority support. (F&P Growers, supra, at pp. 672—677.) In resolving that issue,

9 We note the employer’s continuing duty to bargain with a certified union does prejudice
the employer because, in accordance with how bargaining is defined under the ALRA, both the
employer and the union retain their respective rights of contractual consent as guaranteed in
section 1155.2, subdivision (a), which states that the obligation to bargain in good faith “does not
compel either party to agree to a proposal or require the making of a concession.”
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the Couﬁ of Appeal concluded that the loss of majority support defense to bargaining
with a paﬁiculér um'dn was clearly inapplicable to the ALRA because of important
differences bétWéen the ALRA and the NLRA. (F&P.Growers, supra, at pp. 674—676.)
For example, .thé NLRA permitted an employer to bargain with a union that had
demonstrated its majority status by means other than an election, but the ALRA only
allowed- an employer to bargain with a union that had won an election. Moreover, thé
NLRA permittéd femployers to petition for an election, but the ALRA did not allow
employers to ﬁlé ielection petitions regarding the certification or decertification of a
union. (F &P Gi;éwers, supra, at pp. 674—678.) As noted in F&P Growers, these
distinctive provisions of the ALRA indicated the Legislature did not intend for an
agricultural employer to participate in deciding whether or nof it shall bargain with a
particular union. Such choice was left solely to the employees, and was removed from
the emplo.yer. (F&P Growers, supra, at pp. 677-678.) For these reasons, the Court of
Appeal held that employers could not refuse to bargain with a particular union based on a
good faith belief in loss of majority status, since that would allow employers to do
indirectly (i.e., effectively decertify a union) what the Legislature had removed from the
employer’s purview. (Id. at p. 677.) |

In the present case, Fanucchi’s assertion of abandonment as an alleged defense to
its duty to bargain is clearly analogous to the loss of majority support defense that was
asserted by the employer in F&P Growers. In both cases, the employer refused to
bargain with a previously certified union based on a factual development that allegedly
resulted in a defense to bargaining. As F'&P Growers correctly held, the Legislature did
not intend for an agricultural employer to participate in deciding whether or not it shall
bargain with a particular union and, therefore, the employer in that case could not refuse
to bargain with the certified union based on a claimed defense of loss of majority support.
(See F&P Growers, supra, 168 Cal. App.3d at pp. 677—678.) In light of the similar nature

of the case at bench, we believe that the same reasoning applies and the same result
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should folléw. Thus, here, Fanucchi was not entitled to refuse to bargéin with UFW
based on UFW’s i)ast failings or inactivity, and such conduct did not create a defense to
bargaining, whether labeled as abandonment or otherwise.

Moreover,‘ “[a] guiding principle for evaluating the Board’s decision ... is that an
administrative agency is entitled to strong deference when interpreting policy in its field

| of expertise” (Méntebello Rose Co., supra, 119 Cal.App.3d at p. 24). B'ased on the

foregoing énalysié of the present issue, it is appropriate that we defer to the Board’s
resolution therle. In implementing the ALRA and its policies, the Board held in the
present lcas.é (T ri—F anucchi Farms, supra, 40 ALRB No. 4), as it has held in previous
Board decisions, that past union absence or inactivity do not create an abandonment
defense to the duty to bargain. In light of existing judicial construction of the ALRA as
reflected in the Court of Appealﬂ decisions noted -above, the Board’s position on this issue
constituted a reasonable interprétatioh and application of the ALRA. Accordingly, the
Board’s decision on that discrete issue is hereby affirmed. Since Fanucchi had no valid
defense to the duty to bargain, it follows that its refusal to bargain with UFW or to
provide information constituted unfair labor practices, as the Board further held. We
affirm these latter findings as well.
IV. Related Equitable Defenses

For the same reasons set forth above regarding abandonment, the related equitable
defenses premised on the same underlying facts—namely, UFW’s failure to bargain for
24 years—likewise did not constitute defenses to the duty to bargain under the ALRA. In
substance, these equitable defenses raised by Fanucchi (i.e., laches, unclean hands, and
estoppel) were merely a reiteration under different labels of the same essential claim of
abandonment. We affirm the Board’s conclusion that UFW’s past inactivity and/or

absence did not create a defense to bargaining under these alternative equitable theories.
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V.  Make Whole Relief

We now ccz)nsider whether make whole relief was appropriately ordered by the
Board. We begih by providing a brief description of this unique remedy. If an employer
is guilty of an unlawful labor practice for refusal to bargain in good faith, the Board has
discretion under the ALRA to impose a make whole remedy against the employer to
compensate the émployees for losses incurred as a result of the delays m the collective
bargaining :procesfs. (See J.R. Norton Co., supra, 26 Cal.3d at pp. 27, 36.) The purpose
of the make Wholé remedy is to put the parties and the employees in the economic
positions that they presumably ivould have been in if the employer had not unlawfully
refused to bargain. (F&P Growers, supra, 168 Cal.App.3d at p. 682.)

The statutory provision of the ALRA authorizing make whole relief is
section 1160.3. »Section 1160.3 provides in relevant part that whenever the Board finds
an employer guilty of an unfair labor practice for refusal to bargain, the Board may enter
an order “requiring such person to cease- and desist from such unfaﬁ labor practice, [and]
to take affirmative action, including ... making employees whole, when the board deems
such relief appropriate, for the loss of pay resulting from the employer’s refusal to
bargain, and to provide such other relief as will effectuate the polices of this part.”
(Italics added.) As the wording of the statute clearly indicates, make whole relief is
discretionary in nature and is to be applied only where the Board determines it is
appropriate under the circumstances. (J.R. Norton Co., supra, 26 Cal.3d at pp. 37-38,;
F&P Growers, supra, 168 Cal.App.3d at pp. 680—-682.)

In determining whether or not such relief is appropriate, the Board must consider
the facts and equities of each particular case. (J.R. Norton Co., supra, 26 Cal.3d at
pp. 37-38.) Thus, it is not permissible to. impose make whole relief on a per se basis,
such as by imposing it automatically whenever an employer is found to have committed
an unfair labor practice by refusing to bargain. (/bid.) In F&P Growers, the Court of

Appeal eXplained the implications in that case of this rule against per se relief: “[E]ven
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though ;che employer may have had no right to be involved in deciding whether it would
or would nbt bargain with [UFW], the Board was still required to examine the employer’s
conduct fof particular facts and circumstances to see if the make whole remedy was
appropriate. The ;fact that we now hold that the employer was required to bargain with
[UFW] regardless of its good faith belief does not negate the discretionary nature of the
make whole reliéf under the statute.... Even though that belief is no defense for failure to
bargain, the 1angﬁage of the statute is clear that the Board issue the make whole relief
only when it ‘deeirns’ the relief appropriate.” (F&P Growers, supra, 168 Cal.App.3d at
p. 681.) ‘

A special type of case in which the issue of make whole relief sometimes arises is
where the employer has made a ““‘technical’ refusal to bargain” as a means of obtaining
judicial review of the validity of a representation electioﬁ. (J.R. Norton Co., supra, 26
Cal.3d atp. 27.) InJR. Norton Co., the Supreme Court considered the issue of make
whole relief in the context of such a technical refusal to bargain. (/d. at pp. 27-40.) The
court observed that the technical refusal to bargain procedure is necessary because
election certification decisions by the Board are not subject to direct judicial review (id.
at p. 27), and it is important to provide a check on arbitrary action by the Board in regard
to representation elections (id. at p. 30). The court then discussed the standard to be
applied by the Board regarding make whole relief in such cases. In particular, the céurt
held that where an employer engages in a technical refusal to bargain but ultimately loses
the election challenge after obtaining judicial review, the Board is required to evaluate
whether to impose make whole relief under the following standard: | “[TThe Board must
determine from the totality of the employer’s conduct whether it went through the
motions of contesting the election results as an elaborate pretense to avoid bargaining or
whether it litigated in a reasonable good faith belief that the union would not have been
freely selected by the employees as their bargaining representative had the election been

properly conducted. We emphasize that this holding does not imply that whenever the
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Board finds an e-nflployer has failed to present a prima facie case, and the finding is
subsequently uphéld by the courts, the Board may order make-whole relief. Such
decision byhmd-31ght would impermissibly deter judicial review of close cases that raise
importa_l"lt i»i_ssues‘ (;oncemmg whether the election 'was conducted in a manner that truly
protected the emﬁloyees’ right of free choice.” (Id. at p. 39.)10

In the case;_before us, contrary to Fanucchi’s characterization of i;cs actions, the
refusal to b:argair-l_; was not technical (in the J.R. Norton Co. sense) because the validity of
the représehtatioﬁ election and original certification of UFW based on that election were
not at issue.

Where, as here, the employer’s refusal to bargain was not technical, F&P
Growers, provides an instructive analysis of the Board’s generally followed approach to
the issue of make whole relief in such cases.!! In F&P Growers, the Bbard had adopted
a particular standard for deciding on whether make whole relief was appropriate. That
standard was as follows: “[W]e consider on a case-by-case basis the extent to which the
public interest in the employer’s position weighs against the harm done to the employees
by its refusal to bargain. Unless litigation of the employer’s position furthers the policies
and purposes of the [ALRA], the employer, not the employees, should ultimately bear the
financial risk of'its choice to litigate rather than bargain.” (F&P Growers, supra, at
p- 682.) The Court of Appeal held that the above standard was a proper method for the

Board to use in determining whether make whole relief was appropriate: “The Board

10 In JR. Norton Co., the Supreme Court concluded its discussion of make whole relief with

the following words: “In short a per se remedy is impermissible in this setting. Not only are
there degrees of violations [citation] but, more fundamentally, other factors peculiar to labor
relations may outweigh the appropriateness of make-whole relief in particular cases. [Citation. ]
The Board’s remedial powers do not exist simply to reallocate monetary loss to whomever it
considers to be most deserving; they exist, as appears from the statute itself, to effectuate the
policies of the [ALRA}.” (J.R. Norton Co. , supra, 26 Cal.3d at pp. 39-40.) o

11 The court in F&P Growers expressly acknowledged that “the case before us does not
involve a ‘technical refusal’ to bargain ....” (F&P Growers, supra, 168 Cal.App.3d at p. 681.)
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used its owﬁ standards in determining appropriateness of the remedy in this particular
case, and this -thé;f were entitled to do.” (Id. atp. 682.) Nevertheless, in applying that
standard as a frarr;lework for determining the appropriateness of the rerhedy, the Board
still must reach it? decision in a discretionary (not a per se) manner based on the facts and
equities of the péﬁiéular case. As the Court of Appeal stated: “Since the Board in the
instant case did in fact examine the facts and circumstances of the partiéular case, and did
not apply the make whole remedy per se or automatically, but applied it only after it
exercised discretipn and deemed that relief appropriate, the order herein was not an abuse
of discretion.... [{] The language of the Board’s decision shows that they knew they had -
to examine each case individually, and the language of their decision indicates that they
examined the case on a case-by-case basis.” (/bid.) |

Here, the Board explicitly followed the standard that was approved in F&P
Growers. The Board’s written decision stated as follows: “Here, because [Fanucrchi] is
not seeking review of a certification election, F&P Growers applies, rather than J.R.
Norton. The issue, therefore, is whether the public interest in {Fanucchi’s] position
outweighs the harm done to employees by its refusal to bargain. The position taken by
[Fanucchi] is based principally on its contention the UFW forfeited its certification by
abandoning the bargaining unit. As discussed above, this position is contrary to over
30 years of Board precedent holding that abandonment is not a defense to the duty to
bargain. Accordingly, [Fanucchi’s] position cannot be said to further the policies and
purposes of the ALRA. [Citation.] [] ... [{] Based upon our review of the facts and
circumstances and the equities of this case, we conclude, in agreement with the ALJ, that
an award of makewhole is appropriate and that, under the circumstances presented in this
case, ‘[Fanucchi], not the employees, should ultimately bear the financial risk of
[Fanucchi’s] choice to litigate rather than bargain.’ [Citation.]” (Tri-Fanucchi Farms,

supra, 40 ALRB No. 4, pp. 18, 20, fns. omitted.)
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It is clear that the Board’s decision to impose make whole relief was based solely
on its legal evaluétioﬁ or value judgment that Fanucchi’s litigation of the abandonment |
issue herein—which was premised on UFW’s 24 years of inactivity—did not further the
policies and purpfoses of the ALRA. With all due deference to the Board regarding
ALRA policy issues, we believe the Board was clearly wrong in its legal conclusion that
Fanucchi’s litigation efforts in this matter did not further the purposes aﬁd policies of the
ALRA, as we now explain.

AIthoughiit is true that the Board’s prior decisions stated that even “a prolonged
period” of union absence or inactivity did not create an abandonment defense to the
employer’s duty to bargain (e.g., San Joaquin Tomato Growers, Inc., supra, 37 ALRB
No. 5, p. 4; Pictsweet Mushroom Farms, supra, 29 ARLB No. 3, p. 14), no appellate
court has (or had) decided that specific issue until, in this case, Fanucchi sought and
obtained judicial review. Ultimately, it is the courts that must ascertain the intent of a
statute so as to effectuate the purpose of the law. (J.R. Norton Co., supra, 26 Cal.3d at
p- 29; Bodinson Mfg. Co. v. California E. Com., supra, 17 Cal.2d at p. 326 [the courts
state the meaning of a statute finally and conclusively].) Moreover, notwithstanding the
Board’s prior decisions, we believe the question of how an appellate court would actually
rule when confronted with the novel situation of such /ong-term union absence or
egregious inactivity (i.e., 24 years) as alleged here was far from certain.?? Additionally,
the question of UFW abandonment (or apparent abandonment) of bargaining units is not
an isolated incident limited to the present case, but apparently has been a recurring

problem, as reflected by the Board’s own cases and the cases before this court in which

12 As noted by Fanucchi, neither the Board nor the courts would be unconcerned that a
union has apparently disregarded its statutory responsibilities to a bargaining unit for over two
decades, as occurred here. It was not unreasonable to raise the issue of abandonment here, since
such extreme dereliction would seem to be antithetical to the ALRA policies of having actual
employee representation by the elected union and of promoting the collective bargaining
relationship. (See, e.g., §§ 1140.2, 1152, & 1155.2, subd. (a).)
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the issue has beeﬁ raised. For all of these reasons, and despite the Board’s prior attempts
to summaﬁly dispose of the issue, the question has remained to a significant degree
unsettled and controversial. Against this larger backdrop, it is clear to us that judicial
review of the issue was reasonably necessary and helpful to all parties concerned,
including both unions and agricultural employers, for the beneficial purpose of clarifying
and/or conﬁnning the law. Therefore, Fanucchi’s advancement of this iitigation plainly
furthered the broe;der purposes of the ALRA to promote greater stability in labor relations
by obtainirig an appellate decision on this ifnportant issue. Accordingly, we conclude
that the Board prejudicially erred when it ordered make whole relief in this case, and that
portion of the Board’s order is hereby reversed.
VI.  Other Issues Need Not Be Reached

In view of the fact that we have decided, as a matter of law, the question of the
nonavailability of Fanucchi’s abandonment-related defenses to the duty to bargain, and
that we have further concluded, as a matter of law, that make whole relief was improper
in this case, we find it unnecessary to address Fanucchi’s remaining contentions. Those
remaining contentions, largely dealing with procedural and due process issues would
not—even if correct—change our disposition of the principal legal issues as indicated
above or otherwise require a different outcome. We therefore do not reach those

additional matters.
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DISPOSITION

The portibh of the Board’s decision in Tri-Fanucchi Farms, supra, 40 ALRB
No. 4, which imposed make whole relief against Fanucchi is reversed. The balance of the -

Board’s decision is affirmed. Each party to bear its own costs.
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California. The envelope(s) was mailed with postage thereon fully prepaid.
I am readily familiar with the firm’s practice of collection and processing
correspondence for mailing. It is deposited with U.S. postal service on that
same day in the ordinary course of business. I am aware that on motion of
party served, service is presume invalid if postal cancellation date or
postage meter date is more than one day after date of deposit for mailing an
affidavit.

I declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct.

Executed on June 23, 2015, at Fresno, California.
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Mehgan Kerpeira
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SERVICE LIST

Sent Via U.S. Priority Mail:

Silas Shawver (SBN 241532)
Agricultural Labor Relations Board
Visalia Regional Office

1642 West Walnut Avenue

Visalia, California 93277-5348
Facsimile:  (559) 627-0985

Sent Via U.S. Priority Mail:

Sylvia Torres-Guillen (SBN 164835)
General Counsel

Agricultural Labor Relations Board
1325 J Street, Suite 1900-A
Sacramento, California 95814
Facsimile: (916) 653-8750

Sent Via U.S. Priority Mail:
Antonio Barbosa

Executive Secretary

Agricultural Labor Relations Board
1325 J Street, Suite 1900-A
Sacramento, California 95814
Facsimile: (916) 653-8750

Sent Via U.S. Priority Mail:
Court of Appeal

Sixth Appellate District

333 West Santa Clara Street
San Jose, California 95113

Sent Via FedEx Overnight:

Supreme Court of California (13 copies)
350 McAllister Street

San Francisco, CA 94102
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Attorneys for Real Party in
Interest, Agricultural Labor
Relations Board



