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INTRODUCTION

- On May 16, 1996, eight-year-old Michael Lyons was walking home
from school in Yuba City, playing with a stick and jumping in rain puddles
as he went. This was the last anyone saw him. His body was found the
next morning partially nude and concealed under the grass and brush on the
banks of the Feather River, just two miles from his home. His throat was
slashed and he had suffered countless other knife wounds, including
numerous small jabbing cuts all over his body inflicted to induce pain and
suffering and several deep slashes to his chest and abdomen. He had been
sodomized with such force as to be a major contributor to his death. Under
his body lay a bracelet which had been in appellant’s truck, ahd near his
body heavily soiled with blood was appellant’s camping blanket.

Soon after, about a half mile downstream from the boy’s body, law
enforcement found appellant, high on methamphetamine and naked save for
a pair of jeans, sitting motionless in his truck which was stuck on the
muddy banks of the swiftly rising river. On the tailgate lay appellant’s
seven-inch fillet knife with Michael Lyons’ blood on it. The boy’s
footprints were found on the inside of the windshield. Pubic hair matching
appellant’s was found on Michael’s shirt and sweatshirt. A fiber matching
Michael’s sweatshirt was found in appellant’s pubic region.

A jury convicted appellant of first degree murder with the special
circumstances of lewd and lascivious acts with a child, forcible sodomy,
and torture, and he was sentenced to death. He challengés his convictions

in this automatic appeal.



STATEMENT OF THE CASE

On March 31, 1998, the Sutter County District Attpmey filed a fourth
amended information charging appellant Robert Boyd Rhoades with one
count of murder (Pen. Code § 187) ! with the special circumstances that the
murder was committed while appellant was engaged in the commission of
kidnapping (§ 207, 209), sodomy (§ 286), and lewd and lascivious acts
upon a child under 14 (§ 288), and was intentional and involved the
infliction of torture (§ 206). (§ 190.2, subds. (a)(17), (18).) The
information further charged appellant with, in count two, kidnapping (§
207, subd. (a)); in count three, kidnapping for the purpose of committing a
lewd act on a child (§ 207, subd. (b)); in count four, torture (§ 206); in
count five, sodomy upon a child under 14 or by force (§ 286, subd. (c)); in
count six, lewd and lascivious touching of a child under 14 (§ 288, subd.
(a)); in count seven, lewd and lascivious touching of a child under 14 by
force (§ 288, subd.. (b)(1)); in count eight, oral copulation with a child
under 14 or by force (§ 288a, subd. (c)); in count nine, possession of
methamphetamine (Health & Saf. Code § 11377, subd. (a)); and, in count
ten, possession of a hypodermic needle or syringe (Bus. & Prof. Code §
4140). With regard to the first nine counts, the information also alleged
that appellant suffered prior serious and violent felony convictions for
forcible oral copulation (§ 288a, subd. (c)), robbery (§ 211), kidnapping (§
207), and lewd and lascivious touching of a child under 14 (§ 288(a)). (§§
667, subds. (a), (e)(2)(A), 1170.12, subd. (c)(2)(A).) Finally, the
information alleged that appellant served prior prison terms (§ 667.5, subds.

(a), (b)) for the same four offenses as well as for a forgery conviction (§

! Unless otherwise specified, all further statutory references are to
the Penal Code.



470). (7 CT 2033-2042.) Appellant pled not guilty and denied the
allegations. (7 CT 2044.)

After transferring the case on a change of venue motion to
Sacramento County, appellant’s jury trial began on April 14, 1998. 3 CT
899; 8 CT 2249.) On June 17, 1998, the jury found appellant guilty on all
counts with the exception of the kidnapping and oral copulation charges
(counts two, three and eight), and found the special circumstances of
sodomy, lewd act on a child, and torture to be true. (9 CT 2532-2546.) The
jury was unable to reach a decision on counts two, three, and eight, and the
court declared a mistrial as to those counts only. (9 CT 2546.) On the
People’s motion, the court dismissed counts two, three, and eight and the
special circumstances regarding kidnapping. (/bid.) In a court trial, the
allegations regarding the prior convictions were found to be true. (/bid.)

In the penalty phase, the jury was unable to reach a unanimous verdict
on either penalty, and the trial court granted the defense motion for a
mistrial. (9 CT 2685, 2687.) On September 10, 1999, following a retrial of
the penalty phase, appellant was sentenced to death. (16 CT 4654-4659.)

STATEMENT OF FACTS

A. Guilt Phase Facts
1. Prosecution Case
a. Michael Lyons Goes Missing

In 1996, Sandy Friend” lived in an apartment at 390 McRae Way in
Yuba City, California. (12 RT 3688.) She lived with her husband, Billy

Friend, her son, eight-year-old Michael Lyons, and her daughters, four-

* Throughout the record on appeal, the mother of Michael Lyons is
alternately referred to as Sandy Friend, Sandy Lyons, and Sandy Friend

Lyons. For ease of reading, respondent refers to her as Sandy or Sandy
Friend.



year-old Alithya and three and a half-month-old Mettea. (/bid.) May 16,
1996, was a Thursday and a school day for Michael and Alithya. (12 RT
3688-3689.) That morning, Sandy had Michael summon Mary Urquhart,
who lived in the same apartment complex, to babysit. (12 RT 3689.)
Urquhart came over to care for Mettea, and Sandy drove Michael and
Alithya to Bridge Street School where Michael was in third grade and
Alithya was in preschool. (12 RT 3689-3690.) After dropping off Michael
and Alithya, Sandy drove to Marysville to work on a house which the
family was going to move into. (12 RT 3690.) At noon, Sandy returned to
the school and picked up Alithya. (Ibid.) At that time, she saw Michael
playing outside during his lunch recess. (/bid.) That was the last time she
saw her son. (12 RT 3691.)

After dropping off Alithya at home with Urquhart, Sandy returned to
the house on H Street in Marysville to finish painting. (12 RT 3691.)
Around 5:00 p.m., Billy Friend and his stepfather, Jarrett Willis, picked up
Sandy, and they returned to the apartment. (/bid.) Jarrett Willis left, and
Sandy and Billy Friend went into the apartment. (/bid.) Urquhart was
there with the girls but Michael was not home, and Urghart had not seen
him. (12 RT 3692.) It was not unusual for Michael to be absent because he
often went to his grandmother’s house after school. (12 RT 3691.) His
grandmother, Linda Willis, was Billy Friend’s mother. (12 RT 3691,
3697.) If Michael received a sticker from his teacher, he could go to his
grandmother’s house which was three houses down from the Bridge Street
School and stay there until Billy Friend got off work. (12 RT 3691.) Billy
Friend would then bring Michael home. (12 RT 3691-3692.) If he did not
get a sticker, Michael would go to his grandmother’s, call Sandy, and come
home. (/bid.) He usually called either way because if he got a sticker he
was happy. (Ibid.) Sandy started getting dinner ready and then asked Billy
to call his mother and have her send Michael home. (12 RT 3691.)



When they discovered Michael was not at his grandmother’s house,
they began looking for him. Billy Friend went to the school and looked
along the route Michael usually took when he walked home. (12 RT 3692.)
Michael’s grandmother also helped search for Michael. (12 RT 3697.)
They looked around the apartment complex and checked with friends and
neighbors. (/bid.) Atabout 6:00 p.m., Sandy called the police to report
Michael missing. (/bid.) At that time, the police provided no assistance,
telling Sandy tb check with his friends in the neighborhood and suggesting
that perhaps he was slow coming home. (12 RT 3692-3693.) Sandy asked
a friend to drive her around to look for Michael at local stores that Michael
frequented. (12 RT 3693.) At 8:00 p.m., Sandy called the police again.
(Ibid.) 1t was getting dark. (/bid.) Sandy explained to the police that it
was not typical of her son to be missing like this. (12 RT 3694.) At that
time the police began actively searching for Michael. (12 RT 3693-3694.)
At some point, Billy Friend checked the river bottoms, but Michael never
went to the river bottoms alone. (12 RT 3694-3695.)

Sandy explained that she initially told police Michael was wearing
green pants and a Batman shirt because those are the clothes she had laid
out for him to wear. (12 RT 3698-3699.) When they left the house that
morning, however, Sandy did not pay attention to what pants Michael was
wearing. (12 RT 3698.) She was running late and was busy trying to get
her four-year-old, Alithya, dressed. (12 RT 3698-3699.) After Michael
turned up miss-ing, Sandy found his green pants in the hamper in the
bathroom where he got dressed. (12 RT 3700.) Michael only had one pair

of green pants. (/bid.) However, Michael also owned a pair of black pants.



(Ibid.) Once Michael was discovered to be missing, Sandy could not find
his black pants anywhere inside their home.® (Ibid.)

Billy Friend was Michael’s stepfather and had lived with him for six
years. (12 RT 3707-3708.) Billy Friend was close to Michael and like a
father to him. (12 RT 3710, 3714.) Billy used to take Michael down to the
Feather River river bottoms" to go fishing a couple of times a month when
Billy Friend had a day off. (12 RT 3710-3711.) They fished all along the
Yuba City side of the river. (12 RT 3710.) Usually they went to a spot
known as Shanghai Bend which is about two or three miles from their
house. (12 RT 3711.) Billy Friend had told Michael he was not allowed to
go to the river bottoms by himself. (/bid.) To Billy Friend’s knowledge,
Michael had never gone there alone. (Ibid.) Michael did not have his own
fishing equipment, and none of Billy’s fishing equipment was missing the
night of May 16, 1996. (Ibid.)

Billy Friend last saw Michael the morning of May 16 prior to leaving
for work at 8:00 a.m. (12 RT 3708.) That day, he worked his job painting
and left with his stepfather Jarrett Willis to go pick up Sandy between 4:30
and 5:00 p.m. (12 RT 3708-3709.) Sandy was at the H Street house in
Marysville. (12 RT 3715.) Upon arriving home, they realized Michael was
not at home with Urquhart and the two girls. (12 RT 3709.) After
confirming with his mother, Linda Willis, that Michael was not with her,

Billy walked around the apartments. (/bid.) He then walked to Bridge

* Sandy later found his black pants at the river bottoms. (12 RT
3700-3701.) She put them in the back of her sister’s truck. (Ibid.) They
were very clean and were inside out. (/bid.) She turned the pants over to
the police department. (/bid.)

4 «River bottoms” is defined as low-lying land along a river
(http://www.merriam-webster.com/dictionary/river%Z520b0ttom), or a
channel occupied (or formerly occupied) by a river
(http://Www.wordwebonline.com/en/RIVERBOTTOM).



Street School to look at the school as well as on Michael’s walking route.
(Ibid.) Bridge Street School was about a mile from their home. (/bid.)
Billy Friend also went tb the river bottoms searching for Michael. (12 RT
3712))

Linda Willis was Michael Lyons’ grandmother and lived three doors
down from Bridge Street School. (12 RT 3747-3748.) Michael would
often come to her house after school. (12 RT 3748.) On May 16, Willis
had to work late. (/bid.) The rule was that if Michael came to Willis’
house and she was not there, he was to go home. (Ibid.) Willis returned to
her house at 4:15 p.m., and was told by Billy around 5:30 p.m. that Michael
was missing. (12 RT 3748-3749.)

Mary Urquhart explained that on the morning of May 16, 1996,
Michael Lyons came to her apartment and asked her to babysit. (12 RT
3722.) Urquhart had been babysitting Sandy’s children for about a month,
and Michael was excited about Urquhart being their babysitter. (12 RT
3721, 3729.) Michael usually got out of school at around 2:40 p.m. (12 RT
3725-3726.) Urquhart smoked marijuana on and off during the day. (12
RT 3732.) She watched Mettea that morning and Alithya after Sandy
dropped her off around noon. (12 RT 3731-3732,3741.) She reckoned
Billy Friend came home around 5:00 p.m. (12 RT 3731.) When pressed
about the time Sandy and Billy Friend arrived home, however, she could
not remember. (12 RT 3745.) On the morning of May 17, Urquhart
reported to police that Sandy came home at around 5:00 p.m. (/bid.)
Urquhart helped search for Michael. (12 RT 3743.)

Katherine Menghini was Michael Lyons’ third grade teacher. (12 RT
3831.) Class got out at 2:40 p.m. (/bid.) As usual, Michael stayed after
school to discuss his behavior with Menghini and to get a sticker from her.
(Ibid.) At2:50 p.m., Menghini asked him to leave because she had a
reading class coming in at 3:00 p.m. (12 RT 3831-3832.) Menghini was



probably Michael’s best friend. (12 RT 3832.) It was raining very hard
that day. (12 RT 3834.) She told everybody to hurry home because it was
raining hard. (Jbid.) It was hard to get Michael to go because he was easily
distracted. (12 RT 3850.) Menghini testified that Michael was wearing a
green sweatshirt but she did not remember what color pants. (12 RT 3851.)
After Michael was reported missing, the news reported that Menghini said
Michael was wearing green pants. (12 RT 3853-3854.) This upset her
because she did not tell anyone he was wearing green pants; she did not
know what color his pants were. (Ibid.) She only knew that he was
wearing a green sweatshirt. (12 RT 3855.) She told police that Michael
liked to play in the rain. (12 RT 3857.)

Susan Cuquet was a counselor at Bridge Street School conducting
gate duty at the back end of the school on Plumas. (12 RT 3858-3859.)
Her job was to wait at the back gate for all of the students to leave. (/bid.)
It was very cold and rainy day. (12 RT 3859.) She looked at her watch,
and it was 3:05 p.m. (12 RT 3859, 3864-3865.) Just then, Michael Lyons
came around the corner. (/bid.) Cuquet said, “Michael, you’re getting
soaking wet. You better hurry home your mom’s going to get worried.”
(12 RT 3860.) Michael said, “okay,” jumped in a puddle and took off
home. (Ibid.) Cuquet waited for him to go through the gate and then
walked back into the school. (/bid.) ,

Henry Battles lived at the Bridge Way Apartments, unit 45. (12 RT
3869.) Battles lived cattycorner and across the way from Sandy Friend and
Michael Lyons. (12 RT 3870.) Battles had known the Friend family for
about three or four years and was familiar with all of their children. (/bid.)
Michael Lyons used to come over and play with Battles’ son. (/bid.) On
May 16, 1996, Battles left his work at U-Haul in Yuba City at about 2:45
p.m. (12 RT 3871.) Battles drove home by taking Franklin to Wilbur and
then turned left on C Street. (/bid)) Sometime after 3:00 p.m., on the



corner of Wilber and C Street, Battles saw Michael Lyons getting ready to
cross the road to go onto C Street. (12 RT 3871-3872.) Michael was
walking by himself with a stick in his hand. (12 RT 3872, 3874.) The stick
was one of the markers used for building construction. (12 RT 3872.)
There was construction taking place between Bridge Street School and the
place Battles saw Michael Lyons. (/bid.) When questioned further about
the exact time he saw Michael, Battles explained that he told police it was
before or after 3:00 p.m., but probably after. (12 RT 3875-3876.)

Raymie Clark was visiting his cousin Charlie Wilber at an apartment
complex on McRae Way, unit number 48. (12 RT 3881.) He went out on
the balcony to smoke a cigarette. (/bid.) From there, he could see out to C
Street. (12 RT 3884.) It was raining and the sun was out, making for very
bright conditions. (12 RT 3885.) Clark stated that it was about 2:45 or
2:50 p.m. when he saw a Toyota four-wheel-drive truck with a camper shell
driving rapidly down the road. (12 RT 3882, 3884.) The whole truck
including the camper was the same color and appeared to be shiny gold and
brand new. (12 RT 3885, 3891.) It turned down Boyd Street. (12 RT
3886.) It stopped suddenly and pulled in between the Trading Post and the
Armor place. (Ibid.) There was a little blond-haired boy wearing dark
pants coming down the road. (12 RT 3886, 3888.) The boy was playing
with a stick. (12 RT 3889.)

When the truck stopped, the little boy ran up to the truck, and it
seemed to Clark that the boy may have known the person in the truck, like
perhaps it was his father coming to pick the boy up because it was raining.
(12 RT 3890.) But then the little boy backed up from the truck and started
pointing which seemed kind of weird to Clark at the time. (/bid.) Then the
boy went back up to the truck. (/bid.) The truck pulled away, and the little
boy was not there anymore. (/bid.) After the truck was moving, Clark saw

the passenger door swing open and then slam shut. (/bid.) At the time, this



struck Clark as unusual but he did not consider reporting it to the police.
(Ibid.) His cousin Charlie Wilber came out as the truck was leaving. (12
RT 3882, 3890-3891.) Clark said, “Didn’t you see that? That was kind of
curious, I mean, kind of weird.” (12 RT 3891.) Charlie said, “What?”
(Ibid.) Clark told him that the little boy was standing there and that now he
wasn’t standing there. (Ibid.) Charlie said that he did not see it; he only
saw.the truck driving off. (Ibid.) Clark had seen other kids walking on the
streets, and Clark figured it was about 3:00 p.m., after school let out. (13
RT 3908.)

Charlie Wilber lived at apartment number 48. (13 RT 3925.) On May
16, between 3:30 and 4:00 p.m., Clark said to Wilber, “Look at this kid
getting snatched up in the vehicle.” (13 RT 3925, 3928.) As soon as
Wilber looked, the truck was taking off down C Street going eastbound.
(13 RT 3925-3926.) Wilber said the truck was creamy white, possibly a
white truck, and looked dirty. (13 RT 3926, 3931.) The truck was not
shiny gold at all. (13 RT 3931-3932.) It was kind of misty outside that
day. (13 RT 3926.) The truck sped off on C Street heading eastbound
towards the courthouse. (Jbid.) The truck looked like a Toyota pickup with
a camper shell the same color as the truck. (/bid.) The kids were walking
by as they had just gotten out of school. (13 RT 3930.)

The next morning at about 7:00 a.m., Clark saw on television that a
little boy was missing from the area of the McRae Way Apartments. (12
RT 3891-3893.) Clark connected it with what he had seen and called the
police right away. (12 RT 3892-3893.) He told the police that he had seen
the gold truck and the boy at about 3:00 p.m. (13 RT 3906-3907.) This

was the approximate time; Clark’s son got out of the same school at 2:45.
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(13 RT 3907-3908.) Clark’s girlfriend was going to pick Clark up at 3:00
after his son got out of school, and they had not picked him up yet.” (/bid.)

That afternoon, there was a report on television that someone had
been arrested. (12 RT 3894.) Clark’s attention was also caught by footage
of the truck down at the river. (Ibid.) Clark got a real good look at the
truck on television, and he recognized it as looking like the same truck he
had seen the day before. (12 RT 3894-3895.) That evening there was
another report about the little boy who was missing. (12 RT 3893.)
People’s Exhibit 73 was a videotape and was played for the jury. (12 RT
3898; 13 RT 3904.) The videotape was the television clip Clark saw on
May 17 showing the truck. (13 RT 3904.) Clark identified the truck on the
television clip as looking like the same model and shape of the truck he saw
on May 16. (/bid.) However, the truck on television appeared to be white,
so Clark was not sure that it was the same truck. (13 RT 3905.)

When he talked to Detective Michael Green, Clark told him that the
boy walking near the pickup was wearing dark green pants. (13 RT 3911-
3913.) He also said the truck had shiny new rims and appeared new, maybe
1995. (13 RT 3914, 3917.) Clark had been concerned because the boy was
out in the rain walking by himself. (13 RT 3915.) Clark had noticed that
the boy was kind of pointing, like he was giving directions. (13 RT 3916.)
When Detective Green asked Clark if he noticed what kind of shirt the boy
was wearing, Clark said he did not notice but remembered the green pants.

(13 RT 3915-3916.)

> Sergeant Jeff Webster of the Yuba City Police Department
received a call from Clark at about 6:00 a.m. on May 17. (13 RT 3919.)
Clark reported the details of the incident involving the little boy and told
Webster that the incident had occurred sometime between 3:00 and 4:00
p.m. (13 RT 3920-3923.)
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Green estimated that the distance from the balcony where Ray Clark
was standing to the intersection of C Street and Boyd Street was
approximately 400 yards with no trees or other visual impairments. (14 RT

4484; 51 CT 15008.)
b. Discovery of Michael Lyons’ Body

Yuba City Police began searching for Michael the evening he went
missing. (13 RT 3959-3960.) The immediate areas around his home and
school were searched. (Ibid.) A flyer containing a picture of Michael
Lyons was created and disbursed to law enforcement agencies and in the
nearby community. (13 RT 3961.) A friend of the family was searching
the area of the river bottoms where he had been with Michael fishing in the
past. (13 RT 3964.) The search was called off at 11:00 p.m. and resumed
again the next morning at 6:30 or 7:00 a.m. (13 RT 3966.) The FBI was
called in to assist in the investigation. (/bid.) An employee of the Parks
and Recreation Department of Yuba City who was out looking for Michael
as part of one of the search teams discovered his body in a wet and muddy
area near the river at approximately 11:00 a.m.® (13 RT 3921, 4033-4034,
4044.) Michael’s naked body was concealed under some bushes in the
river bottoms on the Sutter County side. (13 RT 3966-3967, 4035.) His
body was found on something of a peninsula that formed as a result of a
lagoon.” (14 RT 4466-4467.) The lagoon was to the west of the body and
the river was to the east. (/bid.) It is a brushy area with trees and grass
ranging from a couple of inches to a couple of feet hig};. (Ibid.) Atthe

time of the murder, the lagoon was larger than ordinary due to heavy rains

® The searchers had thick mud on their shoes and pants from being in
the area. (13 RT 4037.)

" Michael Green of the Yuba City Police Department identified
locations of things on a map which was People’s Exhibit 122. (14 RT
4463-4466.)
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and a raised river. (14 RT 4467.) From the time Michael Lyons’ body was
found until the following day, the river came up about anothér six to eight
feet. (13 RT 3921-3922.)

Michael Lyons was identified at 11:30 a.m. when he was found
completely nude from the waist down. (13 RT 4038-4039.) Michael was
lying face down with his dark green sweater or sweatshirt pulled up near
the chest of his body and up to his.hairline, concealing his face. (13 RT
4045; 14 RT 4206; 49 CT 14655-14656.) He did not have on any pants,
underwear, socks, or shoes. (14 RT 4206.) It was 2.4 miles from Michael
Lyons’ house to the area where his body was found. (14 RT 4497.)

c. Appellant Is Taken Into Custody

Sean Harvey was with Jeremy Griffin, Robert Davis and Dan
Anderson in the river bottoms of the Feather River to help in the search for
Michael Lyons. (13 RT 4095-4096, 4099, 4105, 4110.) There were other
search parties out. {13 RT 4101.) Theﬂgroup was calling for Michael. (13
RT 4106.) As they walked through a heavily wooded and muddy area, they
came upon appellant. (13 RT 4096-4097,4111.) Appellant appeared
nervous and shocked. (13 RT 4111.) Appellant frightened Harvey because
he appeared out of nowhere from behind the bushes. (13 RT 4097.) They
were surprised to find anyone down at the edge of the river because the
water had come up. (/bid.) Appellant was wearing nothing but a pair of
jeans. (13 RT 4098.) Appellant asked them to help him pull his vehicle out
of the mud but the group decided not to. (13 RT 4098, 4111-4112, 4113.)
They asked appellant if he had seen a little boy who was missing and
handed him the fliers which had Michael Lyons’ picture but he said he had
not. (13 RT 4111, 4113.) Appellant said he needed to hurry and get out of
town or be somewhere, possibly Sacramento. (13 RT 4111,4113-4114.)

Only a short time later, they saw appellant arriving at the boat ramp in the

13



sheriff’s boat. (13 RT 4099, 4107, 4112.) He was taken away in a patrol
car. (Ibid.) |

Sergeant Jess Harris was assigned to the Boat Patrol unit of the Sutter
County Sheriff. (13 RT 4049.) Harris, along with Deputy Barbara Burns
and Hunt, was patrolling the Feather River in the area of Yuba City on the
morning of May 17. (13 RT 4049-4050, 4077.) The boat they traveled in
was a marked sheriff’s patrol boat with the word “sheriff” on both sides and
the back. (13 RT 4052.) The boat had an extremely loud exhaust system;
the exhaust ports were above water. (/bid.) It was so loud that at times it
impeded communication with people aboard the boat. (Ibid.) The noise
could be heard from a long distance away. (13 RT 4069.) The sheriff’s
office had since modified the exhaust system because of the loud noise by
moving the ports so they are submerged. (13 RT 4052.)

Harris was informed at about 11:00 a.m. that a body had been
discovered south of the Yuba City boat ramp and just north of Halpern’s
Lagoon. (13 RT 4049-4050, 4077.) He stéered the boat south towards
Halpern’s Lagoon, and saw Officer Sanbrook standing up in a wooded area
along the bank just north of the lagoon. (13 RT 4050.) He steered the boat
towards the bank where Sanbrook was standing and confirmed the location
of the body. (/bid.) Harris then proceeded south and stopped at the
entrance to Halpern’s Lagoon at which time the officers made contact with
Kim Kingsbury and Joris Lebhart. (/bid.) The two were released to land
units to be in:terviewed. (Ibid.)

Harris continued on down south of the lagoon to an area which was
heavily wooded and brushy. (13 RT 4051.) It was there Harris saw
something white in behind the trees and foliage.® (13 RT 4051, 4078.) As

8 Exhibit 74B is a photograph depicting the area as the boat
approached. (13 RT 4089-4090.)
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the officers approached, they discovered it was a white truck with a camper
shell. (Ibid.) At that time Harris was about 150 feet from the bank of the
river. (/bid.) They steered the boat toward the truck. (/bid.) The pickup
was facing south, or downstream, along the very edge of the bank, and the
water was lapping up against the bottom edge of the wheels.” (Ibid.) The
truck was stuck. (7bid.) There was a come-along type pulley device
attached to the rear bumper and a tree a few feet behind it. (/bid.) Harris
then saw appellant with no shirt on sitting in the driver’s seat leaning back
on the seat. (13 RT 4051, 4065.) Appellant was not moving at all; he sat
motionless in the vehicle. (13 RT 4053.) He did not hail the boat. (13 RT
4087.) It appeared that either appellant did not see the officers or just did
not want any help. (13 RT 4078.) As Harris got closer, there was a point in
the brush where there was an opening allowing Harris to see appellant’s
face. (13 RT 4053.) Harris could see appellant wés looking directly at
them. (/bid.) Appellant was lying back watching the officers. (13 RT
4079.)

Once eye contact was made, appellant got out of the truck and stood
along the edge of the water as the boat approached.'® (13 RT 4079.)
Appellant was wearing only a pair of wet blue jeans. (13 RT 4054, 4079.)
He had no shirt or socks or shoes on. (13 RT 4054, 4069, 4079.) He was
not wearing any underwear. (13 RT 4067.) This was despite the fact that it
was cold and breezy and had been raining on and off all morning. (fbid.)
He had tattoos on his upper body, arms, chest and back. (13 RT 4054.)
Harris told his partner they were going to get appellant on board where

appellant was handcuffed. (/bid.) Atno point did appellant ask for help.

? Exhibit 74A is a photograph showing appellant’s truck after
appellant was apprehended. (13 RT 4089-4090.)

' The motor of the boat was loud enough so appellant could hear it
prior to Harris making eye contact with him. (13 RT 4053-4054.)
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(Ibid.)) The truck was obviously in a perilous position under the
circumstances with the river rising and the bad weather. (/bid.) Appellant
was not enthusiastic at all about the sheriff being there. (13 RT 4062.) -
This caught Harris’ attention because appellant was clearly in a state of
peril with his truck being stuck and the river rising. (13 RT 4062-4063.)
Harris did not recall testifying that at one point, when Harris got close to
the bank where appellant was standing, appellant asked for help in getting
his truck out. (13 RT 4064, 4072.)

Once the officers had appellant handcuffed and seated in the boat,
appellant mildly asked what was going on. (13 RT 4072.) Harris asked his
name. (13 RT 4063.) Appellant responded, “Bob.” (Ibid.) Harris asked
for his complete name, and appellant said “Bob Rhoades.” (Ibid.) Harris
asked appellant what he was doing there, and appellant responded that he
was there for a couple of days fishing. (13 RT 4073, 4079.) Harris asked if
appellant was on probation or parole, and appellant said parole. (13 RT
4063.) Harris asked appellant what he was on parole for, and appellant said
drugs. (Ibid.) He also stated robbery and kidnapping. (13 RT 4074.)
Appellant did not tell Harris he was on parole for child molestation or for
forcible oral copulation. (13 RT 4063-4064.) Harris gave dispatch the
license plate number of the pickup, SNFG240. (13 RT 4065-4066.) Harris
told appellant that he was in proximity to a major crime scene and that due
to his parole status and proximity to the crime scene they were going to
detain him and question him. (13 RT 4066.) Appellant asked what was
going to happen to his pickup. (13 RT 4071.) Appellant asked several
times about his truck; he was very concerned about it. (13 RT 4073 )

After going upstream to speak with Deputy Porter, the officers then
proceeded with the boat north, back to the Yuba City boat ramp. (13 RT
4064, 4080.) They passed by the area where Sanbrook was with Michael
Lyons’ body. (/bid.) By that time there were several people there in white-

16



colored overalls. (13 RT 4065.) It was very visible at that time that people
were out there. (13 RT 4080.) Appellant just sat there staring straight
ahead. (/bid.) He did not look over towards the shore. (/bid.) At the boat
ramp, appellant was placed in a patrol car and taken away."" (Jbid.)

On May 16, Sergeant Michael Johnson retrieved appellant’s pants and
bagged them as evidence. (14 RT 4391-4392.) When appellant took off
his pants, Johnson saw that appellant was not wearing any other garment
other than the pants. (14 RT 4392.)

Todd Drost of the FBI Evidence Response Team arrived at the area
where Michael Lyons’ body was found, and the Yuba City Police
Department turned control of the crime scene over to the FBI. (14 RT
4201-4203.) There was a problem getting down to the area of the body,
and the Evidence Response Team’s van became stuck trying to get to the
area of the body and had to be pushed out by several people from the
team.'” (14 RT 4468.) Wearing Tivex suits, the FBI drové in as far as they
could and then walked in about a quarter mile to the location of the body."
(14 RT 4203-4204.) It was tough-going as the terrain was wet and hilly
with a lot of branches and areas of deep water. (14 RT 4204.) After setting
up an outer perimeter, photographs were taken. (14 RT 4205, 4238.)
Michael Lyons’ body was located about ten to fifteen feet from the river.
(14 RT 4210.) Between the river and Michael’s body was a blood-stained
blanket, later identified by appellant’s wife to be one that was they ﬁsed for

camping. The blanket was usually kept in the back of appellant’s truck.

' Exhibit 76 was a television clip of appellant which was shown to
the jury. (13 RT 4068-4069.)
2 Green testified that he was never able to get a vehicle into the
place where Michael Lyons’ body was found. (14 RT 4486.)
" The Tivex suits cover the investigators and prevent the transfer of
evidence between the crime scene and investigators. (14 RT 4204.)
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(14 RT 4210, 4216-4217, 4251, 4254; 50 CT 14797-14798.) Underneath
Michael Lyons’ body law enforcement found a silver bracelet. (14 RT
4213, 4215; 49 CT 14643; 50 CT 14795-14796.) The bracelet was also
identified by appellant’s wife as one she had found in appellant’s truck two
days before the murder.'* (14 RT 4252-4253.) Footprints were found in
the dirt and sand next to the river starting about 12 to 15 feet from Michael
Lyons’ body. (14 RT 4219, 4239-4245;49 CT 14641.) The footprints
indicated the person was heading south towards the river. (14 RT 4244.)
The FBI made castings of the footprints. (14 RT 4219-4220, 4242.)
Sergeant Claudie Brookman drove to the staging area and from there
was led in to view appellant’s truck which was stuck in the mud. (13 RT
4118-4119.) The truck was located between one-third and one-half a mile
from the location of Michael Lyons’ body."” (13 RT 4180-4181.) The back
wheels of the truck were in about four to six inches of water. (13 RT
4123.) The driver’s side window was open. (13 RT 4125-4126.) The
tailgate of the bed was open, and there was a camper shell on top of the

vehicle. (13 RT 4119.) A portable come-along cable had been wrapped

' On May 20, 1996, Lynette Rhoades (Lynette), appellant’s wife,
identified the blanket as one usually found in the back of appellant’s
pickup. (14 RT 4251, 4254.) They had used it on numerous occasions
during camping. (Zbid.) Lynette also told law enforcement that she had
seen the bracelet in appellant’s pickup two days prior to Michael Lyons’
disappearance. (14 RT 4252.) She had been washing the truck and found
the bracelet underneath the driver’s seat. (/bid.) She placed it on the
dashboard of the truck when she left. (14 RT 4253.)

15 Brookman took photographs from the air of the river, Exhibits
78A through 781. (13 RT 4143.) Exhibit 78D depicts the lagoon. (13 RT
4146-4147; 50 CT 14782.) The aerial pictures shown to the jury were
taken a month after the murder, and the river was much lower in the
pictures than it was on May 17. (13 RT 4177-4178.) Exhibit 79 was a
videotape of the area. (13 RT 4150.)
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around the rear axle of the vehicle and then wrapped around a tree that had
been laid crossways between two other trees. (13 RT 4119-4120.) Lying
on the open tailgate was a fish filet knife with a thin, seven-inch blade with
a serrated edge. (13 RT 4120, 4130; 50 CT 14788.) The knife was dirty.16
(13 RT 4176.) Another knife, this one with a folding blade, was found on
the front passenger seat of the vehicle.!” (13 RT 4126, 4129.) A pair of
men’s underwear was on the driver’s side floorboard. (13 RT 4126.) A
couple of tool boxes were behind the passenger seat. (13 RT 4127-4128.)

Green retrieved a strap that was located at the right rear bumper of the
appellant’s truck. (/bid.) The strap matched another portion of strap lying
on the tailgate next to the knife. (15 RT 4661.)

In order to extricate appellant’s truck from the river bottoms, law
enforcement tried to use a four-wheel-drive tractor after being told by a
tow truck driver that the tow truck could not pull out appellant’s pickup
without getting stuck. (13 RT 4134-4135.) The tractor eventually became
stuck also. (13 RT 4090, 4135.) A larger tractor was then brought in and
law enforcement was able to pull appellant’s truck out of the mud at about
5:30 p.m. (13 RT 4136.) The pickup was taken to the Yuba City Police
Department and placed in a secured garage. (13 RT 4136-4137.)

d.  Autopsy Results

Dr. James Dibdin performed an autopsy on Michael Lyons. (14 RT
4256-4258.) The boy had suffered many stab wounds, several of which
would have been deadly in and of themselves. (14 RT 4265.) One of these

was a deep, ragged-edged cut from a knife on the left side of his neck

'* Exhibit 80-G, a photograph depicting the knife as it was found,
was shown to the jury. (13 RT 4121-4122.) Item number 23, the knife
itself, was identified by Brookman. (13 RT 4124.)

17 The folding knife was depicted in a photograph at Exhibit 49. (13
RT 4129.)
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extending from just below his ear across the front of his neck to just past
the midline. (14 RT 4260-4265; 49 CT 14678; 50 CT 14706, 14737.) It
was a deep cut which cut through muscle, veins, the carotid artery, and
finished by actually cutting right into the bone on the spine. (14 RT 4261.)
The cut was inflicted while Michael Lyons’ head was turnéd sharply to the
right and as a result the airway was not severed. (Ibid.) The cut started at
the back and traveled to the front. (14 RT 4263.) The wound continued on
across the body of Michael Lyons’ striking him on the front of the right
shoulder. (14 RT 4263-4264.) Dibdin explained that the cut was actually
two cuts inflicted one on top of the other. (14 RT 4264-4265.) This cut
would have resulted in very severe hemorrhaging, killing the boy. (14 RT
4265.)

Michael Lyons also suffered a knife wound on the right side of his
neck. (14 RT 4265; 50 CT 14737.) This one extended from behind the
right ear down to the front of the neck. (14 RT 4265-4266; 50 CT 14722.)
It was a half an inch deep and cut into muscle but did not cut any major
blood vessels. (14 RT 4267.) Although this wound would not ordinarily be
a deadly wound, it would have been painful, and Dibdin explained that the
cut was inflicted from front to back. (14 RT 4266-4267.)

Another deadly stab wound which would have killed the boy was
inflicted on the lefi-hand side of Michael Lyons’ chest. (14 RT 4267-
4276.) It was five-eighths of an inch in length and three inches deep with a
blunt anéle at the top and a sharp angle at the bottom indicating it was
caused by a single-edged knife. (14 RT 4268-4270; 50 CT 14725.) The
knife had been twisted slightly. (14 RT 4275.) The wound completely cut
through the fourth rib and caused injury to the upper lobe of the left lung
and hilum, which is the portion of the lung next to the center of the chest.
(14 RT 4274-4277, 50 CT 14711, 14713.) Appellant’s fillet knife (Exhibit
23) could have caused this wound. (14 RT 4274.)
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Another wound was inflicted in the upper part of the abdomen, just
below the rib cage, on the left side. (14 RT 4276-4277; 50 CT 14712,
14715.) It was about a half an inch in length and once again the knife had
been twisted. (/bid.) It entered the body causing injury to the musclés and
actually came out of the back of Michael Lyons’ body. (/bid.) This stab
wound would have caused death in and of itself. (14 RT 4277.)

Michael Lyons had defensive wounds on both of his hands. (14 RT
4278-4279; 49 CT 14677; 50 CT 14730, 14733.) Michael had put his
hands in front of the knife and tried to grab the knife in an attempt to
defend himself, causing cuts to his palm, fingers and wrists. (/bid.)

Michael Lyons had multiple lacerations to his anus, the largest and
longest being one inch. (14 RT 4280-4281; 50 CT 14714, 14718, 14719.)
There was tremendous amount of hemorrhage inside the pelvis associated
with the lacerations. (/bid.) There were bruises and abrasions on his
buttocks right next to the anus, one abrasion being two by three inches.
(14 RT 4281.) The bleeding and tearing to Michael’s anus were caused by
a penis being inserted into the anus during the course of forceful sodomy.
(/bid.) The bruises and abrasions on his buttocks were caused the
attacker’s groin striking Michael Lyon on the buttocks. (/bid.) This
forceful sodomy was performed at or about the time Michael died. (14 RT
4281-4282.)

Michael sustained bruising on the inside of his lips suggested to
Dibdin that it was caused by a penis being forcefully pushed into the child’s
mouth. (14 RT 4282-4283; 50 CT 14729.) Dibdin explained that the
possibility that it could have been caused by someone forcefully placing a
hand over the child’s mouth was not excluded. (/bid.) It could also have
been caused by both actions. (/bid.)

There were eight very shallow “jabbing” stab wounds to the right-

hand side of Michael’s neck, just below his chin. (14 RT 4283-4284; 50
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CT 14722.) These were not deadly wounds, but would be painful as they
were caused by the tip of a knife being repeatedly jabbed underneath
Michael’s chin. (14 RT 4284-4285.)

" Michael also had three pairs of straight lines, abrasions, on his nose
and just to the right of his eye as a result of someone scraping a serrated
knife across the skin on his face. (14 RT 4285;49 CT 14693, 14696.)
Similar to the injuries on Michael’s face, there were abrasions which were
parallel lines across the skin on both of his thighs and buttocks caused by
someone scraping a knife across his skin in those areas. (14 RT 4285-4286;
49 CT 14675-14676, 14682-14683, 14695, 14699; 50 CT 14702, 14710.)
All of these injuries would have been painful. (Ibid.)

He also had four stab wounds on the right side of his hip and on the
back of the right buttock. (14 RT 4288.) One was three and a half inches
~ deep going straightforward across his hip and showed a slight twisting of
the knife in the skin. (/bid.) Another was three-quarters of an inch deep.
(Ibid.) These stab wounds would not have been deadly in and of
themselves. (14 RT 4289.) Another stab wounds was in the front of the
right hip and a half-inch deep. (14 RT 4289.) The final wound was in the
back of the right buttock and was only half and inch deep. (14 RT 4289.)
These cuts would also have been painful. (14 RT 4290.) Michael Lyons
also sustained some abrasions and contusions to the lower part of the left
thigh and left knee. (14 RT 4290.) They were scraping from a blunt
instrument. (/bid.) .

Dibdin’s opinion as to the cause of death was due to multiple stab and
incised wounds (meanings stabs and cuts). (14 RT 4291, 4294.) Other

significant conditions that contributed to his death were anal penetration
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and repetitive minor injuries.'® (Jbid.)) Dibdin estimated that the injuries
were inflicted over a period of thirty minutes to an hour, and all were
inflicted before Michael died. (Ibid.) There was no way to determine the
order the injuries were inflicted. (/bid.)

The injuries to Michael Lyons did not appear to have been inflicted in
a random or frenzied manner. (14 RT 4292.) Dibdin explained:

Well, I’ve done, had quite a lot of experience of doing autopsies
in cases involving sexual assault. And, very often, these cases
involve people who have thought for quite some time about
committing a sexual assault. And some have a definite idea in
their head as to what they want to do, whether they want to
commit that type of assault, what type of injuries they want to
inflict . . .

And have thought a lot about what type of injuries they want to
inflict so when they get control of a victim, they inflict these

injuries in quite a deliberate manner to deliberate areas of the
body.

In this particular case, you can see this child’s injuries _
concentrated around his buttocks and thighs, someone scraping a
serrated knife there. He has injuries to his face for someone
scraping serrated knife along his face. There is evidence he’s
been sexually assaulted in the region of his anus and buttocks,
evidence of sodomy which is where these serrated injuries are.
There’s evidence he has been forced to engage in oral copulation
and more serrated injuries on his face. So this suggests the
individual is targeting the areas which he is sexually assaulting,
these, scraping a knife across these areas (indicating).

(14 RT 4293-4294.)

'® During the penalty phase, Dibdin elaborated that it was possible
that even without the stab wounds, the injuries to Michael Lyons’ anus and
remaining minor injuries may have been sufficient to kill the boy. (32 RT
9788.)
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Dibdin estimated that the time of death was sometime between 4:00
p.m. on May 16 and 4:00 a.m. on May 17, although he emphasized that this
was not an entirely reliable estimate. (14 RT 4298.)

The pattern of the serrations on the knife used to cut Michael Lyons
was in pairs. (14 RT 4299.) Dibdin opined that the pattern of serrations on
appellant’s fillet knife was not consistent with the pattern of serrations on
Michael Lyons’ body. (14 RT 4303.) Dibdin took samples of Michael
Lyons’ blood as well as rectal samples. (14 RT 4304-4305.)

e. Forensic Evidence

On May 18, the FBI examined and searched appellant’s pickup truck
which was being held in a locked and secured garage by the Yuba City
Police Department. (14 RT 4221.) Evidence was collected and
fingerprinting done. (14 RT 4223.)

An examination of appellant’s white, muddy truck took place in a
locked area of the Yuba City Police Department. (14 RT 4399, 4401; 50
CT 14769.) The interior and the exterior of the vehicle were
photographed.” (14 RT 4400.) In between the two front seats was a blue
sleeping bag. (14 RT 4400-4401.) In the bed of the pickup truck,
underneath the camper shell, was a dark-colored, striped shirt. (14 RT
4401; 50 CT 14770.) On the front passenger floorboard were a pair of
socks, a pair of white, slip-on shoes, and other miscellaneous items. (14
RT 4402-4403; 50 CT 14772.) On the floorboard in front of the driver’s
seat, investigators found a pair of underwear crumpled up with leaves and a
small syringe containing a trace amount of liquid methamphetamine and a

needle. (14 RT 4405-4406; 15 RT 4540, 4691-4692; 50 CT 14773-14774.)

19 There were miscellaneous items located inside the truck which
were photographed but not seized or placed into evidence. (14 RT 4402; 50
CT 14771.)
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Wedged on the inside of the passenger seat was .33 grams of
methamphetamine, a usable amount, wrapped in foil and toilet;paper. (14
RT 4413; 15 RT 4538-4540, 4690-4692.)

Investigators found a knife sheath directly behind the driver’s seat.
(14 RT 4408; 50 CT 14775.) There was a stone used for sharpening knives
located on the floor of the driver’s side. (14 RT 4413-4414.) An exacto
knife was found behind the driver’s seat. (14 RT 4414.) On the floor
behind the passenger seat was another knife with a razor type blade which
was retractable. (14 RT 4414.) Surgical tubing was found draped through
the passenger side seatbelt buckle. (14 RT 4414-4415; 50 CT 14791.)

In the glove compartment was appellant’s wallet containing one
hundred and one dollars and various cards. (14 RT 4409-4411.) Also in
the glove box were miscellaneous paperwork in appellant’s name and a
Sears coupon for a free tire rotation, wheel balance, and alignment check
which expired May 31, 1996. (14 RT 4412-4413, 4496-4497, 50 CT
14754..) There was also loose money in the amount of $25.01 and bank
receipts. (14 RT 4411.)

The FBI then conducted other evidence tests of the inside of the
vehicle including using alternate light sources to find hairs and fibers and
fingerprinting. (14 RT 4416.) Michael 'Lyons’ footprints were found on
the inside windshield of the truck on the passenger side. (14 RT 4416,
4428, 4433-4438; 50 CT 14843.) Fingerprints were found on the inside of
the windshield of the vehicle on the passenger side but they were not able
to be identified as being from appellant or Michael Lyons.*® (14 RT 4416.)

Pubic hair was also found in the vehicle, on the headrest of the vehicle, and

2% The fingerprints were also compared with the prints of Bobbie
Lemmons and James Hickman, and there was no match. (14 RT 4442-
4445.)
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on the blanket, and appellant could not be excluded as the source of these
hairs. (15 RT 4584, 4589.)

A criminalist examining the fillet knife (Exhibit 23) found blood had
collected in the corners of the knife where the blade meets the handle.z" (15
RT 4504.) The blood was found underneath sandy soil the consistency of
silt and containing niccolite particles which are found at river bottoms. (15
RT 4504, 4596-4597.) This indicated that the knife had been at or around
the area of the river. (/bid.) The blood was tested at the Department of
Justice where a full DNA profile was obtained.” (15 RT 4505, 4616.)
Appellant was eliminated as a source of the blood on the knife, however,
Michael Lyons could not be eliminated as being the source of the blood.
(15 RT 4617.) Appellant’s fingerprint was found on the knife. (14 RT
4438-4441, 4448-4449; 15 RT 4504.)

The rectal swabs and smear taken from Michael Lyons tested positive
for the presence of semen. (15 RT 4500-4502.) The oral swabs taken from
Michael Lyons did not have semen as is the result of most oral swabs which
are tested. (14 RT 4502-4503.)

Michael Lyons pants were fairly clean. (15 RT 4586-4587.) His
sweatshirt was a dark green pullover type sweater and was ripped down the
front but not cbmpletely ripped open. (15 RT 4515-4516, 4584; 50 CT
14743.) The sweater had a lot of dirt and vegetation matter on it. (15 RT

4586-4587.) There were copious amounts of blood on the upper area of the

2! The blood was located in the corners of the knife making it
difficult to see until the knife was examined under a microscope. (14 RT
4504.) A chemical test confirmed that it was blood. (15 RT 4505.)

?2 Niki Duda Shea, a criminalist at the Berkeley DNA lab for the
Department of Justice who specialized in DNA analysis, testified that the
DNA testing done in this case was PCR analysis, Polymerase Chain
Reaction. (15 RT 4599-4600, 4610.) Shea had a reference sample from
appellant and a reference sample from Michael Lyons. (15 RT 4614.)
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sweater. (/bid.) A total of five pubic hairs were found on Michael Lyons’
clothing. (15 RT 4528.) Four pubic hairs were found on the sweater: two
on the back, one on the front left sleeve, and one on the back of the left
sleeve. (15 RT 4517, 4527; 50 CT 14744.) One pubic hair found on the
inside on the back portion of the boy’s batman tee shirt. (15 RT 4527; 50
CT 14745.) Children do not form pubic hairs until they reach the age of
puberty at about 13 or so. (15 RT 4527-4528.)

The pubic hairs were compared to the pubic hairs taken from
appellant’s pubic region. (15 RT 4528.) Based on the hair characteristics
of the five pubic hairs found on the sweater and shirt, those pubic hairs
could have come from the pubic region of appellant. (15 RT 4530.) They
were consistent in their range of color, shape, and internal structure. (15
RT 4530-4531.)

When a pubic combing of appellant was conducted, the criminalist
found in appellant’s pubic region silty material with niccolite particles
found in the river bottom. (15 RT 4532.) The combing also produced a
small green polyester fiber which was then compared to the fiber standards
taken from Michael Lyons’ sweater. (15 RT 4532.) The criminalist
determined that the fiber found in appellant’s pubic region could have come
from Michael Lyons’ sweater. (15 RT 4534, 4544-4545.) The fibers were
indistinguishable, and were the same in color, shape, diameter, internal
structure, and fiber type. (/bid.) Finding a fiber in a victim’s or suspect’s
pubic region which relates back to the other person’s clothes is very
significant. (15 RT 4537.) Appellant’s shirt (Exhibit 27) was cotton and
therefore could not have been the origin of the green polyester fiber found
in appellant’s pubic region. (15 RT 4595.)

A sexual assault examination was performed on appellant on May 18
at 1:00 a.m. (14 RT 4311.) The examiner collected hair from his head,

body and public region as well as oral and penile swabs and a blood
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sample. (14 RT 4312-4313-4315.) Testing of appellant’s blood showed
that it contained methamphetamine. (15 RT 4691.) A Woods Lamp was
used which illuminates any dried stains, fibers or new bruises. (14 RT
4313.) The Lamp illuminated an area on appellant’s penis. (/bid.) He had
generalized dirt throughout his body. (14 RT 4312.) There was a linear
abrasion on the left inner arm and three linear abrasions on his ventral hip
and left outer hip in the area of the buttocks. (14 RT 4315.) The abrasions
on the ventral hip appeared to be finger-type scratches. (14 RT 4316.)
There were four linear abrasions on the outer hip which did not appear to be
from fingers and appeared to be recent. (14 RT 4316.) On the fi ght inner
thigh were reddish grazed areas. (/bid.) There were scattered grains of dirt
in the pubic region. (/bid.)

Appellant’s underwear was tested and found to have blood on the
front portion of the briefs although the blood was very diluted. (14 RT
4406: 15 RT 4506, 4625.) The blood appeared to have been rinsed out. (15
RT 4507.)

Appellant’s short-sleeved shirt was covered in blood. (15 RT 4507,
4509-4512.) It also appeared to be somewhat rinsed out. (50 CT 14741.)
Most of the blood was found on the left shoulder and arm of the shirt as
well as on the upper back of the shirt from the left shoulder down to the
right arm pit. (15 RT 4512; 50 CT 14741.) The lower right hand side of
the back of the shirt had a heavier amount of blood. (15 RT 4512.) Some
of the material from the shirt was sent to the DNA léb in Berkeley. (15 RT
4507.) The shirt tested positive for blood but it was very diluted. (15 RT
4623.) The criminalist could not definitely say that it was blood. (15 RT
4623.) The DNA she obtained from the shirt could have been extracted
from some‘thing other than the diluted blood, such as skin cells that had
attached to the fabric. (15 RT 4628-4629.) Michael Lyons was excluded

as being the source of the stain, but appellant could not be excluded. (15
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RT 4623-4624.) There was blood found on various areas of appellant’s
jean with a heavier amount of blood on the rear right leg and on the front
thigh area. (15 RT 4513-4515; 50 CT 14742.)

The criminalist took impressions and casts of appellant’s feet which
were compared to the three casts of foot impressions taken by the FBI from
the crime scene and to photographs of the foot impressions at the crime
scene. (15 RT 4545-4549.) The foot impressions at the crime scene
matched appellant’s feet in length, width, shape, dimension, and other
idiosyncrasies specific to appellant. (15 RT 4551-4555.) Appellant could
not be excluded as the source of the foot impressions. (15 RT 4557.)

Michael Lyons’ shirt and sweatshirt had cuts that correlated with the
stab wound to Michael Lyons’ chest. (14 RT 4472-4474.) The zipper on
the sweatshirt had been ripped or cut all the way down to the bottom elastic
area of the sweatshirt. (14 RT 4474-4475.) The blanket found near
Michael’s body contained copious amounts of blood which pooled on the
blanket and appeared to change direction, meaning the blanket was at an
angle when the blood hit it or the blanket was moved after the blood landed
onit. (15 RT 4540-4544; 50 CT 14746-14753.)

f.  Appellant’s Involvement

Appellant was born September 11, 1952. (14 RT 4410.) Boyd
Rhoades, appellant’s father, owned a barber shop called King’s Men
located at 1016 Lincoln Road in Yuba City. (12 RT_3750-3751, 3758.)
Appellant, a parolee, was a full-time employee there and was working on
May 16. (12 RT 3753, 3758-3759.) Business was slow that morning, and
at about 11:00 a.m., appellant told Boyd that he was going to take his truck
to Sears for a realignment. (12 RT 3754.) At about 1:00 p.m., appellant
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called Boyd and told him that his truck was not finished yet? (12 RT
3754-3755, 3764.)‘ Appellant said he would come back into the barber shop
when the truck was done.”* (Ibid.) Boyd told appellant to come in quickly,
as soon as the truck was finished. (/bid.) On cross-examination, however,
Boyd testified that business was slow and he probably told appellant there
was no reason to return. (12 RT 3764.) |

Boyd’s barber shop was open the following day, Friday, May 17. (12
RT 3768.) Boyd did not know where appeliant was, but it was a regularly-
scheduled work day for appellant. (12 RT 3768-3769.) Boyd did not hear
from appellant until he called Boyd the following day from jail. (12 RT
3755.) Appellant said he had been down at the river bottoms. (12 RT
3756.) He told Boyd that he was being held on a parole violation but that
he did not know why he had been arrested. (12 RT 3764-3765.)

On Saturday, May 18, Boyd provided a statement to police. (12 RT
3757-3758.) When Boyd talked to the police, he did not tell them that
appellant got stuck in the river bottoms all the time. (/bid.) Boyd said that
his cousin helped appellant one time, but Boyd would not identify the name
of his cousin to police. (12 RT 3768.) Boyd did not want to tell them.
(Ibid.) |

Appellant went to the river bottoms a lot. (12 RT 3756.) Appellant

had acquaintances who also went to the river bottoms. (/bid.) Appellant

2 Boyd told police that appellant called between 1:30 p.m. and 2:00
p.m. (12 RT 3768.)

* The parties stipulated that Sears Automotive Service Department in
Yuba City had no records showing that automotive services were provided
to appellant on May 16, 1996. (12 RT 3771.) The Sears records do not
contain a coupon presented by appellant on that date. (/bid.) Had
appellant’s truck received services, the Sears records would reflect a work
order and the coupon would be lodged in the file. (/bid.)
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had gotten his truck stuck before. (/bid.) One time appellant asked Boyd
for assistance when the car’s battery was dead but that was not at the river
bottoms. (12 RT 3756, 3763.) Boyd had never helped appellant get his
truck out of the river bottoms, and if the police report said that Boyd would
help appellant, that would not be accurate. (12 RT 3766.)

Boyd did not approve of appellant playing cards. (12 RT 3760.)
Boyd insisted that appellant maintain a clean appearance and kept a clean
appearance himself. (12 RT 3759.) Appellant rented a chair from Boyd.
(Ibid.) Boyd had a lot of bills coming due the week after appellant was
arrested. (/bid.) 1f appellant had taken customers, it would have cut into
Boyd’s income. (/bid.) Appellant would let Boyd take customers when
Boyd had bills piling up. (12 RT 3760.) On May 16, Boyd told appellant
that he had some outstanding bills pending, and appellant took the
opportunity to do whatever he wanted to do. (/bid.) |

Boyd had been to the river bottoms with appellant often to fish. (12
RT 3763, 3769.) He recognized People Exhibit 23 as the filet knife he and
appellant used when they went fishing. (12 RT 3769-3770.)

Rooney’s Card Room is located at 505 4th Street in Marysville. (12
RT 3776.) Rooney’s was running a promotion in which the house would
double a player’s money to put down so long as the player played cards for
at least two hours. (12 RT 3777.) If the person was winning and left prior
to the expiration of the two hours, the player would forfeit the money the
house gave him. (12 RT 3777-3778.)

Records showed that on May 16, appellant played a game beginning
at 1:00 p.m. which made him eligible to leave at 3:00 p.m. without
forfeiting the house money. (12 RT 3780, 3784.) At 2:15 p.m., appellant
wanted to leave the game because he was winning. (12 RT 3780-3781.)
Miguel Castellanos, a manager at Rooney’s, told appellant that the time

was not up yet and he would not be allowed to leave without forfeiting the
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house share of his money. (12 RT 3781-3782.) Appellant returned to his
seat. (12 RT 3782.) Appellant left the card room at 3:15 p.m. (12 RT
3782, 3784.) The next person sat down at 3:20 p.m. (12 RT 3784.)

When Castellanos was interviewed by prosecution investigator Vicki
Van Natta, he told her that appellant left Rooney’s sometime between 3:00
and 3:15 p.m. (12 RT 3783.) Castellanos told Van Natta he could not be
exactly sure until he looked at his list. (/bid.)

Valerie LaFontsee was a dealer at Rooney’s who knew appellant. (12
RT 3791.) She started dealing on May 16 at 1:00 p.m. (12 RT 3791-3793.)
Appellant tipped LaFontsee quite a few times while he was playing. (12
RT 3798.) At 3:00 p.m., LaFontsee began a half-hour break during which
time appellant left the cardroom. (/bid.) Appellant got up and left as
LaFontsee was sitting there. (Ibid.) It was about 3:15 p.m. (/bid.)

On May 20, LaFontsee talked to police. (12 RT 3800.) She was
tipped $50 total from different players. (12 RT 3802.) She told police it
was between 3:00 and 3:30 when appellan-t left. (Ibid.) Appellant was
going to leave earlier but then he talked to the manager and sat back down. -
(12 RT 3803.) It was crowded and someone was waiting for his seat. (12
RT 3804.) LaFontsee remembered a Mexican guy called Cresent who took
appellant’s spot. (/bid.) ,

Zepor Thao worked at Rooney’s and began dealing at 2:00 p.m. on
May 16. (12 RT 3812.) Appellant was playing in the card game. (12 RT
3814.) At 2:-30 p.m., Thao left Rooney’s to pick up his children from
school at Cedar Lane which is two miles away. (/bid.) Thao picked them
up, dropped them off at home, and returned to work. (/bid.) He did not
remember if appellant was still there when he returned at 3:00 p.m. (12 RT
3815.) When he was interviewed by Van Natta, however, Thao told her
that when he returned around 3:00 p.m. to Rooney’s, appellant was already

gone. (12 RT 3822.)
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Ed Gordon was at Rooney’s playing in the card game that afternoon.
(12 RT 3827-3828.) Gordon started playing at 1:00 p.m. with appellant.
(Ibid.) Appellant left at 3:15 p.m. or 3:17 p.m. (12 RT 3828.) Gordon
knew this because both appellant and the clock were directly in Gordon’s
line of sight and Gordon was envious of the fact that appellant was
winning. (12 RT 3829.) Appellant was in a good mood and had been
winning. (12 RT 3828-3829.) Gordon got the idea that appellant was
going to meet someone to go fishing. (12 RT 3828.) Appellant was in a
hurry. (12 RT 3828-3829.) He stopped by the door just long enough to tell
the other players that he was going leaving; he said, “I gotta get.” (12 RT
3829.)

Green twice timed the drive from Rooney’s Card Room to the
intersection of C and Boyd Streets. (14 RT 4477.) It took him three
minutes and forty-five seconds the first time and three minutes thirty-five
seconds the second time. (14 RT 4478.) The first trip included a stop at a
traffic light, so if you hit all the traffic lights green you could do it even
faster. (14 RT 4478.)

Pamela Lebhart was living on a houseboat on the river with her
husband Joris Lebhart. (13 RT 3973.) Prior to May 16, their houseboat
had been stationed on the Feather River right outside what people call the
lagoon or pond. (/bid.) On the day of May 16, the Lebharts moved their
houseboat into the pond so that they were out of the flow of the river. (13
RT 3974.) On this day, the water had come up and was high. (Ibid.) After
moving the houseboat into the lagoon, a large tree fell right onto the
houseboat during the afternoon when the Lebharts were not on the boat.
(13 RT 3974-3975.) When they returned to the houseboat at about 4:30 or
5:00 p.m., they discovered the tree lying across the houseboat. (13 RT
3975.) They were concerned because the water was rising and they had to

get the tree off of the houseboat or it would sink. (/bid.)
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Lebhart was not really sure about the time, but at about 5:30 or 6:00
p.m., perhaps later, Benny Strickland and his wife arrived. (13 RT 3976.)
At about dusk, approximately 7:30 or 8:00 p.m., other friends converged on
the houseboat with a chainsaw, generator, and lights to help cut the tree off
of the boat. (13 RT 3977-3978.) Some friends came by jet ski. (13 RT
3984-3985.) The chainsaw was very loud when used to cut up the tree. (13
RT 3978.) It took about 45 minutes to an hour to free the houseboat and
then another 20 minutes to maneuver the houseboat to the mouth of the
Feather River. (/bid.) This whole process was finished after it was dark.
(Ibid.) Lebhart was not sure of the time; she was not wearing a watch. (13
RT 3986.)

The next morning at about 11:00 a.m., the police came out to the
houseboat, and Lebhart gave a report. (13 RT 3979, 3982-3983.) Lebhart
provided a false name and told police her husband was not there when he
really was. (13 RT 3983.) Lebhart did see lights on side of the river when
tﬁey were moving the houseboat. (13 RT 3987.) The lights came from the
Sutter County side. (/bid.)

Benny Strickland was with his wife by the lagoon when he heard Joris
Lebhart calling for help. (13 RT 3991-3992.) Joris explained what was
going on, and Strickland left to go get help. (13 RT 3992-3993.)

Strickland and his wife went to the shop of Randy Buetler in Linda. (13 RT
3993.) They loaded generators, chainsaws, floodlights and other equipment
into Buetler’s truck, and Strickland drove the truck to the mouth of the
lagoon while Buetler and another friend took jet skis to the houseboat. (13
RT 3995.) They used a small rowboat to ferry the equipment to the
houseboat, and then spent the next couple of hours cutting the tree off of
the boat. (13 RT 3995-3996.) While working, at around 10:00 or 11:00
p.m., they noticed headlights as someone drove right up to the area of

Beutler’s truck. (13 RT 3996-3997, 4002-4003.) They became very
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concerned because the truck had additional equipment in it and was
unlocked. (13 RT 3996-3997, 4002.) Vandalism was common in the area.
(13 RT 4002-4003.) One of the friends took a jet ski to the area to check on
Beutler’s truck. (/bid.) After cutting the tree off of the houseboat, they
moved the houseboat to the middle of the lagoon and close to the mouth of
the lagoon. (13 RT 3997.)

After ferrying the equipment back to the truck, Strickland and his wife
drove the truck back to the shop. (13 RT 4000-4001.) As they were
leaving the lagoon, Strickland saw lights from a vehicle which seemed to
be in a hurry and sounded like it was peeling out in the gravel area. (13 RT
4001-4002.) It sounded like it was a truck with a tool box and stuff in the
back which was rattling around. (13 RT 4002.) They stopped and shut
their truck off and just sat there for a minute. (/bid.) The other vehicle
disappeared to the south.”> (/bid.)

Randy Beutler explained that he was contacted by Strickland the
evening of May 16. (13 RT 4005.) The storm had caused a tree to fall on
the Lebharts” houseboat. (/bid.) Beutler and a friend took their jet skis to
the lagoon. (13 RT 4006.) It was already dark when they left for the
houseboat, and they worked in the dark freeing the houseboat from the tree.
(Ibid.) Beutler saw vehicle lights on the peninsula, and he pointed the area
out as shown on Exhibit 69. (13 RT 4007; 50 CT 14760.) The vehicle
drove about 100 yards in a southbound direction on the peninsula. (13 RT
4011-4013.) About 30 minutes later, Beutler noticed more vehicle lights on
the other side of the mouth of the peninsula near Beutler’s truck. (13 RT
4014-4015.) The vehicle seemed to stop by Beutler’s truck, and Beutler

wanted his friend to check out to make sure his truck was okay. (/bid.)

» Strickland identified the different points he had described in
Exhibit 68. (50 CT 14759.)
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-Gary Long testified that when he was on the houseboat, at about 9:00
or 10:00 p.m., he saw headlights of a vehicle drive around the lagoon and in
the area of Beutler’s truck. (13 RT 4019-4024, 4027-4028; 50 CT 14761.)
The vehicle drove by a monument which was located next to the lagoon.
(13 RT 4024.) He heard the revving of an engine, and it sounded like the
vehicle was stuck or was spinning out. (13 RT 4028-4030.)

Several people testified as to the conditions in the area of Halpern’s
Lagoon and Shanghai Bend. There were rough trails that went from the
area near the lagoon south to Shanghai Bend. (14 RT 4469-4470.) Near
Shanghai Bend one could gain access to the top of the levy. (14 RT 4470.)

Sheriff’s Deputy Bruce Ramos testified that he was very familiar with
the levies and somewhat familiar with the river bottoms which was a fairly
dangerous place. (13 RT 4189,4196.) The top of the levy is flat and could
serve as a road although the public is not allowed to drive on top of the levy
and there were gates along the levy to prevent the public from doing so.

(13 RT 4190; 15 RT 4743-4744.) There were many trails near the
Shanghai Bend area and a dirt trail leading up to the top of the levy. (13
RT 4190-4192.) It had been raining quite a bit prior to May 17, and the
area was muddy making it difficult for a four-wheel drive vehicle to get up
the side of the levy. (13 RT 4192-4194.) Bogue Road did not go all the
way to the levy, but Shanghai Bend Road did. (13 RT 4197.) There were
trails that went from over the levy out towards Bogue Road. (13 RT 4198.)
It would be easier for a four-wheel-drive vehicle to get up onto the levy at
about Bogue Road than to go down through the trails that border the river.
(13 RT 4199.)

Janet Lemmons was married to Bobbie Lemmons, and they lived in a
trailer at Mosquito Beach next to the lagoon in the Feather River bottoms.
(14 RT 4362-4365.) On May 16, Janet Lemmons was out standing next to

the trailer when she heard tires spinning as if someone was trying to back
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up and get out. (17 RT 5273.) She could just barely hear it. (/bid.) Her
husband Bobbie Lemmons was with her. (17 RT 5274.) Lemmons had
returned home about 5:30 p.m. and remained with her the entire evening.
(17 RT 5277.)

The next day, Janet and Bobbie decided to take a walk. (14 RT 4363,
4368; 17 RT 5272.) Janet was looking for a pair of shoelaces. (/bid.)
They found a pair of white children’s tennis shoes.between the lagoon and
the levy. (14 RT 4363-4364, 4367, 4370.) The first shoe was out in plain
sight. (14 RT 4368.) Janet picked up one of the shoes and started to pull
out the shoe lace when a woman, Sandy Friend, came up and asked Janet if
she could look at the shoe. (14 RT 4363-4364, 4368; 17 RT 5273.) Janet
handed Sandy the shoe. (14 RT 4369.) Bobbie then drove with Sandy to
search around the lagoon which was heavily forested, and they found
Michael Lyons’ pants. (14 RT 4369.) Janet went back to the trailer as
Bobbie and Sandy Friend searched more of the area. (14 RT 4360.) That
morning they saw a lot of searchers in the area. (14 RT 4366.) Janet
Lemmons explained that while she was testifying, sometimes the questions
became confusing to her. (17 RT 5273.) She was very nervous and was
receiving Social Security for a medical condition relating to her
nervousness. (/bid.)

Sandy Friend explained that on May 17, afier her son’s body had been
found and after appellant’s truck was pulled out of the river bottoms, she
went with Linda Willis down to the river bottoms to pray for Michael. (14
RT 4375-4376.) She drove her sister’s truck there, and at that point had no
idea where her son’s body had been found. (14 RT 4376.) She was going
to the place where the truck had been located. (/bid.) As she was driving
to the area, she saw a couple of people and a woman was holding a shoe
that caught her eye. (14 RT 4376.) The shoe looked very familiar because
Michael had shoes like that. (14 RT 4376-4377.) The woman was taking
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the shoe lace out of the shoe. (14 RT 4377.) Sandy contacted the woman
and asked if she could have the shoe. (/bid.) Sandy also recognized the
shoe because she and Michael had picked them out together. (14 RT 4378.)
Farther down a little embankment Sandy found the second shoe. (14 RT
4379.) Sandy then walked with Bobbie Lemmons down further and found
Michael Lyons’ pants. (14 RT 4380.) They were black, size eight, and
Sandy Friend took them and turned them over to law enforcement. (12 RT
3700-3701; 14 RT 4381.)

Sandy Friend and Bobbie were walking pretty fast, and Linda was
driving the truck behind them. (14 RT 4381.) She put the shoes and pants
in the back of the truck. (14 RT 4381.) Sandy Friend turned the pants and
shoes over to the police. (14 RT 4382-4384.) She then confirmed at home
that Michael’s black pants were not at home but his green pants were. (14
RT 4382-4384, 4397.) Johnson did not collect the green pants Sandy
Friend found at home although he was aware that the initial description of
Michael involved green pants. (14 RT 4397.) The black pants were damp
when Michael Johnson first saw them. (14 RT 4396;) Johnson saw them in
the back of the truck, and it had been raining outside. (14 RT 4397-4398.)
Sandy Friend also showed the police the area in the river bottoms where
she found these items of clothing. (14 RT 4393.) They had been found on
a slope on the side of an embankment. (14 RT 4394.) If someone were
driving south along the top of the embankment they would be on the left
side of the vehicle, and the items would have been on the left side of the
vehicle. (Ibid.) |

On May 16, 1996, appellant was on parole. (15 RT 4635.) One of the
terms of his parole is that he was forbidden to possess any type of weapon.
(Ibid.) Specifically, appellant could not possess any knife with a blade
longer than 2 inches. (15 RT 4637.)
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In May of 1996, Camille Ottinger lived with her boyfriend, James
Hickman, in the Feather River bottoms at Shanghai Bend.*® (15 RT 4638-
4639.) When they were living down in the river bottoms, she became
acquainted with appellant when he wandered into their camp one day. (15
RT 4639-4640.) Appellant knew a lot of the people that Hickman and
. Ottinger knew, and both appellant and Hickman were Vietnam vets. (15
RT 4640.) Appellant introduced Ottinger to his wife, and later told
Ottinger that he was having marital difficulties. (15 RT 4640-4641.)

On two occasions in April of 1996, appellant drove Ottinger and
Hickman to his home in Sutter which is 15 to 20 miles west of Yuba City.
(15 RT 4641, 4643.) They drove in appellant’s four-by-four truck which
Ottinger described as, “A beige color. Off white. Beige.” (15 RT 4641.)
Ottinger and Hickman stayed at appellant’s home for quite a few days on
the second trip. (/bid.) Appellant’s wife was not there on either occasion.
(Ibid.)

The bracelet found underneath Michael Lyons’ body belonged to
Ottinger. (15 RT 4641-4642.) The last time she had the bracelet was when
she put it in her bags at appellant’s home. (15 RT 4642.) She later put her
bags into the back of appellant’s truck. (/bid.) She did not see the bracelet
again until investigators came out to her camp and asked her if she could
identify it. (15 RT 4643-4644.)

James Hickman testified that he lived with Ottinger at Shanghai Bend.
(15 RT 4650-4651.) About three other couples lived in that area of the
river bottoms which was very heavily forested. (15 RT 4651-4652.)
Hickman met appellant in April, 1996, when “he kind of just showed up out
of nowhere, I guess, and introduced himself (sic).” (15 RT 4653.) As they

talked, Hickman realized they had grown up in the same area and knew

26 Ottinger’s maiden name was Verney. (15 RT 4638-4639.)
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some of the same people. (Ibid.) Hickman and appellant got to be friends.
(15 RT 4654.) Hickman and Ottinger visited appellant’s home several
times. (15 RT 4654.) They rode in appellant’s truck on several different
occasions. (15 RT 4657.) Hickman recalled appellant getting stuck down
at the river one time, and Hickman assisted him in getting unstuck. (15 RT
4662-4663.) '

Appellant’s mother, June Rhoades, lived in Yuba City. (15 RT 4721.)
During the spring of 1996 appellant’s marriage was not going well, and
appellant’s wife Lynétte spent some time in Stockton. (15 RT 4722-4723.)
Appellant left June a voicemail on May 17, 1996, telling her that he was at
Sutter County Jail énd that he would call her later. (15 RT 4724.)
Appellant did not ask her to try to get his truck. (Ibid.) Appellant called a
second time the following day and this time when he talked to his mother
he told her that he was there on a parole violation. (15 RT 4727.) He was
véry concerned about his truck and asked her to get his truck back from the
police department. (15 RT 4727-4728.) Appellant told her he did not want
to pay the storage fees. (/bid.) He also said he had over $125 in the truck
(15 RT 4729.) June also tried to retrieve personal items of appellant from
the jail but the jail would not release his belongings. (15 RT 4729.) June
once was instrumental in helping appellant get his truck unstuck from the
river bottoms. (15 RT 4725.) She heard people laugh that appellant used to
get stuck every time he went down to the river bottoms. (/bid.) Green had
been informed by June Rhoades that appellant was playing cards at
Rooney’s Card Room. (14 RT 4484.)

Carlton Dinwiddie was a deputy sheriff for the Sutter County
Sheriff’s Department. (15 RT 4759-4760.) On October 22, 1996, he was
assigned to transporting appellant to the preliminary hearing. (15 RT
4760.) Immediately before a recess, the parties had been discussing the

time of death for Michael Lyons. (15 RT 4761.) During the recess that
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followed, Dinwiddie was guarding one of the doors to the jury room where
appellant and his attorney and investigator were consulting. (15 RT 4760-
4763.) As appellant stood up from the table, Dinwiddie heard him say, “I
can give them a better time of death than what they have.” (15 RT 4761.)

At appellant’s trial, Michael Prodan was qualified as an expert in the
field of crime scene analysis. (15 RT 4765-4766.) In this case, the crime
scene was not altered by the perpetrator. (15 RT 4767-4768.) “Staging” is
when an individual intentionally alters a crime scene to make the
investigating officers think it is something else, such as making it appear
the crime is related to a robbery, moving a weapon, or planting a weapon to
make it appear there was a struggle or perhaps a suicide. (15 RT 4770-
4771.) There was no evidence of staging in this case. (15 RT 4771-4772.)
There was nothing at the crime scene to suggest that there was more than
one person involved in the crime. (15 RT 4772.) There was positive
evidence that only one person was involved. (15 RT 4773-4774.) Three
types of injuries were found on the victim: defensive, nonlethal, and lethal
injuries. (15 RT 4775.) The defensive injuries indicated that Michael
Lyons was able to put up a minimal amount of resistance which was
overcome. (/bid.) The perpetrator then engaged in inflicting painstaking,
methodical, nonlethal injuries, and then directed focused, direct, lethal
injuries. (/bid.)

Mike Green testified that there was a Quik-Stop store with a telephone
booth on the corner of Burns and Garden Highway which was there in May |
0of 1996. (15 RT 4732-4734.) There were new streets constructed in the
area west of the levy but east of Garden Highway in the month after

Michael Lyons’ murder. (15 RT 4730-4736; 51 CT 15004.)
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g. Bus Incident

Alicia Tapia and her two daughters were riding a bus on May 14,
1996. (15 RT 4667-4669.) Tapiarode the bus a lot. (/bid.) Appellant got
on at Clark and Washington with a big knife in a holster on his side. (15
RT 4668-4670, 4674.) The knife reached from appellant’s waist to the
middle of his thigh and was shaped like a machete. (15 RT 4670, 4675.)
Appellant smelled bad and was wearing only blue jeans with no shirt. (15
RT 4674-4675.) He was not wearing any shoes or socks. (15 RT 4680.)
As a figure of speech she later told police he looked like he had not taken a
bath in two weeks. (15 RT 4675.) Tapia’s daughters were scared as they
had never seen anyone get on the bus with a weapon. (15 RT 4669.)
Appellant was at the back of the bus talking to a black man who was also
on the bus. (15 RT 4670-4671.) Tapia had seen the black man frequently
on the bus. (15 RT 4671.) |

Tapia spoke to the bus driver, Patsy Alvarado, in Spanish, asking her
if she was allowed to let on appellant when he had such a big knife. (15 RT
4670, 4673, 4677.) Tapia spoke to Alvarado in both English and Spanish
but asked her about the knife in Spanish. (15 RT 4678.) Appellant then
yelled out that he only used the knife for hunting. (15 RT 4670-4671,
4678.) Tapia continued talking to the bus driver. (15 RT 4671.) The
conversation between appellant and the black man grew heated but Tapia
could not make out what they were talking about. (/bid.) The black man
also told Alvarado he had concerns about the knife. (15 RT 4677.)
Alvarado told appellant he needed to change the conversation because it
was upsetting the passengers. (15 RT 4673-4674.) Appellant got off the
bus at Clark and Ainsley. (15 RT 4674.)

Tapia later saw a picture of appellant in the newspaper and recognized
him as the person with the knife on the bus. (15 RT 4675-4676.) At trial,
appellant appeared different than in the photograph and on the bus; he was
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cleaner and was shaven. (15 RT 4676.) Tapia was serving time for child
endangerment. (15 RT 4680.)

Kevin Buchanan got on a bus May 14. (15 RT 4693-4694.)v A man
got on the bus after him. (/bid.) At first, Buchanan was not able to identify
anyone in court as being the man on the bus. (15 RT 4694, 4701.) He did
see the person on the bus on television being arrested at the river bottoms of
the Feather River and went immediately down to the police station to report
the incident on the bus. (15 RT 4694, 4703.) He described the man on the
bus as having black hair and a sunkén in face. (15 RT 4702.) He was kind
of dirty and was wearing blue jeans, a brown jacket and old black shoes or
boots. (/bid.) During cross-examination, Buchanan noticed appellant
sitting at the table in court based on his face structure. (15 RT 4704-4705.)
Appellant was wearing glasses and did not have black hair, but Buchanan
recognized him. (/bid.)

Appellant had a serrated edged knife like a ginzu knife on the bus.
(15RT 4695.) Appellant sat close to Buchanan. (15 RT 4695-4696.) The
bus was traveling up Plumas Street to Brivdge when they saw a woman
abusing her child. (15 RT 4696.) Buchanan said the woman was beating
the kid like a dog and that is why kids grow up to abuse others. (15 RT
4696-4697.) Appellant agreed. (Ibid.) They talked further and then got
into the topic of people who molest their kids. (/bid.) Appellant said, 1
know what you’re talking about.” (/bid.) Buchanan said when kids get
molested they grow up and molest other kids. (15 RT 4697.) Buchanan
said, “I hate child molesters.” (/bid.) Appellant said, “I know what you’re
talking about, um, I just got out of prison for that.” (15 RT 4697-4698.)
Buchanan said, “Well, man, I don’t like child molesters. Usually 1 just beat
those people down.” (15 RT 4698.) He asked appellant if he ever felt as
though he would molest a child again. (/bid.) Appellant said, “Yes.”
(Ibid.) Buchanan asked, “Well, what do you do?” (Ibid.) Appellant stated
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that he worked at a barber shop and that when he felt like molesting a child
he would leave the shop so he could get cohtrol of himself. (15 RT 4698.)
Appellant pointed out his barber shop to Buchanan as being Lloyd’s on
Plumas Street. (15 RT 4705-4706.) The conversation became heated and
they were going to fight on the bus. (15 RT 4698.) Buchanan was really
mad and ready to fight. (15 RT 4708.) Buchanan asked appellant if he did
it again whether he would threaten to kill his victim. (15 RT 4698.)
Appellant said, “No, I’ll kill them.” (/bid.) Buchanan asked, “Well how?
Break their neck or threaten them?” (15 RT 4699.) Appellant responded
no, and pulled out a knife and said, “I’ll use this.” (/bid.) Buchanan asked
why, and appellant said, “Because they make straight cuts. It’s like a ginzu
knife, they make straight, clean cuts. Not like other knives where they rip
and cut. This makes a straight, precision cut.” (/bid.)

Then they started talking about molestation again. (15 RT 4699.)
Buchanan asked appellant, “Well, where would you dump the body, the
dumpster or something?” (/bid.) Appellant said, “No, the river bottoms,
down at Mosquito Beach. Nobody goes down there, they’d never find the
kid.” (Ibid.) Appellant said there would be no one around to hear any
screams. (15 RT 4718.)

Buchanan explained that the Mexican lady was also on the bus with
her two children. (15 RT 4699-4700, 4710.) Although he could not
remember her name, he was familiar with her because the rode the same
route on the bus and had talked about how Yul;a City used to be fun but had
turned into a dirt hole. (15 RT 4701-4702.) The lady told the men to
change the subject because they were scaring the children. (/bid.) An older
lady talked to the bus driver and asked the driver to tell the men to talk
about something else. (15 RT 4700.) Buchanan identified the serrated
knife found on the tailgate of appellant’s truck as the same type of knife
appellant pulled out on the bus. (15 RT 4700-4702; 50 CT 14788, 14794.)
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Buchanan was shown pictures of appellant’s knife on May 24, 1996 when
he spoke with Detective Green. (15 RT 4701-4702.)

Buchanan denied that appellant was doing anything crazy like waving -
the knife around or stabbing the roof, but appellant did take out the knife.
(15 RT 4708-4709.) Buchanan initially did not remember where appellant
got off the bus but then stated that he was dropped off by the Town Pump
Bar. (15 RT4711-4712.) Buchanan saw him one other time when
appellant was dirty. (15 RT 4712.) Buchanan was not sure whether
Lloyd’s Barber Shop and the Town Pump were next to each other. (15 RT
4713.) Buchanan thought he got off the bus by the Town Pump and by
Bridge Street School. (15 RT 4716.) He remembered appellant saying he
had to leave Lloyd’s Barber Shop when he could not deal with the kids
getting haircuts and would go to the Town Pump Bar next door to cool off.
(I5RT 4717-4718.) Appellant would lose control and leave or just go for a
walk. (15 RT 4718.) |

h.  Appellant’s Prior Sex Crimes

Crystal T. was nine years old at the time of trial. (15 RT 4787.) In
January, 1993, when she was four years old, she lived with her mother and
brother in Pine Grove. (15 RT 4787, 4790-4791.) Crystal’s grandmother
lived in a trailer near the house along with her husband, appellant, whom
Crystal called “Grandpa.” (15 RT 4787-4788.) One morning appellant had
Crystal come to his trailer. (15 RT 4788.) He told her to take off her
clothes, which she did. (/bid.) Appellant then took off his clothes and put
his penis in Crystal’s mouth. (/bid.) He also touched her vagina. (15 RT
4789.) At dinner that evening, Crystal told her mother that Grandpa made
her put his pee-pee in her mouth. (15 RT 4791.) Appellant later pled guilty
to one count of lewd and lascivious acts with a child (§ 288, subd. (a)). (50
CT 14890-14895.)
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In August, 1985, Sharon Thorpe was 29 years old and worked at Mr.
Steak waiting tables. (15 RT 4793.) She lived in an apartment in
Marysville near 18th and Swezy Streets where she had resided for nine
years. (15 RT 4794; 16 RT 4836.) She had just gotten back from a
vacation and had been to a concert the night before. (15 RT 4794.) It was
about 12:30 p.m. when she heard a knock at the door. (/bid.) She
answered the door but there was no one there. (/bid.) Then the phone rang’
a few minutes later. (/bid.) It was appellant asking why she had not
answered the door because he was just there. (15 RT 4795.) Sharon had
known appellant for about seven years. (/bid.) She met him initially at Mr.
Steak, and then he cut her hair. (/bid.) On one occasion Sharon went with
appellant and appellant’s son to the movies for his birthday. (Ibid.)
Appellant then told Sharon he wanted to come over to her apartment. (15
RT 4796.) He was working for an investment company that wanted to put
a restaurant on the property next to Mr. Steak. (/bid.) Appellant wanted to
talk to Sharon about that. (/bid.) Sharon agreed, and a few minutes later,
appellant came to her apartment carrying a shaving kit bag and a black
notebook. (15 RT 4796-4797.) Appellant was dressed scrufty, wearing a t-
shirt and jeans, and he had not shaved. (15 RT 4797.) He came in, sat
down, and started asking Sharon questions about Mr. Steak. (/bid.)

At some point, appellant told Sharon he had something in his eye. (15
RT 4799.) Sharon looked at it for him but did not see anything. (/bid.)

She offered him a mirror but he said no. (Ibid.) Appellant talked more
about Mr. Steak. (Ibid.) The phone rang so Sharon got up and answered it.
(Ibid.) As she did so, she saw appellant get up and start looking through
some of her bills and mail that were stacked on the floor due to her recent
vacation. (/bid.) She talked a couple of minutes and then went back and
sat down with appellant on the couch. (/bid.) Appellant moved closer and
started rubbing her leg. (16 RT 4800.) He grabbed her hair and pulled her
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head back very hard. (/bid.) He then produced a hunting knife with a
seven-inch blade and held it to her throat. (16 RT 4800-4801.) Appellant
told Sharon that he was wanted for armed robbery and that he needed a
place to stay for 24 hours. (/bid.) He announced that he was going to stay
at her house. (/bid.) Sharon told him that she did not want him to stay, but
he told her that was too(bad and she did not have a choice. (/bid.) Sharon
told appellant she had to go to work. (16 RT 4801.) He said that was too
bad. (/bid.) He threatened to kill her if she did not do everything as he
instructed. (/bid.)

Appellant asked if she had money in the house. (16 RT 4801.) He
asked for her ATM card and pin number which she gave to him. (16 RT
4801-4802.) She got money out of a desk drawer, but appellant got mad
because it was only $50. (/bid.) Sharon then asked him to leave and said
she needed to go to the bathroom. (16 RT 4802-4803.) He agreed to let her
but he went with her. (/bid.) Then he grabbed Sharon by the arm, told her
to turn around, and put handcuffs on her. (/bid.) He'put her on the bed and
told her to lay there without making noise or he would kill her. (16 RT
4803.) He walked away and then returned to the bedroom. (/bid.) He took
off his clothes and then started taking her clothes off but the handcuffs got
in the way. (Ibid.) He was goihg to tear them off of her but she asked him
not to so he unhooked one of the handcuffs and took her clothes off. (I/bid.)
Appellant threatened to kill her unless she did everything he told her to do.
(16 RT 4803-4804.) He wanted her to perform oral sex and stuck his penis
in her mouth as he held a knife to her throat. (16 RT 4803-4805.) He
cjaculated in her mouth and she spit out as much as she could. (Ibid.)
Appellant then took her into thé living room and started gathering up his
belongings. (16 RT 4804.) Using a bandana, he wiped down everything he
had touched in her house including his glass of water and all the things he

had gone through on the table. (16 RT 4804-4805.) Sharon said she could
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not believe that he remembered everything he had touched in her
apartment. (16 RT 4805.) Appellant was very cool about it and said,
“People who make mistakes get caught; people who don’t, don’t.” (Ibid.)
He continued to wipe things down. (Ibid.) He then took everything he had
touched and put all of it into his shaving kit and returned her to the
bedroom. (16 RT 4806.) He told her to put on a pair of shorts and a shirt,
put his clothes on and took her back to the living room. (/bid.)

He then told her they were going to the river, a place in Riverfront
Park called Ellis Lake Slough. (16 RT 4805-4807.) He said he had to meet
some friends out there and kept asking what time it was. (16 RT 4806-
4807.) Sharon explained that to get there you would take 14th Street and
make a right turn at the levee. (/bid.) Appellant removed the handcuffs but
told Sharon he would kill her if she got any ideas about running away and
that he had a .22 Derringer in his pocket. (16 RT 4807-4808.) He told her
he had no problem with shooting her. (/bid.) He took the keys to her car,
grabbed her arm, and took her outside and placed her in her car on the
passenger side. (16 RT 4808-4809.) He got in the driver’s side, told her to
lock the door, and started driving. (I/bid.) Appellant drove down Swezy
Street, made a left on 18th Street and stopped at a light when they reached
Highway 70. (16 RT 4809.) It was there appellant started laughing and
said, “This is like Bonnie and Clyde, but Bonnie’s not going to make it.”
(16 RT 4809-4810.) Appellant thought this was very funny. (/bid.)

Appellant then pulled up in front of a Foster’s Freeze on B Street and
told her to just stay in the car. (16 RT 4810, 4835-4836.) He repeated that
if she got out of the car he would shoot her. (/bid.) He parked so that four
newspaper stands were blocking the driver’s side, and the traffic was bad
on her passenger side. (/bid.) Appellant stood about six feet away at the
order window and paid for some drinks. (16 RT 4810-4811.) He stood so
that he was facing her and watched her the entire time. (16 RT 4811.)
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When he returned to the car, they proceeded down B Street to 14th
Street and turned towards the river bottoms. (16 RT 4811, 4835-4836.) -
After pass_ing under a railroad overpass, there were some county buildings
on theright. (16 RT 4811-4812.) After that was the levee and river. (16
RT 4812.) Sharon explained that after the levee, “[T]here’s nowhere to go.
There was nothing down there.” (/bid.) She knew that appellant was going
to kill her so she decided to jump from the car. (16 RT 4812-4813.)
Appellant went to open a pack of cigarettes, and Sharon squeezed the door
handle which released the lock, opened the door, and jumped out. (16 RT
4813-4814.) Appellant called her a little bitch and told her he was going to
kill her as he grabbed her from behind. (16 RT 4814.) He held on to her
arm and shirt as he was driving, trying to pull her back in the car. (Ibid.)
Sharon struggled and was able to fall out of the door as the car was still
rolling. (16 RT 4814-4815.) She hit the ground and then looked back to
see the door swirnging back towards her. (16 RT 4815.) Appellant backed
up the car towards her. (16 RT 4831.) She ducked and rolled underneath
the car door and then got up and ran to a nearby county building where
people called the police. (16 RT 4815, 4831-4832.) She injured her leg
from jumping from the car. (16 RT 4815.) She had a road burn as well as
cuts and bruises throughout her head, neck and body. (16 RT 4831.)

On August 3, 1985, appellant was pulled over by Marysville Police
Officer Don Strickland who found in appellant’s vehicle an eight-inch,
fixed-blade knife in a brown leather sheath commonly used for hunting and
gutting game. (16 RT 4839-4841.) Appellant was later tried and convicted
of kidnapping (§ 207), oral copulation with force (§ 288a, subd. (c )), and
robbery (§ 211). (50 CT 14886-14888.) The parties stipulated that Sharon
could not identify the knife.
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2. Defense

Larry McCormack was appellant’s defense investigator. (16 RT
4937.) He was somewhat familiar with the levee on the Sutter County side
of the Feather River. (16 RT 4938-4939.) He described the river bottoms
as an area where people partied and became intoxicated. (16 RT 4938.)
The Magellan GPS device was used to calculate the latitude and longitude
where you’re standing but it was sometimes several yards off in accuracy.
(16 RT 4944-4946.) There are difficult trails in the area appellant was
found. (16 RT 4950.) Michael Lyons’ body was found about a half mile
from where appellant’s truck was stuck. (16 RT 4952.) The distance from
Bridge Street School to Michael Lyons’ apartment was a half mile. (16 RT
4958.) ‘

The defense recalled Urquhart to the stand. Urquhart was not Michael
Lyons’ regular babysitter. (16 RT 5009.) Urquhart testified that she had
moved out of town and was gone until about a month before Michael Lyoné
was murdered. (16 RT 5010.) About a year prior to his murder, during the
time when Michael Lyons’ father went to jail, there may have been one or
two occasions when Sandy Friend came to Urquhart’s apartment looking
for Michael. (16 RT 5010.) Urquhart had described Michael Lyons as a
loner but he would only go off by himself once in a while. (16 RT 5009.)
She saw him with other kids as well as alone. (Ibid.)

Two years prior to Michael Lyons’ murder, Kenneth Slatton lived in
one of the apartments near Michael Lyons’ apartment. (16 RT 5015.) At
the time of Michael Lyons’ murder, Slatton was living in thé northern part
of Yuba City, north of Highway 20. (16 RT 5025-5026.) On May 16,
1996, Slatton was walking at Mosquito Beach, a little recreation area down
by the river, at about 4:15 p.m. (16 RT 5014.) Slatton was trying to cool
off after an upsetting argument with his wife. (16 RT 5017, 5019.) He did
not know Michael Lyons. (16 RT 5022.) Slatton saw kids playing at
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Mosquito Beach without adults all the time. (16 RT 5017.) There were
usually kids running around playing. (16 RT 5019.) On that particular day,
he saw Michael Lyons there playing with a Hispanic child about the same
age. (16 RT 5014-5015.) Slatton recognized the Hispanic child as also
living near the apartments where Michael Lyons lived. (16 RT 5015.)
Slatton thought the Hispanic child’s name was Gabriel. (16 RT 5018.)
Slatton was within 20 yards of them. (16 RT 5020.) Slatton remembered
seeing the kids because it was cold and raining out and he did not see any
normal kids out playing like that. (16 RT 5019.) He called police the
following day after seeing Michael Lyons’ picture in the newspaper. (16
RT 5013-5014.)

On cross-examination, Slatton agreed there was no picture of Michael
- Lyons in the newspaper on May 17, 1996, but stated that he must have
recognized the boy from the article or seen his picture somewhere. (16 RT
5021-5023.) When he called police, Slatton told the dispatcher he saw a
child that looked like Michael Lyons. (16 RT 5021.) At that time, he had
not recognized Gabriel as the boy who was at the beach. (16 RT 5022.)

On May 16, 1998, Sherrie Luster went to Armor Loan to make a
payment and then drove down to the Feather River at between 11:30 a.m.
and 12:30 p.m. (16 RT 5033, 5041-5042.) She was fishing on the
Marysville side of the river and could see across to the other side. (/bid.)
She noticed a man whom she knew was camping on the Yuba City side of
the river. (/bid.) Although she could not see his tent, she knew it was
under a willow tree on that side. (/bid.) The man was pacing around his
campsite and sharpening a knife. (16 RT 5033, 5035.) He had dark,
scraggly hair and lots of facial hair, including a mustache and beard. {16
RT 5039, 5046.) He was wearing a dark Levi jacket. (16 RT 5034.)
Luster had seen this man four or five days earlier when she was fishing on

the Yuba City side of the river. (16 RT 5033.) He had frightened by
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standing behind her and asking for anchovies while she fished with her 11-
year-old son. (16 RT 5033-5035.) Luster never went back there. (/bid.)

Sometime later, between 3:00 and 4:00 p.m., appellant drove up in his
white pickup truck and parked near the man camping on the Yuba City side
of the river. (16 RT 5029-5042.) She was certain it was appellant who
drove up in a boxy-looking white pickup with two-wheel-drive, got out,
and started talking to the man who was camping. (16 RT 5035-5037, 5043-
5045.) Luster noticed Michael Lyons, who had a blank look on his face,
walking from the back of the pickup truck to the driver’s side. (16 RT
5036-5038.) Michael Lyons was wearing a jacket that was too big on him.
(16 RT 5039.) All three quickly got in the pickup and drove away. (16 RT
5038-5040.)

The following day, Luster called police when she saw Michael Lyons
picture in the newspaper. (16 RT 5029, 5043.) She also talked to the
police on each of the following three days. (16 RT 5031-5032.) The police
said éhe had the wrong time and the clothing she described for appellant did
not match. (16 RT 5040, 5043.) She did not tell the police that the pickup
did not have a camper shell. (16 RT 5043.)

Christopher Carlson lived at the Bridge Way Apartments with his
parents and brothers who were 14 and 21 years old at the time of trial. (16
RT 5048.) Christopher saw Sandy Friend around looking for Michael
Lyons once or twice. (16 RT 5049.) He also saw Michael Lyons down at
the river bottoms two or three times, always with a group of kids playing.
(16 RT 5049-5051.) Christopher saw Michael usually right behind the
courthouse where there was a rope swing and never south of the
courthouse. (16 RT 5051.) The last time he saw Michael there was
anywhere from a week to a year before his murder. (16 RT 5050-5053.)

21-year-old Michael Carlson testified that he saw Michael Lyons

down at the river bottoms as many as four times, once with an adult and
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usually with other kids. (16 RT 5055-5058.) The last time he saw Michael
Lyons there was six months to a year prior to his murder. (16 RT 5058.) A
couple of times a week someone would come to Carlson’s apartment
looking for Michael Lyons. (16 RT 5054-5055.)

Marjorie Kearby was Linda Willis’ 78-year-old neighbor. (16 RT
5062-5064.) Sometimes she would sit outside with Michael Lyons when he
waited for Willis to come home. (16 RT 5064-5066.) Michael Lyons
played with other children in the neighborhood. (16 RT 5064-5065.)
Sometimes he stayed there until 5:30 p.m. (16 RT 5065-5067.)

Joris Lebhart lived on a houseboat with his wife Pamela. (16 RT
5068-5069.) On May 16, 1996, a tree had fallen on the houseboat and it
was sinking. (16 RT 5069.) They were scared. (/bid.) Randy Beutler
probably did not have shoes on but the rest of the people helping Lebhart
did. (16 RT 5073-5074.) The wind was whipping around like crazy and
the river had jumped up six feet tremendously fast. (16 RT 5069.) The
wind was blowing so hard that all Lebhart could hear was the snapping of
tree limbs from as far as a quarter of a mile away. (16 RT 5073-5074.)
Lebhart did not hear any vehicles in the area, only the wind and the
| snapping of trees. (16 RT 5074-5075.) Other people who lived down in
the area of the river bottoms were Hickman, Camille Varney, Bobbie
Lemmons and his wife, and Don Dugger and his wife. (16 RT 5070-5071.)
Bobbie Lemmons’ wife would come around looking for cigarettes and
food. (16 RT 5070.) '

In 1996, Lloyd Bullard owned Lloyd’s Barber Shop located at 758
and a half Plumas Street in Yuba City. (17 RT 5100.) In February of that
year, a parolee named Paul Smith laid carpet at the barber shop. {17 RT
5101.) Smith had worked three times for Bullard in the past. (17 RT
5102.)
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Appellant’s father was in court during the course of the trial and heard
Buchanan testify that appellant was on a bus on May 14, 1996. (17 RT
5103.) The week after Michael Lyons’ murder, appellant’s father talked to
the defense investigator and explained that he remembered May 14 as the
day appellant and his wife returned a boat to Boyd after which appellant
came to work. (17 RT 5104-5105.) Appellant then took his wife’s car to
an auto repair shop and then returned to work and worked the rest of the
day. (17 RT 5105-5106.) Boyd had never seen appellant in a dirty
condition, with no shoes and scraggly, dirty hair. (17 RT 5106.)

Andrew Schuy owned an auto repair shop across the street from
Boyd’s barber shop. (17 RT 5124.) Appellant came into Schuy’s shop on
May 14, 1996 to get a thermostat replaced in a car. (17' RT 5124-5125; 51
CT 15014.) Appellant dropped off the car in the morning and returned in
the afternoon to pick it up. (17 RT 5125.) Appellant did not appear dirty or
scruffy looking. (/bid.)

Petra Garcia, whose maiden name was Patsy Alvarado, used to drive a
bus and knew both Tapia and Buchanan as riders of the bus. (17 RT 5107-
5111.) At the time appellant was arrested, Garcia saw appellant on
television and recalled telling her husband that appellant was someone who
rode on her bus a couple of times. (17 RT 5113-5115.) She did not recall
appellant having a knife. (17 RT 5115.) Garcia was required to report
minor, unusual incidents after each bus route and to contact police in an
event such as a person on the bus exposing a knife in a threatening manner.
(17 RT 5109-5111.) The mere fact that someone on the bus was caring a
knife, like a pocket knife, would not greatly concern Garcia. (17 RT 5116-
5120.) A person without shoes or a shirt was not allowed to ride the bus.
(17 RT 5110.) Garcia did not recall Tapia ever telling her in Spanish that
somebody on the bus was waving a knife and threatening children. (17 RT

5111.) Nor did she recall Buchanan telling her about another rider who was

54



waving a knife around. (17 RT 5112.) Garcia had seen a man called
Rambo ride the bus in a different county, and the man had long hair and a
leather jacket. (17 RT 5122.) Garcia had seen Rambo carry a knife. (/bid.)

Defense investigator McCormack interviewed both Tapia and
Buchanan who each described a different bus route concerning the incident
involving appellant, and the routes had differing lengths. (17 RT 5134-
5137, 5139.) Neither route went by Kingsmen Barber shop but the route
described by Buchanan went by Lloyd’s Barber shop which was right next
door to the Town Pump. (17 RT 5137.) Buchanan had been in a coma at
one time. (17 RT 5139.) There were no records with the Yuba Sutter
Transit lodged by a bus driver describing this type of incident. (/bid.)

Frank Starmer was one of the detectives assigned to the Michael
Lyons case and had interviewed Luster on May 19, 1996. (17 RT 5143,
5146.) Luster described the boy who she thought was Michael Lyons as
- wearing a dark-colored sweat shirt with a zipper and pockets in the front.
(17 RT 5143-5145.) She described an older white boxy pickup and that the
pickup did not have a camper shell. (17 RT 5144.) Starmer went to the
place on the river Luster reported as having been. (17 RT 5146.) Starmer
instructed a person he knew to stand across the river. (17 RT 5147.) When
he looked across the river to the place where that person was standing, he
could not clearly distinguish the person or see their features clearly enough
to identify them. (17 RT 5146-5147.)

Mark Regan was a private investigator. (17 RT 5148.) Regan
interviewed Luster. (17 RT 5149.) Luster reported seeing Michael Lyons
on May 16, 1996, sometime between 12:15 and 6:00 p.m. (17 RT 5150.)
She saw Michael Lyons with appellant. (17 RT 5151.) She described
appellant as wearing a red tank top under a Levi jacket with fleece, blue
jeans, and work-style boots. (/bid.) Appellant was also wearing some type

of necklace or chain around his neck. (/bid.) When Regan told Luster that
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he thought appellant may have been in a reddish-orange colored truck,
Luster seemed very confused and disappointed. (17 RT 5152-5153.) She

- said, “Well, T thought Mr. Rhoades had a white pickup truck.” (/bid.)
About two hours after the interview, Luster called Regan and asked again
about the color of the pickup truck, appearing disappointed that she perhaps
had the wrong color pickup truck. (/bid.) Regan then told her that she was
correct, the pickup was white. (/bid.)

Bobbie Lemmons and his wife Janet lived in a house trailer in the
river bottoms just north of the lagoon for about two years prior to Michael
Lyons’ murder. (17 RT 5186, 5190.) Lemmons made money by gathering
a recycling cardboard. (17 RT 5187.) He had a storage locker in
Marysville. (/bid.)

On May 16, 1996, at dusk which was about 8:00 to 8:30 p.m.,
Lemmons was out walking and came upon some shoes. (17 RT 5192-
5193.) The shoes were out in the open and down a hill. (17 RT 5192.)
The shoes were pretty good looking shoes, but Lemmons did not take them.
(17 RT 5192-5193.) He thought the person who owned the shoes would
come back and pick them up. (/bid.) Plus, the shoes did not fit him. (/bid.)
A short time later, between 9:00 and 9:30 p.m., Lemmons returned to the
trailer and went to bed. (17 RT 5193-5194.) His wife Janet was with him
at the trailer. (17 RT 5203.) That night he heard what sounded like
children playing. (Ibid.) He also heard the sound of a truck which was
stuck in the mud. (Ibid.) A lot of people get stuck in ihe mud down in the
river bottoms. (/bid.) Lemmons heard the tires spinning like the truck was
stuck for about a half hour. (17 RT 5194-5195.) He never told his wife to
tell anyone that he was not there when the tires were spinning if she was
asked. (17 RT 5203.)

The following afternoon or evening, Lemmons and his wife were out

looking for shoe strings for Janet. (17 RT 5187-51888.) They located the
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shoes Lemmons had seen the night before, and as they held the shoes,
Sandy Friend approached them. (17 RT 5188.) They gave Sandy Friend
the shoes. (/bid.) Sandy Friend then asked Lemmons to help her look for
other articles of clothing belonging to her son, and Lemmons did so,
walking with Sandy through the area. (17 RT 5188-5189.) Janet went back
to the trailer because she did not want to walk further. (/bid.) Lemmons
found a pair of pants obscured by some tall grass and gave them to Sandy.
(17 RT 5189-5190.)

Lemmons’ feet were measured and the length of his foot from heel to
toe was nine and three-quarters inches. (17 RT 5212-5213.) He wore size
eight and a half shoes. (17 RT 5193.)

Donald Dugger lived with his wife in a trailer in the river bottoms
about a half a mile upstream from the lagoon. (17 RT 5218.) He had been
acquainted with Bobbie Lemmons for four years. (17 RT 5216, 5219.) On
the morning of May 17, Dugger and his wife left early to have breakfast.
(17 RT 5217.) As they were walking back into the river bottoms, they
encountered police cars blocking the front of Mosquito Beach. (/bid.) The
police placed Dugger and his wife in the police car and drove them to a
different area while others were interviewed. (/bid.) Eventually they
allowed Dugger and his wife to return to their trailer. (/bid.) Dugger then
saw Bobbie Lemmons who appeared normal. (17 RT 5217-5219.) They
were all trying to figure out what was going on. (/bid.) The next day, May
18, after Dugger got off work, Bobbie Lemmons asked Dugger if Dugger
would be an alibi for him for the night of the 16th. (17 RT 5219.) Dugger
later reported this to McCormack but never told the police because the
police did not question him. (/bid.) Dugger did not know appellant. (17
RT 5219-5220.)

The defense called Vicki Van Natta, the prosecution investigator.

Van Natta received some items from McCormack that had been taken out
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of Bobbie Lemmons’ storage locker. (17 RT 5221.) These included a
fishing pole which Bobbie Lemmons found near Whitaker Hall and a black
knife with the initials “LR” on it. (17 RT 5222-5223, 5230.) Lemmons
told Van Natta that he had séen Dugger a night or two after Michael Lyons
was found. (17 RT 5223.) Mr. Johner told Van Natta that he had given one
or both of the fishing poles to Bobbie Lemmons. (17 RT 5224.)

McCormack had spoken to Bobbie Lemmons at least eight to ten
times.?” (17 RT 5227.) The Sunday before Bobbie Lemmons testified at
trial was the first time Lemmons told McCormack that he had seen the
shoes on May 16. (17 RT 5227-5228.) McCormack got a court order to
search Bobbie Lemmons locker and then turned items over to the district
attorneys office. (17 RT 5228.) Lynette went with McCormack to the
storage locker and pointed something out to him. (17 RT 5234.) Bobbie
Lemmons told McCormack that he had obtained the black fishing pole
from a friend, and the friend later confirmed what Bobbie Lemmons said.
(17 RT 5229.) The-other fishing pole Bobbie Lemmons found near a
culvert pipe near the river. (/bid.) Lemmons said that he could not
remember where he had obtained the knife. (17 RT 5230.) ‘He had either
traded cigarettes for the knife or found it somewhere. (/bid.)

The prosecution’s criminalist, Stephen Bentley, was recalled to the
stand by the defense. He explained that Exhibit 60-D was a cast of the
impressions of appellant’s feet made in sand. (17 RT 5290.) Exhibit 60-C
was a photograph of three casts that were made of three foot impressions
found at the crime scene. (17 RT 5291.) The foot size for the casts
photographed in Exhibit 60-C was about 10 and 3/4 inches, which means a

2" McCormack testified that he does not always tape record
information from a person when investigating a crime. (17 RT 5285-5286.)
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foot from about 10 and 1/2 inches to 11 inches would make such an
impression in the soil conditions that existed. (17 RT 5297.) Appellant
could not be excluded as one who made the foot impressions found at the
crime scene. (17 RT 5299.) In other words, appellant could have made the
impressions at the crime scene. (/bid.)

a. Appellant’s Testimony

Appellant was 45 years old at the time of trial. (17 RT 5311.) He was
born and raised in the area of Yuba City and Marysville, spending most of
his childhood on Bogue Road in Yuba City. (17 RT 5311-5312.) He had
been going to the river bottoms since he was 17 years old and had done so
hundreds of times. (17 RT 5311-5312, 5316.) He knew the area of the
levee. (17 RT 5312.) He had gone over the levee many times in his truck
even though it is illegal. (17 RT 5385.) It is more difficult to get to the
Sharighai Bend area without climbing and driving the levee. It is also more
difficult to get to the Shanghai Bend area from the river bottoms. (17 RT
5318.)

Appellant bought his white pickup truck in August or September of
1994. (17 RT 5315.) Appellant liked four-wheel drives because they
allowed him to go places only four-wheel drives could go. (17 RT 5316.)
Appellant spent a lot of time in the river bottoms fishing. (/bid.) Appellant
was experienced with four-wheel driving and could get over the levee
anywhere in his Toyota. (17 RT 5317.) Appellant often got stuck in the
river bottoms even though he never intended to. (17 RT 5321.) It would
take alot of work to get himself out, a lot of digging, jacking the truck up,
and placing objects under the wheels. (/bid.) At times it would take him
two or three days but he would get himself out. (17 RT 5322.) He did not
call his father when he got stuck in the river bottoms because usually when
he was in the river bottoms he was partying or doing drugs, activities that

his father did not approve of. (17 RT 5321.) He had a come-along which
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was a hand winch with a 10 to 12 foot cable, however he did not have the
come-along on his truck the night of May 16. (17 RT 5322.) Appellant left
the come-along in his shed at home because it was missing a hook and
needed to be repaired. (Ibid.)

For a year appellant worked cutting hair at his father’s barber shop.?®
(17 RT 5312-5313.) Appellant gave 30% of his proceeds to his father.
(Ibid.) He described his father as a devout Christian with extremely high
moral and social standards and unquestioned integrity. (/bid.) His father
would not allow him to show up for work dirty, full of mud, and looking
like he needed a bath. (/bid.) Appellant did not go to work while on drugs.
(17 RT 5321.) He only did drugs on the weekends. (/bid.) He generally
stayed away from his home on the weekends until late Sunday night so that
he could avoid his parole officer. (17 RT 5382.) Appellant injected a much
smaller amount of methamphetamine than most people because he had to
make his drug purchase last for the entire weekend. (17 RT 5383-5384.)

Appellant admitted suffering prior convictions including forgery for
passing checks with the intent to defraud in San Mateo County. (17 RT
5386-5387.) He also was convicted of forgery for passing bad checks in
Sutter County in 1984. (17 RT 5388.) In 1985, he was convicted of
robbery, kidnapping and forcible oral copulation in Yuba County. (17 RT
5329, 5388.) He went to prison for those offenses, and afier his release, he
was convicted of lewd and lascivious acts with a child in Amador County.
(17 RT 5329, 5389.)

Although he was on parole at the time at the time of Michael Lyons’
murder and was not allowed to have a knife, he was told by one of his

parole officers that he could keep the knife he used to clean fish in the back

?8 The shop was about four or five miles from Lloyd’s Barber Shop.
(17 RT 5328.)
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of his truck with the rest of his fishing gear. (17 RT 5330-5331.) The
parole officer told appellant that so long as the knife was in the back of his
truck, appellant would not violate his parole. (/bid.) The parole officer told
appellant this over the phone. (17 RT 5365.) It was not necessary to get
the permission in writing; his parole office had given him a lot of
conditions verbally. (/bid.) Appellant identified Exhibit 23 as his fillet
knife which he used to clean and fillet salmon. (17 RT 5367-5368.) In the
past, a parole officer told appellant he would probably permit appellant to
keep a shotgun hung up on the wall of his shed with a sign saying “for
snakes only” because they were moving to an area where appellant’s wife
found rattlesnakes in her garden. (18 RT 5429.)

In explaining his whereabouts, appellant testified that on May 15, he
spent the night at his home in Sutter with his girlfriend Lisa Wilkinson. (17
RT 5333.) He was separated from his wife as they had been having
problems for quite some time. (/bid.) In the morning, May 16, Wilkinson
rode into work with appellant because her apartment is near the barber
shop. (/bid.) Appellant never saw her again. (/bid.) Appellant went to
work that morning. (17 RT 5332.) He left work a little before noon.
(Ibid.) He was trying to give as much work to his father as possible
because his father had to pay bills the following week. (17 RT 5333.)
Boyd needed the money worse than appellant did. (/bid.)

Initially, appellant was going to have his truck repaired but instead he
went to see if he could buy some drugs. (17 RT 5334.) He drove out to
Linda in Yuba County to the house of his friend, Harold Crane. (17 RT
5383; 18 RT 5404, 5418.) He knew he was violating his parole just by
going to Linda as he was not allowed to be in Marysville. (18 RT 5421.)
He bought $60 worth of methamphetamine or “crank,” which was about a
gram and a quarter to a gram and a half. (17 RT 5332, 5383.) The
methamphetamine was in a small plastic baggie. (18 RT 5424.) He
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injected a small amount before driving to Rooney’s card room in
Marysville to play cards, which was also a violation of his parole. (17 RT
5334-5335; 18 RT 5421.) He arrived at about 1:00 p.m. (17 RT 5327.) He
played poker for between two and two and a half hours. (17 RT 5331.) He
tipped the dealers. (17 RT 5332.) Appellant explained that the card room
had a promotion in which the house would match a player’s $20 or $25
buy-in so long as the player played for a minimum of two hours. (17 RT
5331.) Once you played for two hours you could cash out. (17 RT 5331-
5332.) Rooney’s told appellant that he could not leave until 3:20 p.m. or
later. (17 RT 5332.) Appellant thought he left around 3:30 p.m. (/bid.)

On cross examination, appellant testified someone told him he could
not leave at 3:00 p.m.” (17 RT 5361.) He had in fact tried to leave carlier,
around 2:30 or so, because he was still planning on going to get his truck
fixed and maybe making it back in time to work some more that afternoon.
(Ibid.) He even called his father to check in, but the people at Rooney’s
told him he could not leave until after 3:00 p.m. (/bid.) He was winning
anyway so he stayed and played. (17 RT 5363.) At that point he was in no
hurry to leave because he had decided he was not going back to work.
(Ibid.)

After leaving Rooney’s card room, appellant drove to a bar called the
Play Room in search of his friend Julia Willoughby who had recently had a
baby. Willoughby needed a ride to pick up some things for the baby. (17
RT 5335; 18 RT 5422.) Willoughby was not there so he drove to the
Olympic Hotel where Willoughby stayed. (17 RT 5335-5336.) He was
told that she was at a residence in Yuba City. (17 RT 5336-5337.) He left

there and had to backtrack a little bit because there was bridge work going

29 He also stated someone told him, and he had seen documents
confirming that, he could not leave until 3:20 p.m. (17 RT 5361.) '
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on at the 5th Street bridge. (17 RT 5336.) The work on the bridge caused a
bottleneck and backed up traffic. (/bid.) Appellant then drove to Yuba
City to look for Willoughby. (/bid.) He stopped at the Peach Bowl Club
and talked to the owner there. (/bid.) He then drove to 602 Church Street
in search of Willoughby, but never found her. (17 RT 5337.) He then
drove to his home in Sutter. (17 RT 5337.)

While at his house, appellant did not change his clothes or shoes. (18
RT 5424.) He did not think about putting on boots or some other kind of
footwear because he went fishing in his work shoes all the time. (/bid.) He
stayed at his house for about an hour before going to the river bottoms.
(17 RT 5337, 5385.) He injected methamphetamine while he was at his
house. (/bid.) He then went to the river bottoms to avoid his family.
(Ibid.) His mother would often come by his house to check on him after
work. (/bid.) He went to the river bottoms because there he could do
whatever he wanted without worrying about running into his family or the
police or his parole officer. (17 RT 5337.) The river bottoms was a safe
place to do drugs and avoid the police and his parole officer. (/bid.) He did
see police boats on the river all the time. (/bid.) He got to the river
bottoms at about 5:30 p.m. (17 RT 5338.) He spent the next several hours
not doing anything unusual. (17 RT 5339.) He was just drinking, doing
drugs, fishing, and four-wheel driving. (17 RT 5321, 5339.) The
methamphetamine gave him energy and elevated his mood. (17 RT 5390.)

He got stuck in the mud right after dark which was between 8:00 and
8:30 p.m. (17 RT 5339.) This was the first of two times in which he
became stuck prior to his arrest. (/bid.) At first he was not very concerned
and worked on getting unstuck on and off for a few hours. (17 RT 5389.)
He threw a fishing line in the water to fish in between trying to get his truck
out. (/bid.) He ended up trying to get his truck out for quite some time.
(17 RT 5339.) When he realized that it would not be easy to get his truck
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out, appellant decided that he needed his come-along. (17 RT 5340.) He
locked up his truck completely and made sure the windows were up. (17
RT 5341.) He walked out of the river bottoms, over the levee, and out to
Burns Drive near a Quick Stop which was about a half mile away. (17 RT
5392.) From there he walked to his father’s barber shop where he rested
and injected some more drugs. (Ibid.) He was carrying his syringe and
methamphetamine with him although he knew that doing so was a violation
of his parole. (17 RT 5392; 18 RT 5405.) By this time it was about 11:00
p.m. (Ibid.) He stayed at the barber shop for about ten minutes and then .
walked to the intersection of Highway 99 and Lincoln Road. (17 RT 5393.)
He walked right by his girlfriend’s house which is about a hundred yards
from the barber shop. (18 RT 5402.) He did not try to contact her for help
because she did not have a vehicle that could help him. (/bid.)

He continued walking past Highway 99 on Lincoln Road, and after
debating on whether to go to his father’s house, he decided to hitch-hike.
(17 RT 5393.) He hitch-hiked fr-om there, past Township, to the
intersection of Lincoln Road and Humphrey Road. (17 RT 5394, 5396.)
These roads were rural roads and were dark and had very small shoulders.
(17 RT 5396.) Appellant agreed that it could be 6.9 miles from the
intersections of Township Road and Lincoln Road to his home in Sutter.
(17 RT 5395-5396.) He did not remember it being wet. (17 RT 5397.) He
estimated that he walked about four or five miles to his house. (/bid.) He
walked a total of about ten miles that night, all in his deck shoes. (17 RT
5398-5399.) During the trek to his house he passed by a hundred pay
phones but did not call anyone to help him. (17 RT 5340-5341.) He
thought he could get unstuck by himself. (Ibid.)

Once at his house, appellant got the come-along and a rope with a
hook from his shed and then walked along the railroad tracks back to the
corner of Highway 99 and Humphrey. (18 RT 5403.) Then he hitch-hiked
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to the barber shop on Lincoln Road. (17 RT 5340-5341; 18 RT 5403.)
From there he walked to the river, over the levee, and in to where his truck
was. (17 RT 5341-5342.) He had done a lot of walking and arrived back at
his truck between 3:00 and 4:00 a.m. (17 RT 5343.) Appellant did not
remember whether it was raining on May 16. (17 RT 5360.)

Upon his return, appellant found his truck “tore all apart.” (17 RT
5345; 18 RT 5401.) Although there was no indication that anyone had
pried the doors or windows open, the small sliding windows on the rear of
the cab, which was inside the camper shell, were open. (/bid.) He did not
know if he had inadvertently left them open or not. (17 RT 5345; 18 RT
5400.) There were papers from his glove compartment thrown all over the
ground and inside his truck. (17 RT 5345.) The dash cover had been torn
off and the mirror was broken off. (/bid.) Appellant did not feel
comfortable staying in that location. (/bid.) He did not know who had
broken into his truck and did not know if they were still around. (/bid.) He
wanted to get to an area with which he was more familiar and where he had
people he knew close by. (Ibid.) So he took 30 minutes to free his truck
and drove it to the Shanghai Bend area where he knew everyone that lived
there and was more comfortable there. (17 RT 5342-5345, 5369.) He
wanted to hang out in the Shanghai Bend.area until daylight. (17 RT 5370.)
He probably would have ended up going to Hickman’s and Varney’s camp
as soon as it was daylight. (17 RT 5369-5370.)

At about 4:00 a.m., just south of where he had previously been stuck,
appellant got stuck again. (17 RT 5369.) Appellant had never been stuck
in that particular location before. (17 RT 5324.) He wés stuck pretty good
but believed he would have gotten his truck out eventually. {17 RT 5323-
5324.) The easiest way to get out of the area around the lagoon was Bogue
Road. (17 RT 5324.) It was not difficult to get out that way. (17 RT
5325.) Appellant knew that he could not do anything but sit there until
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daylight. (17 RT 5369.) It was at about this time that he took off his
underwear and socks. (17 RT 5369; 18 RT 5420.) He also took off his
shirt, which was a nice, casual dress shirt. These items were white and he
did not want to get stains on them from the river water. (17 RT 5357-5358,
5378.) He admitted that by the time he took them off they were already
stained from getting in and out of the truck. (17 RT 5375.) Appellant was
wearing blue deck shoes which were slip-on shoes which he always kept in
the back of his truck. (/bid.) One of the shoes had a hole in the toe but
they were good walking shoes. (/bid.) One shoe ripped completely out
from the suction of the mud and sand. (Ibid.)

At daylight he realized he was in a bad spot because there was nothing
directly behind his truck to hook onto in order to pull his truck backwards.
(17 RT 5371.) Appellant was stuck there about eight hours, until about
nooh. (17 RT 5372.) During that time he did not try to contact his father or
anyone else to help him. (/bid.) He would have eventually got his truck
out by himself. (Ibi'd.) Appellant did not go to the Hickman camp which
was about one hundred yards away because Hickman could not help him.
(Ibid.) Hickman did not have a vehicle and could not do anything that
appellant could not do himself. (/bid.) Appellant did not want to call any
of his friends that he and Hickman knew because he had not associated
with them much. (17 RT 5373.) He did not call his cousin Matt, who had a
four-wheel-drive vehicle because Matt was on dialysis and was a very sick
young man. (Ibid.) He did not call his father because his father would
have been very upset with appellant for missing work and doing drugs. (17
RT 5373-5374.) His father probably would have fired him from his job.
(Ibid.)

At about 11:00 a.m., appellant heard some people yelling so he
walked out about a hundred yards from the area of his truck. (17 RT 5351-
5352; 18 RT 5407-5408.) He ran into four young men who said they were
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searching for a little boy. (/bid.) Appellant did not remember them
showing him a poster. (/bid.) Appellant first asked the men to follow him
to his truck but they said no because they did not want to leave their trucks.
(Ibid.) Appellant then asked if they would help him get unstuck, and they
agreed. (/bid.) Appellant went back to his truck and waited for them.
(Ibid.) Appellant explained that one had to walk through a short stretch of
water to get to his truck, but he assumed that the young men would come in
and find him. (18 RT 5408.) When they did not show up, appellant did not
worry about it. He just got out and kept trying to get his truck out by
himself. (18 RT 5409.) During the entire time he had been in the river
bottoms appellant had injected himself with methamphetamine about six
times. (17 RT 5384.)

Appellant was found and arrested sometime after noon on May 17 in
his pickup truck. (17 RT 5313, 5323.) When appellant first saw the police
boat, he was not happy to see them because he had drugs in his truck. (17
RT 5354.) But appellant did not think they would bother hifn since they
were out on the river. (/bid.) Appellant then got out of his truck and
decided he would ask them for help. (/bid.) The police told him that they
would get him some help. (17 RT 5355.) Then the female officer asked
appellant to climb aboard the police boat saying that they were going to
take him just a short distance away to where one of their superiors wanted
to talk to him about an incident that occurred in the river bottoms. (17 RT
5313-5314, 5355-5356.) Before doing so, appellant walked back to his
truck because he knew his truck would be towed and he wanted to unhook
his truck and get it ready. (17 RT 5355.) He was not happy about having a
tow truck come because it would cost him money and because he knew he
could get his truck unstuck by himself. (17 RT 5355-5356.) He left his
truck unlocked and everything in it because he thought he would be coming

right back. (17 RT 5356.) Appellant was not wearing underwear or a shirt
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because it was not cold to him; he was going a lot of hard physical work.
(17 RT 5357.)

While on the boat, appellant saw some guys wearing what looked like
moon suits but he “didn’t trip on it.” (17 RT 5356.) Appellant was
concerned about why the police were taking him to the boat docks and not
back to his truck. (/bid.) He did not know the reason for his arrest. (17 RT
5313.) From the time he was arrested until the next day, and even in the
interviews with detectives, appellant wanted to know why he was being
held and where his truck and property were. (17 RT 5358-5359.) The
police had a list of appellant’s property found in his truck but there were
things like his money which were not on the list. (17 RT 5359.) Appellant
knew that the police had been inside his truck searching and that they
ransacked it. (Ibid.) He was also concerned about paying storage fees for
his truck after the police towed it. (/bid.)

That night, May 17, appellant was told that officers wanted to
question him about Michael Lyons. (17 RT 5314.) Several days later,
appellant talked to McCormack. (/bid.) Appellant told his parents and
McCormack about the card room and asked his mother to call the FBI or
the authorities about it. (17 RT 5314-5315.)

At the time of his arrest, there were five different knives in appellant’s
truck. (18 RT 5406.) There was a fishing holder in the back of his truck.
(17 RT 5358.) He kept blankets and extra clothes and shoes in the truck.
(Ibid.) He had a sharpening stone in his truck which he used to sharpen his
pocket knife. (18 RT 5406-5407.) He explained that he kept sharpening
stones everywhere because he was a barber and they were part of the tools
of the trade. (/bid.) Appellant also had a piece of surgical tubing in his
truck which he used on his fishing lures. (18 RT 5423.) He did not know
why the surgical tubing was hooked through' the passenger side seatbelt,
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which is where the FBI found it. (18 RT 5423-5424.) Appellant had never
seen the bracelet. (17 RT 5359-5360.)

Appellant denied being on a bus on May 14. (17 RT 5325-5326.) He
denied riding a bus shirtless, pulling out a knife, and waving it around on
May 14 or at any other time. (/bid.) He never waived a knife around
saying he was going to take a child dowh to the river bottoms. (17 RT
5326.) Appellant was on parole at the time for check forgery crimes in
both Sutter and San Mateo Counties. (17 RT 5328-5329.) Pursuant to his
parole conditions, appellant was not allowed to carry a knife with a blade
over two inches. (17 RT 5329.) Appellant knew where he was every
minute of the day on May 14. (17 RT 5327.) He explained that his father
had called him at 6:00 a.m. that morning to tell him that they had returned
from their trip to Washington State. (/bid.) Boyd wanted appellant to
return Boyd’s boat to him. (17 RT 5327-5328.) Appellant returned the
boat, and his wife followed him in her car. (/bid.) After dropping off the
boat, appellant went to work. (/bid.) Once there, he called a mechanic, and
later that morning they took his wife’s car to the mechanic, Schuy. (/bid.)
There was no need for appellant to ride the bus on May 14. (/bid.)

He cleaned his fish at the facilities at the boat docks because it was
casier to do it there. (17 RT 5368-5369.) There was a long rectangular
cleaning table which was slanted to it drained into a large drain. (18 RT
5426-5427.) Appellant did not remember using the knife to cut the red
strap. (17 RT 5353.)

The river was high and was flowing at a good rate but appellant did
not throw anything in the river in order to secret it from anyone. (17 RT
5360-5361.) Appellant denied ever having any contact with Michael. (17
RT 5310.) He denied kidnapping or killing him. (17 RT 5310-5311.)

With regard to Dibdin’s testimony that appellant said, “I can place the
time of death better than that,” appellant explained that he and his attorney

69



and McCormack were dumbfounded by Dibdin’s testimony. (17 RT 5343.)
They thought Dibdin was a nut. (Ibid.) Appellant knew that his truck had
been broken into and ransacked during a certain period of time and knew
that Michael Lyons probably was killed some time during that time period.
(17 RT 5343-5344.) That was the only time the kid could have been in
appellant’s truck. (Ibid.) Appellant had said, “This guy is a nut. I could do
better than that.” (Ibid.) There was more to appellant’s conversation with
his lawyer than what Dibdin had said. (/bid.)

While appellant was in custody, McCormack brought various items to
appellant for appellant to identify. (17 RT 5348.) There was a light brown
fishing pole which appellant had not seen before. (Ibid.) A black fishing
pole was in the back of appellant’s truck. (/bid.) Appellant had purchased
it from his drug connéction and was going to put a new tip on it so that his
wife could use it as a salmon fishing pole. (/bid.) Exhibit 229 was the
lock-blade, Buck knife that appéllant bought for his wife in 1995. (17 RT
5349.) Appellant’s wife éarved an L on one side of the knife and an R on
the other to indicate her initials. (/bid.) There were several other knives
belonging to his wife in his truck. (/bid.) Among these was a utility knife.
(Ibid.)

Appellant admitted that he left some methamphetamine in a blue
container inside his truck which was there when he was arrested. (17 RT
5350.) Appellant denied purchasing the drugs that were found stuffed
down in the passenger seat. (17 RT 5351.) He could have purchased the
drugs at some time in the past or perhaps the drugs belonged to someone
else. There were a lot of people in his truck and almost everyone he knows
does drugs. (Ibid.) Appellant let Hickman and Camille Varney use his
truck on several occasions. (17 RT 5320.) Almost everyone at the river

bottoms used crank. (17 RT 5335.)
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On cross examination, appellant explained that his shirt had his own
blood on it because he had been scratched by dragging logs. (17 RT 5377,
5379.) He also slipped and fell. (17 RT 5378.) Appellant did not know
how the large area of bloodstains got on the left shoulder and across to the
area of the right arm. (17 RT 5379-5380.) The scratches on his rear end
and thighs were from dragging logs. (/bid.) He explained that at one point
he got pinched between a big limb and some other logs. (/bid.) He was
scratched up badly everywhere which was not unusual when he got stuck in
the river bottoms. (17 RT 5378-5379.) He did not know if he was bleeding
slightly or profusely; he was not paying attention. (17 RT 5381.)

Shortly after his arrest, appellant believed that Hickman and Varney
may be involved in the murder and so he wrote a letter to his wife asking
her to search the Hickmans’ camp for any of the items which were missing
and stolen out of his truck. (17 RT 5370-5371.)

3.  Rebuttal

Paul Smith, the parolee identified by the owner of Lloyd’s Barber
Shop as working for there, was in custody in state prison on a parole
violation from February 16, 1996 through July 21, 1996. (17 RT 5100-
5102; 18 RT 5438.)

During the time the FBI was first searching the crime scene, Mike
Green spoke with Janet Lemmons who had the closest camp to the crime
scene, about 1500 to 1600 feet away. (18 RT 5439-5440.) Green spoke to
Janet Lemmons who consented to Green searching her campsite. (/bid.)

He searched the Lemmons’ trailer, which was visible from the levee, and
found nothing of evidentiary value. (18 RT 5441-5442; 50 CT 14940.) He
did net recall seeing a machete at the trailer. (18 RT 5445.) In September
of 1996, Green accompanied Van Natta, McCormack, Johnson, and Lynette
back to this same area but there was no campsite there anymore. (18 RT

5443-5446.) Then they went to the Hickmans® campsite which was made
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up of some tarps and pieces of plastic wrapped over the top of some trees
and bushes. (18 RT 5443-5445.) There was no one living there anymore,
and no vehicles, however, Green collected a few items pointed out by
Lynette and McCormack. (18 RT 5444-5445.)

B. Penalty Phase Faéts

As noted above, the first penalty phase trial ended in a hung jury and a
mistrial. At the second penalty phase trial, the prosecution presented
evidence for the new jury, including the circumstances of the crime
involving Michael Lyons and appellant’s prior sex crimes. Appellant also
relied on some evidence of the crime in an effort to raise a lingering doubt
as to his guilt. Thus, both parties reintroduced much of the same evidence
presented at the guilt phase. Rather than repeat the guilt phase evidence
here, respondent sets forth the evidence which is new and was first
introduced during the second penalty phase trial.

1.  Victim Impact Evidence

Tina Lyons was Sandy Friend’s sister. (32 RT 9638.) Prior to
Michael’s death, Tina talked with her sister about every other week on the
telephone. (32 RT 9681.) The day after Michael Lyons’ death, Sandy,
Billy Friend, Alithya and Mettea moved into Tina Lyons’ apartment for
three or four weeks because of the attention. (32 RT 9641.) From that
point forward, Tina Lyons had much more frequent contact with her sister
and their family. (32 RT 9641, 9681.) She saw Sandy every three or four
days and had the girls stay with her a couple of nights a month. (32 RT
9681.) Tina missed Michael a lot and had lost a sense of security. (32 RT
9689.) The last time she saw the boy was when she brought him and
Alithya their Easter baskets. (32 RT 9690.) The kids were asleep and Tina
told her sister not to wake them and that she would come back the

following day. (/bid.) Tina Lyons never had the chance to see him after
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that. (32 RT 9691.) Ever since his death, she had trouble thinking about
him because when she thought about him, all she thought about was the
way he disappeared. (34 RT 10313.) She had not been able to get over his
death. (/bid.)

Sandy had a part of her that was rhissing since the death of her son.
(32 RT 9686.) Tina Lyons described her as “lifeless.” (/bid.) The sparkle
in her eye was now missing. (/bid.) She was no longer as happy and
carefree. (32 RT 9686-9687.)

Tina Lyons explained that Alithya missed her brother a lot; he was
“her protector.” (32 RT 9684.) On a regular basis Alithya made it known
to others that she had a brother. For instance, on one occasion she
screamed out to a waitress at a pizza parlor, “And there’s a boy in this
family too, (“Bubba”) my brother.” (32 RT 9685.)

2.  Defense Mitigation Evidence

Catherine Menghini was Michael’s teacher. (35 RT 10554.) She
described him as very outgoing, friendly, and probably tﬁe happiest child
she had ever met. (35 RT 10558.) Michael liked people. (/bid.) She also
described him as clingy. (35 RT 10566-10567.) He came to school clean,
although sometimes he showed up dirty. (35 RT 10559, 10567.) He liked
to play in the rain. (35 RT 10560.) Menghini remembered one time
Michael wrote that he went to the river bottoms with his father fishing. (35
RT 10569.) _

Jolene Preader testified that in May of 1996, she lived on Church
Street in Yuba City with a “neighborhood grandpa,” in his late ‘70s or early
‘80s, named Edwin Helsome. (35 RT 10723.) Preader was heavily into
drugs at the time. (35 RT 10726, 10738.) She stole checks from Helsome
and wrote them for which she was convicted of a felony. (35 RT 10724-
10726.)
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On May 16, Preader woke up at 12:00 or 1:00 p.m. (35 RT 10728.)
That afternoon between 1:00 and 4:00 p.m., a man she had never seen
before, but who appellant resembled, came to the door looking for Julia
Willoughby. (35 RT 10729-1073 0.) Preader spoke with the man outside
and then léft, leaving Helsome inside with his daughter, Shirley Galbraith.
(35RT 10731.) ‘Preader did not see the man’s vehicle but did see a small
blue car. (35 RT 10737.)

A few days after Michael Lyons was found, Preader spoke to defense
investigator McCormack and told him she did not remember what the man
who came to the house was wearing but that shei did not think he was
wearing a shirt. (35 RT 10732-10733.)

~ On October 9, 1996, Preader told Van Netta the man came between
2:00 and 4:00 p.m., but Preader could not identify the man and did not
really know which day he was there. (35 RT 10737; 39 RT 11813-11819.)
Preader said he may have come by on May 15, 16, or 17. (35 RT 10737, 39
RT 11821-11822.) When interviewed by Green, Preader told him the man
came over between 1:00 and 4:00 p.m., but during that period of time she
was using drugs on a daily basis. (35 RT 10738.)

McCormack testified that sometimes he tape-recorded witnesses
statements and sometimes not. (39 RT 11825-11826.) The fact that a
statement is not tape-recorded is merely a reflection of convenience as
sometimes tape recording is difficult to do. (39 RT 11826.) He
interviewed Preader on May 24, 1996. (39 RT 11827-11828.) Preader tolél
McCormack that a man came looking for Willoughby at 4:00 p.m. the same
day Michael Lyons disappeared. (39 RT 11828-11829.) McCormack
interviewed Galbraith on September 22, 1998. (39 RT 11830.) There was
a report indicating Van Netta had interviewed Galbraith, however,
Galbraith filed a declaration saying she never told Van Netta anything
about this. (39 RT 11830, 11833-11834, 11838-11839.)
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Shirley Galbraith Christianson (Galbraith) testified that Preader, who
was in her late teens or early twenties, stayed with Helsome on and off for
several years. (36 RT 11034.) Galbraith did not care for the arrangement.
(Ibid.) Helsome received money monthly from tenants of several of his
rental properties, and one time Preader collected the money from a tenant.
(36 RT 11034-11035, 11048-11049.) Preader knew where Helsome’s -
checks were. (36 RT 11048.) Galbraith did not like to talk about money
with Helsome in front of Preader. (36 RT 11048.)

After having reviewed documents such as receipts and credit card
bills, Galbraith recalled she returned from Las Vegas on May 16, 1996. (36
RT 11035-11043.) She arrived in Yuba City close to 3:00 p.m. (36 RT
11057.) She went to her father’s house after 3:20 p.m. (36 RT 11043-
11047.) Preader was there with Helsome. (36 RT 11047.) Between 3:30
and 4:00 p.m., Galbraith talked to Helsome about finances in the kitchen.
(36 RT 11049-11051.) Galbraith and Helsome would not have been free to
have the conversation about finances if Preader had been present. (36 RT
11053.) When Galbraith left the house, Preader was sitting on the couch.
(36 RT 11052.) |

In 1995, Billy Friend was convicted of misdemeanor spousal abuse
against Sandy Friend. (38 RT 11508.) Also that year he was convicted of
felony evading a peace officer. (38 RT 11510-11511.) Billy Friend
admitted he was not a perfect person and had made some mistakes. (38 RT
11517.) However, he had the capacity to love people. (/bid.) He had been
living with Sandy Friend for ten years, since Michael Lyons was just two
years old, and married her two years prior. (38 RT 11505, 11516.) Billy
Friend was Michael’s dad, and it killed him when Michael died. (/bid.) He
was very angry; Michael’s death had ruined his life. (38 RT 11517.) He

started drinking again a month after Michael’s death, and he no longer lived

with Sandy. (/bid.)
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The defense presented the testimony of forensic pathologist Donald
Henrikson who had been hired by the Yuba City Police Department and the
Nevada County Coroner to conduct reviews of assessments made by Dibdin
in two unrelated cases. (37 RT 11115-11121.) In one case, Henrikson
disagreed with Dibdin’s conclusion that the victim, Ms. Cummings, died of
blunt force trauma. (37 RT 11126.) Instead, Henrikson opined that Ms.
Cummings had suffered a heart attack and an unprotected fall when she
collapsed after the heart attack. (37 RT 11128.) In another case, Henrikson
believed the victim, Mr. Evans, died as a result of shrapnel from an
exploding artillery piece while Dibdin found that the cause of death was
gunshot wounds. (37 RT 11131-11136.) Henrikson testified that he too,
had made mistakes, including one where he thought a woman had suffered
a gunshot wound when the wound was actually the result of a stabbing. (37
RT 11137.) He explained that there are situations where reasonable
forensic pathologists can differ. (37 RT 11138.) Henrikson had not seen or
reviewed any of the documents, reports,. or photographs in the case of
Michael Lyons’ murder. (37 RT 11138.)

Appellant’s father, Boyd, testified that he married appellant’s mother,
June, in 1950. (37 RT 11274.) He gambled and cheated on her. (/bid.)
Appellant was born in 1952. (37 RT 11275.) Boyd and appellant had a
normal father/son relationship except that Boyd would go out and gamble
and drink until 2:00 a.m. (Ibid.) Appellant’s sister Janet was born in 1957.
(37 RT 11276.) When appellant was about ten years old, Boyd returned to
being a strict Seventh Day Adventist and expected his children to do the
same. (37 RT 11277-11279.) Appellant was sent to church school and was
restricted from doing some things that other kids were able to do. (37 RT
11279-11281.) Appellant had a curfew and could not play football. (37 RT
11281.) He was allowed to play Little League, and Boyd took them skiing
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and camping. (37 RT 11282.) Appellant was a great singer. (/bid.) He
described appellant as have a normal childhood. (/bid.)

Appellant and Boyd got into verbal battles when appellant was 16 and
17 years old. (37 RT 11283.) Appellant left the boarding school and was
fighting for his independence. (/bid.) He was irritated and rebellious. (37
RT 11284.) Appellant was married three times. The first wife deserted
appellant and their son Robby. (37 RT 11286.) Appellant did not get along
well with their second wife either. (37 RT 11287.) Boyd’s grandson lived
with Boyd for some time. (/bid.) Boyd was aware appellant had a drug
problem and that appellant tried to keep it from him. (37 RT 11289.)

Boyd divorced June, then remarried, and then divorced again. (37 RT
11284.) Boyd then married someone else and moved to Washington.
(Ibid.) |

June testified that for the first 12 years of their marriage, Boyd was
running around, gambling, and drinking. (38 RT 11555.) There was a lot
of problems and conflict. (/bid.) When appellant was ten years old, Boyd
changed dramatically and started going back to church. (38 RT 11558.)
June and Boyd did what they could so that appellant and his sister had a
regular family life. (38 RT 11562.) They had dirt bikes and horses. They
went camping, fishing, and waterskiing. The kids always had friends that
went with them. (/bid.)

Appellant was not happy going to church school, and he and Boyd
used to fight on Saturdays about whether appellant would have to go to
church. (38 RT 11565-11566.) June was often a buffer between them. (38
RT 11566.) The marriage between June and Boyd broke down, and they
divorced in 1978. (38 RT 11567.) They remarried a year later and then
divorced again in 1982. (/bid.) Appellant did not want to go to boarding
school but would rather have gone to Yuba City High School. (38 RT
11568.) They did not have daily contact with appellant while he was at
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boarding school but would see him on some weekends. (/bid.) With regard
to religion, it was very strict in their househbld. (38 RT 11570.)

Appellant went into the army shortly after high school. (38 RT
11571.) He returned with a wife and son. (/bid.) The wife left appellant
and the son. (38 RT 11572.) Appellant married a second time, and that
mafriage ended as well. (38 RT 11572-11573.) Appellant got married a
third time, to Lynette, when he was in prison. (38 RT 11573-11574.)

All four of June’s brothers were alcoholics. (38 RT 11574.) One of
them murdered his wife and then committed suicide. (/bid.) Appellant had
seen this aunt and uncle and their five children regularly because they lived
next door to June’s parents. (38 RT 11575.) June loved appellant, and her
relationship with Boyd was amicable. (/bid.)

Lavena was Boyd’s sister. (38 RT 11576.) For the first 10 or 12
years of appellant’s life, Lavena did not have much interaction with
appellant’s family because Lavena and her family’s life centered around
church activities. (38 RT 11581.) When appellant was nine or ten, Lavena
began taking him and his sister to church. (38 RT 11582.) Once Boyd got
back into the church, Lavena involved herself more with his family. (38
RT 11584.) Appellant had a lot of energy and was a very kind person. (38
RT 11585.) Lavena did not sense any problem between appellant and his’
father about appellant attending church or adhering to the church
guidelines. (/bid.) '

Janet Cordero, appellant’s sister, testified that she grew up in the
Seventh Day Adventist religion and went to its schools all the way through
college. (38 RT 11588-11591.) She remembered that there was a lot of
turmoil between Boyd and appellant. They were constantly butting heads
and yelling. (38 RT 11589.) Boyd was overly critical and overly strict
with appellant because he did not want him to do things he had done. (38
RT 11594.) Robert had a great musical talent. (38 RT 11592-11593.)
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Cordero had been involved in drugs for over a year when she was 36 years
old. (38 RT 11593.)

James Park was an expert concerning prisoner classification, prison
operation and adult correctional facilities. (38 RT 11598.) He reviewed
appellant’s prior prison record and interviewed appellant. (38 RT 11624.)
He did not take into consideration appellant’s time on parole. (39 RT
11721.) He described form 115 as being a form used to document more
serious disciplinary offenses which can carry a penalty consisting of a
warning up to isolation for thirty days. (38 RT 11625, 11641.) Form 128-
A was for less serious 6ffenses or infractions. (/bid.)

~Appellant was committed to the Department of Corrections in
January, 1986 and released in October, 1990. (38 RT 11631; 39 RT 11725-
11729.) A supervisor opined that in 1989, appellant would leave prison
with “a positive attitude to adjust to society.” (39 RT 11723-11724,
11737.) He was incarcerated again in July, 1993, and released in
September, 1994. (Ibid.) '

During his years of incarceration, appellant had four disciplinary
actions. (38 RT 11627; 39 RT 11710.) In 1986, he was found in another
prisoner’s cell without permission. (Ibid.) This was initially classified as a
serious offense on form 115 and was reduced three months later to an
administrative offense using the same form. (38 RT 11630; 39 RT 11710-
11711.) In 1987, he used a bed sheet as a curtain. (38 RT 11630; 39 RT
11714.) Another incident that year involved refusing to sign for a rule
book. (39 RT 11714.) Also in 1987, appellant incurred another
disciplinary action for talking to an inmate on a visiting room telephone.
(38 RT 11641;39 RT 11716.) Appellant also lied to prison officials and
told him he was married. (38 RT 11632.) ,

Appellant received good work reports indicating he was a productive

prisoner and did not cause trouble. (38 RT 11633-11634.) He was not

79



dangerous or assaultive while working. (/bid.) In 1989, a supervisor
indicated appellant was an exceptional worker and wrote that appellant was
eligible to be a lead man in charge of several departments overseeing other
inmates. (38 RT 11635-11636.) He became a lead man thereafter. (38 RT
11636-11638.) In 1988 he was the victim of a stabbing but did not retaliate
against his attacker. (38 RT 11637.)

Park opined that appellant was an excellent and outstanding prisoner
and that he would again make a positive and useful adjustment if he served
another prison term. (38 RT 11642.) |

ARGUMENT

L RESPONDENT DOES NOT OPPOSE THE REVIEW OF
CONFIDENTIAL DOCUMENTS BY THIS COURT

Appellant asks this Court to review various confidential documents to
determine if the trial court denied him his federal due process and
confrontation rights by denying him access to the documents. (AOB 84-
86.) Respondent does not oppose this request.

A. Background

On September 10 and 23, 1997, prior to trial, appellant subpoenaed
and moved to compel the production of the records of Michael Lyons
and/or his family from various agencies, including the Yuba City Police
Department (YCPD), Yuba City Unified School District (YCUSD), Sutter
County Department of Human Services (SDHS), Dr. Alfred French of
Sutter-Yuba Mental Health Services (SYMHS), Susan Craig, school
psychologist at YCUSD, and the FBI. (2 CT.516-556, 568-575; 49 CT
14431-14439.) The subpoenas sought medical and psychological records
concerning prior instances of molestation of Michael Lyons as well as
records of interviews with psychologists, psycho-therapists, and

psychiatrists during the investigation of his murder. (/bid.) The
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prosecution opposed production of the documents on the ground that the
records were protected by the psychotherapist-patient privilege pursuant to
Evidence Code section 1014. (2 CT 557-563.) Sandy Friend, the YCPD,
and Yuba City opposed the subpoenas on the same grounds. (2 CT 564-
580.) At a hearing on September 23, 1997, the defense indicated that it
subpoenaed similar records from Yuba County Children’s Protective
Services (YCCPS). (2 RT 238-239.) The prosecution informed the court
that the FBI had no responsive documents. (2 RT 243-244.) The trial court
granted appellant’s request to conduct an in-camera review of the records.
(2 RT 261-263; 2 CT 586, 588; 48 CT 14264-14418; 49 CT 14419-14430,
14440-14574, 14575-14639.)

On October 9, 1997, the court indicated that it weighed appellant’s
constitutional rights against the privileges asserted. (2 RT 288-289.) The
~ court found no relevant evidence in the entire packet of documents which
would assist appellant in his right to confront witnesses in the case or his
right to -present a defense. (Ibid.) Most of the documents reviewed were
remote to May, 1996, and the court refused to discover any of the
documents to the defense pretrial. (/bid.) The court indicated the request
was subject to renewal at so_mé point during the trial should any of the
evidence become relevant or admissible. (/bid.)

On March 23, 1998, still prior to trial, appellant made a second
motion to compel discovery of the school records pertaining to Craig’s
counseling of Michael Lyons through the Bridge Street Elementary School
arguing that Craig waived the psychologist privilege by talking to law
enforcement. (7 CT 1802-1820.) These were the same records reviewed in
camera by the Sutter County Superior Court prior to the change in venue to
Sacramento County and which were deemed by the former court to be
irrelevant and of no assistance to appellant’s right to confront witnesses or

present a defense. (7 CT 2068-2069.) On April 15, 1998, the trial court
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ordered defense counsel to prepare subpoenas for custodians of record of
parties who may be claiming a privilege to the subject records for hearing
before the court. (8 CT 2256.) On May 5, 1998, appellant subpoenaed
records from YCPD, Sutter Mental Health, SYMHS, Roxanne Gilpatric,
DHS, and Craig of YCUSD. (11 RT 3468-3469; 8 CT 2281-2288.) A
hearing was held on the matter in which various custodians appeared and
testified. (11 RT 3470-3524.) The court took the matter under submission
pending the receipt of the position of county counsel for two of the
agencies. (11 RT 3524; 8 CT 2288.)

Opening statements for appellant’s jury trial began onvMay 12, 1998.
(8 CT 2291.) On May 14, 1998, appellant filed a brief in support of the
discovery of the psychological and investigative records of Michael Lyons
addressing the psychotherapist-patient privilege. (8 CT 2310-2317.)
Appellant argued that there was no authorized representative to object
pursuant to Evidenée Code section 1014 and no individual capable of
enforcing the prohibition under Welfare and Institutions Code section 5328,
therefore, he was entitled to discovery of the relevant evidence. On June I,
1998, the parties presented further arguments regarding the discovery
motion by the defense. (8 CT 2350.) The trial court noted that the earlier
ruling made by the Sutter County Superior Court denying appellant’s
motion indicated that most of the documents reviewed were rather remote
to May, 1996. (16 RT 5077-5078.) The current court found this to be “a
ver}; accurate statement.” (/bid.) The prior court had denied the first
motion subject to renewal at some point during the trial should any new
evidence become available which could change the court’s ruling. (16 RT
5078.) The current court stated, “Now what I’d like to hear tomorrow
morning, if you care to address it, and I’'m certainly not requiring it, is what
have I heard that would make the information regarding this youngster any

more relevant now than at the time this judge made his ruling.” (Ibid.)
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The following morning, the court clarified that the defense sought the
discovery for the purpose of assisting the defense, including the defense
theory that perhaps Michael Lyons was the victim of ongoing molestation
by another person prior to any contact with appellant. (16 RT 5086-5090.)
The court stated, and defense counsel agreed, that the court “based upon
what you g[a]ve me would [] look for references to conduct of a sexual
nature involving this child . . .” within the documents produced to the court.
(16 RT 5090.) Final arguments were heard on June 3, 1998, and the trial
court denied the motion. (16 RT 5084-5098; 17 RT 5246-5254; 8 CT
2360.) The trial court found,

I - - 1 think I’ve read a lot of the theories behind all of this,
and you certainly have the right of the defendant to know
everything that he needs - - or can know in terms of presenting a
defense in the matter, particularly as - - particularly as it relates
to relevancy in the light.

I just, as Judge Damron did, I don’t find anything amongst
the discovery that’s been given me, and I’'m going to hand the
discovery to the clerk with the instruction to put it back in one of
these envelopes where it was here before and not to furnish it to
anyone except on a court order, but considering that information
in there, 1 don’t find anything that’s relevant or additionally
helpful to the defendant over that which he already has in terms
of any defense he wishes to make considering all the remarks
that have been made to the court as to what the defenses in this
matter will be.

And the only thing I’m still concerned about is whether
someone has to assert [the privilege] or whether someone has to
waive it. I don’t have a real answer to that. I don’t think that
any authorities have been cited to me, and considering the
comment I earlier made about anything that’s relevant or helpful
to the defense, the court feels that it does not penalize the
defense in the slightest by denying the motion for discovery, and
that will be the order.

(17 RT 5253.)
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Prior to the second penalty phase trial, appellant again moved to
compel discovery, this time seeking the health care, medical, psychiatric
and counseling records of Michael Lyons land Sandy Friend from YCCPS,
SYMHS, Dr. Alfred French, Bridge Street Elementary School, YCPD,
SDHS, Sutter County Witness Program, Fremont Medical Center, Sutter
North Medical Group, YCUSD psychologist Susan Craig, Andros Karparos
School principal Roxanne Gilpatric, Dr. Sheridan Wailler, Donald Siggins,
M.F.C.C., Del Norte Clinics, Inc., Rideout Memorial Hospital, Sandra L.
Friend, Law Offices of Robert Fruitman, Robert Fruitman, and YCUSD.®
(13 CT 3706-3732, 3768-3773.) Appellant asserted that while the first two
discovery motions were directed at discovering information related to his
defense, this third discovery motion was directed at discovering
information related to the impeachment of prosecution witnesses Dr.
Dibdin and Tina Lyons. (30 RT 9082.)

Various responses were filed and argued by the subject entities and
individuals as well as the People. (30 RT 9076-9149; 13 CT 3733-3767,
3774-3813, 3869-3891; 14 CT 3922-3923.) The trial court released from
their subpoenas Del Norte Clinic, Inc., Siggins, YCPD and YCUSD. (30
RT 9121, 9131-9132; 14 CT 3923.) On February 10, 1999, the trial court
denied appellant’s motion for the third time. The minute order of the
court’s ruling states,

Other than for the asserted physician/patient privilege, which is
not appropriate in a criminal case, the Court finds that remaining
privileges are properly asserted. The Court has, however,
examined the various files with a view to weighing the content

30 Appellant asserts that the court held an in camera hearing on
January 7, 1999, regarding his sealed motion to produce mental health and
medical records of Michael Lyons. (AOB 81-82.) The portions of the
Reporter’s Transcript cited by appellant (29 RT 8957-8979) are noted to be
under seal.
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of the information furnished as against said privileges and again
finds nothing that is relevant or additionally helpful to the
defendant over that which he has considering everything that has
been presented to the Court thus far.

(14 CT 4076.)

B. Discussion

Appellant asks this Court to review the confidential documents
examined by the trial court to determine whether the trial court erred in
refusing to disclose them which in turn may have denied appellant his
federal due process and confrbntation rights. (AOB 85-86.) The California
Supreme Court has, on at least two occasions, reviewed sealed records in
camera to determine whether disclosure was required. (People v. Gurule
(2002) 28 Cal.4th 557, 595; People v. Webb (1993) 6 Cal.4th 494, 518.)
Accordingly, respondent does not oppose appellant’s request.31

1I. THE TRIAL COURT PROPERLY ADMITTED LYNETTE
RHOADES’ HEARSAY STATEMENTS AS SPONTANEOUS
DECLARATIONS AND DECLARATIONS AGAINST INTEREST,
AND ANY ERROR UNDER CRAWFORD IS HARMLESS

Appellant argues that the trial court abused its discretion in admitting
the statements of his wife, Lynette, as spontaneous declarations and

declarations against social interest because there was insufficient evidence

3! Citing People v. Memro (1985) 38 Cal.3d 658, 684-685 (Memro),
appellant seeks a reversal should this Court find that the trial court erred by
refusing to disclose the subpoenaed documents. (/bid.) However, this
Court in People v. Gaines (2009) 46 Cal.4th 172, 181, fn.2, overruled
Memro to the extent it suggested outright reversal, rather than remand, is
the appropriate remedy when the trial court erroneously denies a motion
pursuant to Pitchess v. Superior Court (1974) 11 Cal.3d 571 without
conducting an in camera review of the requested documents. In the event
this Court determines relevant, discoverable information exists, respondent
requests an opportunity to demonstrate there is no reasonable probability of
a different outcome had the evidence been disclosed.
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of a startling or disturbing event and because the statements would not
subject Lynette to hatred, ridicule or social disgrace as required by
Evidence Code sections 1240 and 1230, respectively. (AOB 87-97.) He
also contends that admission of her statements violated his rights under the
Confrontation Clause of the Sixth Amendment as held in Crawford v.
Washington (2004) 541 U.S. 36, 60 (Crawford), and requires the reversal of
his convictions. (/bid.) As more fully set forth below, these arguments

lack merit.

A. Background

In limine, the prosecution sought the admission of statements made by
Lynette on May 20, 1996, concerning the identification of the bracelet
found under the body of Michael Lyons and the blanket found near his
body. (5 CT 1394-1408; 6 CT 1570-1576.) The People made the motion
on the grounds the statements were admissible under Evidence Code
sections 1240 and 1230.* (Ibid.) On April 14, 1998, during a hearing to
determine the admissibility of the statements, Lynette declined to testify,
invoking the marital privilege. (5 RT 1684.) As a result, the prosecution
called Johnson of the YCPD to the stand. (5 RT 1686.) Johnson testified
that on May 20, 1996, three or four days after the murder, he accompanied
FBI Agent Rinek to Lynette’s apartment in Stockton to interview her. (5
RT 1686-1688.) When they arrived, Lynette told Johnson and Agent Rinek
that she had just gotten off the phone with appellant’s attorney and that she
would not talk to them unless they could prove to her that appellant
committed a crime. (5 RT 1688-1689, 1696-1697.) The investigators told
Lynette that they had found the boy’s footprints inside appellant’s truck. (5

> The People also made this motion on the grounds that Lynette’s
statements were admissible under the federal “catch-all” hearsay exception
found in Federal Rules of Evidence, rule 807 (formerly rule 803(24)). (5 CT
1400-1401.) The trial court did not make a ruling on this ground.
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RT 1689.) Upon hearing this, Lynette began hyperventilating and then dry
heaving to the point that she actually vomited. (/bid.) She was having a
hard time breathing. (/bid.) The investigators offered to call an ambulance
to give her medical attention. (/bid.) Lynette remained physically ill for
about five minutes before she started to calm down and said she would talk
to them. (5 RT 1689-1691, 1701.) She was still visibly upset with tears
rolling down her cheeks but she could breathe fairly normally. (5 RT
1691.)

Johnson showed Lynette a picture of the bracelet found underneath
Michael Lyons’ body. (5 RT 1690.) Lynette responded that she had seen
the bracelet in her husband’s vehicle two days prior to the incident
involving Michael Lyons. (/bid.) On that morning, at about 10:30 a.m.,
she took appellant’s truck and washed the outside and then cleaned the
inside of the cab. (5 RT 1702-1703.) At that time she found the bracelet
under the driver’s seat, and she placed it on the dash. (5 RT 1703.) She
had wondered to whom it belonged. (/bid.) The investigators also showed
her a picture of the blanket that was found near Michael Lyons’ body. (5
RT 1690.) She recognized the blanket as one that was kept in the back of
her husband’s truck for use when they went camping or fishing. (/bid.)
Following these identification questions by Johnson, Rinek conducted a
detailed interview with Lynette, and at the conclusion of the interview
Lynette signed a written statement. (5 RT 1692; 6 CT 1576.) |

The prosecutor argued that Lynette’s statements were admissible as
exceptions to the hearsay rule in that the statements were spontaneous
declarations under Evidence Code section 1240. (5 RT 1704.) The
prosecutor also argued that the statements were admissible as statements
against interest under Evidence Code section 1230. (5§ RT 1709-1710.)
The defense contended that the statements were not spontaneous because

Lynette already knew that appellant had been arrested and that police
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wanted to question her. (5 RT 1705.) He argued that Lynette had time to
reflect upon this information which had prompted her to say she would not
make a statement unless law enforcement showed her something. (5 RT
1706.) He also contended that Lynette thought the information she gave
the officers would be helpful to her husband. (/bid.) Furthermore, enough
time had passed that Lynette had calmed down. (5 RT 1707-1708.)
Finally, the defense argued that Evidence Code section 1230 was
Jinapplicable because it was inconsistent with the People’s assertion that the
statements were spontaneous declarations. (5 RT 1710-1711.)
The trial court ruled Lynette’s statements admissible under Evidence

Code section 1240. (5 RT 1709.) The court analogized the facts to those in
People v. Poggi (1988) 45 Cal.3d 306 (Poggi), as cited by the People, in
which statements made by the murder victim to a police officer 30 minutes
after she had been stabbed were admissible under the spontaneous
* declaration exception to the hearsay rule. (/bid.; 6 CT 1572-1573.) The
court also agreed with the People that Lynette’s statements to the officers
were admissible as declarations against interest in that the statements
created such a risk of making her an object of hatred, ridicule, or social
disgrace in the community that a reasonable lady in her position would not
have made the statements unless she believed them to be true. (5 RT 1711-
1712.)

B. Discussion

i.  Lynette’s Statements Were Admissible As
Spontaneous Declarations

Evidence Code section 1240 is a codification of the well-established

common law exception to the hearsay rule for “excited utterances.””’

3 Evidence Code section 1240 states in full:

(continued...)
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(Poggi, supra, 45 Cal.3d at p. 318.) Under this exception, “[a] statement
may be admitted, though hearsay, if it describes an act witnessed by the
declarant and ‘{w]as made spontaneously while the declarant was under the
stress of excitement caused by’ witnessing the event.” (People v. Gutierrez

(2009) 45 Cal.4th 789, 809 (Gutierrez).)

To render [statements] admissible [under the spontaneous
declaration exception] it is required that (1) there must be some
occurrence startling enough to produce this nervous excitement
and render the utterance spontaneous and unreflecting; (2) the
utterance must have been before there has been time to contrive
and misrepresent, i.c., while the nervous excitement may be
supposed still to dominate and the reflective powers to be yet in
abeyance; and (3) the utterance must relate to the circumstance
of the occurrence preceding it.” [Citations.]

(Poggi, supra,’45 Cal.3d at p. 318.)

The word ‘spontaneous’ as used in Evidence Code section
1240 means ‘actions undertaken without deliberation or
reflection . . . . [T]he basis for the circumstantial trustworthiness
of spontaneous utterances is that in the stress of nervous
excitement, the reflective faculties may be stilled and the
uiterance may become the instinctive and uninhibited expression
of the speaker's actual impressions and belief.” [Citations. ]

(Gutierrez, supra, 45 Cal.4th at p. 811.)
“The crucial element in determining whether an out-of-court
statement is admissible as a spontaneous statement is the mental state of the

speaker.” (Gutierrez, supra, 45 Cal.4th at p. 811.) The court considers a

(...continued)

Evidence of a statement is not made inadmissible by the hearsay rule
if the statement:

(a) Purports to narrate, describe, or explain an act, condition, or
event perceived by the declarant; and

(b) Was made spontaneously while the declarant was under the
stress of excitement caused by such perception.
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variety of factors to determine the mental state of the declarant. (People v.
Farmer (1989) 47 Cal.3d 888, 903.)

These factors include the length of time between the
startling occurrence and the statement, whether the statement
was blurted out or made in response to questioning, how detailed
the questioning was, whether the declarant appeared excited or
frightened, and whether the declarant’s ‘physical condition was
such as would inhibit deliberation.” [Citations.]

(People v. Lynch (2010) 50 Cal.4th 693, 752.)

Whether the requirements of Evidence Code section 1240 are met isa
question of fact largely within the discretion of the trial court, and ““‘each
fact pattern must be considered on its own merits. . . .”” (People v. Riva
(2003) 112 Cal.App.4th 981, 995; People v. Phillips (2000) 22 Cal.4th 226,
236; Poggi, supra, 45 Cal.3d at p. 318.) The trial court's determination of
preliminary facts will be upheld if supported by substantial evidence
(People v. Brown (2003) 31 Cal.4th 518, 541), however, this Court reviews
for abuse of discretion the trial court’s decision to admit evidence as a
spontaneous declaration (People v. Lynch, supra, 50 Cal.4th at p. 752;
People v. Phillips, supra, 22 Cal.4th at p. 236).

Here, substantial evidence supports the trial court’s ruling that
Lynette’s statements qualified as spontaneous statements. First, there was
ample evidence that Johnson’s statement to Lynette was an event likely to
inducé stress and nervous excitement. Clearly, Lynette was “excited;” she
was overwhelmingly distraught upon learning that Michael Lyons had been
in appellant’s truck and appellant could be responsible for the murder. She
was overcome with emotion and could barely breathe. She started dry
heaving and actually vomited at the thought of his involvement. The
investigators deemed the situation serious enough to warrant medical
assistance, which she declined, and had to wait until she could adequately

breathe before talking to her. Thus, Johnson’s statement that Michael
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Lyons’ footprints were found in appellant’s truck qualified as a startling
event under Evidence Code section 1240. Second, Lynette continued in a
nervous and excited state while identifying the items in the pictures shown
by the investigators. She remained excited even though she had calmed
down enough to speak. (See e.g., Poggi, supra, 45 Cal.3d at p. 319 [*“the
fact that the declarant has become calm enough to speak coherently . . . is
not inconsistent with spontaneity.”].) Her reflective powers were still in
abeyance at this point, and there was no opportunity for her to think about
her answers or misrepresent information to the officers.

Moreover, her responses were in no way self-serving or helpful to
appellant which further demonstrates that her identifications were not part
of an attempt to contrive answers. Prior to being told about the footprints,
Lynette tried to assist appellant by refusing to answer the investigators’
questions. But after Johnson revealed appellant’s involvement, Lynette
was tremendously distressed and upset. There was nothing to suggest that
Lynette engaged in a deliberative or reflective process prior to answering
the questions, and her answers did not help appellant in any way. Rather,
the identifications further corroborated appellant’s guilt. It was also against
her interests to.identify the blanket and the bracelet as explained in more
detail below. Further, the investigator’s questions were not suggestive;
Johnson at this point simply asked if Lynette could identify the bracelet and
the blanket by showing her pictures. There is no evidence that the initial
questioning by Johnson was detailed.*® Finally, Lyr-lette’s identifications of
the blanket and bracelet plainfy relate to the startling event, that is, the

revelation by Johnson that Michael Lyons was present inside appellant’s

* Following her identifications of the bracelet and blanket, Agent
Rinek started a detailed interview with Lynette. (6 CT 1576.)
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truck prior to his murder. Thus, the trial court properly admitted the
statements.

Appellant argues that “[Lynette’s] statement was made days after her
observations, which were hardly exciting events.” (AOB 91.) This
argument assumes that the event perceived by Lynette which caused the
stress of excitement was the discovery of the bracelet in appellant’s truék
two days before the murder. This is incorrect. The stressful and exciting
“act” or “event” perceived by Lynette was Johnson’s statement to her that |
Michael Lyons’ footprints were on the inside surface of the windshield of
appellant’s truck. It is this stressful event which prompted the
overwhelming emotional and physical reaction by Lynette and the
spontaneous declarations. The prosecutor at all times asserted that the
triggering “act” or “event” was the revelation of her husband’s involvement
in Michael Lyons’ murder, and the record shows that defense counsel
understood this to be the case. (5 RT 1704-1709; 6 CT 1570-1574.) The
trial court’s ruling, analogizing the case to Poggi, supra, 45 Cal.3d 306,
also demonstrates that the court understood the triggering event to be
Johnson’s statement to Lynette indicating Michael Lyons had been inside
appellant’s truck, a statement which was made minutes before Lynette
identified the bracelet and blanket. (5 RT 1709.)

Next, appellant contends that Johnson’s statement revealing
appellant’s involvement in the crime was not a disturbing or startling event ]
sufficient to produce the required nervous excitement. (AOB 91.) He
complains that “there was no evidence of an ongoing emergency or that
Mrs. Rhoades had been threatened or feared appellant; the questioning
occurred during a police investigation into Michael’s murder,” citing to
People v. Saracoglu (2007) 152 Cal.App.4th 1584, 1597 (Saracogliu).
(/bid.) While this assertion by appellant does relate to the issue of whether

Lynette’s statements were testimonial or not (see subsection 3, post), for a
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spontaneous declaration to be admissible there is no requirement that the
speaker must be threatened by or fear the defendant in an ongoing
emergency. The startling event perceived by the declarant can be a
secondary event, such as the disclosure of information, which is startling
enough to produce a nervous excitement which in turn renders the
declarant’s statement spontaneous and unreflecting.

This Court found in People v. Arias (1996) 13 Cal.4th 92, 150 (4rias),
that just such a statement was the perceived “act” or “event.” There, the
victim, Judy N. was kidnapped at gunpoint, robbed and repeatedly sexually
assaulted. (/d. at pp. 116-120.) Shortly thereafter, and after contacting law
enforgement, Judy N. was directed to stand next to another victim, McCord,
who had just had her truck taken from her at gunpoint by the defendant.

(Id. at p. 120.) During the time they were together, Ms. N. was visibly
upset and repeatedly told McCord that her abductor had stated to her,
“Haven't you been reading about me in'the papers? I'm the man who killed
 the man in the Beacon Gas Station.” (Ibid.) 1t was this incriminating
statement by the defendant which was the “act” or “event” which Judy N.
personally perceived during the course of her abuse by the defendant. (/d.
at p. 150.) In rejecting the defendant’s contention that the purported act or
event was not perceived by the declarant, this Court declared that, “Nothing
in the words or purpose of the “spontaneous declaration” exception makes
it inépplicable when the “act” or “event” perceived and recounted is a
statement implicating its declarant in another crime.” (Ibid.) As in Arias,
the startling event was the statement of another implicating appellant in the
crime.

In light of these circumstances, there was sufficient evidence of the
foundational requirements under Evidence Code section 1240 to make
Lynette’s statements admissible as spontaneous declarations, and the trial

court properly exercised its discretion in their admission.
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2.  Lynette’s Statements Were Admissible As
Declarations Against Social Interest

Appellant also argues that the trial court abused its discretion in
admitting Lynette’s statements under the declaration against interest
exception to hearsay found in Evidence Code section 1230. That section

states:

Evidence of a statement by a declarant having sufficient
knowledge of the subject is not made inadmissible by the
hearsay rule if the declarant is unavailable as a witness and the
statement, when made, was so far contrary to the declarant's
pecuniary or proprietary interest, or so far subjected him to the
risk of civil or criminal liability, or so far tended to render
invalid a claim by him against another, or created such a risk of
making him an object of hatred, ridicule, or social disgrace in
the community, that a reasonable man in his position would not
have made the statement unless he believed it to be true.

“The proponent of such evidence must show ‘that the declarant is
unavailable, that the declaration was against the declarant's penal interest,
and that the declaration was sufficiently reliable to warrant admission

despite its hearsay character.”” (People v. Lucas (1995) 12 Cal.4th 415,
462.)

The focus of the declaration against interest exception to
the hearsay rule is the basic trustworthiness of the declaration.
[Citations.] In determining whether a statement is truly against
interest within the meaning of Evidence Code section 1230, and
hence is sufficiently trustworthy to be admissible, the court may
take into account not just the -words but the circumstances under
which they were uttered, the possible motivation of the
declarant, and the declarant’s relationship to the defendant.’
[Citation. ]

(People v. Geier (2007) 41 Cal.4th 555, 584.) “A reviewing court may
overturn the trial court’s finding regarding trustworthiness only if there is
an abuse of discretion. [Citation.]” (People v. Frierson (1991) 53 Cal.3d

730, 745.) An exercise of discretion will not be disturbed unless it is
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“arbitrary, capricious, or patently absurd.” (People v. Jordan (1986) 42
Cal.3d 308, 316.)

In this case, the trial court properly admitted the statements of Lynette
under Evidence Code section 1230. Lynette refused to testify at the hearing
citing the marital privilege and was therefore unavailable. The statements
were against Lynette’s interest in that they created such a risk of making
her an object of hatred, ridicule or social disgrace in the community. The
declaration must be so far contrary to the Lynette's interests “that a
reasonable [wo]man in [her] position would not have made the statement
unless [she] believed it to be true.” (People v. Chapman (1975) 50
Cal.App.3d 872, 878.) Being the wife of someone who kidnaps,
sodomizes, tortures, and murders a defenseless child would unarguably
bring social disgrace and ridicule. No reasonable person would want to
incur the shame and repugnance that such statements would naturally bring
about.

And finally, Lynette’s statements were sufficiently reliable as to
warrant admission. She would not have identified the blanket and bracelet,
thereby assisting law enforcement by providing potentially incriminating
evidence against her husband and risking her own ridicule if she did not
believe in the truth of her identifications. In light of these circumstances,
the trial court properly admitted the statements under Evidence Code

section 1230.

3.  Appellant Forfeited His Confrontation Clause
Argument, And Any Error Was Harmless

Appellant contends that the admission of Lynette’s statements
violated his right to confrontation under the state and federal constitutions.
(AOB 94-97.) However, appellant's hearsay objection at trial is insufficient
to preserve a claim of violating the Confrontation Clause of the Sixth

Amendment. A defendant's right to confrontation must be timely asserted
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at trial or it is forfeited on appeal. (People v. Lewis and Oliver (2006) 39
Cal.4th 970, 1028, fn. 19.) The objecting party must “make clear the
specific ground of the objection or motion.” (Evid. Code, § 353; see also
People v. Redd (2010) 48 Cal.4th 691, 730 [hearsay objection at trial does
not preserve confrontation clause claim]; People v. Chaney (2007) 148
Cal.App.4th 772, 778-780 [same].) However, more recently, in Gutierrez,
supra, 45 Cal.4th 789, the Supreme Court suggested that a Crawford claim
might not be forfeited if the objection below was made on a hearsay basis.
(See Gutierrez, supra, 45 Cal.4th at pp. 809, 812-813.) It explained that an
objection on constitutional grounds is not forfeited if “‘the new arguments
do not invoke facts or legal standards different from those the trial court
was asked to apply, but merely assert that the trial court's act or omission,
in addition to being wrong for the reasons actually presented to that court,
had the legal consequence of viblating the Constitution . .. .”” (Id. at p.
809.)

| Regardless, whether this Court chooses to deem appellant’s Crawford
claim forfeited or to address the issue on the merits, the result is the same.
Appellant cannot prevail on a Crawford claim because any error is
harmless beyond a reasonable doubt.”

In Ohio v. Roberts (1980) 448 U.S. 56, 66, the Supreme Court held
that an unavaiiable witness’s hearsay statement could be admitted without
violating the Sixth Amendment’s Confrontation Clause if the statement
bore “adequate ‘indicia of reliability,”” such as if it fell “within a firmly
rooted hearsay exception” or bofe “particularized guarantees of

trustworthiness.” In Crawford, supra, 541 U.S. at p. 59, the Supreme Court

> Although Crawford was decided after appellant’s trial and while
his appeal was pending, the high court’s ruling applies retroactively to his
case. (People v. Cage (2007) 40 Cal.4th 965, 975 fn. 4 (Cage).)
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reconsidered its ruling in Qhio v. Roberts and held that if a hearsay
statement is testimonial in nature, it is admissible only “where the declarant
is unavailable, and only where the defendant has had a prior opportunity to
cross-examine” the declarant. The Supreme Court was careful to note that
its decision implicated only testimonial hearsay and “[w]here
nontestimonial hearsay is at issue, it is wholly consistent with the Framers'
design to afford the States flexibility in their development of hearsay law-as
does [Ohio v.] Roberts, and as would an approach that exempted such
statements from Confrontation Clause scrutiny altogether.” (Crawford,
supra, at p. 68.) The Supreme Court declined to spell out a comprehensive
definition of “‘testimonial’” but noted that “[w]hatever else the term covers,
it applies at a minimum to prior testimony at a preliminary hearing, before a
grand jury, or at a former trial; and to police interrogations.” (Ibid.)

In Davis v. Washington (2006) 547 U.S. 813 (Davis), the Supreme
Court explained further what it considered to be nontestimonial and
testimonial statements. It held that “[s]tatements are nontestimonial when
made in the course of police interrogation under circumstances objectively
indicating that the primary purpose of the interrogation is to enable police
assistance to meet an ongoing emergency.” (/d. at p. 822.) On the other
hand, “[t]hey are testimonial when the circumstances objectively indicate
that there is no such ongoing emergency, and that the primary purpose of
the interrogation is to establish or prove past events potentially relevant to
later criminal prosecution.” (/bid.) - |

In 2007, this Court identified several “basic principles” to assist courts
in determining whether a particular statement is testimonial. (Cage, supra,
40 Cal.4th at p. 965.) The court explained that a testimonial statement need
not be given under oath, but it must have some “formality and solemnity
characteristic of testimony” and “must have been given and taken primarily

. . . to establish or prove some past fact for possible use in a criminal trial.”
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(Id. at p. 984.) On the other hand, “statements elicited by law enforcement
officials are not testimonial if the primary purpose in giving and receiving
them is to deal with a contemporaneous emergency, rather than to produce
evidence about past events for possible use at a criminal trial.” (/bid.)
“[TThe primary purpose for which a statement was given and taken is to be
determined ‘objectively,” considering all the circumstances that might
reasonably bear on the intent of the participants in the conversation.”
(Ibid.)

Respondent concedes that the circumstances of this case demonstrate
that the statements given by Lynette were testimonial in nature. Johnson
testified that three or four days after the murder he went with FBI Agent
Rinek to Lynette’s apartment in Stockton for the purpose of interviewing
her. (5 RT 1686-1688.) Although the information Johnson provided to
Lynette triggered her identification of the blanket and bracelet, there was
clearly no contemporancous emergency occurring. The investigators were
trying to obtain information about the murder of Michael Lyons which
could be used in a later criminal trial. The question and answer format at
her residence was somewhat formal. Johnson and Rinek identified
themselves and asked to talk to Lynette. (6 CT 1575.) As detailed above,
Lynette refused to speak with them at first. However, Lynette ultimately
identified the bracelet and blanket when Johnson showed her pictures of the
items. As such, Lynette’s statements identifying the bracelet and blanket
were testimonial in nature and subject to the requirements of Crawford,
supra, 541 U.S. at p. 68.

Nevertheless, appellant is not entitled to the reversal of his conviction.
This constitutional error is harmless if the court can “declare a belief that it
was harmless beyond a reasonable doubt.” (Chapman v. California (1967)
386 U.S. 18, 24 (Chapman).) Chapman stands for the principle that “an

otherwise valid conviction should not be set aside if the reviewing court
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may confidently say, on the whole record, that the constitutional error was
harmless beyond a reasonable doubt.” (Delaware v. Van Arsdall (1986) 475
U.S. 673, 681.) Whether a confrontation clause error was harmless under
Chapman depends on a number of factors, including (1) the importance of
the witness’s testimony in the prosecution's case; (2) whether the testimony
was cumulative; (3) the presence or absence of evidence corroborating or
contradicting the testimony of the witness on material points; (4) the extent
of cross-examination otherwise permitted; and (5) the overall strength of
the prosecution’s case. (/d. at p. 684)

Here, any Confrontation Clause error was harmless beyond a
reasonable doubt because the jury would have convicted appellant even if
Lynette’s statements had been excluded. Lynette’s identification of the
bracelet and blanket suggest that Michael Lyons was in or around
appellant’s truck near the time of his murder. But based on other evidence
admitted at trial, there was no question that Michael Lyons was in
appellant’s truck. Michael Lyoﬁs’ footprints were found on the windshield.
The presence of the blanket and the bracelet under and near Michael Lyons’
body are merely corroborative of that fact. Even appellant’s defense that
someone else committed the murder in his truck is premised on the fact that
Michael Lyons was inside his truck. Furthermore, the owner of the
bracelet, Ottinger, testified that the last time she had seen her bracelet was
when she placed it in her bag at appellant’s home. (15 RT 4642.) Her bags
we.re later placed in appellant’s truck. (/bid.) She did not see her bracelet
after that but later identified it for law enforcement. Lynette’s statements
were therefore cumulative and corroborating to other admissible evidence,
including Ottinger’s.

Moreover, the evidence against appellant was overwhelming. The
evidence showed appellant took Michael Lyons down to the river bottoms,

a place with which he was intimately familiar and where he often went to
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do drugs. After ferociously sodomizing and torturing the boy, appellant
killed him by stabbing him viciously in various areas of his body and

“slashing his throat. Although appellant tried to avoid “mistakes” so he
would not get caught, he failed to take into account several key pieces of
evidence. Appellant’s clothes, including his underwear, jeans and shirt, had
blood on them. There was blood on the left arm and down the back of the
shirt from carrying Michael’s body to the bushes by the river. Footprints
matching appellant’s were found between Michael’s body and the river
where appellant tried unsuccessfully to rinse clean the murder weapon and
his clothes. The knife with Michael Lyons’ blood covered by river silt was
found on the truck’s tailgate. Michael Lyons’ footprints were on the
windshield. Michael’s shirt and sweatshirt had five pubic hairs on them
which matched appellant’s pubic hairs. A green fiber matching Michael’s
sweater was found in appellant’s pubic region. No doubt, even without
considering Lynette’s identifications, the evidence against appellant was
tremendous. The admission of her statements was harmless.

Appellant also complains that Lynette’s statements were prejudicial in
that they suggested that she had turned on appellant and believed he was
guilty because she had initially told the investigators that she would not talk
to them unless they could prove appellant killed Michael Lyons. (AOB
97.) However, Lynette’s belief about her estranged husband’s guilt had
little impact in light of the overwhelming evidence of appellant’s guilt as
set forth above. Thus, the admission of Lynette’s statements were harmless

beyond a reasonable doubt.
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III. THE TRIAL COURT PROPERLY ADMITTED APPELLANT’S
STATEMENT TO HiS COUNSEL THAT “I CAN GIVE THEM A
BETTER TIME OF DEATH THAN WHAT THEY HAVE.”

Appellant argues that the trial court violated his rights to due process
and counsel by admitting into evidence a statement he made to his attorneys
which was overheard by two bailiffs gﬁarding him. (AOB 97-102.)
Appellant effectively waived the attorney-client privilege b‘y making the
statement where a third person was ostensibly present, thus his argument
merits no relief.

A. Background

The prosecutor moved in limine to admit the statement of a deputy
sheriff assigned to watch appellant when court was not in session and who
heard appellant make a remark about Michael Lyons’ time of death. (5 CT
1409-1413.) Appellant opposed the motion. (8 CT 2123-2128.) Atan
Evidence Code section 402 hearing, Officer Dinwiddie testified that on
October 22, 1996, he was one of two deputy sheriffs assigned to transport
appellant to court for his preliminary hearing and to maintain security by
watching appellant when court was not in session. (5 RT 1725-1726.)
Immediately preceding the morning recess, the testimony at the preliminary
hearing had involved the time of Michael Lyons’ death. (5 RT 1727.) At
the morning recess, Dinwiddie accompanied appellant to the jury room
located behind the courtroom. (5 RT 1726.) The jury room was roughly 20
by 30 feet and had two doors. (Ibid.) This was the only room in which
appellant and his counsel could speak. (5 RT 1728.) The doors to the room
remained open so that the officers could maintain a watch on appellant.
(Ibid.)

Dinwiddie sat by one of the doors about 10 to 15 feet from appellant
while the other officer stood by the other door to make sure there was no

way for appellant to get out. (5 RT 1726, 1728.) Appellant’s attorney, Mr.
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