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I THE SUPREME COURT OF THE STATE QF CALIFORNIA

THE PEOPLE OF THE STATE OF CALIFORNIA,
Plaintiff and Bespondent, SORDZAD

v,

GLEN ROGERS, CAPITAL UASE

Diefendant and Appeilant,

STATEMENT OF THE CASE

Appellant was charged by an indictment of the Grand Jury of Los Angeles
County with: the first degree murder of Sandrs Gallagher (Pen. Code § 187, subd. {(a};
count 1} and arson of property {(Pen. Code, § 451, subd. (d}; count 2}, 1t was further
slleged that appeliant was previously convicted of first-degree murder (Fen. Code, §
1942, subd. (a3(2% count 1), and that both offonses were serious felonies within the
meaning of Penal Code section 11927, subdivision () (10T 214-213, 217
Agppellant pleaded not guilty and denied the special allegations. (10T 221-222)

Following a gutlt-phase jury wial (see 70T 1327, 15531576, appellant was
convicted of first degree purder and arson. The jury further found true the special
circumstance that appellant was previcusly convicted of first degree nueder in Flonda,
{IOT 1805-1607.) Following a pemaliy-phase (see 7CT 1612-1813, 1617-16126, 1628
PG99, the fury fixed the penally at death (7CT 1644-1645),

Appellant’s motions for a new trial and modification of the verdict were denied.
(TOT 1660-1665)  Appellant was sentenced to death for the murder of Sandra
iallagher in cc;‘zmi 1, plos a mid-werm of two years for the arson to count 2, "o be
deemed served when the sentence in count s impesed” (0T 1667-1688)

This appeal from the judgment of death s automatic, (Pen. Code, § 1239, subd,

(b))



STATEMENYT OF FACTS

I GUILT PHASE
A, Proseeuntion Evidonce
1. The Murder Of Sandrg Gallagher
a. General Information

It Sepiember, 1995, Sandra and 5t epim; Gallagher had been marned for eight
years and were living in Sants Monica® (ORT 630-631) (allagher’s nickname was
CSam” or “Rammy.” (RT 644; see b o‘%\ 647548 Prior to 1994, they had Bved
in Morth Holbywood for two yeara, (SR7T 631 When they lived in Morth Hollywood,
Galiagher frequented a bar called MeRed's. (ORT 632 Gallagher drove a black and
sitver Ford 130 King £gb truck with Unlorado license plates whieh she had purchases
from her father who Hved in Colorado, (9RT 633-8634.)

b. Sandra Gallagher Wins The Lottery And Goes To
Morth Hollywoeod To Fill Out A Cladm Form

O September 28, 1993, Stephen Gallagher bad lomch with his wife atan - D

Out restaurant in West Los Angeles, (9RT 6343 (allagher was happy as she bad won
approximately 51,200 in the state lottery, Gallagher showed her husband the lottery

sicket claim form at the restaurant, and Gallagher informed her husband that she was
going 1o the lottery office in Van Nuys to submit the olatm form. (ORT 633635, 653}
When they met at the In-M-Out Restaurant, Gallagher was wearmg sarnngs that she
fiad purchased from a Boss department store. {(9RT 6386403

The aftemnoon of September 28, 1995, Judy Steinke was working al the

1. HerinalBler, respondent refers o Sandra Gallagher as “Ciallagher,” and
her busband as “Siephen Gallagher”

They had wefly separated, bul were Bving tog ci?m in September,
F9Rs, (ORT 634 Swphen deseribed thelr relationship as “on-again, off-
again,” and mdn,as od he was sceing other women gt the tune, (9RT 644645

b



Califormnia State Lottery office Incated at 16325 Sherman Way in Van Nuys, (ORT
H74-675) Stemke, who assisted lotlery winners with flling out clatm forms (ORT 675-
8763, met Gallagher when Gallagher came prto the office. ORT 677-678) Steinke
asked Galtagher what she had won, and explained to Gallagher what she needed o do
to clabm her winndngs®  (ORT 678679 Gallagher had a loltery ticket worth
F1289.00, (ORT 679 Gallagher filled out the claim form, sobimitted the form, and

then lefl, (9RT 680-681)

¢, mandrs Gallagher Goes To MeRed's Bar

Pruring the afternoon of Sepiomber 28, 1993, Mamdouh Saliman, was the
pwner of McBed’s bar, focated a1 13238 Viciory Boulevard in Van Nuys, (3BT 687
H92. MoBed’s was a “full bar with cockiils” (ORT 887} Salunan owned another
bar called CFs, that was located one block west at Victory and Fulton, CFs only
served beer and wine, {ORT {%.88{&89.} Satiman went o MoReds during the allernoon
of Seprember 28, 1993, (ORT 687-0692.) When he parked his car, he noticed g vehicle
with Coloradoe Hoense plates parked in the pasking lot, (ORT 643 Saluman entersd
the bar, While he was there, af approxanately 3:00 or 00 pan., Gallaghear walked into
seled’s and said, “Michash, HLY Gallagher alse asked Saliman, “Don’t vou
remember me?® Salunan, whe romembered Gallagher becauss she used to host at one
of bz othor bars, said “I remember vour face, but §don’t recall vorr name” {9RT
693, 696, 723y Gallagher told Saliman that hor mame was “Sam,” and Saliman gave
her o hug and Kssod her, (9B 692.) Gallagher told Saliman that she won the lottery,
and when Saliman asked where she had been, Gallagher replied that she bad moved
to Codorado afier she keft her amployment swith Saliman, (9T 693

Rein Keener worked as s bartender at MoRed’s bar in Van Nuys 11 September,

3. Winnmgs ghove 5600 would be subputted vig a claim form o the
Sacrarnento office, and then a winner would reoeive g check i approximately
three to six weeks, (SR 676677

4. People roferred to Saliman as Michael, (9R7T 6923

-
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1995 {(ORT 735, soe alao 9RT 6313 At approximately 530 {0 6040 pan, Keeper
arrived at work and parked outside the back door. Gallagher's guck, with Uolorado

Hicense plates, was parked in the ot (ORT 740.741; see alse 9RT 735} Keoper
watked into the bar and saw Gallagher standing next 1 Saliman, Seliman called
Keener over and introduced her to Gallagher, {9R7T 7423 Saliman iold Feener that
Gallagher used to Hve in the neighborhood and that she was a “really nice gal” and
asked Keener 1o Jook after her and “steer{] Gallagher away from the Inser leeches™ gt
the bar. (9RT 742743 Salimun left the bar (9B 697) and Keener ate dinner and
“went aboat her bosiness” while Gallagher plaved pool (SRT 743}, At one point,
Keener and Gallagher spoke and Gallagher told Keener that she had just “gotien back
from Uolorade”™ and thal her fDather bad passed away, (ORT 743 OGallagher wid
Keener that she had just won the lottery and that shie was “really exciled,” as she was

plamning t go i Sgoramento the following day 10 gee her three sons, (YRT 744,

d. Appellant Goes To MoHed™s Bar

At approximately 7:00 to 7:30 pan, appeliant arrtved ot MeRed's, (9RT 744,
Appellant was a frequent customer at MoeRed's, going 1o the bar gpproximalely two o
ihree times a week during the latter-part of September in 1995, (ORT 694 see also
SRT 738 The fust time appellant went o MoRed’s, he approasched the bartender,
Rein Keener, and afier talking to her, asked for her phone number. {(9R7T 738y Keener
iold appeliant that she did not “go out with people she didn’tkoow,” (9RT 738739}
Appeliant went to the bay during each of Keener's shifts for the next three weeks,
{(ORT 738} Appellant would “bit” on Keener and unsuccessfully asked for her phone
numbser. During one conversation with appeliant, Kenner told him that she was in law
scheol and wanted to be a prosocotor. Appellant responded that be thought women
made “lousy pméemmrsf’ amid he then pulled oot ¢ Taminated badge and wld her that
he worked for the government and traveled from siste © sigte “looking for people”
{ORT 7349 Keener did not beliove that appellant was g government agent, but thought

B was just twma to wnpress her,” Appellant tied to lmpress Keener by buying her



roses, (SRT 7400 He also tied to impress ber by “ocontinnously” pulling cut wads of
hemdred dollar bills and buving rounds of diinks for the entive bar, (ORT 740 secalso
ORT 694-6933

When appeliant ard «cd at McRed’s on Septeomber 28, he was weanng cowhoy
boots, bhie jeans, and a brown leather belt with Ya fancy cowboy-stvle backle”” His
hatr was long and feathered, and he had a neatly-trimmed beard and moustache, (ORT
TA4G; see alsn GRT 7197200 At that tme, appellant appxomhei mandra, but she
“hrushed hirs off” and continged to lay pool, (ORT 7458, 7510 Appellant then lefh
{9RT 751 Atapproamately 8:00 or 830 pan., Gallagher called her husband and wid
hirn that she was at McRed s bar. (9RT 836, 654.) Gallagher told her husband that
she was thinking of staving and singing with the band, {8RT 637)

e. Appellant Meets Up With Crizting Walker And
Rlichael Flynn And Returns To McRed's Bar

On Septernber 28, 1998, Cristing Walker” and her boyfriend, Michael Flymn
were staving af appellant’s apartment, located at 5645 Woodman, Walker and Flynn
bad moved mto appeliant’s apariment the day or two before, afler appellant offered 10
rent out Bis spare bedroomm 1o them, (ORT 7EB.791, 793, 1ORT E81.885, 942845
Neptember 2K, 1995 wag Flynn’s birthday, and Walker, Flyon, and appellant had made
plans to meet that evening to celebrate. {10RT 886.} Walkerand Flymn drove® o {1s
bar and zubseguently met appellant in front of the bar, (JORT 848} Appellant offered
to buy Walker and Fhyan dinner, and they went instde €73 bar and sat down inside o
booth, (10RT 889-890) They staved at CI's for approximately one and one-balf to
two hours, and then left. (JORT §90 While at UFs, Walker bad two heers, and

appeliant and Flyon had approximately four beors each, (10RT 8940 qop alzo [ORT

5. At the time, Cristing went by her maiden name, Uristing Cilmore,
{ORT 784 -

5, Walker was driving a 1967 Chevy Malibu, and her dogs we 1 the
pack-seat of the car. (See HORT 889



962-063.) When Walker indicated that she Tiked “mixed drinks.” appeilant told be
that he knew a “bar up the street” where they conld drink “rogular drinks” Walker
responded that she was not twenty-one years of age, and appeliant told ber not 1o
“wworry about 1.7 (1ORT 891y Walker was nervous about hey age anid asked appellant
how she could drink there. Appellant responded that he planned w telf the barrmaid
that Walker was his sister, and be iold Walker that he knew the harmaid “real well”
CLORT 892 Appellant iold Walker be had spent prior weekemds with the bartender,
and that he was planning on spending the upcoming weskend with her (10RT 896.
897y Walker drove herself] appellant, and Flyar up the streetto MeRed’s. (10RT
891} They arrived ol MoBed’s at approximately 8:00 pom. 10 830 pooa. (JORT 892

When they mrived, the bar was crowded. (10R7T 893 Appellant, Walker, and
Flynn went ap to the bar and Keener gave appeliant an “iritated look.” {T0RT 8%2.)
Appeilant told Keener that Walker was his sister. Walker ordered g “hSeven and
Seven,” gnd Flynn ordered a beer. (J10RT 893 Appellant ordorad a beer. (9RT 731-

2.3 Appeliant ordered some shots and complained to Keener that the shots were

“wiak.” (ORT 753

Al one point, appellant asked Keener for a ride bome. Appeliant told Keener
that be worked for the government and that be “counldn’t get caught with a DUL” (¥ET
743 Keener originally iold appellant that she would give him a nde, bul she then
changed her mind when she was asked to works the ontire shift, and bocause she did not

s 3
{
¢

feel comfortable giving appellant a ride home, (ORT 755757 Shortly afterwards,
appetiant approached Keener, “pinped” her up against the door to the siorage room,
art put bis arm around the small of her back. According to Kesner, appellant was

“trying i be kissy and bugey” with her, (ORT 754, 778} '&ppdiuzzz told Keener, 1

7. According 1o Keener, appetlant had asked ber out on g few occasions
and Beener and told appeilamt m,’ {9RT 660} Howsver, on one pocasion
Kesner mesponded, “Well, mavbe sometime 1fall my fnends are going oul, you
can meet us thers” ,_9}”{“{ 77003

5



abways get what want,” Keener dusked out of appollant’s reach and went back 1

work, {9RT 754.7358)
At some point in the evening, as appellant was sitting with Walker and Flynn,

appellant leaned over to Walker, pointed ot Gallagher, and said that she was “cool” and

Toretty,” Appeliant asked Walker for her opinion about Gallagher and Walker :r;aici;

“Uh, veah, she’s cute (TORT 894, 897.% Appeliant then said that be was gotng ©
approach Gallaghey and ask to buy bera domb, and W sx,iiqf: “said, “Go ghead and do 0

(TORT 845, 847 Appellant stood up and walked over towards Gallagher, (10ET

8983 Ciallaghoer looked up at appellant and had a “big smile” on her face. She then
trped arcund 1o Walker and Flyan and invited them to join ber and appeliant at her
table in front of the band. (1ORT $98-899) Gallagher introduced hersell and
appellant began ordering drinks for evervone gt the table. (IDRT 899 OGallagher
jomed the group Yoff and on,” plaving pool at the pool table and then reuming to the
group whenever appellant ordered more drinks. (9RT 7950 see also ORT 649, 752
7335

At approximately 1034 1o 1100 pom, Gallagher sat down with appeliang,

Walker, and Flyan, and remained with the group for the rest of the evening, (SRT 8%7-
#9953 Gallagher was drinking vodka and grapefruit julce. (9RT 759, 796 Appellan
had approximately six to elght beers, and Koener served Flyon approximately three to
four Bud Lights. (9RT 780, 795} Walker had approximately three to four drinks, and
she was drinking Jack Daniels or Seagram Seven, (O9RT 782, 783, 968, Keener did
not belisve that Waiker or Flymy were drunk, (ORT 781.782, 784y They all were
Tanghing af Kooner, as they belicved she was watening down their drinke® (IORT
299 Appeiant and Gallagher were leaning towards each other talling, (10RT800)

Appellant and Gallagher danced, and towards the end of the evening they were back

8. Keener stated thai afier three rounds, she began diluting Gallagher™s
drinks because she was “watching out” for Gallagher, (9R7T 749 Ataroumld
10:00 10 100 pan., Keener “out E‘\{’ﬁ*aw;ic’,ﬂ ot {ORT 767

~
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by the pool table. (TORT 900; see also 9RT 699, 760, 797 Appellant and Gallagher
were “being playiul,” with Gallagher kissing appellant on the chesk once, and sitting
in his lap on one occasion, {10RT 901, see also 9RT 715} According to Keener,
appeliant tried 1o pull Gallagher on bis lap and he tried t nuzzle the back of her neck.
However, Gallagher “playiully” zoi up and went back 1o the pool lable. (RRT 759}

Towards the end of the evening, Walker and Callagher went o the bathroom

2

topather.  There, Gallagher told Walker, “1 really like vour brother”  Gallagher

indicated that appelient bad asked her to go bome with than, and she asked Walker if
she should go home with appellant, Walker responded that it would “be okay,” and
they walked hack oul towards the bar, (JORT 902} At approximately 120 am. io
140 aamn., appellant, Gallagher, Walker, and Flynn left MeRed’s. (10RT 901, 904,
G973 soe alao ORT 699, 716, 76}
f. Appellant, Gallagher, Walker, And Flynn Loave
MeRed’s Bar

The group intended to go back to CFs, and then to 7-11 1o buy some beer, and
then back to appeliant’s apartment, (10RT 9043 Appellant and Gallagher left together
and both got inte Gallagher’s wuck, (9RT 700, 717) Walker and Flynn got oo
Walker's car. {TORT 904-806.) They all went to 15, and wentinside the bar, (10RT
406.) They steved at CI's a short while, and then went back out to thew cars. (9RT
G06-207.) Appellant and Gallagher got back inside Gallagher™s truck, and Walker and
Flyon wend inside Walker's car, Gallagher and Walker were driving their respective

vehicles, (10RT 908 They then went to the 7-11 store. Walker pulled alongside

Gallagher's truck, and appellant and Flynn went inside the stare® (JORT 908, 956,

9. Flynn testified on direct examination that he, appellant, Walker, and
Gallagher all drove to {Fs in Gallagher's car, and then they went back to
MoBed’s af approximeiely 1243 aun., wied to get another drink there, and then
they all went to the store in Gallagher's truck and retimed o MoRed's. {(SRT
799-808) However, he later explained that be had “mixed up” the bars, and
that be, Walker, and appellant went to CF s bar first, and that they then went
MoRed’s, (1ORT 827-828)



951.) Appeliant and Flyan came out of the storo with clgareties and beer. (1ORT 309
Walker and Flynn drove back to appeliant’s apartment and Oallagher drove appeliant
in her truck, {(9RT 8§07 When Flyon and Walker ammived back at appellant’s
apartment, they were unable to find a parking space, and Walker “double-parked” the
car on Woodman, {ORT 808 sea also TORT 8373 Flynn tweld Walker that be would
park and clean out the car® and that he would then go up to the apartment. (HRT
GOO-91 0 sew glso 9RT 807 Walker went up to the apariment a3 she was not feeling
well ¥ (ORT 909910
g. Flysn Is Avvested But Sees A Btruggle Between Appellant
And CGallagher

Appeilant and Gallagher, who were alse “double-padked” cn Woodman i frond
of the apartment building, staved inside Gallaghet's truch alking, (ORT 807} Flynn,
whe had been cutside walting for Walloer 1o return, saw an empty parking spot across
the street and got inside Walker's car, intending to park the car. (ORT 807-808; 1ORT
$34-333) Flyan put the car in drive, signaled be was turning, and turned the car
around. {9RT 308809, 10 RT R35-836) At that time, approsimately 200 a0, Lo
Angeles Police Department (Hhicer David Hovey saw Flynn make an illegal “u-torn,”
and activated the siren and Hghts for his patrol vehicle, {(1ORT B38-862, 874-87%;
I3RT 1965 see also 9RT SOB-R0%; 10 RT 835835 It appeared that Flynn was

“extremely éz'zmk',”ig‘ CTORT %63-864, 859870 Flynn was eventually arrested for

1, Walker's dogs had made a mess inslde Walker's car. {See 9RT 805-
806 1O RT 9760

1E, Dhuring the couse of the evening, Walker had dp;';zm tnately six i
ten m‘xm drinks, while Flvon had approximately 13 boors, {10RT 82§, 8333

2, Oficer Hovey comducted no field sobriety tests, as, he did not want
Flyon ‘m fall down and hurt himself, (10RT 870-872.

3
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driving while under the influence and he was placed in the back of the police vehisle
(ORT 809; J0RT 837, 8653 As the police car drove away, Fivan fooked back towards
Gallagher’s uck and saw sithouettes that looked like appellant and Gallagher were
fighting and that someons was holiling someone lse’s neck. (URT 809, 10RT 834
Specifically, Flynn described seeing the sithouettes of two people where one person
was raising their arma with open palms ag if they were encircling sameihmg. (1ORT
834-855) Flvrm told the arresting officer that “semething weird”™ was gotng on, and
pointed at Unllagher's truck, However, the officer ignored him ™ (9RT 809, 10 RT
8423
B, Appellant Tells Walker That He Has “Bigger Frobleny™
And That Gallagher Is Dead
At some point in the middie of the night, Walker woke up in her room inside
appellant’s apartment. (10RT 911 She saw appellant lying on the carpet next to her
and he was wearing blue jeans with no shirt and his pants were upbuttoped. (10RT
$11-912.) Appellant was awake and looking at Walker, Walker asked appellant,
“What the hell are vou doing?” {(10RT 912 Appellant replied, asking Walker,
“Where 15 vour boviriend?” Walker jumped up and said, “What do you mesn, where
is iy boyfriend? What the is #1977 (10RT 913} Appellant told Walker that #t was
5400 aum., and Walker ran to the window and looked for ber car?® {T0RT 913, 939,
%478,y Walker did not see her car, and she then asked appellant what he was doing in
her roons. (JORT 913.) Appellant told Waltker that he went in her yoom to “check” o

her, and he continued to ask, “Where iz your boviriend?” (JORT 913914 Walker,

13. The vehicle that Flynn wags driving was also imponnded. {13RT
1365-1568)

14, According o Officer ﬁﬁ*ff:} he did not recalt Flynn trymg to draw
his attention 1o anything. {TORT 867

15, Walker retrieved her car from Kevstone Towing later that day,
{HORT 9399415

143



believing that Flvan had taken her car, began to shout profanitios about her boviiend.
Appellant then respondod, “Oh, don™t worry, honey, he wont 1o jail” Walker asked
appetlant what he was talking about and began to oy, Appellant tolid her that her car
had beens inpounded by the police. (J0RT 9143

Walker, who was confused and did not know why appellant was inside her
bedroom, walked back towards her bed and sat dowr on the bed. Appellant sat down
on the carpet. Walker then asked appellant to toll her what had happened. Appeilant
told Walker that Flvnn was Vs real idiot” and had made o Ya-tum™ Yin front of a cop”
Appellant also told Walker that Flynn had been handoufted and placed in a police car,
ard that her car had been impowunded. R@iﬁi‘:ﬁ‘it}g to Gallagher, Walker asked asppellant,

“IWihere s that gir?” Appellang had g “blagk look on dus face” and responded, T got
bigger problens than you, honey, I got bigger problems” {(1ORT 9135 When Walker
asked what appellant meant by “bigger problems.” appeliant repeated two © three
more tmes that be bad “bigper problems,” (10RT 913-914.) Walker asked appellant
what he meant and appeliant stated, “T am just gotng © bave to call some people i, |
am going W have o dow.” Walker again asked, "What do vou mean? Where is Sam?
Where is that gitl 617" Appellant then looked at Walker and responded, “She's dead”
Appellant repeated twvo more tiimes, “Bhe’s dowl” (TORT 916,

‘%faﬁiiwr_, who had been crving, stoppad crying because appetlant “had this look
in hig eye” Walker asked appellant, “{Wihat did she [Gallagher do o vou, what is
going on?” and tried o make 1t soomm Bke” she was Yon [appellant’si side.” Appellant
stared af Walker gnd sat there, Walker “just goted normal” Walker and appellam

stood up and Walker changed the subject, stating that she was wnsure how to z¢t Flyvon

out of jail. (LORT 917 Appellant put his amm around Walker and leaned forward to
kiss her but Walker told appellant “no” and that she loved Flynn  Appellant

apologized and told Walker that he foved ber Hike a “sigter” (JORT 9183 Appellant
then stated that be was going 1 try o get Flynn oul of jad, and be left the mom.

{1ORT 918, 980



Walker laid on hor bed and dozed off to sleep before it became hmf {(JORT
91Ky Al some point, when it was lght cutside, she woke up and looked for ber car
fromn the window of the apartment. (JORT 9189193 When she did not see her car,
she guictly put on her clothes and shoes “as fast ag [she] could,” and put leashes an the
dogs and opened the door into the main Hving area of the spartment. (10RT 9193
Walker poked her head owt of the door and saw appellant Iving on the living room
floor in his nnderwear with his bead on his arm. Appellant appeared "t be out cold”
{IORT 919-920)) Walker saw Gallagher's purse on the other side of the kitchen by
ihe stove, and Gallagher’s cigarettes and keys were on the side of the bar of the
kitchen, (1ORT 920-921) Walker walked cutside the front door of the apartment with
her dogs and lefi. (J0RT 922)

i Walker Sees Appellant “Riffing” Through Gallagher’s
Purse

Al approximately $00 am, Walker ran to the 7-11 store and called her
grandmother's house because she was “scared.” (JORT 922, 981 Walker asked to
speak to her mother and was wld her mother was sleeping. Walker's mother’s
boyiriend came  the phone and asked Walker what was the matter. Walker nsked hey
mother’s boyiiend o come get hey “right now,” and she 1old humn that she was at the
gorner of YVanowen and Whitsett, Walker's mother's boyinend came 15 minutes later
and Walker got in s truck with ber dogs. She theo asked him to help get her “swft”
out of appellant’s apartment, and explained that Flynn was in jail. Walker aleo told
hima that she thought appetlant “killed {a] gist last night” (10R7T 9233

Walker and her mother’s boylriend went back to appeliant’s apartment. {1ORT
Q23924 Walker asked her mother’s hoyinend to wait in the ballway, and she went
tnside the apartment, Appellant was stil] sloeping on the Hoor and Walker sad, “Glen,

Gilen, wake up” Appellant did not wake up, and Walker touched appellant’s shoulder

16 Walker had scon Gallagher carrying the purse the night before,
{TORT 920,

12



Appellant Ycame to his foet guickly” and scemed anbarrassed ks pants were off
Appetiant put on his pants. Walker told appellant that her grandmother was sick fn the
hoapital and that she needed o zo home tmmediately to babrysit her sisters, She bl

ha

appetlant that her mother's boyviriend was outside and that she needed to get her stuft
out of the apartment. {1ORT 924923 Appellant told Walker that she did not need
o loave, as he was going to Las Vegas and she could have the apartment to herself
She refused but Walker told appellant that she would come back and check on the
apariment while be was gone. She walked off. (10RT 923

Walker's mother’s boviiend assisted Walker in collecting Walker's and Flynn's
belongings and putting them i his tuck, (1ORT 925 When Walker told her
mother's boviriend that she thought appeliant killed Callaghber, he old her that it was
“erazy” and that appellant was “bullshitting” her, (JORT 9263 However, as Walker
il wanted 10 remove her bolongings from appellant’s &;33.3“(233@'{}5: as sann as possible,
she went down the street whore her friend, Cindy Keller 2 Bved, Walker explamed
the situation fo Keller and asked for Keller o help her move the rest of ber belongings
put of appellant’s apartment. Walker and Keller want back to appellant’s apartment,
Walker imtrodussed Keller to appeliant. Walker and Kellor continued to take Walker's
belongings out of the apartment as appeliant stood in the hathway near the apartment
door watehing them. (10RT 927} At one peint, when Keller was 1o the hallway and
appeliant was in the kitchen, Walker asked appeliant “what happened to that gist last
night,” Appellant told Walker, “she ran off with some Mexican last night and some
Mexican walked up and she watked away with him)” (10RT 928}

3

At one point, Walker saw appellant in the living room going through

Gallagher’s purse, Walker saw appellant poll a wallet and checkbook out of the purse,

(TORT 928, 934-933) Walker alse asked appellant for some woney and e told

17, Walker wanted o expedite moving out of appeliant’s apartment by
ysing Walker's track, rather than spending time unlbading her mother's
hoviriend's wuck, (10226-927 )

£



Walkcer that he had no change. Appellant told her he would go get some change, and
he left the room. (TORT 9289303 A1 that tune, Walker looked inside Gallagher's
purse and she saw CGiallagher's saming on the Hoor, (TORT 929030, 937038, Peo.
Bxh, 3 fearringly Walker also saw Gallagher's car keys on the counter. (JORT 992-
995} When appellant retarned with the money, Walker moved away from the purse.
{1ORT 829-930.}
1. Gallagher’s Burning Truck Is Discovered And Her
Bedy Is Found Insile
On Septernber 29, 1993, at approximately 630 1o 635 aum., Hoora Kushan
drove into the rear parking lot of the Laurs! Wood Convalescent Hospital, located at
13000 Viciory Boulevard in Norih Hellywood, Faushan worked as s nurse at the
hospital and was going to work that moming., (10RT %97-999, 1020} When Kushan
engered the parking lot, she saw g pickup truck in the drivewsy facing some trash cans.
The truck was parked and the driver”s side door was partially open, (JORT 89916003
Kushan saw the arm, elbow and part of g leg of aman, The man’s elbow was sticking
out the door and the man’s body was Ieaning towards the passenger side indo the truck,
as if he was getting something from the dashboard. (TORT 1001, 1008, 1036, 1038
The man had long light “blondish” hair and was wearing blue jeans and a short-sleeve
shirt, (TORT 1001, 1003, 1036-1037.) The man’s hair resembled appeliant’s, (JORT
H312-1014) Kushan parked and exiied her car. When she exited ber vehicle, she
tooked at the pickup truck aggain, (10RT 10011002 Kushan saw the same loag
blond bair leaning towards the passenger side, but :simnpﬁd, As Kushan locked more
closely, she saw smoke coming from the dashiboard on the passenger side. (1ORT
1002y Blushan observed that the pickup truck had Colorado hicense plates, (JORT
1O02-1002 )
Kushan went inside the hospital and asked the nurses i they knew o whom the
track belonged.  hushan also explained that she saw smoke comipg from the

dashboard of the truck. One of the nurses suggested that they go back outside and
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obvtaun the hicense plate number so they could announee it on the hospital’s public
address systom, {(TORT 1003} However, when Kushan went back ountside, she saw
flames coming frony the hood of the vuck. (IORT 1004, 10211022 Anothey
emploves fried o put out the fire usmg a fire oxtinguisher, Kushan ran back inside the
hosprital and wld some of the other nurses to move their cars and asked someone o call
11, (TORT 10040

At approximately 6:40 a.n., the fire department arrived and extinguished the
five, (1ORT 1006, 10311052 Los Angeles Fire Diepartment arson investigator Tin
Hamson arvivad at the scene of the fire at approxinately 720 an (JIRT 1046-1040 3
Hamson was informed by frefighters at that time that there was a body m the cab of
the prekap truck and he tater noted the presence of a body nside the cab of the truck.

(LIRT 1050-1081, 1063-1068.)

k. Forspsic Evidence

When Hamson arived gt the scene of e braning track, be noted that the tuck
wag a 1977 Ford halfton extra cab and had Colorade oense plates, {(TIRT 1084
Hamson examined the scene and concluded that the fire originated in the passenger
area as the reqult of a amnable Hgoid bedng distibuted In the interior and dgnied by
an open flame, (LIRT 1055-1056,) Hamson detected the odor of gasoline duving his
investigation and determuned that gasoling was distribated throughout the caly, (TIRT
F56-1088, 10-60-1061) The lowsr extremitios of the bedy found inside the track
wire “heavily charred” but the Hoor carpet was mainly intact and was indicative of the
presence of g Hammable Dguid, (TIRT 1038 In Hamson s opinien, the five was
intentonally set, and Hamson believed that the five was sot m order o conceal a
homicide, (TIRT 1059} Hamson reachod this conchusion based on the fact that the
gasohne appeared to have besn distributed o cause g ot of damage and was present
i greas where one Ycould not got unless it was distributed” (TIRT 1060-1061 3
Hamson concluded that the Bre did not originaie i the cogine because the only things

damaged in the enging were mabber grovamets between the frowall and the engine

el
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Lo Angeles Police Departinent Officer Randy Hoffinaster also responded to
the five and wrived during the “clean-upstages of the vehicplar fire, (13RT 1577-
1379y Offlcer Hoflmaster, who was the first police officer at the scene, looked insude
the pickup truck and observed a victum mside the vehicle, (13RT 1379 Officer
Hoffmaster seoured the orime scene and watted for additional units o arvive, (13RT
1580-1581) At approximately 710 am., Los Angeles Police Department Detective
wichael Coblentz received a call to respond to the parking ot behind the convalescent
hospital, (13RT 1602-1603 ) Detective Coblontz wont to the location and saw that fire
depariment personnad bad recontly extingnished a fire in the area of & pickup track,
{IART 1603-1604.) Detoetive Coblonty observed a galvantzed metal compariment on
the back of the pickup trock that was secured with a combination padlock, (13RT
1605y This compartment was forced open with cutters and Detective Coblentz
coptinued his investigation.  (13RT 1606 A purse coptaintng documents and
photographs were found inside the truck, as well as a marriage certificate, {(13RT
1616-1617) At somme point, Detoctive Cobleniz became gware thet the victim in the
truck was Sandra (allagher. (13RT {806

On October 1, 1995, Los Angeles County Coroner’s 2ffice Forensic
Pathologist D, Frisby performed an autopsy on the body found in the truck, wentified
as Samdra Gallagher, Dr. Frisby was supervised by Dr. James RBibe, (TIRT 1093~
1099 D Ribe performed mast of the dissection of the neck and Dr. Frisby dissected
most ¢ {ihe ather parts ol the body. (1IRT 11 Dr. Frisby prepared the antopsy report
and Dr. Bibe reviewsd the report. (JIRT 1000} Gallagher's back was “severely
charred” down to the muscle and the front portion of her body was “less charred.”
Gallagher's right lower leg was severely bumed down to the nausele and bone. (1IRT
PIIE-1E120)

Doctars Frishy and Ribe concluded that Gallagher died from asphysia due
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el strangulation, (JIRT 1101, 11120 This conclusion was based on the presence
af ved briasing or bleeding on the right and lefl stemobyvoid musecles, a hemorrhage on
the nghi-hand side of the lower part of the voice box and on the Jeft side of the vowce
hox, brubsing o the thyroid gland, broken cartilages on the left-side of the throst, and
mauliiple hemorrhages inside Gallagher's tongue, {HIRT 1IO2-1168) Drs. Frishy and
Ribe also concluded that Gallagher was already dead ot the tine her body was hurned,
as determined froms the lack of carbon monoxide i her bloodstreans and the ahaence
of black material in her windpipe, (VIRT 1H2-1115

The absence of any petechia in Gallagher’s eves supaested that there was no
shifting of the position of the hand at the time of strangulation. (JIRT 1118, 1123
D, Ribe opined that itwould take “abont g minute of contimuous compression” o die
a;f:«fimnguiaii{m, and that the victirn woudd lose consciousness within six 1 ten secomls
of complete neck cormpression. (LIRT 1108 Altogether, Dr. Ribe estimated that it
swould take at least 30 seconds and less than six minutes to strangle semeone. (11RT
11203 Therefore, the killer would have needed to contimug t strangle the victm alier
the victim fost consciousuess, (LIRT 11090 OGallagher had 10 volume percent of
aloohol in her bloodstrean, and there was no indication of drugs in her bloodstrean.
(LIRT 1116, 1124

On Qotober 5, 1995, at 138G aum,, Detective Coblontz served 2 search warrant
on appellant’s apartment, apartment pusaber 1121 a1 6643 Woodman Avenue, (13RT
TAO7-1608)) Detective Coblentz knocked on the door of the apartasent and, after there
wias no answer, had the apariment manager open the door. (13RT 16093 Detective
{Coblentz found no one side the apartnent gnd the apartment had very Witle furmiture.
(PART 1609-16200 A vellow metal-hooped earring belonging to Gallagher was
recoversd fom the kiichen Hoor, (13RT 1611-1812; Peo. Exh, 3 {gold hooped
parringl) This carring had been purchased by Gallagher af a Ross department store in
the presence of hor husband, and it wags the carring that be saw her wearing when he

met her for lunch the day before ber purder, (ORT 638, 664672, 13 RT 1413-1615;



see alse Peo, BExhe. 4 & 6 [receipt from Ross Department store for earringl.) A vellow

>-;J

package of cigareties was aleo found on the kitchen counter, (13RT 1612-1612; see
also 9RT RI3 [Flyon's iestimony that the cigarettes “look{ed] Bke” the tpe of
cigareties that Gallagher was smoking], 10RT 209 ['Walker's tostonony that the
cigarettes found in ihe apartent looked like the ciparettes (allagber had been

syaoking )

Appellant’s Cross-Usuntry Flight And Ultimate Apprebension

a. AppeBlant Flees Loudsiana And Moets Andy Lou
Sutton

T easty Movember, 1995, Thevesa Whiteside Hived in a one-bedroom apartment
at the Port Au Prince apartment complex in Bossier City, Lowisiana ® (127 1366-
1367, 1370 Whiteside lived in the spartment with her friend, Andy Lou Sutton,
{12RT 1370-1371.) Sutton, who wags five foot, seven inches tall, waghed 125 pounds,
and had red hair, was 2 “very beauiitfil giel” with an “ouigoing personality.” (1ZRT

)

~.\_§

13

On November 2, 1995, Whiteside and Sutton went to the “It°H Do Lounge”™ i
Bogster City, (1ZRT 1372-1373.) Whiteside and Sutton were sitting at the bar when
appellant walked in, (12RT 1376 Appellant was wearing blue jeans, g striped dress
shirt, and he had long “Meached” Mond hair, (12RT 1377-13783 Sufton fold
Whiteside, *T like that” (12R7T 1376 Whiteside then went to Mr. Bill's Lounge,
where she worked as a bartender. (12RT 1371, 1378 Later that evening, Sutton
catled Whiteside and told Whiteside that she had “someone staying over that night”
andd that Whiteside s pillow and blanket would be on the couch. (1ZRT 12781379
Whiteside returned to hor apariment at approximately 3:00 am, on Mov cmb@? 3, 1995,
At that time, Sutton introduced appellant to Whiteside, (12R7T 1379

At approximately 13:00 am. on November 3, 1998, appellant, Sution, and

18, Bosster City was across the river from Shreveport, Lowsiana,
{12R7T 13665
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Whitestde woke up and they “sat arcund™ and talked. Appellant told Whitestde and
Sufton that he was a ruck driver and that e drove 18 wheeders.” {12RT 138G-1381 )
{ater that day, Sutton told Whiteside that appedlant “had o go™ o Jackson, M zss«zp;%z
to retrieve his 18 wheelar” trock, and asked i appellant’s oxasting red truck would be
“all right” in the parking lot. (12RT 13811382 Whitesids told Sutton, “yes,” and
she subsequently drove appellant to the Grevhound bus station in Shreveport,
Loutstarna with Saton. (12RT 1382-1383) Appellant told Whiteside and Sutton that
we would retuen that Sunday, and he got cut of the car and gave Sutton s kass, (12RT
1383y batton gave appoliant her selephone number and appellant asked Whitsside o

Hake care” of Sutton, {(12RT 13831384

b Appellant Murders Tina Cribbs In Florida
1. Appeliant Checks Into The Tampa § lan
On Raterday, Movember 4, 1995, Mildred Kedly wag working as the naght oferk
at the Tampa ¥ {nn located at 4530 Bast Columbus in Tampa, Plodda, (TIRT 1134~
11353 The motel had two floors comsisting of approximately 48 roonss, and the front
office was located near the road. {TIRT 1135-1136) That aftorncon, appellant
checked tnto the motel, {TIRT 1136-1139; see also Peo. Exh. 27 {regisiration fonm])
Appellant arvived by a taxt cab, eaterad the otfice, and asked if there wore any .z'{x'.rmé

3

avatlable, Kelly told appollant that rooms were avatlable and appedlant wet back
outstde to the cab, patd the taxi driver, and went back imside the office {0 rent a roomy,
(TIRT 1139-1140) Appeliant had long blondishi-tan hair and he had “gorgeous blue
eves.” (PIRT 1139} Appcilant filled out a registration form, writing that his name
was Cilen Rogers and bisting an addresy in Jackson, Missssppt, {TIRT HIE0)
Appeliant also provided g Mississippl diver’s livense oumber, (HIRT 1140-1141)
Appetlant asked for a room for two days, and Kelly indicated on the registration the

appeliant agreed to yent a roomn for November 4 and §, for a total of 862,530, (1IRT
1142-1143 ) Appellant paid Kelly for the room in cash. As appeliant was filling out

the registration form, be told Kelly that his truck was broken down and that it wonld
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take two days w bave it fixed. Appellant also told Kelly that be was very tired and
wonld “probably sleep the finst dgy” {(TIRT 1144) He indicated that he did not want
to pay an optional surcharge to open a telephone line i s room, a5 he did notintend
to make any phone calls, {TIRT 1148 Appellant also told Kelly he was “from up

North" {HIRT 1148 Kelly gave appellant the key toroom 118, {1IRT 1141,1145)

2z, Appe?iéxit Meets Tina Cribbs In Gibsonten
O the morning of Moverber 3, 1998, Donald Daughtry was working as g cab
driver in Tamspa, Florida, (1IRT 1159 During the early morning hours that Sunday,
Digughtry went to the Tampa § Imn to pick up a fare, (JIRT 11591162 When
Daughtry arnived, appellant came out of a roor on the first Soor of die moted, got into
the cab, and stated St he wanted 1o go to the Showtown Bar in Gibsonton, Flonda A
(LIRT 1160-1153.) When they arrived at Gibsonion, appellant asked Daughtey to et
him off at the edge of the highway, approximately 50 to 80 feet from the Showtown
Bar. (VBT 1166-1167, 1171 Appeliant paid bis fare and exied the cab, (1IRT
11653
A1 a bitle before 1:00 p.n., appellant went inside the Showtown Bar, (1IRT
1185y At that thme, Lynn Jones was working as a bartender, (VIRT 1176}
A.ppz:?i;mt, who had fong blond hair and “beauntifid blue eyed” staved in the bar for
approximately four to five hours that day® (JIRT 1179-1182) During that time,
appellant and Jones “bam&f d1” (LIRT LIRG-FIRL)Y Appeliant told Jones that his
name was “Glen” {11} 189y Jones asked appellant if he was “with i,V bt

appeliant did not know what she was wiking about. (JIRT 1183} Appellang

19, Gibsonton was a comupnnity, approximately 15 to 20 minutes from
the Tampa § Motel, where caraival workers lved during the offiseason. {(HIRT
1163, 1176-1177)

20, Jones also described appellant as having a beard, (TIRT 1182

21, In Cabsonion, i someone asked, “Are you with #1777 they would be
asking f vou work with the carndval, (1IRT 11730
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responded, "With what?” and Jones asked, “You're not with the carnival? Appellant
then told Jones that he drove tracks for the carnival, {(1IRT 1182 Appellant ordeared
2 beer when he fivst entered, but did not order any food, {HIRT 11840

At approximately 200 1o 2:30 pam # Ting Oribbs and her friends, Ulndy
Torgervson, Jeannie Fuller, and Ruth Megre®¥ went to the Showtown Bar® (LIRT
P84, 12021204, 1ZRT 1271 OUnbbs was 34 years ofd with auburn hair and was
iesing a front tooth, {HIRT 1218 Cribbe drove to the bar i her car, a white "93 or
‘04 Ford Festiva that ber mother had porchased for her earhier that vear, (1IRT {203

1219, 13RT 1509 cee alen HIRT 1179 When they amived, Cribls and hor fniends
sat at a fable and ordered some drinks while appeliant sat at the bar. {1IRT 1185
1204-1206.% Appellant sent over a round of drinks o the women, (1IRT 1208
Fuller wont o the jukebox and appellant approached her and asked 1f she was mamed
or single. {12RT 1272-1273; sce aleo 1IRT 1208, FIRS-1186.) Puller told appetlant
that she had a boyiriond and appeliant told her that he did ot date married wornen or
girls with boyirends, (12RT 1272 Puller returned 1o the table with her Biends and
appeilant porchased another rouwnd of deinks Bor the women, (TIRT HIRS-1187, 1208,
P2ZRT 12720 Foller left the bar, a5 she needed o go home do her son, (127 1274
Cribbs and oy remaining friends then went up fo appellant, Infroduced themselves, and
thanked him for the drinks, {TIRT 1208 Megret told appellant that she had a
boviiend. (JIRT 12091210 At one point, Torgerson wld appeilant that she was
married and appellant said, “1 don’t go after gitls that are mamied and have

hoyiriends” {TIRT 1211 Appelant told the women that his name was “Randy.”

32, Yones stated that Cribbs and ber fiends amived arcund 4:00 {0 500
g, {HIRT HISS)

23,0 According o Fuller, the group consisted of Cribbs, Torgerson, and
{

herself, (12RT 12720

24, Cribbs, Torgerson, and Fuller all worked at Bamada Inn in Apclle
Beach as housekeepers. (VIRT 1201-1202, 1219, 12RT 1271

21



{(LIRT 1208; gee slso TIRT 11890 Torgerson left the bar o go home and get some
more money. (1T 12093 Fuller, and Negret also left, leaving Unbbs alone at the
bar with appellant, (1IRT 1187

Unbbs and appellant spoke for approxunately 45 minutes {o an heur, {1IRT
1188, Dhuring that time, Torgerson returned and sat down with Cnbbs and appeliant.
(LIRT 1208, 1211 Appellant asked Cribbs if she could give him a dde and Cribbs
agreed, (VIRT 12110 Torgerson then of) the bar, at approxinately 545 pan., o pick
up ber hasband, Before Torgerson loft, she told Cribbs to remember o go to work the
following day. Torgerson also wid Cribbs to “Ible carcful” Cribbe responded to
Torgersan, “1 will give vou detadls tomorrow,” (TIRT 1212

3. Appslant And Cribbs Leave The Showtown Bar
Togothey

Atapproxmately 6:30 1o 7:00 pan,, Cribbe got up and told the bartender, Lynn
Iones, that she was going to give appellant a ride. Uribbs also asked Jones o el hex
mother that she would be back in 20 minntes, as they were expecting Cnibbs's mother
e come o the bar, {TIRT 1I8R, 1191} Appellant and Cnbbs walked out the door,
(1IRT 1192y Cribbs's mother, Mary Dicke, walked itnside the Showtown Bar
approximately 20 1o 30 minuies after Cribbs had left® (1IRT 1192-1193)) Dicke saw
her daughter’s drink at the table where they nsually sat. She picked up the beer and it
was “plumb ol and fce cold”” (TIRT 1222-1223 ) Dicke, who thought ber daughter
waz in the bathroom, sat down and waited approxumately five to seven minutes, She
then went and checked the ladies” room and, not finding her daughter there, asked the
bartender if she knew where Cribbs was, (VIRT 1223 Jones toid Dicke that Cribbs
had given someone a ride and that she would “be vight back” (11RT 1193, 1223-

12243 Dicke then watted another 30 to 43 minutes, and then called Cobbs s pager at

23, Ascording to Dicke, she had plans to meet Cribbs ai 3:00 pan,, but
did not amrive ot the Showtown Bar anti] 4:00 or 300 pan, (1IRT 12205}
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approxirmately 7:00 to £:00 pan® (TIRT 122441226 Dicke received no response
and fmamnediaiely paged Cribbs agait‘z, (HIRT 12260 Dicke began o worry shout
Cribbe, (LIRT 12270 Dicke and Cnbbs bad a systems where 31 there was an
emergency, she would input the nummber “69.7" (1IRT 12263 Over the course of the

gvening, Dicke paged Cribbs with thelr emergency code approximately 33 times.
{HIRT 1228 Dicke :vez)i'uaﬁi_}y returned bome, but called the police because she knew
Cribbs was in “trouble” (HIRT

4. Appellant Hangs & “Do Mot Distorb” Sign On His

Motel Room Door And Leaves The Tanipa 8 Ion The
Mext Morning

Daring the evening of Movember 5, 1995, ot approximately %:00 to 830 pan.,
Chenden Patel, the owner of the Tampa ¥ Inn, noticed appellant near room 19,
PRT 1230-1233) Patel saw appellant bending into a small white car. (TIRT 1233
Patel then walked past room 119 and saw appellant standing at the door with two
suiteases, {1IRT 1234 The white car was parked in front of room 119, {1IRT
1235} Patel veturned to the front office and, s short while later, appellant went to the
office. Appeliant told Patel that he wanted to pay for another day, {1IRT 12346 Palel
told appeliant that i he wanted o stay for any additional tine, he would need to pay
before 1100 the following morning, (JIRT 1235-1237) Appeilant V‘Add Patel foran
additional day, extending his rent until Tuesday morning. {(HIRT 1237 Patel also
advised appetlant 5 not leave his luggage in his car overnight. {TIRT 1236, 1238-
1239 Appellant asked Pated for a “do no disturb” sign, and Pate] wld appeliant that
she did not have one, (1IRT 1236, 1239y Appellant also told Patel that e did not
want any maid service or anyvone o go inhis voorn, (VIRT 123891240} Patel mude
& notation {or the clearing maids not o go into appellant’s wom the ollowing day,

(HIRT 1240-1241, 1254, 12RT 1283

s Dicks had given Cribbs o pager because Dicke took care of Cribbs’s
FW SOI5 9 dzx,n Cribbs was gt work, (JIRT 12250
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The following morming, on Monday at approximately 900 aum., Patel saw
appellant drive away in the white car. (11RT 1241.1242, 1248 Later that morning,
after 11:00 a.m., she noticed 2 handwritten note on the door to reom 119, (TIRT 1241~
1242 The sig,;m said “do not disturb.” {(VIRT 1242-1244; see also TIRT 1252-1283
{Chartion’s cheervation of the “do not disturb sige™].)

B, Cribbs's Purse Is Found In & Trash Can At A Rest
top Just Egst Of Tallabassee

Cm Monday, MNovember 6, 1995, Michael Pitts was working for the Assoctation
of Retarded Citizens for Madison and Jefferson Counties. {13RT 1821-1522)) Pitg
was emploved a5 a rest ares attendant on a mobile janitoriad crew, and wag sent ont o
do maintenance and janitorial tasks at rest stops. (1IRT 18221823, 1536 At
approximately 900 aun., Pitts arrived at the rest stop, just east of Tallahassee® on
Interstate 10, (13R7T 1828, 1530, 1540, 1542, 1557 At approximately 1030 am,
Pitts emptied the trash can near the front parking ares on the westhound side ofthe rest
stop and found a purse on top of the trash can. (13RT 1342-1343, 18361357, 1547 )
At that time, John Maslar, the Quality Assurance Coordinator for the “Respect for
Florida” program, pulled inlo the rest area, (13IRT 1338, 1342-1343) Maslar, who
coniracted with Pitts” emplover, Ernest Bruton, was going 1o the rest area for a meeting
with Bruton. {13R7T 1539; see alse 13RT 1524-1526) When Mastar pulled up to the
resst stop, he saw Pids pull a cluteh purse out of the trash can. (1387 1344, 1353
Pitts handed the purse to Maslar, {13RT 1552) Maslar opened the purse 1o fook for
identification, and saw identification for Tina Cribhsa, {13RT 1544 Maslar waited
approsimately 10 mingtes wnild Bruton amdved, and they conducted thelr wmesting.

During this meeting, Mastar gave Beaton the purse. (J3RT 1543-1548, 1553, see also

27, According to Tampa Police Department Detoctive Julie Massucel,
itwould take apﬁmxm:a"t? v four to five hours to drive from the Tampa § Ion
to Tallahassee, {1XRT 1349 To get from Tampa to Tallahasses, & person
wold take Highway 7510 Tnterstate 13, and then take Interstate 10 1o Interstate
12, CLARTY 15561562



13RT 1526-1527.) Bruton ook the purse back to bis office and unsuccesstully tried
to call the wiephone nomber listed on the wentification. {(13RT 1527-1328.} Broton
alac called a facility Hsted on a check stub found i the purse, bt was iold that Onibls

had not been there, {(13RT 13271528}

6. A Body Is Discovered In Room 119 At The Tampa 8 Inn
On Tuesday, November 7, at approcimately 1000 am., Erica Chartton, the
housekeeper Tor the Tampa § Inn, arrived at the motel. While in the office, she
abserved that room 119 was dus o checkout and that she would need 1o clean the
roorn, {1IRT 1258, Chartton wend to the room and saw that the “do not disturly” sign
was still there. ( IRT 1256-1257) Chardion konocked on the door and nobody

Ed
Il
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answered., (1IRT 1237 Chardton then entered the room. The bed looked like
someons had slept on i, She pulled the sheet halfway out of the bed and then went
inside the bathroom to get the towels, {1IRT 1256-1257 Chartton pushed open the
bathroom door and saw binody shoes, panis, and towels on the groumd, (TIRT 1257
1258y The shower curtain was closed, but Chariton saw the top of 2 woman's bead
in the bathtub, {1IRT 12381259 Chariton koew that something was “erribly
wiong” and ran out of the room soreaming, (HIRT 12380
Mearrwhile, Hillshorough County Shedfl’s Departrend Deputy Donald Morris
wag working in full weform in an unimarked police car in the parking lot of the Tanapa
8 Inn. Deputy Morrs would habitually drive throngh moted parking lots m the area
ooking for stolen velidcles, (J2RT 1276-1279) As Deputy Morns was parked in the
fot, Chariton ran out of the room velling, “bathiub, body” (FZRT 127%, 1282, 1290}
Deputy Morris went fo the room and went inside, (IR 1258, 12803 As Deputy
dorris made hs way through the room, he started 1o see blood. The bed was uomade,
the television was on, and there was ¢ “little Blood on the floor of the vanity arer” o
the left of the bad, (12RT 1280) Deputy Morrds went inside the bathroom and saw
a pile of wet clothes and tennds shoes in front of the toilet, 1t looked like there was

hload on the clothes, (12RT 1280, 1288-1289.) The shower cortain was drawn alost
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completely closed, but Deputy Morris could see the top of @ person’s head. {12R7T
1280-1281, 1282 Using his baton, Deputy Momis moved the shower curtain back
and saw a white ferale laving in the bathinb. He then radioed for other police unis,
after realizing that he had not checked under the bed or in the closet and was concerned
for his own safery. {12R7T 1281, see also Peo. Exbs, 31-33 [photos of bathroom and
bady i bathiubl} Tampa Police Depariment (ficer Robert Baxter responded to the
radio call and arrived at the Tampa 8 Motelat 150 am. (12RT 1293-1297) Gfficer
Baxter walked into the room, and then inio the bathroom ares, and observed a body of
a white ferale inside the bathiub, (12ZR7T 1295} Officer Baxter noted that there was
Hvidity, or pooling of blond, on the left side of the body, mdicating that the woman had
been dead for Ysome time” (12RT 1296-1297)

The room was seonred and cordoned off with polion tape. (12R7T 1281, 1283,
1297-1298; see also 12RT 1331 Officer Morris and other officers then waited for the
Tarnpa Police Department homicide detectives to respond. (12RT 1293 Deputy
sorrs also went to the frant office © bry to determing who had rented the room,
(1ZRT 1292y Deputy Momis recovered a registration slip with appellant’s name,
which he later provided to the homicide detectives. (12RT 1292-1294, 13391240}

Tampa Police Department Detective hulie Massucel axrived at the Tampa 8 Ton

at approximately 1100 am. {(12RT 1323, 1330-1331) Massuccl went 1o room 119

and saw a handmade “do not disturh” sign banging on the door. (12RT ] 1344)
I conducting her investigation, Detective Massuoct entered the oo Thers was 2

bed with two end tables. There were some crumpled pieces of paper on the Hoor and
some paper in a garbage can, (12R7T 13330 Thetelevision was on, {1ZRT 1334} As
Wuseneet walked towards the rear of the room, she saw some smeared blood o a
sounter top i the fover area. {12R7T 1334, 1336.) There was also blood on the floor
of the foyer. (12RT 1339

To the right of the fover aren was a bathwoom with @ toilet and 2 bathtub. There

was 2 pile of clothing gnd g pair of shoes on the Hoar next to the toilet, and the clothing
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appeared o be ssturated with bloed, (127 13341335, 1338 Included in this pile
was a palr of black icans, and the jeans had @ tearing. (12RT 1338} Blood was |
smeared all over the shower stall of the bathroom and was dnpping down the bathtub
and off the totlet. (12R7T 1334-1338, 1338} There was also some Bood and some
pralled-up toilet paper inside the wilet, (12RT 133421335 A white fomale was lying
irs the bathtub, with her head at the end opposite the faucer. (12RT 13353 The body

was {nce-up, and there were some articles of clothing in between her fegs, (12R7T
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1335, 1338.) There was a wash cloth i the sink grea covering the sink stopper, and
thers was hlood dopping down from the bathroom sink counter ares. (12R7T 1337,
1339} Reveral cigarette butls and a small gold bracelet were found in the sink dram.
{12RT 13395

Detective Massucei examined the body found in the bathiub and noted
numerous stab wounds, including a “very significant stab wonnd to the right buttocks
area,” a “large stab wound under the loft breast,” and smaller nicks on the chest area,
There was aleo 2 long scratch Vdefonsive” wound on the wrist ares, as well 2
rumerous bruisings to the anms and back. {12RT 13433 The stab wounds on the body
corresponded to tears found inthe jeans and shivt found on the bathroom toor, (1ZRT
1344-1345) Based on this finding, Detective Massueoi believed that the victim was
clothed at the time of death, 1t appesred that the homicide happened Ysome time” prior
to the discovery of the body, as the body showed Hvidity indicating that the viothn's
body had been in the bath for more than s fow bowrs, (12R7T 1346-1347) Delective
Wassucol estimated that the victim's body had been in the bathiad for g manbmuam of

frve hours, and possibly fonger than 10 or 12 houps, {(12R7 1347

7. The Body Is Identified As Tina Cribbs
On Tuesday, Mary Dicke was watching a television news program and leamed
that 2 “lane Doe” had been found murdered i a motel. The news report gave a
deseription of the victdm.,  Dicke “kpew” the victm was Cribbs based on the

deseription and called the police, {(TIRT 1227-1228) Hrnest Briten, who had teken
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Cribbs’s purse home, was also slerted o the television news by his wife, The news
program Hsted Cobbs™s name, and Bruton believed that the same given on the
television matched that of the identification found in te purse. The next day Hruton
checked the purse and then contacted the Shertff's Department. Bruton subsequently
ook the purse W the Shertfls Departiment and turned it over to them. (13RT 1328-
15293
¢. Appellant Returns Te Florida And Murders Andy
Lon Sution

The day before appetlant was expected to return to Louisiana, he called Andy
Sutton and told her that he would be delaved bocanse tus rack “wasn't ready yet”
{12RT 1384-1383) Healso told Sutton that he had purchased a car for her, as Sutton
did not have a vehicle, (I2RT 13861387, see also 12RT 1372

O the morning of November §, 1998, Theresa Whiteside woke up and Sutton
brought her & cup of coffee. (1ZRT 1384-1385) At that time, Sutton told her that
appellant was outside n the parking 1ot “cleaning up” the car be bad purchased for
Sutton. Sutton alse old Whitestde that appeliant needed to borrow some tools to iix
a headlight “or something.” (12RT 13855 At that same time, neighbor Steding
Fontenont saw appellant walking back and forth to g white Ford Festiva three-door
hatohback from g red truck. 1t appeared that appeliant was trying to fix a taillight on
the Ford Festiva. (12RT 14231427, 1432-1433, 1437

Appellant evertually went back inside the apartment and Whiteside asked
appellant what kind of car he had porchased. Appellant told Whiteside that ¢ was
“some Kind of Ford” and he old ber I was a “some 90 model” (12RT 13865

Appetlant also stated that he got the car from a friend and that he pad his fnead $400

b
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and wonld pay the rest of the money for the car later, (12RT 1386-1387.) Appellant
alse asked for the lncation of the Department of Motor Vehicles, as he tnihicated that
he intended to change the registration on the car to Sutton’s name, Whiteside mads

arrangements to meet appellant and Sotton later that day at the “ICH Do Lounge,” and
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Whiteside left the apartment. (12R7T 1387

At approximately 2:00 0 330 pan, Whiteside went to the “IUH Do Lounze,”
and saw appeilant and Sutton there, When she srrived, Whiteside saw appellant’s red
trick ouiside the bar. After she arrived, appellant spproached Whiteside, pat his arm
arcund her, and told the bartender o get Whiteside “whatever Tshe] wanted” (12R7T

1384 Whiteside, who felt uncomforiable with appellant™s arm around her, ondered
a beer and then extricated herself from appeliant and walked towards Satton, (12RT
[3RE-1389) Whitsside sat down with Sutton and drapk ber beer while sppeliant
reraned at the end of the bar, (12R7T 1389-1380) Whiteside told Sution that she did
1ot want appeliant o stay at the ‘%‘g}:fz.i‘t}’{‘v“-ﬁ’i anvinore and that appellant “needed © go”
Sutten responded that she would “take care of that” Then, sppellant, Sation, and
Whitestde decided to go to the “Tonch of Class” bar. (12RT 13%0)

Appellant and Sutton stopped and got some cigareiies ot a food market across
the street from the “ICH Do Lounge,” and then they went 1o the “Touch of Class”
Lounge, meeting Whtteside theve st approxumately 4:00 pan, {1287 139G-1391) The
three sat down at the bar of the “Touch of Class” Lounge and Whiteside ondered
appeliant and Sutton a beer. As they were sitting, appellant began playing with the
back of Wihiteside s hatr, Whiteside motioned that she did not want appetlant to touch
her, and she told Sutton, “He dossn’™t know we don't go there,” Whitestde also wold
appeliant, " vou car™t hang, vou don’t need {o be hapnging around us” By this she
meant that appeliant could go away i he sould not handle his aloobol. (12RT 1381
As appellant “seomed Kind of deunk,” Sutton asked if she could take appellant back 1o
the apartment and let hum “sleep i of £ Whiteside told Sutton that would be “fipe”
and that she would call her later on. (12RT 13925 At approximately 430 pa,
appettant and Sutten walked out of the ¥ Touch of Class™ Lounge and Whiteside went

to work, (12RT 1392-1393)

Between approximately 1030 and 1100 pam., Si’f:i‘ﬁng Fontenont arvived at hus
apartiment at the Port Au Prince complex. (12R7T 1428 Atthat time, Fontenont saw



apspellant and Sutton park their vehicle in the parking lot, getout of thew car, and walk
wewards Sutton’s apartment. (12R7T 1428-142%, 1433}

At approximately 1100 pon., Whiteside called Sutton, but the phone just “rang,
rang, rang.” The phone rang spproximately 1010 12 times and the answeriog nachine
did not answer. (1287 1394 Despite appellant’s saddier indications that he and
Sutton planned o go to the bar where Whiteside worked later that evening, appeliant
anid Sutton never showed up at Whiteside’s place of eraploviment, (12871 13941395
Whiteside arrived home at approximately 3:00 10 330 am. on Thursday mormmg,
(1ZRT 1395-1396) When Whiteside got out of her car, she noticed appeltant’s red
truck m the gpartient complex’s parking lot. (12RT 1396 Whileside went to the
apartment dooy and uslocked the door. Hm& aver, the deadboli for the door was
focked, and Whiteside was forced 1o unlock the deadbolf using a key,%" {12RT 1396~
1397.) Whiteside walked inside the apartment. (12RT 1396-1397.) Asshe did so, she
heard another door shut, The Hghts were on in the Hving roon, dintng room, kitche
and bathroom, bul it appeared that no one was inside the apartment.  Whiteside
hollered oy Szﬁtt&m, fut nobody answered, (12R7T 1397 The bedroom door was shut,
hut there was 1o blanket or pillow set out for Whiteside 2 (12RT 1398} Whiteside
sat down and ate her food. She then went to the bathroom and put on a black t-shirt,
She went back out to the Hving room, put on the elevision, laid down, and eventually
fedf asteep ™ (12RT 12981399

Al approsimately 8:00 or €00 am., Whiteside opensd her eves because the
telovision volume was turned at “maxinon capacity.”” Whiteside grabbed the ranate

control from the cottee table, mimed off the television, and went back to sleep. (12RT

R R4

28, Sutton had never locked the deadbolt previousty, (12RT 1396

29, This was Sutten’s habit whenever Sutten had a male goest staving
at the apartment, (12R7T 1398

3¢, When she went to sleep, the telovision velume was not very loud.
{12RT 1400,



139944000 At approximately 10:00 am., Whiteside beard g koock at the door, She
ent up and weat 1o the door, and realized that Sutton’s ex-boviriend, Thomas Brvant,
was at the door ¥ (12RT 1401, 1417} Bryvant had unsuccesstully called the apartoent
a couple of tunes that moming, ooly to receive @ reeording the phone was out of
service, (FZRT 1417- 1418 When Brvant arrived, Whitestde asked bl to “hold on
a e, and she went to the bedroom door and knooked. When there was no
answer, she knocked again, and then opened the door, (12RE7T 15011402, 1418)
Whiteside saw the “covers all wrappod up debtly ke a present.” (12RT 1402,
P44 1405y Whitestde watked over towards the bed, stepping in water as she did so.
Whiteside satd, "Andy,” and touched the covers, She then ;}fgziix‘:s:i the covers oftf and
saw g pillow over g head and “a 1ot of blood from the chest ares.” Whiteside, who was
unable to el i the body was a man or 2 wornan, pulled the covers down further gnd
saw vaginal hairs, She called Button’s nare, and then pulled the pillow off the bead.
{12R77 1402, 1405y Whiteside saw “the most borrible agonizing facial features that
she had ever seen.” Sution’s grm was back behind her bead and there weare cut marks
toy ey vight wrist, Whiteside touched Sutton and said hey pame. (12RT 1402 She
then ran to the door and told Bryant, “There is something wrong with Andy” (12T
1403, 1418-1419)) Bryant van back to the bedroom. (12RT 1403, 1419 Brvant tried
i fon on the bedroom Hht, bt was unable to do so. (12RT 1419, 1421 He then
walked over o the bed, sat down on the edge of the bed, and touched bBation’s ann,
Sutton was “stone oold,” and b bnew she was dead. (12R7T 1419} Brvant tpuched
Sutton s neck amd the back of her head. He then turmed o Whitteside and told her they
peopded to cali 911, (12R7T 1419; see alse 12RT 14033 Bryart soticed the phone lying

on the fleor and he put the phone hack on the moetver, (1ZR7T 14195

31, Bryant had lived with Sufton for six months frem Febroary untd
August 1995 (12R7T 14135 They remained friends and bad talked abowt
getting back together. (12RT 1416-1417)
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Whiteside tried to call “9117 from the welephone in the living room, but was
wrable to et a “dial tone ¥ (12RT 1403, 1420)) Whiteside and Bryant then knocked
on a neighbor’s door in order o use the telephone, When there was no answer, Bryam

sugpested that they go to his truck and use bis cellular wlephane. (12R7T 1403, 420}
Bryant and Whiteside went out o lis car and Bryant called “9117 (12RT 1421
When they went out to the parking lof, appellant’s red truck was parked in the lot.
{1ZRT 1408

Bossier City Police Department authorities went to the muorder scene, focated
at 400 Preston Boulevard in Bossier City, in aparmment number 935 (12R7T 1439-
1440, 14471448} Inside the kitchen area of the apartoient were three butcher blocks
comtaining kuives. Howsever, the buicher blocks were not full and were missing

knives. { 12RT 14580-1431; see also 12RT 1%42.} A knife was Tound in the bedroom

mocks, (1287 14521453 Inside the bedroom, the carpet was stained with water™
and blood. (12R7T 14511432}

An autopsy was performed on Sutton’s bady and 14 stab wounds were
discovered, inchuding four defensive wounds on hey fingers and wrist, (12R7 1453
1258} One of the defensive wounds on her right hand went through the moscles of
her hand, {12RT 14553 There were also stab wounds o Sutton’s abdomen, uppa
body, back, shoulders, and torso, (12RT 14563 Iowas determined that Sutton died
from yarltiple stab wounds, (1287 1436, 1438 Some of the wounds were at deep

at 5.5 inches, and one of the officers deseribed the wounds as a hacking deal” (12RT

33, It was later discovered that the phone cards had been pulled out
from the walla. Additionally, the light bulbs in the bedroom had ben unscrewed.
(12RT 14571458, 1461}

33, The crime scens was videotaped. (12RT 1440-1441
34, Bossier City Police Department {“}' fficer Kenny Hamm testified that
the water came from the waterbed, as some of the stab wounds foond on

Suston's body went through her body and into the s @awﬁ}e(i. (1Z2RT 14603
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Bossier {1ty Police Department Dfficer Kenpy Hamm ran a vehicle registration
check on the red truck found in the parking lot, and Iearmned that the vehicle was
registered o appeliant, (12R7T 1449 The wuck was subsequontly impounded. (12RT
1449y (ficer Hamm also obtained a warmant for gppeliant’s arrest and put out a
nationwide broadeast for appellant’s apprebhonsion and arvest. (12R7T 1450

d. Appellant Flees To Tennsssee And Kentucky, And
fs Ultimately Apprehended In Kentucky

On November 13, 1995, Kentucky Staie Police Trooper Robert Stephens bad
set up a surveillance in the town of Ravenna in Esull County, Kenmcky, Trooper
Stephens was in an vnumarked police vebicle and not o uniforn, on state Highway 52
near Lee County in Kentucky, (12R7T 1470, 1472, 14741476, 1489 Harlier that day,
Trooper Stephens had been advised thet appellant was wanted for a crime, and that
appeliant had visited an aunt’s howse i Lee County. Trooper Stephens had been given
the desoription of a white Ford, and he had seen a photograph of appeltant. (12RT
1472-1473, 14751476 Trooper Stephons set up surveillance on a road that
intersected with the road on which appellant was traveling, (12RT 1475,

At approximately 230 pan., Troopor Stephens saw the white Pord drive by and
he began ollowing the car, (12RT 1472-1476) The car had Tennessee license plates
and Trooper Stephens “ran” the Hoense plate number. The plates “came back”
stolen from Tennessee, (12RT 1475 Trooper Sephens polled alongside the Ford
Festiva and observed appellant driving the car, {12RT 1478 Trooper Stephens then

“fell back,” and followed appeliant for “a hule while” (12RT 14761477 Appellant
began drinking beers, and he rolled down hie window and trew approxamately four
o five half-foll beer cans oul of the window at Trooper Stephens” vehicle, (12RT
1477, 14R2-1483)  Acconding to Trooper Stephens, i seemed that appellant was

“ntentionalfly!” throwing the beer cans at bim, as lis vnmarkad police car was madily



identifiable as a police vehicle ™ (12RT 1477)

Trooper Stephens radiosd o other officers for assistance. Another Kentucky
State Police Trooper pulled behind Trooper Stephens with his lights activated. (1287
1478 Appelant pulled 1o the side of the road a3 if he intended to stop, and Trooper
Stephens pulled aside as well, (12R7T 1478-1479.) Atthat point, appelant sped off
Appellant ran a red light, went through a small town, and crossed a bridge while on the
wrong side of the road, Trooper Stephens activated his lights and stren and followed
appeliant, (12RT 1478 Appellant, pursued by the two officers, sped past anvther
Kenjucky Siate Police trooper who was positioned in the middle of the road. This third
officer joined the pursuit, falling i hehind the other officers, Appellant was pursued
by the officers into Madison County. {(12RT 1479} Trooper Sephens was then
advized that a roadblock was being set up, However, the state police did not have
sncragh time 1o block the road completely and appetiant, followed by the three pursuing
officers, traveled past the roadbleck. {(12RT 1479-1480, 13RT 1491-1492% After
appellant went past the roadblock, tee additional officers joined the pursuit. (13RT
14971493 ) |

Appellant drove down the highway for another two miles, driving down the
wrong side of the road.  As appellant was posing a danger to other vebicles on the
road, Trooper Stephens was divected w “ram” appellant’s car. Trooper Stephens pulled
alongside appellant, but then sppellant “cut of " Trooper Stephens such that Trooper
Stophens was forced into 2 grassy arca at the side of the road. (12RT 1480.) Kentucky
State Police Sergeant Barnes pulled alongside appeliant and ramumed appellant’s car
over o the side. Appellant’s vehicle spun around. (12RT 1481 The pursuil
concluded approximately 30 to 40 minutes after it had first commenced, and mvolved
driving through four small towns covering approsimately SO wiles. (1ZRT 1474,

1481.) Appellant was taken out of the car, frisked, handooifed, and traosported to the

335. The unmarked police vehicle was @ Ford Crown Victoria and had
antennas and Hghts in the gl (Q2R7T 1477 )
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police station, {(12R7T 14872, 1484, 13RT 1493}
Kenty cky State Police Trooper Molan Benton conductad an inventory search of

g igioo e ohest

b el

ihe white Ford, (13R7T 1455 Inudethe car, in e backseal, was g
packed full of f'@c;{i, including peanut butter, “rice-a-rond,” and some spices, A child’s
comforter was also in the backseat ofthe car. These Hems were subsequently identified
by Whiteside as belonging 1o her. (13RT 1496-1498 see also 1ZRT 1367-1369) A

biack Ieather hilltold containing appellant’s driver’s licensg, as well as Sociad Security
cards for Whiteside’s rwo sons and United States currency, was found i the car
CI2RT 13881570 I3RT 1498 A Florida Hoense plate was recovered from the rear
hatchback area of the car. (13RT 1300} 366,09 was found sside the vehicle, (13RT
150341504 An unopensd package of GRC brand cigarettes with 2 Bentucky wx

stamyp, a partial pack of GPC cigarettes with a Kentucky 838 stamp, an empty pack of

\.b

GEC cigarettas with a Kentocky stamnp, & pack of Doral cigarettes with a Lounisiana tax
starng, snd a pack of Martboro cigarettes with a Louisiana tax stamyp, were alse foand
inside the car, along with nwmerous cigarette butts 2 (13RT 15041507 )

The white Ford was subsequently idemtified as belonging o Tina CUnbbs.
(IART 180941811 Property belonzing to Cribbs found inside the vehicle ncluded:
annbrellar 2 By Buffert cassetie tape; a palr of red sunglasses; notes i Crbbs’s
mother’s handwriting regarding flight mformation; a cap Cribbs had obtaimed from a
concert; @ cigarette Hghter with the name of Cribbs™s song a plastic cap; a letwer
addressed to Cribha; Uribbs’s hairbrush; a red bow tie that was part of Cribbe’s
uniform; a Hank Williams cassetie tape; a “Little Texas” cassette tape; & receipt from
the “U Save” store; a card for Cribbs’s voungest son; 8 stuffed toy that Uribbs had

nlaced on the car’s console; a Florida State t-shuirt that belonged to one of Cribbg's

36, Cribhe’s mother sioked Doral cigarettes and Dicke was “sure” the
cigarvette pack belonged to her, (13RT 15163 Cribbs smoked Mardboro Lights
cigarvettes, hike the kind found in her vebicle. Hii 1817,y According to
appeliant’s testimony doring the defense case, he smoked “Martboros,” as well

as generic cigarettes. (H4RT 1740.)
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sons; and & Ramada Inn pen. (13RT 15111820

e. Appellant Was Convicted Of Murder In Florida
Following a jury trial, appeliant was convieied of the murder of Tina Crbbs |

Florvida, on May 7, 1997, (12R7T [325-1327)

B, Defense Evidence

1. Appellant’s Testimony That Gallagher Left His Apartwent With
“Hteve Kele”

Din September 28, 1995, appellant was living ot 5645 Woodman Avenue in Los
Angeles, (13RT 1630} Appellant worked as o maintenance man in the boilding, >
and Christing Walker and Michael Flynn were staying in his apartment. (13871 1630,
1665 14RT 17120 At approsimately 1100 aun. that moring, appellant went by
himself 1 CFs Lounge to have a couple of beers, (13RT 1630-1631) When appellant
arrived gt UF's, he called Hs friend, Steve Kele® {12RT 1631-1632) Kele met
appeltant at CFs at approximately 1130 am., and they went to a bank in Sherssan
Caks. (13RT 1632} Kele gave appellant $1,000.00, and took appellant back 1o CFs
Lounge. (13RT 1632, 16641 Appellant then went back to bis apartment, changeid
clothes, and went back to CJ's and had a few more beers. (13ET 16325 At
approximately 30 pan., appellant went outside CFs o use the public pay phone.
{13RT 1631-1632) While talking on the phone, Walker and Flyan pulled up, and they
then parked in the back parking Iot. (12R7T 1632.) Appellant, Walker, and Flynn went
inside CFs fogether and ordered four to five beers and had a pizza. (I3RT 1632
1633) They staved at CF's Lounge for approzimately two and a half hours, and then

feft, (13RT 1632

e
N

37, Appellant also worked a3 a conlracior for a home improverment
center, {13RT 1663-1668.)

2%, (m oross-examination during the proscoution case, Walker testified
that appeliant had offered her $10,000 to go to Burope with him and Kele and
“drain bank accowts,” (Soe TORT 932}
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Appetiant, Walker, and Flynn got into Walker's car and they drove to MoBaed's
and parked in the back paking ot {(I3RT 1633 They amived at MoBed’s
apprasimaiety 700 w0 730 poa (I3RT 1633 The three went n’asidﬁ, sat at ihe har,
and ordered drinks ¥ Approximately s half-hour later, appetlant, Walker, and Flyon
sat down gt ¢ booth near the dance floor. As the bar wag “packed,” sppellant
approached Gallagher and asked i he, Walker, and Flyrn could it a1 her booth,
{13RT 16331834, see also 13RT 1655 Gallagher invited them to sit down, and
appellant and Gallagher talked. Gallagher introduced herself ae “Sam,” and appellant
murchased approzimately sixcio eight rounds of drinkes, (1387 1634 Appeilant and
Craltagher danced and Gallagher kissed appellant and sat on hus lap. (13RT 1663,
16661657, TART 1702 While he was gt MeRed's, appeitant called Sove Kele every
hour, as be bad planned 10 meet Kele at McBed's, (13RT 1635

Appetlant, Walker, Flyng, and Jallagher left MoRed’s @t approxtmately 120
aan. {1ART 1636 They planned to go 1o back o OFs, and appellant mtended for
Kele to meet with bim there, (13RT 1637 When gppelfant went o enter Walkers

car, e noticed that her dogs had made a mess i the backseat. Appellant refused io go

>13\

i Walker's car, and he went with Gallagher in her truck (0 CFs, {13R7T 1636-16237,
16671865, 1870-1671-1674.) Appellant, Walker, Flyon, and Gallagher went inside
C¥ s, and appellant ordored a roond of drinks, Mo one else, except the bactender, was
made the bar, (13RT 16838 Appellant, Walker, Plynn, and (}aiia.;};her then left and
went 1o a 7-11 store across the street frorn OFs Lounge. (1387 1638, 1640 4RT
17393

While Gallagher staved in her truck and Walker staved inber car, appeliant and

39 Appellant siated be initially had plans that evening with Keener,
{’z”’»R’i F687-1658 %g peliant dented tolling Keonay that he was & government
uzt am,i e dented “pinning” Keener against the wall, (13R7T 1657-163%,
ié@ Appellant characterized Keener ag “falling” for him, but wstified that
Lener dui not want custamers 1o know that she was becoming wvolved with
hinn (13RT 16538-1660)
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Flynn went inside the conventence store and purchased some beer. They then went
back to the vehicles, Walker and Flynn sped sway towards appellant’s apariment. As
appellant and Gallagher were gt the parking lot for the 7-11 and just about to leave to
go by vaw}\ to his apartment, Kele pulled up in front of CFs Lounge and appeared to be
i(}s\»’*}:g for appellant. (13R7T 1640, Appeilant got Kele’s sttention and Kele pulled

A1

it the parking lot behind Gallagher™s truck. Appeliant inld Kele, “Follow us, We're

23 vr}

going o the apartment.” Kele agrosd, and both cars palled out onto Woodman, As
Callagher and appellant approached appellant’s apartment building, ag}pﬁﬁ:@m saw
Hghts and sirens going off in front of his apartment badiding (13RT 1641 Gallaghes

told appetlant that she bad a warrant out for her arrest as she had failed o appear 1
court, Crallagher also told appellant that she did not want {0 be arrested and have her
truck impounded, (1ART 1641-1642) Gallagher drove down the street 1o a siip mall
and parked her truck in order to watch “what was going an.” Kele followed, pulling
his Lincoln into the parking spot next to Gallagher's truck. Appetlant and Gallagher
got out of the ruck and spoke to Kele, and then they both got into Kele's car. Kele

garage for appellant’s apartment

Re

drove down Woodman and parked in the underground
complex., (13R7T 1642

Appellant, Kele, and Gallagher went up to appellant’s apariment, Walker was
Iving on her bed in g man’s shirt, and her bedroom door was open. Appeliant closed
the door, and Kele and Gallagher entered the apartroent, (13RT 1643, 1674} The
three then went out to the halcony and tatked. At one point, Gallagher indicated that
she wanted 10 go down to her truck and change her clothes. (15387 1644 Kele took
Gallagher back to her truck, (13RT 1644-1645) Appellant staved in the aparbment,
drank a couple more beers, and then passed oul. After Kele left with Gallagher,
appellant nover saw Gallagher again, (13RT 1645

Appellant woke up ot approximately 600 am. When he awoke, neither Kele
aor Gallagher were theve, {(13R7T 1643 At approximately 6:20 t0 630 am., appeliant

spoke 1o Waller and told her that be had “Sigger problems” than her problern of Flymm



heing arrested for drank driving, Appellant also told Walker that Gallagher was dead.
(1ART 16761680, H4BT 1699} However, appeilant did not call the police because
he did not kpow “for sure” if Gallagher was dead. (13RT 1683-1684) When Walker
asked appellant what had happened, appellant satd that Gallagher had left. (13RT
1680 Walker Ypassed right back out” and went o sleep. {13RT 1683}

Appellant left his apariment and walked down to a pablic phone and calied
Kele, (13RT 1845 Atapproximately 1100 am., Kele went o appeliant’s buiiéing
and picked up appellant. (13R7 1646-1847) Appellant spent the day with K
(IIRT 1689 14RT 1709}

Appetiant had planned to leave town before Gallagher’s purder, as he needed
1o renew his truek driver’s Hcense for Mississippl. A day after the murder, appellant
nurchased g bus ticket, intending to go 1 Jackson, Mississippt, then then go back to
his hometown of Hamilton, Ohio, (13RT 1884-169%; 14RT 1708.) Appellant had oo
plans to return o California after be reached Qbilo, (14RT 17151716 Two days
afier the murder, appellant left on g bus, stopping in Las Yegas, Appellant gambled
in Las Vegas, and then took a bus 1o Jackson, Mississippt, (13RT 1685-1693; [4RT
1726-1727.1 Two weeks after appetlant went to Mississippi, he drove his red truck®
i G, (L4RT 1718, 17221724, 17271 32} Appellant staved in Ohio forg “week
or two” and then retamed to Mississippt, (14RT 17235

Appetiant claimed tat he did notkall Gallagher, (13RT 1635, Appeliant was
convicted of first degree murder i Flordda in 1997, and forgery i Ohie in 1987
{13RT 1653-1654.) According to appellant, Kelo was convicted of murder in Forida,

(FART 1599

46, Appellant had purchased this truck in }?»’iissitas'ip;\i and the uck was
registered in the state under the name of “Glon Rogers,” {14RT 17331734,
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2. Testimony Attempting To Refute FEvidence Rendered By
Prosecution Wilnesses

Los Angeles Police Department Detective Michael Coblontz spoke to Flynn on
October 18, 1993, (13RT 1625, 1627) At that time, Flynn did not el Detootive
Coblentz that w?#;czn_ he was arrested on the morning of Septomber 29, {995, hesaw a
strugzle botween appeliant and Gallagher, (13RT 162518626 However, Flynn told
Detective Coblentz that he told the police officers who arrested him for driving under
the miloence about the people in the uck. {13R7T 1827)

On September 29, 1993, Viadimir Pustilnikov lived behind the Laurel Wood
Convalescent Hospital, (12RT 1301, 1317-1318) That moring, af approximately
5:43 aan., Postilnikov arrived back at his house from work, (12RT 1301-1302) When
he arrived, he saw smoke and walked over 1o the parking lot adjacent to his property.

{1ZRT 13201321 Atthat e, Pustinikov saw a Bre inside a truck, (12RT 1321

i PENALTY PHANE
A, Proseeation Evidence

{. Testinony Regarding The October 1995 Murder Of Linda Price In
Jackson, Mississippi

{m Ontober 1995, Carnlyn Wingate hved in Jackson, Mississippt. {18R7T
20712073 Wingste had three daughtors whe also Hved in Jackson, (T6RT 2073, see
also [6RT 2000-2001, 2053 Wingaw’s oldest daughier was Debbie, ber second-
oldest was Cathy Carrall, and her voungest danghter was Linds Price. {16R7T 2071
2072 Price was 34 years old, and was slim with long red hatr. (J6RT 2002, 2072
Price lived with Wingate, (16RT 2057, 2073}

O Crotober 8, 1995, Price wend 1o the state falr with her sister, Kathy Carroll,

and Carroll’s bosband and son. They amived at gpproximately 530 o 730 pam.

41. This incident was subsequent to the snuwder of Sandra Gallagher, but
cccurred prior to the murders of Cobbs and Sutton, (See 12B7T 1323, 1330-
£33, 14391448, 13RT 1602-1600))
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{L6RT 20012002 When they arrived, they went e the heer tent and Sat at ¢ table and
hstened fo the band, {(J6RT 2002-2004) Approsimarely an hour or two after they
arrtved, Carroll saw appellant standing approsimately 42 foot away. (J6RT 2004-
A005) Appeliant bad fong blond hair and blue eves. (T6RT 20130 Carroll and her
isband ot up from thelr table and danced. When they returned, appeliant was sitting
at the table with Price. {J6RT 2003 Price introdaced appeliant to Carroll and her
hushand, and they all talked for a few moputes, (T6RT 20032006 Price asked
Carroll “over and over,” “Ain’the [appelhant] real good looking?” (T6RT 20082008 )
Careoll and her hosband “went on with their business,” while appellant and Price drank
bzer, danced, and tatked, (16R7T 2006-2008.) Approxtmately an hour oy two after they
met appeian, Carrell and ber husband left, (16RT 2006, 2008
O Ootober 12, Price called her mother and asked, “Muother, would you come
and gotme?” (LORT 2073, 2091 Price further indicated, “We are at the Sun-N-Rand
Hatel,” and asked if hetmother would take her “somewhere” {1681 2074} Wingate
wen 10 the hotel in downtown Jackson, and went 1o the yoorn spectfied by Price.
{TORT 2074-2075, 2091 When Wingate arvived, Price ran down the stairg and saxd,
“Mother, D have someons D want vou 1o meet” Price alzo ss s, Y ou will just love hun
to death, He te precious. THound the love ot my e Appellant went down the stalrs
andd Price introduced appaliant to Wingate as “Cion Rogers.” (16R7T 2076 Appellant,
Price, and Wingate went in Wingate’s car, and appellant told Wingate that s ek
had been stolen from the state fale, {TORT 2077, 20811 Appoilant asked Wingate to
fake him o “the place where they take the stolen vebicles” (JART 2077) Wingate
drove gppellant and Price 1o the napound lot and appellant asked the attendant it he
could “look around.” While Wingate waited in hey car, appellant and Price Iooked
around the impound lot and found appellants track. (I8RT 2077, 2093 They then

went 1o the police station and obtained g roceipt to retrigve appellant’s truck. Wingate
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drove appellant and Frice back to the impound ot and they recovered the track ¥
{16RT 2078,

Crver the next few weeks, Wingate saw appeliant and Price wogether often. Price
drove appellant’s tuck while appeliant worked for a construction company. (16RT
2079, 20932094 Appellant purchased a Ford Mustang for Prce that was not
rogming, intending to {ix the car for her. {1687 2094 Price and appellant went o
Wingate's house “guite oflen.”” On one occaston, appellant 0ld Wingale that he
wanted to jake Price 10 4 cabin he had in Kentucky, (16R7T 2081

Om October 12, 1993, Price’s sister, Marilyn Reel, went {o Wingate’s howse m
Tacksan, Mississippi, {16R7T 2053-2034.) Reel saw appellant and Price there, When
Reel met appellant, Price polled her aside and asked, “What voun think about him?
Ain’the cute?” Reeltold Price thet appellant was a “nice looking guy” (16RT 2035~
2056}

Getober 16 or 17 was the next time Carrol] saw Price and appellant. Price and
appellant pulled inio the driveway of Carroll’s house in Jacksan, Mississippt. {16RT
2009 Appellant and Price were inside appellant’s “little arange fruck”% (16RT

20052011 Price’s daughier and Carroll’s daughier, who were both at Carrold’s
house, went cut and talked to Price. (16R7T 20092010}

On Ociober 16, 1995, appei}am and Price rented 2 two-bedroom apartment m
Jackson, Mississippl.  (16RT 20112012, 2080 Carnll visited hey sister at the
apartment gpproximately five o six thnes, and on each occasion Carroll saw
appeliant’s fruck parked in the parking lot. (10RT 2012 On one oocasion when
Carroll was at the apartment on a Satpday evening, appeliant became angry when a

water heater broke and water leaked into the apartmert, (J6RT 2014-2015) Appellant

42, Appellant testified during the gult p§ se defonse case that histrock
was stolen in Mississippd, {See 4RT T 731 17340

4%, This was the truck found in the parking ot for the Port Au Prince
apartment comples. (See 16RT 201220133
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iold Carrolt and Price that be would “do something abont 117 and he took out g book
ihat indicated he had been a “mainienance guy” in Los Angeles, (16RT 20150
Wingate went to Prive’s apartment early on the moming of October 300 {16R7Y
20823 Wingate told Price that she had been contacted regarding z job application
Price had submitied, and that she was 1o start work on the morming of Ootober 31,
{1ORT 2082-2083) Price told her mother that she would stop by Wingatw’s house
before she started seork the next morming, at approgimalely 620 0 630 g, (16E7T
2083 On Monday, October 30, Price’s sister Carroll wend 1o the apartment. (1687
20153 Carroll told Price that an applisnce store had called her to verify that she was
reference for “Linda Price and Glen Bogers,” in connection with a stereo rented by
Price and appellant, {18K7T 20152018, 2025 Appellant wold Carredl 1n 3 “mean
way,” Do {ilen Rogers.” That same day, Carroll made plans that Caroll woulid bring
“the grandehildren”™ over on Halloween night, (1687 26163
O October 34, Price called her sistor, Beel, and asked horto come overto the
apartmert she shared with appellant. (16RT 20543 Eeel, hey husband, and her son
went {o Price’s apartment and Vsat with hor all day.” While they were siting there,
appellant entered, (16RT 203620537 Appellant told Proe, 1 koow that was you
talking because T oould hear vour big month everywhere” (16RT 2087 Price was
apset by appellant’s cormments and eried. Appellant spoketo Reel's husband and son.
Later that evening, Beel’s bushand asked Price if she wanted o go out and drink g few
begrs with them, (16R7T 2088 Price asked appellant and he said, "It don't maties
and “We can go with him” Appellant, Price, Reel, and Reel’s husband went to the
Sportsmen’s Lounge on Higlvway 80 in Jackson, Mississippt, While they were sitting
and talking, Price told her sisier that she foved her. In response, sppetlant told Price,
“Dron’t be telling ber that” Price replied, "Glen, im always telling my sister that”
Price and Beel went 1o the restroom together and Price started crving. (16RT 2059
That evening, Price aleo asked Reel to come to her apartment the next evening, for

Halloween, (16RT 2060-2061 )



D the morping of Cowber 31, Price did not go o her mother’s house as
expecied,  (16RT 20832084 Wingate went fo ber daughter’s apartment at
approzimately 900 am. (6RT 2084} At that time, Wingate did oot see gppellant’s
truck and no one amswered when she knocked on the door. (16R7T 2084 Wingate
watled for Price, but Price never showed up. (16RT 2085-2086.) As ttwas out of
character for Price not © keep an appointment, Wingate began looking for Price.
(16RT 2086,

That same day, gt approximately 530 poa, Carroll brought the children
Price’s gpartment. (T6RT 20171 At ihat tiune, Carroll did 5ot see appeliant’s iruck.
Carroll knocked on the door and there was no answer, Carroll looked in the window
and saw no activity, (J6RT 2017-2018) Carroll left the apartment, but called hey
mother indicating that she condd not find Price. (16RT 20182018,

O Movember 1, Wingate went to the apartment and looked info the bedroom
window. The bedroom was “dimly 1”7 and Wingate could see into the hallway,
{16RT 2086} Wingate noticed that the shower curtain was pulled closed. (16RT
2087} Wingate thought this was odd, as Price was an “immaculate housekeeper,” and
nover olosed the shower curtain when she cleaned the bathtub, Wingate called the
police and then Bled g rissing person’s report with the police the next moming
{1T6RT 2087-2088; sco alsol6RT 20182019}

On Movernber 3, Wingate went with the police to the apariment, (J6RT 2088}
A roaintenance man undocked the apariment door and the police entered the apartment,
{16RT 2020, 208%) Approzunately five mﬁ*au‘rm tater, a policeman exited the
apartment and {old Wingate that Prce was dead and that she was in the batbinb.
(16RT 2020, 20882089 Jackson Police Department Detective Chuck Lee went i
the gpartment, Iocated at 3630 Baney Boadin 3’3.5}{30?3,, arriving at approximately 10440
pare. (PIRT 2117-2119) Detective Lee entered the apartment and noticed that the
Hving roum area was i “disarray,” with cassetie tapes, beer cans, angd ashtrays full of

cigarette butts seattered onthe floor, (ITRT 2121 Some bive 22 caliber bullets were
(o E
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on the Hoor, and there ware blood staing on the white tile floor in the kirchen, (17RT
2121,2123.2124) A white plastic garbage can i the kitchen had blocd smears on i,
and there were bloody paper towels in the garbage can. (JTRT 2121-2122) A blue
handled mop was on the counter for the Kitchen sink and there appeared to be blood
on the mop head, {(17RT 21233
Detoctive Lee went inside the bathroom. On the bathroom mirror, wiitten in red
bpstich, was: “Ulen, we found you” The shower curtain for the bathiub was closod,
and Detective Lee pulled aside the curtain, (17RT 2125 Price’s body wag laying in
the bathiob and was completely nude. (17RT 212521260 Hey head faced the faucet
and her feet faced the foot of the bathtub. She was ving on her back and g washeloth
covered her face. Price’s body had soveral staby wounds, ncluding: & cutio her neck
Prom ear 1 ear’” that was Yeompletely slashed open”; two stab wounds ander her right
breast; one stab wound ;ﬁbc}’v‘c her vight breast; one stab wormsd on her right side jost
clow the axmpit, and one stab wonnd to the right shoulder blade area. (17RT 21263
Shortly afler Wingate retoaned to her house following the funeral, she received
a phope call from someone asking w speak o “Linds's mother)” {(16R7T 2089
Wingate picked up the phone and the person asked, “Is this Linda’s mother?™ When
Wingate said that it was, the person said, "Um (len’s brother, | am looking for Glen
fogers.” (16RT 2089.2090.) Wingate told the person, “We are looking for him, woe”
When the person on the phone asked, *Why?,” Wingate responded, "My daughtor had

k34

anded up dead. I want w know where he 187 The persen then said, ™1 am not
syprised that vour daughter s dead because anyhody that has been around Glen for the
iagt seven vears has ended op dead” When Wingate asked the person why e was
catling her, he stated, "Your fing deughter 15 dead, 1sn't she?™ Wingate recognived

the voice as appeliant’s. {16RT 20901}

2. Testimony Regarding Appellant’s 1991 Arvest In Hamilton, Obio
On March 7, 1991, Hamilton, Ohio Police Deparbment Officer Fevin Flannery

recetved two calle io respond o appellant’s address at £19 Ladlow Streetin Hamilton,
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{TORT 2030-2031) The first call from an ancnymous caller mdicated that appeliont
was “inside tearing up the house,” {16RT 2031y Officer Flaonery and another officer
rosponided to appellant’s address at approximately 3:00 to 330 pm, and found the

12032,

S

house unlocked and appellant “passed oot asleep on the hed” {16RT 20
2048 The house was “pretty much of a mess” and there were holes “all over the
masonry or dry wall” It appeared that someone had used a barmmer to damage the
wall, and Officer Flannery saw a hanamer inthe bouse, The officers did sot wake up

sppeliant, but just loft him there, (18R 2032, 2043
Later that day, Officer Flannery received another call o go to appelilant’s home
address. At that thme, Officer Flannery was informed by hus dispatch that appeliant had

£33 3

a gun and had threatened a “live-in girfriend” that be planned to “blow away anybody
that came near his house” {16RT 2033 When Officer Flaonery approached
appeliant’s house, he heard appellant inside being “very lond” (16RT 2033-2034.)
Officer Flannery described appellant as in an “uncontrollable rage” (J6RT 2044
Officer Flanmery and other officers attempted w lalk to appetlant, but sppellant advised
them that he was going to “blow away anvone that came to the door” {16RT 2034,
2044} As the officers believed appellant had a gun, they cordoned off the ares and
cleared people from inside the surrounding houses. (16RT 20353 Hamilton Police
Diepartinent Licutenant Asher Collette attempied {0 negotiate with appellant through
a bole inn the door, trving to get appellant to exit the building peacefully. (J6RT 2035-
2036, 204720483

After approsimately a half-hour, Officer Flanoery spuck inside the house and
into a hedroom and observed appellant through a cracked door. (16RT 2033-2037)
Officer Flammery saw 2 lit acetvlene blow wrch in appellant’s hand, a5 well a5 a
hammer, (16RT 2035, 20452046 At one point, appellant put the noxde of the blow
torch through the hole in the door, close to Lieutepant”s Collotte’s face. (16RT 2036-
2037} The blow torch went within two feet of Lisntenant Colletts, forcing Liewtenant

-~

Collette o back up. (16RT 2037) Shortly thereatfier, the imm doar canght on fire,



{TORT 2037 ) At that point, Officer Flannery was advised to enter the room where
appetiant was tocated, and Officer Flannery went inside and tackled appeliant. (16R7
2038y Appellant was arrested and taken indo custody, (T6RT 2031, 20381 Appellant
was subseguently convicted of aggravated menacing inducing panic and attempted
arson® {(ISRT 2039, 2051
3. Testimony That Appellant Abwsed Hie Former Girlfriend In Laos
Angeles

t

In 1994, appeliant and Maria Gvore Hved ingether in an apartment at 327 Las
Palmiag oy Hollywood, Cshiforma, (17RT 2148-2149, 2167 Shortly after they moved
in together, appellant learned shout 8 formwr boylriend of Gyore’s and he becane
angry and “slapped her aroand” (P7R7T 2149, 2153 Gyore called her brother,
Laszlo, and he went to the apariment. {ivore had g black eye and “all kinds of brutses.”
{VIRT 216K The police came later that night and appellant was arrested the nexi day,
(17RT 21500 On another ocoasion, when they were still Hving together in Hollywond,

appeliant “heat [} up™ Ciyore with his hands and fa® (J7RT 21500

Appeliant and Gyore moved 1 an apariment on Woodiman Avenue in Los
Angeles, (17RT 2148, 2151, 21600 Gyore worked as the apartment manager and
appeliant was the “mainionance guy” for the gpartment complex. {(17RT 2148} In
August of 1998, appeliant told Gvore 1o move ot of the apartment. (17RT 2151,
2134y Ovore moved out of the apartment and she moved inlo g motel, {1 7 R 2151,
2133-21584) Appellant threatened to kill Gyvore, her brother, and her two young sons.
{(17RT 2169} Gyore's brother, who was concerned for Gyore’s safety, encouraged ber
to Ipave the country, and Gyore went 1o Hungary two days later, (17RT 2151, 21534,

2168}

o

44, These charges were filed as felonies, but were later reduced
misdemeanors, (16RT 2031

45, While they wore Bving in Hollvwood, there was a fire in the
apartrpent. (17RT 2152
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4, Vietim Impact Evidence Regarding Sandra Gallaghor
Jan Baxter was Gallagher's mother, (1787 2216} Baxter bad four children;

Sandra, Leason, Jert, and Pmane, (17ET 22160 Baxter, who described Gallagher

P

’A’)

“hright child,” was “very close o her daughter” Baxier indicated that Gallagher
Ystode her heart” and “everybody else’s” and that Gallagher was “always 50 exoited
pver evervthing.” (17RT 2218 Gallagher and her sister, Jeri Vallicells, had a
Yspecial relatienship.” (I7RT 2219 Vallicella, who was five vears vounger than
Gallagher, looked up to her big sister. Gallagher acted as a “second mother” 1o
Vallicella, (17RT 2219, seealso 17RT 21730

When Gallagher graduated from high school, she workied at o radio station
where she had & “talk show with a kind of belp line)” (17RT 2174.) Gallagher then
did g counseling job, and then received her costetology license, Afterwards, when she
was 23 years olid, she joined the Navy, scoring the highest score in n Butte County for
the Navy intelligence test, (91TRT 2174-2175, 2183 In the Navy, Gallagher worked
as an gviation electromic technician and was stationed tn Jacksopville, Flortda, (17RT
2176 While Gallagher was 1 Florida, her sister Vallicella moved out to Florida to
hedp sinoe they had childron of sioailar gges. (17RT 2176-2177.) Gallagher had three
chifdren: Dustin, Garrett, and Jacob 3 (17RT 2177, 2178 Gallagher met Stephen
CGallagher when they were both i the Mavy, (17RT 2187} Afler four years, Gallagher
left the Mavy with an honorable discharge, (17RT 2177} Callagher and Stephen were
married in 1985 or 1986, afier Gallagher lefi the Mavy, (17RT 2179, 2187y Gallagher
 then worked at a submarine base for a military contractor, where was in charge of the
electronics on the base. Gallagher and her husband then moved to San Diego, wher
Gallagher worked with Ford Acrospace for two w three years. (17RT 2178 While
in San Diego, Gallagher alse worked ab Southern Binois University af the Mavy base,

(17RT 2179 Gallagher left Southern Hhinois Usiversity because she wanted 1o move

46, Stephen Gallagher i3 pot the father to any of Gallagher™s children.
(I7RT 2187}
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negr Yallicella, In 19940 or 199, Sandra and ‘wt( vhen Gallagher moved to Log
Angeles, (17RT 218%)
Gallagher's death Motally destroyved” Baxier and the whole family, (17RT
P83, 22200 o addition, Gallagher *s children were “devastated™ by thelr mother’s
deathy, (F7RT 2220 Oallagher ’s son, Dustin, was 15 vears obd when his mother disd,
When Dastin learned about bis mother™s death, be “closod up” because he “was only
able to talk o s mother about things.” Gallaghar s other children were sgven vears
oid and eight vears old at the thne of her death, and “thv've never bad a mother”
(P7RT 2221, see also V7RT 2163y After Gallagher "s death, Vallicella has had no aue
that she could frust o “just ik o7 (I7RT 2183 Gallagher was 33 vears old atthe

time of her deatly, (17RT 21858

B, Defense Evidence
1. Testimony Of Appellant’s Family Members
Appellant’s mother, Edna Rogers, had seven children: Sue, Claude Jr,, Gary,
Clay, Craig, appellant, and Clint, (17RT 2238, 2241 Edna lived in Hamilton, Ohio,
“her whole bife” and mamied appellant’s father, Claude, when she was 16 voars old,
(P7RT 22392240 The tamily Bvad m Hamibten, Ohin, a working ofass wewn 20
miles porth of Cincinnati with a population of approxdmately 56,000 people. (Bee
FBRT 23533y When they were first marrisdd, Hdna was “left alone 2 ot while her
hushand went to the Tocal bars and deank. (17R7T 2244y Claude drank every dd} and
was “rarely sober” (17RT 2241, 2246, 2248, 2281, 18RT 2329.2334, 23812
When Clande drank, he had a violent atiitude, {37RT 2244 Clande also beat his
wife, including when she was pregoaust, (1TRT 2243-2245, 2249; 18RT 23582 On
acouple of cocasions, Claude beat Fdra in front ofthe children, However, Fdna tried
to hide the beatings from the children and “[miost of the time the Kids weren’t around.”
CUPRT 2248, 22812287 18R 2331, see also 18R 2365 When Clande had been
drinking, Edna Ywanted evervone 1 be guiet” and sof distwrly him, (17R7T 1182}

Feing suffornd a boken nose from @ beating and lost consciousness from another
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beating, {17RT 22547 18RT 2356-2357) However, she never went io the hospital
hecause she did not wani anvoens 1o know that her husband had beat her, (1TRT 2254}
Fidna called the police when she was beaten, but they ipnored her, {17RT 2254 On
one ooeasion, the police came when her daughter, Sue, called and iold them that
Claude was going to kill her mother, (17HT 22733 The police came on another
occasion when Clande’s mother called them, {(17TRT 2273 Edna bad a breakdown
and was hospitalized for g short while, (17RT 2289-22640; see also TART 2360,
Clande threatened to kill Edoa i she ever Iefthim. (37RT 2"’46--2247,} Claude
kept guns in the house, inclnding a pistol, a rifle, and g shotgua, (17R7T 2247, 2282,
18RT 2333, 2350-2361.3 Claude played “Russian roulette” inside the house, and bit
the heads off the bullets and ate the gunpowsder. (18RT 2360 On one occasion,
Claude shot at Fdpa, but the bullet did not steike her, (J7RT 2247, see also 17TRT
2251y Claude also forced Fdna to have sex agsinst her will, and be took nude
photographs of her and threatened o send them to relatives if she left him, (17RYT
3252: see also 1RRT 2338) On one occasion, Claude kept Edoa prisoner in her
wedroom for three days. (1TRT 2257-2258) Edna was afraid of Claude because she
did not know what he would do o her, (17RT 2256, 2259, e also IRRT 23312332
Fdna tried to leave Clande, but “{wiith so many kids, it was very hard to go anywhere”
(YTRT 2258 see aleo 1TRT 2280-2281; I8KT 2330-2331) |
Claude worked at the Chamnpion paper mill in Haoilton for 16 vears, (17RT
22400} Hewas fired from the mill because he was “drinking on the job.” (17RT 2241,
2249 Appellant was born shortly after Claude lost his job, {(17R7T 2260 When
Clande lost his job, the family lost their home and had to move ™trom the betier part
of town to the worst part of town.”" {17RT 2250; sce alse 18RT 2353} The family
moved 1o a “not-so-nice house” on Park Avenue in Hamilton, (V7RT 2230, see also
P7RT 22780 The house was a “rundown building” with two upstairs bedrooms, a
converied dowanstairs bedrooin, and a si,ngié bathroom, (ISR7T 2297.2288, 2327}

Fdna and Claude slept in the converied downstairs bedroom, while appeliang, Clint and



Cratg shared one of the upstairs badrooms and Gary, Ulay, and Claude shared the
second upstans bedroom, (FERT 23273 In the winter, there was ice i the bathiub and
the pipes froze. (18RT 2298, 2326)) The floor for the house was “eaton out with
termites” and the “paint was peeling off” the walls, {18RT 23263 The Roges
children were “pivk{ed] on, beatfon} up, {and] chased around” by neighborhood
chilibren, (1TRT 2274 seo also TURT 2295.27296, 2358-2359 Claude encouraged his
children to ?1g§3t the nelghborhood children, (18R 2358-2359.) The family was Yon
welfare” for Yguite g fow yoars,” but recerved some assistance frorm Bdna’s brother,
Harald {'_3‘?{3{.' 2281, sec alse TTRT 2280; 18RT 2352, 2370

As a child, appellant did not sleep as much a3 his siblings and was considersd
Spovedy,” (TTRT 2260, 2368 Edoa ded appeliant in his orib when he was an infant,
(ISR 2368y When appellant was approxumately two years old, he sat and dug at
loose plaster m the house, and aie paint chaps, (17TRT 2260-2261; 18RT 2302, 2341,
see also TART 2368 Appellant also ate dirt from the fromt vard, {18RT 2342 On
one occasion, when appeliant was approximately five years old, appellant burmed
himself on 2 heater but wanted o touch the heater again.  {18R7T 23427343
Appetiant also bad problems wetting the bed. {17RT 2261 I8RT 2369 Ungl
appellant was approximately 1 or 11 yoars old, he put birmself to sleep every mght by
banging bis bead on the edge of the bed for 30 {0 45 minutes, (18RT 2302-2303;
PBRT 2340-2341) Appellant, who was not very studious, was held back in third
grade, and he was in soveral classes For children with learmng disabilities, (18R
23432344

Appelants brother, Clay, was the biggest influence on appellant. {1781 2262,

> also TERT 2343y When appellant was gpproximately 12 years old, Edna learoed

that Clay had given appellant slechol, Edaa alse Ykaew”™ that appeliant was usiog
drugs, and was told that sppeliont had overdosed on drags on one occasion. (17RT
2263y Claude physically disciplined the children, using his bands or a belt, (18R7T
2299 see alzo 1SR 2334, 2336} Edna made the ohildren stand 1y the corper for six
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1o eight howrs a day. (18RT 23752376 Appellant was beaten more froguently and
severely by Claude, as appellant “was a little more rebellious” and “drew more
attention.” {(18RT 2333 On one occasion, Claude chased appellant down the street,
dragged appellant back in the house, threw appellant on the bed, and beat appellant
“for a long time,” siriking appellant approximaiely 30 or 40 times, (18RT 2344.)

When appellant was approdimately 16 vears old, Claude had a massive heart

%

attack and became disabled, (I7RT 2264 see also TERT 2323, 2274} From that point
on, the beatings stopped, (F7RT 2263; 18RT 2353
Appellant’s brother, Gary, was six 1o seven vears older than appellant. {17RT
2271 Atthe time of irigl, Gary had been married for 23 vears and had worked as 2
custodian at Hamilion School Dstrict for 17 vears, (17RT 2270-2271; 18RT 2304-
2305 Gary jeined the Army afier high school for four years, and then returned fo
Hamilton and got married. (F7RT 22732274, IRRT 2299 Atthat point, Gary drank
alcobol and became violent with his wife. (18RT 23000y Gary found himself “in
sinations where anger would build up” and “rage came on goickly.” (I8ET 23015
Appellant’s brother, Cralg, was 15 months older than appellant. (18RT 231
At the time of triad, Cralg lived in San Diege and worked for a medical group doing
admnisiration and case coordination. {18RT 2321 Urigleft home when e was 16
years old, after his father discovered he was gay and encouraged hm to leave. (18RT
2322, 23258.2326)) Cralg went to Califorsia, obtained a GE.IY, and went to business
school. {18RT 2322.) CUralg used sloobol as a teenager and was a “daily drinker” by
ge 19 or 20, (1BRT 2329 Uraig frequently had “blackouts” when he drank. (18RT
2344y Craig “conld not stay olean” uniil he wag diagnosed with depression and began
in take antidepressants. {18RT 23 40 1y With professional help and medication, CUralg
learned “ooping skills™ and “how to got glong.” {TERT 2347.2348)
Another brother, Claude, was 12 vears olider than appellant. (18KET 2354,
13673 At the thme of trial, Claude had lived in Palm Springs for approxamately 15

vears, and was mamied and working m Yreal estate” as g broker. Claude was also
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working i the “restaccant business,” (J8RT 2350, 1382 Claude began 1o live with
his aunt when he was 14 (T8RT 23531 Clande left Hamilton 1 1978, (18RT 2354,
Claude began drinking “protty heavy”™ at age 18, and stopped drinking on Jaruary 27,
1986, when be decided 1o “forn fhis] B around” (ISET 2371, 23812382

The youngest bz‘&iimr, Chat, was in the Awr Foree and stationed 1 Japan ot the
time of trind, (18RT2373) Appellant’s sister, St was 13 vears older than appedlant
and left the house when appeliant was six or soven vears old, {T8RT 2323 Sac was
placed i reform school when she was 12 or 13 vears old. She was also an slechalic
andt a drog sbuser. (18RT 2378 Appellant’ s other brother, Clay, was “on drugs since
the earty years.” On one occasion, Clay was cavght teaching appellant “how 1 shoot
ap” Clay had been "o and ont of Institutions.” (1ERT 2379

2. Testimony That AppeBant Sought Religious Guidance Prior To His

Arrvest In Kentucky

In Kovember, 1993, Diang Smith was working a3 a bookkeeper ot the Eentuchy
Mouniam Mission; a youth haven bible camyp in Beattyville, Kentucky, (18RT 2367
2308y The Mission was located off a roral mount road m eastern Kentucky, {(ISET
23083 One day, smith saw g small white car with Tennesses Boonse plates pudl inio
the parking ot (18RT 2309 Appellant, who had long hair pulled back i a pony tail,
exited the car, went inside the Mission office, and asked for a chaplain, (18RT 2316-
23113 Sruth told appellant that the divector of the Mission was a pastor, but that the
divector was not theve, Appellant appearad Vdown-hearted,” and lefl. After appeilant
teft, Smith told the other workers in the office that appeliant looked “really ronbled”
{18RT 2213y Suoith also asked & coworker whose husband was g pastor ¢ go out and
«;w'x}\ w0 appellant and tell o that the coworker’s husbhand was working on prermises

wp o the hill” (JERT 2311, 2313-2314) The coworker, Amy Brandenberg, went

out and spoke to appellant while appellant was in his car. {18RT 133 F1-2313)
Brandenberg woent back mside the Mission office and told Smith that appetlant “lust

sort of grunted and shook his shoulders,” (IRRT 2318, 2314 Brandenberg also told
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Smith that appellant “gave her the creeps.” {(I8ET 2217}

3. Attack O The Victim mpact Testimony Rwardxzw Callagher's
Employment

Sidney Klessinger, the Assistant Coordinator for Southemn HHnois University
at the North Island, San Diego Naval Station, was Uallagher’s supervisor in 1989,
(19RT 2404.) Gallagher worked as an assistant coordinator for the company for jogt
shy of six months” and was ferminated before the expiration of her probatiomary
perind.  (19RT 24053  Gallagher was terminated from employment owing to
inappropriste dress in the office, foul language, tardiness, the display of alfection in
nappropriate places, arguing with Klessinger’s boss, and making computing errors,
(T9RT 2406.) As part of Gallagher *s responsibilities, she was charged with handling
the billing of student accounts.  However, Gallagher made “multiple errors”™ worth
“over a hundred thowsand dollars,” requiring the paperwork 1o be redone and reselting

in the late pavment of tuition to the schoel, (19RT 2407-2408, 7408

4, Expert Psychiatric And Pevchological Testimony
s, Appelant’s Mental Status And Brain Fusction

O, Roper Light, a neuropsychologist™ examined appellant 1o ascerfain
appeliant’s level of brain fimction. (19871 2419-2430.) D, Light performed & number
of tests on appellant, reviewed appellant’s hospital records, educational records, and
some police reports.  Dr. Light also obtained some backgronnd information o
appeliant’s family. (ISRT 2431-2435) Dy, Light concluded that appellant had cartain
areas of cortical dysfunction and damage. Specifically, he found that there was a
deficient range of functioning 1o the right frontal Jobes and temporal lobe areas. (19RT
2436-2437) According to Dr. Light, the right fromal areas of the bram controllad
fsequesf;,fciz}.g_, planning, organizing, and processing information, and did oot contral

inielligence. (J9RT 2438, 2450.) Thus, people with frontal lobe deficiencies tended

47. Dy Light was not a medioal doctor, {19R7T 2465,
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tos b impulcive and have difficulty recoguizing thetr problems and knowmng what they
needed w0 do about their problems. {T9RT 2438-2439) 2448-2449, 24982504 e
alen ZORT 26667 Deapite the findings regarding the tomporal lobe, appeliant

performed in the average range “for the most part” of the tests, and with some tosts
appellant was defermined to be ia the “high average” range of functionmg. {1987
24772, ZARGVIARA, 2403} Appellant’s educational history also revealed it e was in
the average range. (19RT 24742479, 24835 Appellant’s 1.0, was tested as being
“pretty average.” (19RT 2488

Headbanging could lead o localived and diffuse brain inpury depending on the
severity, but D, Light did not believe that appellant’s headbanging “was anything to
worry about” (I9RT 2441-2442, 2470-2471) A fack of empathy and love, in
addition to a lack of visual stimulation, can impact brain developrment and great “lite-
fong pevchologioal personality deficlis” a3 well ag “cognitive and newropsychological
deficis” (T9RT 2444 )

Dr, Light reviewed the O scans takon of appellant fllowing a 1991
hospialization for an injury where appeliant was struck on the head with g pool cue
ard lost consciousness, {19R7T 24452440 Dy Light characterieed this irgury as of
“rpoderate severity”” (T9RT 2488-2490.% The U7 scan revealed g closed head injory
with fractures, and an intercerebral Zixemor.z‘hage with o subtrontal femporal hemarrhage
angd contusion. (I9RT 2446 speone with this type of brany mjury would have g
more difficult time c.-m.';.tmﬁ.mg his o hor behavior, making the Yright” decisions, and

ecogniring troubde and the consequences of such trauble. (TURT 2431 Moreover, |

this type of injury would make i more difficadt for a person o stop using alcohol,
{19RT 2%7’4“4%“\; sen alza 20BT 2667 Right frontal lobe injunes wonld not
prechude any ability to foel remorse, and would 1ot demage an individual's ability w
distinguish between right and wrong. {(19RT 2495, 2300

Dy, Michael Gold, & neurclogist, performed a PET scan on appellant, {20RT

2651-2661% This PET scan, which showed areas of inactivity or dinsinished activity
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within the brain, revealed @ scar in the right frontal lobe of appellant’s brain, (2087
6382661, 2663 Specifically, there was g Ysubtle area of dininished metabole
activity to the frontal lobe” (RORT 2673; sco also 28T 2678, 2686 This arca
corresponded 1o the area of hamorrhage shown o the 1991 CAT scan. (ZORT 2665-
26663 The PET scan was consistent with D, Light's findings (19871 2448}, and a
person with such an injury would be more angry, aggressive, and impulsive than a

bypical person would be ¥ (Z0RT 2675-2676.)

b, The Effects £ Appellant’s Early Childhood

Psychologist Stuart Hart, whose area of emphasts was human rights of cloldren
and the psychological mabreatiment or emotional abose and neglect of children,
assessed the effects of appellant’s childhood on his development, (20R7T 25832587
D3, Hart interviewed appellant’s mother, and appeliant’s siblings, Claude, Craig, Gary,
Clint, and Sue. Dy, Hart also interviewsd S{:;‘géant Kilgore from the Hamilton Police
Departraent, {(20RT 23588 Dr. Hart reviewed appellant’s school recovds and the
criminal history of fanily members, as well a5 tris! testimony by appellant’s family
metnbers, (20T 2589 Dr. Hart did not iterview appellant. (ZORT 2636, Dr. Hart
concluded that appellant grew up in a “toxic” or “poisonous” social environment,
where there was poverty, a lack of family valnes or negative family valoes, and
multiple ndicators of neglect and abuse, {20RT 2589-25001) According to Dr. Hart,
such an eovirenment would have produced the most negative outeome for a child,
{20R'T 2593, see also 20RT 26223

Uruel and punitive verbal communication would be linked to delimquency and
regression. (20RT 2397y Verbal abuse by a mother would increase the likelibood of
having a noncompliant, uncooperative child who lacked control of his tmpulses,

(ZORT 2594 Where a mother ignored a child, there would be o decline in

48, Dy, Gold previcmsly testitied in another capital case that a temporal
obe injury (s opposed o 2 frontal lobe myjury), would similarly render an
individual unable o control his emotions, (20R7T 26802683, 2689)
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cornpetency, along with low selftesteern and sometimes shusive bebavior, (ZORT
2594,y Negative attention woudd frther hyperactivity and great difficulties in learming
and problem sobving, (20871 23895 Appellant’s father would have been a powerful
role mudm for appellant. (20RT 25397 Moreover, the family lacked any concepd of
protection, and the children were not sufficiently protected from the father. (20RT
25699 FPamily meanbers would bave learnad viclent behavior from their parents, as
well as from the surrounding environment and from the family culture, QQ0RT 2602-
2E035

The early introduction of aleohol and drugs would have impacted the famidy by
rendering family members “less capable of gond fudgment” and permitting an “estape
from pain’” throagh drug andfor aleohol use. (ZORT 2600-2601) Appellant’s siblings
exhibited common characteristics: they had problems dealing with their emotions, they
grew np afraid of their father, they leared o keep thewr feelings “bottled uwp” until g
rage developed, they experienced signs of depression, they had “viclent rempers,” they
mistrested thelr spouses, they had a history of touble with the law, and they had
alcobol and substance abuse problams, QORT 2609.)

Appellant was rustreated more severely than his siblings and was charaotenized
as the “throw-away child.” (QORT 260326041 Appeliant was ddiculed by family
members becguse he was pigeon-toad and clumsy,  (20RT 2603 Appellant
manifested characteristics that showed he was distressed ~ he bad greal trouble
sleeping, he ate large quantity of paint flakes, he ate dirt, and he bapged his head to get

himself to sleep, (20RT 2604.2603, 2607

¢ Appellant’s Alcoholism
Ve, Jeffroy Wilking, a payvchistist who specialized i the offects of substance
abuse on mental Hness, reviewed appellant’s medical records, police reports, and
obtained a family history for appellant, (19RT 23022507 Dy, Wilking, however,
pever spoke 1o appe iLmi {19RT 2544 Dy, Wilkins concluded that appellant

manifested an Yaleehol dependence” based on evidence of aleobol use by appellant.
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{(1ORT 2505-2507) Specifically, Dr. Willdns concluded that appellant appeared to
rranifest evidence of chronde aleoholisin, (F9RT 2058 Appellant may have had an
inherited vulnerability for alechol, a5 he grew up in an alcoholic home and g father
and five of his siblings were aloobolics ™ (I9RT 2511-2514)

In 1986, appellant was hospiialized at Mercy Hospital and it was determomed
that he had a blood aleobol level of 165, (19RT 2820.2521) In Seprembey, 1986,
appellant was admitted to the hospital and determined to be intoxicated after he was
found unconscious in g parking lot. {19RT 2320 In 1991, sppellant was hospitalized
after he tried to set fire to his house using a butane torch, and appellant was diagoosed
with violent outhursts, alcohol intoxication, and porphyria,™ g metabolic disturbance
that leads to skin lesions. (JORT 2521-2522.) In April, 1991, appellant was struck on
the head with a pool cue. When he was admiited o the hospital, bis blood sleohol
fevel was recorded to be 336, (JORT 2523-2524) 1n June, 1991, appellant’s blood
aloobol level was recorded at. 145, (19R7T 2324-2525.) Between 1981 through 1995,
there were 20 police reports that had references o appellant’s aloohol abase, (19RT
28265

Alechol intoxication over the vears would effect brain function, (19RT 2326,
Specifically, slcoholism would produce disiuhibition, by “deaden]ing] portions of the
brain that keep people from behaving cortain ways," {19RT 2526-2528.) There would
be a correlation between aleoholism and an inability 1 control rage. {19RT 2330
However, appellant never took advantage of Aleoholics Anonymons Meetings, sleohol
abuse programs supplied by the conrt, or any other kinds of self-help situations, (1987

28352543, 2550-2552%

49, T Wilking” determination that these siblings were alcohnlics were
based on second, thixd, or fourih-hand information. {(19RT 2547

This condition would be worsened by aloohol yse. (1URT 2523



ARGUMENT
|3

THE TRIAL COURT PROPERLY ADMITTED EVIDENCE OF

APPELLANTS UNCHARGED MURDERS IN FLORIDA AND

LOUISIANA

Appellant first conterds tiat the trial court baproperty admitted evidence of the
Florida and Louisiana murders, (AGR 30-88) Specifically, appellant asserts that the
uncharged murders were inadmissible under Evidence Code section 1101, subdivigion
(b} because: {1} he did not concede that he murdered Sandra Gallagher: (25 he did not
dispute that the charged nurder was prameditated; and (3) the uncharged morders were
insutficently similar o the charged murder. {ADB 4269 Appellant further aseerts
that the uncha:rgmfi muirders should bave been excluded under Evidence Code section
352 {AOB 70-77), and that admission of such evidence compels reversal. {ADB 78
833 Finally, appe}izmt argues that the adimission of te uncharged murders viclated his
federal constitutional right to a fair gial, {AOB 83-88) All these arguments must be

reqecied,

A, Underlving Proceedings

On December 28, 1998, the proseoution filed a motion o introduce evidence
under Evidenve Code sectdon 1iGL, subdivision (b, (3T 231245 In this motion,
the proseention sought admission of evidence converming the vaurders of Linda Price,
Tina CUnbbs, and Andy Sutton, to dewonstrate appellant’s “common plan and design
to kil wornen Pwhom] be selected as his victima” {1CT 233} The prosecotion further
argued that appellant’s “plan and design o murder these wommen {was] evidence thai
the lallmg of Sandra Gallagher was a premeditated [} murder i the fust degree” {107
233; see glso FOT 235 [Pappellant’s conunon plan establishes that he premeditated
each murder well in advance of the aotual killing™]) Thus, such evidence rofuted any

argument that the kithng of Sandra Gallagher resulied from an srgument bebwesn



CGallagher and appeltant® (1CT 235 B was noted that the evidence was not offered
as propensity evidence, and that the following similanties rendered the evidence
admissible under BEvidence Code section 1101, subdivigion (b}
{1} the victims were all women of approximately the same age (31 1o 37 years),
{2} in each mnrder, the defendant went 1o a bar o other venue where adull
beverages were served 1o meet bis victing (3) the defendant sought out g long
worian unknown to hiny (4) the defendant soctalized with the victim (talked,
drank and danced) in an effort to gain her trust; {5} the defendant convinced the
victims to give him a ride in thetr vehicle 1o his residence: (6} the murders
ccovrred in a small enclosed area, usually belonging to the victim {oab of a
truck, bathiub or waierbed); {7) the defendant took property from each victing,
including jewslry, money, handbags, keve and a car; (8) the defendant
attempted 1o clean ap the crime scene or otherwise conceal evidence of the
rrder; {9) the deferddant imnediately left town after the killing; (1 sl ofthe
miurders oecurred approzimately within a six week period.
{(1OT 233224, 2362370
The defense opposed the prosecution’s motion, citing various reasons why the
smeharged murders should be excluded. (2CT 4114180 First, the defonse argued that
pvidence concerning the cut-of-state rurders should be excloded under Evidence Code
section 352, as the evidence was undoly prejudicial becawse i would “result in four
wusder trials in one,” and permit the jury to hear that appeiiarz’z was “a mass murdering
serial killer,)” (30T 412-413; see also 20T 448-4581)) The defense further argued that

evidence of the uncharged offenses was nrelevant becasse the charged  killing of

31, The prosecution noted that appellant had admitted to a common
plan, as his \«‘fe'r mid Dotective Mussucet that appellant called her on
Movember 8, 19935, and she informed him that he was wanted for murder. In
response, appeliant told his sister, “That's all right, the count 18 going up
LOTRGITOW 'iw“mw {"m ealling fromthe apartnent of tevo other girls right now.
P golng 1o keep going watd] they catch me” {(MUT 237
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Crallagher was “an uoplanned, impalsive orime,” and that evidence of “solsequent
planned acis” had no bearing on the charged murder. (2CT 4173, see aleo 2077 448
431y Moregver, the defense argued thar such evidence would create an undus
consuamption of Bme by roguiring testinony of a large number of witnesses. {2007 412,
see also 20T 448-451%  In addition, the defense argued that admission of the
uncharged offenses was upwarranted, as proof of the uncharged offenses required a
a lower the burden of proofl (20T 414, ses also 207 451 FPusther, the defense
asserted that admission of such evidence wounld force appellant to testify regarding the
uncharged murders, “potentially aiding the prosecuiors” i the other states, (20T 415,
ee alsn 20T 431432 Finally, appellant argued that the “distingoishing marks” were
not sufficiently similar between the charped offonse and uncharged crimes to permit
admission of such evidence., QCT 413417 see also 20T 452454

The defernse Bled g subseguent trial brief in opposiion {o the prosecution’s
motion 1o introduce evidence of the uncharged cut-of-state murders # (20T 440433
In thiz brief, the defense made the additional argument that the uncharged offenses

'

were madmisaible, as the defense would “not argue that the act {of killing Sandrs
Gallagher] wag done by accident or without Intent to kL7 20T 448 Thus, the
defense reasoned that intent was “really not an issue in this ease,” and the uncharge
murders were inadmissible under Bvidence Code section 1101, subdivision {’h_}ﬁ’
(2T 4454483

Arguracrd on the motion was beard on January 7, 1999, (SRT 37575 Atthat
tme, the court mdicated @ tentative ruling that it intended o enchude evidence

concermng the dMissssippd case as the factors were notsufficienthy simtlar, (SRT 385

This opposition was faxed to the prosecution the night before the
}marizzg\ {_bm;- SRT 39; see also 207 440.)

53, The defense conceded that should appeliant testify that he killed
{raliagher by accident oy without an intent 1o kil], then the outofistate murders
could be offered as rebuttal evidence, (207 440,_}
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The prosecutor then argued that the frue ssue in the case was whether it was Yl
degree murder or not,” and tat the wncharged offenses supporied the theory of
pramedifation by showing a Ycommon plan and design by {ap soHant] to go out, meet
wornen, seek out his victims, and kill thery in the fashion that he did in Flonds and
Louisiana and here in Los Angeles” (SRT 39-40) Defense counsel argued that the
Florida and Louisiana msrders were dissinlar - that the Florida victn “picked op”
appetiant; that te out-of-state murders involved the victis betng stabbed with a kaife;
that appellant was merely in the same age-range of the victims; that tn the Califomia
case, appediant had been trying o “plck up” the bartender over a long period of time;
that appeliant drove in Gallagher 7s truck as a “matter of convendence’™; that Gallagher
was killed in a vehicle on a public street; and that Gallagher "s vehicle was set on fire
whereas appellant tried to clean up the arime scenes in e other cases, {SRT 43-45 )
Drefonse counsed argued that the prosecution was atternpting to put evidence before the
jury showing that appellant was a sertal kifter, and that any conviction would be the
“regult of [appeliant] being labeled as a killer by character”” (3RT 46-47) Defense
counsel also asserted that by permiiting the admission of evidence, gppellant would
need o “make admissions” about the other cases. (SRT 49}

The tial cowrt then ruded that evidence concorning the Flonda and Louisiana
murders was admissible, RT 32-553 The trial court noted that i was vested with
disorsiion in determining whether such evidence was pormissible under Evidence Code
section 1101, subdivision (b}, The cowrt further explained that the Flonds and
Mississippt murders were highly relevant “on the issue of conunon plan™

I know, [defense comwel], vou say intent s not an issue | think

premedilgtion i3 intent. Y our grgument i3 that the real issue is that {appeliant],
after comumitiing the first morder, had nothing 1o lose. I that was the case, |
wouldn't expect such similarities my the pattern. | would expect it to be more
random, T would expect it o be more unusual or opportunistic. He meets

strangers in g bar, Intersstingly envugh, he is given a ride home every single

62



time, and | thiok that even includes Mississippt. In each case the vietim drove

the victin to his place, [appellant’s] place. except for, { guess, in Loussiana they

changed their mind and ended up going to her apartment, but the mitial miosd
as for the victon o drive him home.

He does take property. 1 agree that doesn’t seem o be amotive, bul that i
a stmilarity, that wasn 't motive. Tdossn’t seem he i doing this for parpose
of financial gain or t take thelr car

And the sther compelling aspect is this all cccurs within a 40-day peried,
fess than sts weoks, 2 very very tight tine span, besides the age, whinh is not o
me cormpeiling,

The suggestion that the other cases, that Florida - 1 am assuming Flonda,
Fout Mississippt and Loulsiana, that the case s ciroumstantial, Everything o this
case i going 1o be circumstantial, oo, Just because a case 1s cirowmsiantial
dossn’t mean that 10°s weak, The factors that have been given to me disped that
mference that somehow the cases are not compelling,

The argument that the California case rose from an argionent s an
additional factor that doesr’t detract from the similarity as far as | know,
Perhiaps there was an argwnent in the other cases. The only way we know that
iy this case is ostensibly because he told somebody. T don’t think that detracts,

The fact that in one case the victin may have pursued the defendant, the
dofendant pursued the victm is of no copsequence. 1S strangers meeting in g
bar, That s consistent in each simation.

The fact we have stabbings in bathiubs in some and not the other, Tdon’t
know, mavbe there was no baﬁ"zfub i the YVan Nuys case. [ don’tkoow, bat ]
don’tthink that is of any consequence.

The increase in the trial tome s pot g factor, Your argument there
confusion involved. The People would argoe in fact is just the oppostte, in

fact, we are expanding the search.

¥
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{ think o the extent it would be unfair to oreate this totally artifiaal seiting,
ignoring g pattern that has overwhelming factors in comamon. T go back 1o bars,
Soemehow the defendant orchestrates the victim driving him back 0 his place,

Whaether itz prejudicial. Obviously #'s highly projudicial, 1 think anvthing
that 18 relevant i3 going 1 be prejudicial, 9o that alone doesn ™t resolve the fact

(1 .. 191 The cowrt does find in three cases, Plovids, Louvistang and
California, wnder Eweldr, that they are commaon scheme as well as intent, and
the court will be permitiing the use of the Florida and Louisiang cases in the
California case.

{(3RT 82.55)

Drefense counsel subsequently requested that the court defer s ruling until after
the defense elected ‘wizéﬁwr to present a factua! innocence defense. (SRT 33-56.) The
prosecution opposed this notion, indicating that i was the prosecution’s burden ™o
prove all the clements of the orime,” including premeditation and deliberation,
regardless of the defense presented, The prosecutor alse noted that such a decision
would be tremendously inconvenient, as the prosecutor would need 1 “be able to
produce” “many witnesses from across the country” at defense coungel’s Ywhim”
{3RT 56-57) Inresponse, the court indicated that the defonse could “ooncede or have
a stipulation or admission © one of the elements up front,” bt that it was unwilling
i “undo what [it] just did” (SRT §7)

On April 29, 1999, defense counsel again attempiod to exclude evidence of the
out-of-state murders,  {(6RT 104 At that time, the dofonse mdicated 3t was
considering the possibility of stipulating to the degree of murder g5 first degree and
thereafter asking the cowt to rule that the cut-ofstate murders were rrelevant in the
guilt phase. (6RT 1033 The court pormitted defense counsel additional time i
research the issue.  Op May 26, 1999, defonse counsel re-raised the issue of
admisaibility of evidence reparding the cub-of-state murders. (6RT 110, 178-190) Az

that time, defense counsed argued that the Londsiang murder was disstmilar and was “a
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lot closer to the Mississippt domestic violonce Hve-in armngoment tum i Peals fo
pioking up g wornan i g bar with the the mtention of taking her back and kiling her”
BRET 179180, 183183y Defense counsed asserted that the court had been initially
musinformed tha‘ui@ Lowistang murder involved appellant Ypicking up” the victim m
a bar and killing ber. (6RT 1860 The prosecniion, relving on declarations previousty
submiited, responded that no new facts were presented Jusiifyving modification of the
earbier deciston. (6RT 185-187) After noting that ifwoudd stll fmd 2 common patten
with respect o the Florida muatter, the coutt ok the matter of admissibility of the
Louisiana rourder under submission, (6RT 187-1900
G June 2, 1999, defense counsel again argued that dissimilarities between the
Califorsa and Louisiana murders precluded admssion of evidence that appeliant killed
Andy Sutton in Loutsiana, (6RT 197202y Conversely, the proseoution arguad that
syfficient similarities existed to permit the inroduction of such evidence, (ORT 202-
2043 The court reviewed the additional materials presentad, a8 well a5 a chart
generated by the prosecotion showing similarities between the cases, and raled that the
Lowsiana murder was admissible) 71 don’™ fmd i e be a close call. The Loutsiana
mcident 15 vory close in time, and { ars going e permit i, again pursuant 1o my ongimal
aasessment.” {(GRT 2073
Thereafier, defonse counsel indicated thal s client was offering 1o stipnlate that
this was “a first degreo or nothing type of a case.” “which would eliminate the need for
proviog utent . . or proving promeditation and deliberation” {(8RT 211) Defense
counset indicated that this proposed stipulation was "a way to keep out the Lonisiang
and Florida fact pattorn out of the gadlt phase.” (BRT 211.) The prosecution ohiected,
noting the iate date, that defonse counsel had failed to demonstrate that such g
procedure was scceptable and legal, and that the Bvidence Code section 1101,
ubdivision (b}, evidence was “much larger in g sense than just first degree murder.”
{6RT 212 The court indicated that it did not think # could force the prosecution o

accepd such a stipulation (6RT 214}, and defense counsel then suggested there could
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be a court sl on the issue of whether the swurder was first or secomd degree (6RT
214-215), The prosecution rejected the offer. (SRT 215

After testimony was given by the fist witness concerning the Florida murder,
appeilant renewed his previcus objections o the cut-of-state evidence based on the
theory that the prosecution should be required to rely on the lengih of tme of
stranguiation as the basis for promedifation, as was the theory ;umwmd during the
prefiminary hearing, (VIRT 1130-1152) Defense counsel further argued that the
probative value of the out-oftstate murders was lessenad given the coroner's
strangudation testimony, (HIRT 11313 The prosecution responded that 3t was oot
“Hmited 1o one theory of premedifation,” bt that the out-nlistate murders weare
relevant W argue that the California murder was not 3 “rage killing” (31RT 1152-
11523 The court indicated that 1t did not believe the prosecution was lmited 10 one
theory of premeditation. The cowrt further found that the probative value of the
evidence outweighed any projudice. (FIRT 11831154 The court also noted i would
give the jurors a cautionary instruction regarding the other arimes evidence. (1IRT
11843

Shortly after, the trial cowrt admonished the jury that evidence of the out-of-state
murders was “admitted for a very Hmited purpose” for “consideration of the state of
mind of the [appellant] as to the Sandra Gallagher murder, whether there was
premeditation, deliberstion, whether or not there was malice aforethought, express
mahce aforcthought as opposed to something conmitted as a resolt of rage or
provocation or other heat of passion.”™ (VIRT 1137 The court further reminded the
jury that such evidence was not admited to show that appellant was a parson “of bad
character” or that he had “a disposition to commit arimes.” (1IRT 11587

Followmg the guilt phase, the jury was instructed pursuant to CALIIC Mo 250
as follows

Evidence was introduced for the purpose of showing that {appellant]

commitied crmes other than that for which he s on tnal, This evidence relates



o tove homcides slieged to have been committed by Tappellant] in Movember
of 1995 i the states of Florids and Louisiana,

Fxoept as vou will otherwise be insiracted, this evidence, if belipved, may
not be considered by you 1o prove that {appeliant] is a person of bad characte
oy that be has g disposition to commit erbmes. Jomay be considered by you only
for the Hmited propose of determimng it iends to shose whether [appeliant]
committed the murdered alteged m Count 1 with express malice aforethouplt
and with premeditation and Jdeliberation, and not as 2 result of mge
provocation or other heat of passion,

For the imtied purpose for which vou sy consider such evidence, you
niust weigh it in the same manney as you do alf other evidence in the vase,

Your are not permitied 10 consider such evidonce for any other purposs.

(FCT 1579, V4RT 17821783y

B, The Uncharged Murders Were Admissible Under Evidence Code
Section 1181, Subdivision (b}

1. Relevant Law Regarding Admission OF Uncharged Offonses

Bvidence of other crimes 18 not adimissible o prove the defendant’s propensity
to comt the charged offense. (Bvid Code, § 1101, subd. (a3} However, subdivision
{by of Evidence Code section 1101 siates that such evidence is admissible 1o prove
some relevant {act such as identity, motive, intant, knowledge, or common design, plan
or scheme. {Evid. Code, § 1101 | subd. (b)) Admissibility under Bvidense Code
section 1101, subdivision {b) “depends on the materniality of the fact sought to be
proved, the tendency of the prior orime 1o prove the material fact, and the existence vol
nor of sone other m’%mu uiring exclusion.” (People v, Roldan (20053 35 Calidth 546,

TS People v Dapiels (1991) 82 Cal. 3d 815, §56; see alve Peopie v, Gray (2003} 37

£

%4, The adosssibility of the ont-of state murders was also Htgated in
connection with appeliant’s Penal Code seotion 11181 motion, 2IRT 2816~

28170
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Caldth 168, 202y When a defendant pleads not guilty, he or she places aff fsaver in
dispute, and thas the perpetrator’s identity, ntent and motive are all materia] facts.
{People v. Boldan, supra, 35 Caldth at pp. 7057063
The materiality of the uncharged offoase or offenses depends on the degree of
similarity between the present offense and the prior unchargad offense, This Court bas
requived varying levels of similarity, depending on the type of fact to be proved. To
prove identity, the uncharged orime must be bighly similar t the charged offense.
{(People v Kipp (1998) 18 Caldtly 349, 369 see also People v Abiler (2007} 41
Cal4th 472, 800 Madmissibility “depends upor proof that the charged and uncharged
offenses share distinctive comunon marks sufficient 1o raise an inference of nlentily)”

[CHation, 17l People v, Lenary (2004 32 Caldds 1107, 1123 “For identity o be

A

established, the wcharged misconduct and the sed offense must sharg commaon
feptures that gre safficiently distinctive so as to support the inference that the same
person committed both acts.” (Peaple v, Ewoldr (1994} 7 Caldth 380, 403
Evidence of an uncharged orime is relevant 1o prove identity only iithe charged
and uncharged offenses display a “pattery and characteristicos . .. 50 unusyal
and distinctive as to be Hke a signature.”” {gooting fram Hwolde, 7 Cal At at
. 403, quoting 1 MoCormick on Evidence (th ed. 1992 § 190, pp. 801-803
“The strength of the inference in any case depends upen two factors: (1) the
degree of distinctiveness of individual shared marks, and (2) the mmber of
mintmally distinctive shared marks.” (People v. Thorator (1974 11 Cal3d
738, 736 {523 P2d 267, talics in original, disapproved on othey grounds in
People v, Flanned (1979} 25 Cal 348 668, 684, fn. 12 {160 Cal Rpir. 84, 603
£2d 11
(Peaple v, Kipp, supra, 18 Caldth at p. 370
A lesser degree of similarity is reguired to establish the existence of a common
design or plan, {(People v, Ewoldy, supra, 7 Caldth at pp. 402, 403 To demonsinate

the existence of a common plan, “the common features must indicate the existence of
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& plar saiher than a series of similar spontaneons acts, but the plan thus revealed need
not be distinctive or sousual. . Unlike evidence of uncharged acts used o prove
identity, the plan need not be unosoal or distinetive; it need only exast to support the
inference that the defendant emploved that plan in committing the charged offense.
[Citation. 17 (. at p. 403 The least degree of similarity is requirad o establish
relevance on the issues of knowledge and intont, Accordingly, where admission of a
prior offense is sought to establish intent or knowledge, the uncharged conduct need
only be sufficiently similar to the charged offenses to support the inference that the
defendant probably barbored the same bnowlodge and intent in cach instance. (Peoply
v, Lewis (2001 25 Caldth 610, 636-637, People v, Kipp, supru, 18 Caldth at pp. 369

373 Prople v Cavpenter (19973 15 Caldth 312, 379

O appeal, the triad cowt’s deermination of materiality is reviewed for an abuse
of discretion. (Peopiy v, Lenart, S?/i;.}f“&‘ 32 Caldthatp, 1123; see also Peoplev. Kipp,
supra, 18 Caldth at p. 3690 Peaple v, Carter, supra, 36 Caldth at p. 1147 The
court’s rufing should be upheld undess Hs decision was arbifrary, capricious, or
otherwise without reason. (Feopde v Ochog (20013 26 Caldth 398, 4374383

2. The Trigl Court Properly Admitted Evidence (31 Appellant’s Out-

OH-Seate Murders Under Evidenve Code Section 1161, Subdivision
b}

Here, the frial court goted well within s discestion in permitting adwission of
evidence of the Louisiana and Florida murders. Bvidence concerning the Lovisiana
and Florida murders was properly admaitted o prove intent and common scheme or
plan, a8 those murders were sufficiently strlar under the standards set forth m Ewolds
Specifically, the Louisiana and Florida murders shared common features thet indicated
the existence of a plan, and were sufficiently similar o support an inference that
appetlant barbored the same intent on cach veeasion. Al three nnarders (Caltforn,
Lovisiang, and ¥ torida) involved the scenario where appellant met the victim, an

woaccormpanied fomale ata bar, In all three cases, appellant engineered for the victim



¥

to drive him back cither g0 his “place,” or in the case of the Louwisiana murder, the place
where he was staying with the victinm. In all three cases, appellant took property after
he killed the vietin, and this taking of property did not appear o be the mpetus for the
murder but occurred as an afterthought, In all three cases, appellant ook steps w
coneeal s crimes, and then fled. Finally, as recognized by the court, sigraficantly gl
three surders occurred within g very short time span - within a 40-day time penod.
{See SRT 52-56)

Moreover, as argued by the prosecutor, additional simulanities sxisted between
the offenses: the victims were all of similar age {ages 31 to 37} and the murders
occurred 1 g small enclosed area {the cab of a truck, a bathtub, and a waterbed). {kee

OUT236-237 ) Thus, such similarities support the conchasion that appeliant killed all
| three women as part of 3 plan, and that he harbored an intent{o kiiiyon each occasion,
{Bee SRT 52-56; see also 1CT 240-245 [declaration suppariing POy motion and
alleging facts of each murder]) As such evidence was adimitied for purposes of
proving intent and/or common plag, there was no requirement that the three murders
share unusual or distinctive marks — all that was required sas that the offenses be
sufficiently similar (fo prove irtent) or support an inference that appeliant employed
a common plan (fo prove cominon schemed. (See Prople v, Ewoldt, supra, 7 Caldth
at p. 403y Since the three wurders met thix threshold, they were properly admitied by
the trial court in accordance with BEvidence Code section 1101, subdivision ().

Appellant argues that the offonses were not sufficientdy sinilar to permit
introduction of the out-of-siate mundas, (ADB §7-67.) Attacking the trial cowrt’s

findings of similarity as “pverstated, inconsequential andfor tlusory” {AOB 59,

appellant criticizes cach of similaritiss relied upon by the court {see AOB 59-67)

Appellant argues that the faot appeliant met his victims “in a bar” was an wsufficient
ground of similarity because “there was nothing distinctive about the fact that he
“tatked, danced and drank’ in bars with wornen his own age” (AOB 60, Appellant,

hawever, neglects that this factor, while potentially generic in tsolation, was distinctive



in consideration with other evidence of wmethodelogy, mcluding evidence that
appeliant “picked wp” women who were wnaceompanied by any male; appeliant
soctatived with the victing appeliant arranged for the vietiog to drive Bim 1o the place
where he was staying; appellant murdered the victim at the subsequent location:
appellant took property from the viethn andfor victim's restdence; appeliant atiempted
to conceal the orume; and appellant flod from the onime scene. {See People v Mille
{1990y 5O 8] 33 954, 987 M The features of substantinl but lesser distinetiveness may
viehi a distinetive contbination when constderad together 7} see alse People v Hagton
(19683 64 Cal.2d 233, 248Y; People v. Harvey (1984 163 Call App. 33 90, 101, 0.2}
Appeliant also attacks the trial court’s fAinding of similarity betweon the charged
offerse and the Louistana offensze, alleging there was no evidence Sulton gave
appollant g ride bome. {AOB 803 The evidence watially otfered by the prosecution
alloged that Sutten met appellant tn a bar and “{alfter 8 fow howrs, the vietim agreed
to give the defendant g rhde o s moted room, because he was oo intoxicated 1o
drive,” but that insiead they “went w her gpartment.” {1077 2440 The defense later
argued that although appellant met Sutton in 2 bar, he spent a couple of days with her,
teft iown, and then refurned. (6RT 1831843 Thas, acoording 1o defonse counsel, the
Louisiana case did not “fit the pattern of picking somebody up in g bar and tekang
somehody home and killing themn” {6R7T 184; see alse 6RT 197198
However, s noted by the prosecutor, the fact that appellant disd oot Jall Sutton
the night he met her did not eliminate any sinilarities botween the Louisiana and the
Fiog zda and Califoraia murders: “Defondant 13 a goasd Iooking guy, he meats them i
a har, and he s Hke a shark in g tank. He picks them up. And besanse of his hatred
of women, or for whatever reason, he kills these women in a short peried of time.”
(GRT 204; see also 6RT 202-204)
Moreover, the fact that Sutton drove to the apartment whers sheowas staving did
not render the Louisiana case dissbmifar, Whiteside’s apartment appeared o be the

place where appellant was stayving upon bis return o Louigiana —  there was no



evidence that appellant had a motel roon of any other “place” at that time, and 3t was
reasonable © assume gppellant would stay with Sutton upon his returm to Lowsiana
based upon s previous stay in the apariment and the fact that be loft tus car with

Sutton. Ehub, although Sutton drove appeliant back to hor apartiment, it appeared that

Appeliant alse dispuies the ﬁndmg that a.p}:re}‘zam ook praperty in commestion
with each murder, on the basis that e took no propery from Sutton. {ADB 80}
Again, appellant neglecis that although no property was recovered from appellant’
possession that was Wdentified as personally belonging to Sutton, numeraus tems of
property found in the car at the time of appellant’s arcest were identified as belonging
to Sutton’s rocemmate, Theresa Whiteside,  Such evidence meluded: 2 big igloo e
chest packed full of food, including peanut butter, “rice-a-ront”, and seme spioes

ART 1496-1498) a child’s somforter (13RT 1496~ 149%); and Social Sorunity cards
for Whiteside s two sons (12RT 1368-1370; 13871 1498) Thus, the point of similarity
between the Louisiana, Florida, and California murders was not that appellant took
oroperty from the victims, per se. Rather, the point of similarity was that appellant
stale }?répmty as he was given the opportunity 1o do so by virtue of the murders —1n
the case of the murders of Gallagher and Tina Cribbs, this involved {aking property
from the victims, bul in the case of the murder of Andy Sutton, it involved taking
property from the apariment where she was residing.

Appellant also argnes that there were insafficient similarities between the
murders regarding the allegation that he atterypted to “conceal and hide” the murders
hefore fleeing, asserting that such actions were only taken as regards to the Flonda
case. {AOB 61-62.) Altwough appeliam points o differonces o the methods eploved
by appellant to conceal, he does not dony that attompts o conceal were made in all

oo cases, (See ADB 61 In California, gppellant burned Gallagher "¢ truck
comtaining her body; in Flovida, appellant paid for an extra day’s stay at the motel

s

where he murdersd Cribbs and placed a “do not distink” sign on the motel room door;

~3
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in Louisiana, eppellant covered Sutton with sheets and cut the telephone wire, {See
6RT 2033 Thus, in all cases appellant undertook some efforts to conceal and prevent
revelation of his crimes. Such evidence, in combination with appeliant’s fleeing from
the crime scones, suggests that appellant underiook such concealment 1o assist his
escape and clude approhension.  {(See 6RT 203-204)  Accordingly, the fact that
appeliant undertonk such concealment, regardiess of the type of concealment used,
contrivuted o the stmilarity of the offenses for parposes of Bvidence Code section
§101, subdivision (b},

Lastly, appeliant gsserts that the fact the murders ocomrred within a relattvely
short time frame was irrelevant © any ingeiry under Bvidence Code section 1101,
subdivision (b} regarding the similanty of the offenzes. However, the short time span
during which the murders oconrred effected the materiahity of the ot o be proved {in
this case, intert and common plan), and was properly considered by the court in
conducting its Evidenve Code section 101, subdivision (b anabysis. Henee, the fact
that the out-of-state nuurders wese oot et I time, but ooourred dunmg a very short
dme e, rendered evidence relating o the munders particolarty matenal w show that
appellant harbored an identical ntent and acted according to a commeon plan, {See
Peoply v. Bobbiny (1988) 45 Ual 34 857, 879 [“We have long recoguized “that if a
person acts similarly in similar sttuations, he probably harbeors the same tnlent in each
instapce” [citations], and that such prior condust may be relevant chronustiantisl
svidense of the actor’s most recent fntent. The inference w be drawn s not that te
actor 18 disposed o coramit such acts; insiead, e inference 1o be drawn iz that, in light
of the first event, the aclor, at ihe time of the second event, must have bad the intent
attributed o him by the prosecution” 1)

3. The Uncharged Murders Were Admissible Notwithstamnding Any

Dispute Concerning Identity
Appellant also attacks the court’s evidentiary roling under Bvidence Code

section 1101, subdivigion (b)), arguing the wncharged murders were madmssible



because appeliant’s identity as the perpetrator of the Gallaghor murder was a disputed
igsne, (AUB43-46) In essence, appeliant argues that uncharged offenses could only
be used {o prove elanents other than identity (Le., common plan or scheme, infent,
knowledge, motive), if those elements were disputed and if the identity of ¢ defendant
was not in dispute. Appetlant relies on a civil case, Hassolds v. Patrick Medio Group,
fng, (20003 §4 Cal App.4th 153, to support this assertion.

In Hasyoldi, & property owser sued an outdoor adverlising company for
“severely” timming a free losated on the property ewner’s property. {(Hasseddi, supra,
84 Cal.App.dihatp. 157-158.3 Attrial, the court admitted the testimony of a former
employes of the advertising company’s predecessor company, who testified that b
frimmed trees without the owners’ consent in 80 to 90 percent of the jobs, (M. atp.
163-164) On appeal, the advertising company claimed that such testimony was
inadmissible under BEvidence Code section 1101, as the former employes’s testimony
was introduced to prove the identity of the party that corumitted the tree trimaming, and
there was 1o fostimony regarding shared common features that were sufficiendy
distinctive. (f4. atp. 165 The court also found that the testimony was inadmissible
on the issups of intont, motive, or lack of mistake or gecident, (A4 at pp. 165166}
The court then extrapolated that Sweldr “mean{t] that where the identity of the sctor
is in dispute and the uncharged misconduct fails to satisfy the sringent “so unusual and
distinetive as 1o be ke a signature’ standard | . ., the aoncharged conduct 18 not
adrmussilde on such issues as intent, motive or lack of mistake or acadent where the
identity of the actor i3 not yet determined.” (/4. atp. 166-167)

Appeliant's reliance on Hassoldr, however, is misplaced® o Yirst, Hassolds

appears to have no application to oriminal cases. This Cort has beld on nunierous

3%, As a lower court opinion, Hussold! bas no binding effect on this
court, (See dutn Equity Sales, Inc v, Superior Coury (19623 57 Cal2d 454,

455 see alse M wz[;;f v, Worthley {1953} 44 Cal.2d 465, 477 Mpropositions
of Taw laid down i opinions of the district courts of appeal are not binding on
this court”])
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geeasions that in situations dealing with the admissibility of Evidenoe Code section
1101, subdivision (b evidence, 3 not guilty ples places off issues in dispute, including
identity, intent, and commmon plan, (See Peaple v, Roldan, supra, 35 Caldth at pp.
TO5-708; sce also People v, Baleow {19943 7 CUaldth 414, 422423, People v. Cadlin
(2061 26 Caldth 81, 146 Thiz is wue regardless of whetler a defendant contests
each amd every element of the crime. (bee People v Ewoldr (1994 7 Caldth 360, 400,
fn 4, [T e prosecution’s burden to prove every olenent of the onime 18 not religved
by a defendant’s tactica! decision 5ot to contest an essential element of the offense)”
{Extelle v. MotCuire (1991 502 U5, 62, 693,71 1E however, Hassoldt were applied
io crimainal cases, this Cowrt’s recogaition of varving levels of similarity depending on
the element sought to be proved would be meaningless. In other words, application
of Hassoldt in the criminal context would necessartly require that the highest level of
similarity (Lo, that the offenses share common features that gre “sufficienty
distinctive™) be applied to the introdustion of any evidence mader Bvidence Cod
section 1101, subdivision (0, reganiless of the purpose for ite adusssion. This, clearly,
is contrary o smperous opindens by this Court, which have required different dwgm,x
of similarity secording to the purpose served by the other orimes/bad aots evidence
{(See People v Kelfy (2007 42 Cal 4th 763, 783784, Peoaple v dbilez {2007y 41
Caldth 472, 300-501 People v, Prince (200740 Caldth 1179, 1271 Peaplev. frray,
supra, 37 CalAth gt p, 202, People v, Caeter (G005 36 Caldth 1HH, 11491150
Poople v Roldarn, supra, 35 Caldth at p. 705, People v, Lenart (20045 32 Caldth

1107, { 1233 i.{/’}‘ L/{)]{;Zg v edtlin {hfi;{ } 2o Caldth & . i1l » Pc’u{wf‘ v, Lewiz {:Zg}{;’i\}

56, Moreover, the apinion in Hassofdt does not indicate if a Bruting
nstruction was gifafe;f;. iy the case, advising the jry that {)ther crimeshad acts
evidencs was admitted for a specific and Hmited purpose. {Ree Hassolds v.
Patrick Media Group, e, supra, 84 Cal Appdth gt pp. 164-186 However,
it sooms unlibkely given that the standard Hiating instruction given regar *mg.‘
evidence admitted purstant to Bvidence Code section 1101, subdivision (b} s
a criminal jury instruction (see CALIC Nos, 2.30, 2,50, 2 CALCRIM Neo.

375}, and there appears to be ne comparable standard civil nstruction,

e
‘
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25 Caldth 510, 836; Penple v, Krgfi {20001 23 Caldth 978, 10311022 People v
Bwoldt, xupra, 7 Ualdth at p. 402

Second, assumming Masseldi is applicable to criminal cases, it has no bearing on
the present case because at the tme the admissibility of the out-of-state evidenve was
litigated, appellant indicated that identity was not contested and that the defense
intended to show the killing of Sandra Gallagher was “an unplanned, impulsive crime.”
{207 413, 450; see also SRT95-214 [no indication by defonse counsel that dentity
would be contested]; seealso TIRT VI30-1155 [samel} Accordingly, the tal cowt
was entitled t rely on the defense’s representations, and appellant cannot attack the
court’s evidentiary ruling ow the basis of #ts own change in tactics made well afier the
court’s ruling. (Bee People v, Gutierrez (2002) 28 Cal4th 1083, 1120 {irial cowrt’s
ruling is reviewed based on the record or evidence before the court at the time of the
rulingl, People v, Wefch (1999 20 Caldth 701, 739 [samel.)

4. The Uncharged Murders Were Admissible Notwithstanding

Appellant’s Offer Te Stipulate To Flrst Degres Murder

Appellant also challenges admission of the uncharged murders on the basis that
he offered to stipulate that the charged murder was premeditated, ostensibly renoving
the eloment of intent from the jury’s consideration, (AR 47-56! see also People v,
Daniels (1991) 82 Cal 3d 815, 837-B3% {A Ydefendant’s plea [of not guidty] does put
the elements of the orime in issue for the parpose of deciding the admissibility of
evidence under Evidence CUode section 1101, undess the defendant has takeon some
action to narrow the proseoution’s burden of proof ] Appellant further asserts that
the stipulation should have been accepted by the cowrt and enforced, regardless of any
position taken by the prosecution. (A0B 47-56) However, as explained below, the
rial court was unanthorized to enforce such a stipulation m this case.

A trial court cannot compel a prosecutor © accept a stipufation that would
deprive the state’s case of s ovidentiary persuasivensss or forcefulness. {(People v,

Waidla (2O00) 22 Cal 4th 890, 723, fn. &, People v, Edelbacker (1989347 Cal 3d 833,

T



LOOT; People v. Thorntosn (20003 85 Usl App 4th 44, 49 People v, Sakarias (20007 22
Caldih 596, 629 Prople v, Scheid (19971 16 Caldih 1, 16217 People v drics (1996)
13 Cal.4th 96, 131} The United States Supreme Court has recogrized the “familiar,
standard rule . | that a oriminal defendant may not stipulate or admit his way out of
the full evidentiary force of the caze a3 the Government chooses to present 17 {(OHd
Chiefv. United States (1997 319 ULS 172 186187, 117 5.C0 644, 136 L EA 24 374
Pelying i part on People v Holl (1980Y 28 Ul 34 143, vverruled on other grounds
i People v, Newman (19993 21 Cabdds 413, 415, gppellant argues that hiz propossd
stipulation i this case should have been forced upon the prosecution. In Hell, this
Coourt beld that where a defendant was charged with being an ex-felon in possession
ofg iﬁircarfa, the defendant may stipulate to his status a5 an ex-felon, thereby precluding
the prosecution from imtroducing the highly prejudicial fact of his prior felony
coenviction: “Thus, if a defondant offers 1o admit the existence of an slement of &
charged offense, the prosecutor must aceept that offer and refrain from int;‘@(iucing
evidence of other crimes w prove that element 1o the juoy”” (People v. Holl, supra, 38
Call3d at po 152} However, Haoll rocogoized cortain exceptions to this mi whers
stipudations governing the admussion of such evidence would not be enforced: {1 the
evidence rematned relevant 1o a dispoted fact not covared by the stipulated facts: (23
the stipulation would foree the prosecution to elect between theories of guilts and (3
exeluding the evidence would hamper a coberent presentation of the evidence onthe
remaining issues. (A at pp. 15241560 Additionsily, the court in Hadl found that
evidence would be admissible if the stipulation was ambiguous or Hindted inscope, or
if a party sought “to deprive his opponent of the legitimate force and effect of material
evidenceduring wial. (M atp. 153
Here, the proposed stipulation was unenforceable for several reasons, Firsy,
although the stipulation sought to sliminate any need for consideration of intent, the
put-of-state murders, as found by the irial court, were independently adimissible to

show that appetlant engaged in g common plan, {See SRT 32-35) Thus, the Louisiana

“d
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and Florida nmurders were nevertheless admisaible o show that appellant eroploved the
same plan in committing all three murders, {See Bvid. Code, § 1101, subd, (b, Prople
v, Fwoldt, supra, 7 Caldth at p. 403 ["the plan need not be unusual or distinetive; it
need only exist to sapport the inference that the defondant amploved that plan in
cammitting the charged offense”]} In othey werds, evidence of the out-of-atate
murders remained relevant to the issue of whether sppellant murdered Sandra
Caltagher, irrespective of any issue of intent, {See Peopde v, Bwoldr, supra, 7 Caldth
at p. 393 [“"The presence of a design or plap to do or not to do a given act has
probative value to show that the act wag in fact done or not done.” [Citation 7]}
Second, the stipulation was unenforceable, as the Flonda murder remamed
relevant to the special circunmstance allegation, Here, #t was alleged pursuant to Penal
{Code section 190.2, subdivision ()2}, that appellant was previously convicted of first
degres murder, (See 1CT 214 Hence, evidenes regarding the Florida murder was not
ondy admissible, but was necessary to prove the special araanstance allegation
Third, the stipulation was unenforoeable, as it would have “hamperfed] a
cohersnt presentation of the evidence on the remaining issues” and deprived the
prosecution of the “legitimate force and offect of material evidence.” (See People v
Hafl, supra, 28 Cal3d atp, 152-156)) By elbninating the evidence of the out-ob-state
mirders, appeliant’s defense that another porson (Kele) kalled Giallagher | unjustifiably
assumed an aura of plausibility, Without the evidence of the Louisiana and Flonda
murders, the jury had no way to evaluate the credibility of appellant’s testimony that
Kele left s apartrment with Gallagher and later killed her, Evidence of the out-of-state

murders, on the other hand, enabled the fory to more acourately evaluate appellant’s

- m

57, In offering his stipulation, appeflent never indicated that he would
stinulate to first degree murder in exchange for excluding evidence of the

Louisiana murder. Rather, he made clear that his stipulation intended to “keep
cut” Bidh Yihe Loulstana and Flordda fact pattern out of the guilt phase” (See
GRT 2110 Simdlardy, appellant made no offer to stipulate 1o the special-

r}g*'

circunstance allegation, {See 6RT 211-215)
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craditdlity, inasmuch as it showed that his involvement i g grocsome murder was not
an izclated event. (See Peaple v Sobarins (20005 22 Caladth 396, 629 |79 The]
peneral rule is that the prosecution in a criminal case cannot be compelled o accept a
stiprdation ifthe effect would be to deprive the state’s case of i persnasiveness and
forcefulness.” [Citations 17 Indeed, this factor was emphasized by the wisl comtin
#s ruling, a3 the cowt recognized that exclusion of the oat-of-state evidence “would
be unbarr {Jand coreat this wtally anificial seffing, igronpg a pattem that bas
overwhelming faclors in commnon,” {SRT 34

Accordingly, the tial cowrt did not abuse its disoretion by refusing to forwe the
prosecution o agree to appellant’s proflered stipulation. (See People v, Waidla (2000
22 Cab4th 690, 717-718 [“Broadly speaking, an appellate court applies the abuse of
discretion standard of review  any ruling by a gl cowt on the admissibility of
evidence, [Cltations.] Speaking more particularly, it examines for shuse of disuretion
a deciston on admissibility that fures on the relevance of the evidence i guestion,
[Citations. T'}) Therefore, appellant’s offor io stipulate 1o the first degree murder of
Sangdra Gallagher did not render the cat-of-state murders inadmissible,

{. The Probative Valug OF The Evidence Outweighed Any Undue

Prejudice

Appellant also asserts that evidence of the uncharged homicides should have
been excluded nnder Bvidence Code section 352, (5Ee AURB 70-77.) O this point
he 18 also wrong.

Uincharged offenses admitted pursuant o Bvidence Code section 1161,
subudivision {b), are subject to the balancing st of Bvidence Code section 232
Accordingly, the probative value of any uncharged orimes must also outweigh any
nrejudice.  (Prople v. Ewoldl, supra. 7 Caldth ot pp. 402-403)) Evidence Code
Section 352 provides that “[ithe cowmt in its disorefion may exclude evidence if its
prohative ’»«*a}ua 1s substantially cutweighed by the probability that 43 admission will

{a) nocessitate undue consumption of time or (b} create substantial danger of ondue

9y
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prejudice, of confusing the issuces, ar of misleading the jury.”

Here, as noted by the trial court, evidence of the out-of-state murders was of
great probative value to show appellant’s intent and a common plan. {(Ses SRT 52-35)
As discussed above, the similar pattern of appellant meeting the victm at 8 bar,
arranging for the victim to drive hitn to bis “place,” and then killing the victim, taking
the victiny's propesty 35 incidental to the murders, and faking steps o conceal the
erimes, tended to show that appellant intended to kill Sandra Gallagher when be mat
her and that he emploved a sinadlar plan in the commission of all three murders. The
mere fact that such evidence was also prejudicial did not antomatically render evidence
of the out-of-state murders inadmissible, As noted by the tial court, “anything that i3

p3d

relevant s going to be prejudicial, (3RT 34-35) However, “iiln applving
TEvidence Code] sectipn 352, “prejudicial” is pot synonymous with “damaging.””
{'_Pef}pffe v, Bolin (199%) 18 Caldth 397, 320, quoting Prople v Yu {1983 142

al. App.dd 358, 377 Rather, “{tihe “prejudice” referred  in Bvidence Code
seetion 352 applies o evidence which uniguely tends to evoke gn emotional bias
against defendant as an ndividual and which has very Hutle effect on the issues™
{Fhid)

Here, evidence of the Floride and Louisiana mnders was of tremendous
relevance to the issues of intent and common plan, and evidence of the Florida murder
was also highly probative of the special-circumstance allogation, Although appellant
argues that such evidence unfairly characterized him a5 a serial killer {see ADB 73-74},

throughout the trial appellant was never called a “serial killer,” nor was he hkened to

any particniar serial killer.” Morcover, although the Lonisiana offerse did not result

in a crimmnal conviction {see ADB 73-74), the Florda murder did result in a frst
degree murder conviction, svidence of both out-of-state murders was no more
inflammatory than evidence presented concerning Sandra Gallaghe's murder, and all

three morders occurred in the relatively mmm(»sc(i sine period of less than two
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months ¥ (See People v. Zepeda (20013 87 Cal AppAth 1183, 1211 {“The principal
factor affecting the probative value of an uncharged act is its similarity to the charged
offense. Other factors affecting the probative value include the extent o which the
sowree of the evidence i3 independent of the charged offense, and the amount of thne
between the uncharged acts and the charged offense, The factors affecting the
prejudicial effect of uncharged acts include whether the uncharged acts resultnd m
cripnaal oonpvictions and whether the evidence of uncharged adts 18 stronger or more
nflammatory than the evidence of the charged offonses.” |}

Additionally, the profudicial tmpact of the out-of-state murders was necessarily
miptmized by the miting instroction given the jury in this case, Here, the jury was
instructed that it could not congider evidence of the Florida and Louistana homicides
“so prove that {appellant] fwals a person of bad character or that he ha{d] a disposition
to conmnit orimes” and was only to be considered “for the Hmited purpose of
determining i it fonds to show whether [appeliant] committed the nnrder alleged in
Count 1 with express mualice aforethought and with premeditation and deliberation, and
not as a result of rage or provocation or other beat of passon.” {14RT 1782-1743;
TOTOLETS ICALMED No, 25010 As it is presumed that the jury followed thus
nstruction {People v. Emith {Z{}i}?} 40 Caldth 483, 517-318), the struction
mintmized any danger that the jury relied vpan evideance of the out-of-state murders for
Ay HApHOPEr [upose (o2 People v, Bornets (19983 17 Caldth 1044, 1119 People v,
Garvenu {19933 6 Caldth 140, 178, overruled on another point in Pesple v, Yemman
{2003) 31 Cal4th 93, 117-118). Indeed, defense counsel emphasized the instuetion
to the oy during closing argument, noting that the jury was bonnd w follow the
instruction and not “consider such evidence for any other purpose” than determuining

if the Louisiana and Florida mrders “tendled} to show swhether [appellant] committed

5%, The relevance of the short tme-period iz empbasized when
considered that af least one other state requires that for an aggravated “seqial
kaller” schene to apply, the kil imgb st eccur within the pertod of forty-sight
months, {see Tenn, Code Ann. § 39-13.2040001 23 {20033)
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the murder alleged in count I with express malice aforsthought and with a
premeditation and deliberation and not a3 a rosult of rage or provocation .. . or other
heat of passion.” {See 15RY 1877-1878.) Thus, the Hmiting nstruction given i this
case decreased any possibility of prejudice created by admission of the uncharged
prrders

Lastly, the possibility of undee comsumption of fime did not render the
uncharged morders nadmissible ander Bvidence Code section 352, (See SRT 34 The
evidence of the out-of-state murders did not extend the overall length of the tnal, as i
was uncontested such that evidence concerming the Florida and Lowstang murders
would have been adimissible during the penaliy phase of the proceedings. (See 387

7 {defense counsel acknowledges that ont-of-atate murders w ould be admusaible
during penally phase])

1 sumy, the probative value of the Florida and Louisiana murders cutweighed
any probability that the evidence would croate undue prejudice. Hence, the trial comt
acted well within i discretion in finding that Bvidence Code section 352 did not bay
adhmizsion of the Louisiana and Flovida murders.

P. Any Error In Admission O The Evidence Was Harmless Given The

Orverwhelming Evidence That Appellant Was Guilty Of The Murder

O Bandra Gallaghey

Appellant further argues that the ervor in the admission of evidence conceming
the out-of-state homicides requires reversal, under either the harmiess error standard
for state law emors or the more siringent standard for errors of constitutional
magnitude. (ACE 78-83) As support for his prejudice argument, appeliant asserts
that evidence of the vncharged murders was pivotal to the prosecution’s case and that
other evidence of guilt was not overwhelming, (AOB 78-82.) He also argues that the
limiting instractions were “completely inadeguate to ameliorate the prejudice” (AGR

SO-81), Appellant’s argumenis regarding prejudice, bowever, lack any basis.



First, contrary to appellant’s chamctorization, evidence of the ontofsate
miopders was not the Yhachpin® of the proseontion’s case regarding allagher’s
marder. Rather, the testimony given by Walker and Flyon, including Walker's
testimony that appellant told hor that “He had bigger problems” and that Gallagher

%

s dead” (JORT 215-9223, and Flymm's testimony that e saw the sifhouette of
semenne making o strangling motion inside Gallagher *s truck, shortdy after Callagher
and appellant were last seen fogether i her fruck (JORT 839, B54-855), established
that appeiant killed Gallagher and refuted the defonse theory that appeliant was
tnnocent {see 18 RT 1933 ["We are hoping you accept the word of Mr. Rogers when
he telfs you he did notconmmit the orime, "1} Walker's testimony was corrohorated by
pvidence of Gallagher "5 carring found in appellant’s apartment (ORT 637638 13RY
F611-1614), and Plynn's festimony was corroborated by the corongr who determined
that the cause of death was asphyxiation (TR 1101 This evidence was further
bolstersd by testimony that someone who resanbled appellant was seen leaning into
Ciallagher’s truck im;fﬁfzdiateiy hefore the tuck containing Gallagher™s body was aet
on fire. (TORT 999-1003)) I combrast, the defonse case was weak and maplausible,

resting on the self-serving and wsubstantiated festimony of appellant that be and

Gallagher met Steve Kele, all three went o the apartment while Walker slept, and that
Ciallagher teft with Kele while he ramained in the apariment. (Seg 13RT 1641-1645.)

in Heht of the evorwhelming evidence of gmlt and weak defense case, it was not
reasonably probable gppellant would bave received a more favoralde verdiot in absence
of evidence concering the wacharged homscides, (See People v. Holloway (2004} 33
Caldth 96, 128-129 {applving standard enuncinied in People v Watson (1956} 46
Cal2d 818, 836] People v Malone (1988} 47 Cal3d 1, 22 {orrar in admitting
Evid.Code, § 1101 evidence tested by Warson harmless aror standard])

Second, appellant fatls fo show that the jury did oot apply the limiting
mstruction given in this case. (See AOR 81 As previously indicated, the jury was

specifically and repeatedly advised o consider svidence of the Flonida and Lonisiana
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homicides for the “Hhmited purpose of determsining i it tendied] o show whether
Pappellant] committed the murder {of Sandra Gallagher] with express malice
aforethought and with premeditation and deliberation, and not g5 2 result of rage or
provocation or other heat of passion” (PCT 1579 TIRTHIST, T4RT 1782-1783,
Dring closing argument defense counsel amphasized this instruction, beeding the pury
i “follow the law and follow this instruction sbout evidence adusitied for g Hotted
purpese and set aside the cmotions and make your decision based on the facta” {(15RT
1878 Thus, the Hodting instruction repeatedly given by the comrt necessarily rendered
any erroneous adimission of evidence nonprejudicial, as the jury would not have
considered evidence of the out-of state offenses if 1t found such evidence nmatenial
o appellant’s intent or common plan. Accordingly, any error in the admission of the
uncharged murders was necessarily harmless and does not compel reversal in this case,
E. Admission {0 The Uncharged Murders Did Mot Violate Appellant’s

Federal Constitutional Righis

As a final pomt of conlention re?ating o his altack on the admissiblily of
evidence, gppeliant asserts that admission of the out-of-siate homicides rendered his
trial “fundamentally unfair” in vielgtion of the Fourteenth Amendment’s Due Process
Clause, (AOR R3-88.) This argument also fails. As explained above, the evidence of
the Louisiana snd Florida menders supported the permissible inferences that appellant
premeditated the morder of Sandra Gallagher and acted with a common plan. {Ses
People v, Falzettn {39‘)‘?}% gl 4th 903, 913 {admission of relevant evidence does not
offend due process unless the evidence i3 “so prejudicial as to ronder the defendant’s
trial fimdamentally unfair”]} Therefore, this Court need not decide to what extent; if
any, evidence solely geing to character might violate appellant’s due process rights,
{(See People v Kelhy (2007 42 Caldth at p. 787 People v Btewle (20023 27 Caldth
1234, 1246, Peaple v Cadiling, supra, 26 Usldth at po 123 [oHation o federal cases
finding that admission of uncharged offenses violated due process was unpersuasive

hecause in those cases cournts determined that evidence was tomaterial to any
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legitimate tssuel) Therefore, appellant’s claim of federal constitutional error st be

rejeted,

¥, Conclusion

"

insum, evidence of the Florida and Louisiana nurders were properly adisifed
pursuant 1o Hvidence Code section 01, subdivision (b, to prove asppellant’s infent
and comanon plan. This evidence was properly admitted notwithstanding any dispute
concerning the identity of the perpetrator tn the instant cuse, and appellant’s offer fo
stpulate to Hrst degroe murder with wspect 1o the charged murder.  Additionally,
admission of evidence of the uncharged murders did not viclate Bvidence Code section
352, Bloysover, any aror in admission of the evidense was nonprepushicial, and
atmussion of the evidence did not viclate appellant’s federal constitutional rights,
Accordingly, appellant’s numerous clabms regarding the admission of evidence

pertating to the out-ofsiste homicides must be rgjectad,

119

THE TRIAL COURYT PROPERLY EXCUSED PROSPECTIVE

JURDR NUMBER 3136 FOR CAUSE

Appeliant next argues that the wial conrt erroneonsly granted the prosecution’s
challenge for cause against prospective juror pumber 3136, (AGE 39104
specificatly, appeliant asserts that the jury questionnaire and volr dire pertaming o
prospective juroy number 3156 merely showaed st e was uninformed about the death
penally, and that he did not miset the possibility of iposing a death sontence. {(AUB
9598y Ascordingly, appellant urges that there was nsufficiens evidence that
prospective jurer numbey 313675 ability to serve a8 an apartial joror was substantially
aupaed. {AOB 99104 This argoment, however, must be rejected because the
prospective juror was property excused beoause his views on capiial punistunent woudd

have prevented or substantiatly impaired the perfonmance of his duties as & juror,

e
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A, Underlying Procesdings
Jurar questionnaires were distributed to potential furors prior 1o oral voir dire.
{See, .8, 4CT 703-715)) Prospective jurer number 3136 campleted the questionnaire,
mdicating that be was a 27-yvear-old conclorze for the Regal Biltmore Hotel, and that
he resided in Los Angeles. {407 9823 As to the death penalty portion of the
guestionnaire, he indicated that he dd ot “koow what to think about capital

3

punishiment i1 is good or bad, right or wrong.” (40T 989 Prospective juror number
3156 further indicated that he felt that way “becanse there has been 4 Jot of people who
received capital pumshiment who did not deserve o and then there were others who
did,” (4CT 989y He characterized the strength of bis views as "“ﬁ}«:fs many people
whom {hel talkfed] with.” (4CT 9892 Prospective juror number 3156 stated that hie
supported Life inprisooment if someone was “not capable 1o be in oity hife” and that
the death pepalty and life i prison were equally severs because “you lose your ife
either way.” {(4CT 9891 However, he responded that he would not abways vote for
life in prison without parele or the death penalty based on his views, (4CT 9893 He
indicated he would want 1o “hear and review alf of the circumstances and facts of a
" before deciding the appropriate penalty, as well as “all the clroumstances
concerning the defesdant and his background.” (4CT 990} Prospective jurer suamber
3156 was unable to identify cases in which the death penalty should have been
imposed, gnd in response 10 a question on whethor the death peoally was lmposed o
frequently in California, he stated that he never “hear{d] shout the death penaity in
California,” (407 990 He stated that he did not “Bllow any religion” and that if
selected to be on g jury, he would “just want 1o do what Dwals nght by law” (307
B93-991 .3
During oral voir dive, prospective furar number 3156 elaborated on bus response
in the questionnaire regarding people who received the death penalty who "did not
deserve it He explained that this response was based on, “{jlust growing up and just

knowing abous the fow people that Uve known that, vou know, just dida’t get g fair
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chance.” (BRT 345, Prospective juror number 3156 then statedd that “{ajt this dme
{he] really diidin’t know oo much about the death penally 5o The was] not for it or
against it (KR 346.) However, he then followed up with the statement that he was
“mot for 17 (BRT 348} and that he was “ggatnst it (8RT 347y He claborgied that if
the wutigation was more substantial compared 1o the sggravation, he would not vote
for death. (KRT 347 However, prospective juror manber 3156 also stated that he
coudd not see himself voting for Hife where the sggravating evidence outweighed the
stigating evidence, {(BRT 847 The prospective juror then stated that he could not
“cenceive of anything that might canse Tham] to vole for death.” (BRT 347} When
the court indicated that prospective furcr number 313673 opintors bad become stronger
than those reflected in the questionnaire, the prospective juror responded that his views
had changed because he “had time to think shout 17 and that “to actually have 1o make
that decimion, the] couldi’t do it” (BRT 347-348) Prospective maror munber 3156
stated that it would be “hard” o vote for death if the defendant was Jeftrey Dabmer or
Richard Ramirer, (XRT 348 He also oxplamed that even f the aggravating factors
outweighed the mitigating factors, he could not vole for life because he sdid not “feed
ke The was] in the position to really make a deciston on what pumishment one shoudd
got for thetr crime,” (8RT 3493 Therofore, a5 clarified by prospective juror number
31585, he could not see hmself “voting for B or the doath peralty” and that be “just
feflt] {hel couldn’t make that decizgion” {8R7T 349.350.)
Folloseing oral voir dirg, the prosecution challenged prospeciive juror number
X186 for cause, and the trisl court found cause on the basis that the prospeciive juror

seoudd refuse fo vote for either Bfe Imprisonment or death, (B8R $68-369)

B. Relevant Legal Principles
Linder federal and state law, a prospective juror may be excloded for cause only
where his or hor views on capital punishment would “'prevent or substantially impair
the performance of his duties as a juror in accordance with bis instructions and his

oath” (Waimeright v, Wit (19851469 U5, 412,424, 103 8.0 844, 83 L. Ed.2d 841,



clanifying Witherspoon v, fiinoiy (19683 391 US, 510, 822 fn 21, 8E 604 1770, 20

RERE,

LEG 2 776 Hrarmng issue as whether 1t 38 “unimistakably clear™ the prospective

30

juror would ““amtonatically’™ vote for lite or death]} A prospective juror is praperly
excluded 1if be or she 5 unable o conscientiously consider all of the sentencing
alternatives, inchuding the death penalty where appropriate. {(People v. Cunningham
{2001y 25 Caldth 926, 975, People v, Jenfing (20003 22 Caldth 900, 987 “Ax
botion, capital jurors must be willing and able to follow the law, weigh the sentencing
factors, and choose the appropriate penalty in the partioular case” {People v, DelPriest
(2007 42 Caldth 1,

“*Assessing the quaié?mmﬂm of jurors challenged for cause is a matter falling

23

within the broad discretion of the trial court.” [Ciation.]” {People v. gy, supra, 37
Caldth atpp. 192-193) A reviewing court must afford “substantial deforence” {o the
trial court’s findings regarding the nature and effect of a prospective juror s views on
capital ponishment. (People v, Lederma {2006) 39 Cal dth 641, 673; Feaple v, (il
(2004 33 Calddh 536, 558-538) If a prospective Juror's answers an voir dive are
“aquivocal or contlicting,” the trial court’s assessment of the prospective juror’s state
of mind is generally “bhinding” on appeal. (People v Lewis and Ciiver (2006} 3%
Caldth 970, 1007 ) I “the statements are consistent, the court’s raling will be upheid
if supperied by substantial evidence,”” (Prople v. Ledesma (20073 39 Caldth 641,
671, quoting People v, Horning (20043 34 Caldth 871, 896.897 3
“There 13 no requivement that a prospective juror’s biss against the death
penalty be proven with onmistakable clarity, [Citations.] Rather, it is sufficient
that the trial judge is lett with the definte tnpression that a prospective Juroy
would bo unable to faithfully and nmpartially apply the law i the case before
the puror” {Citation.)” (People v Groy, supra, 37 Caldth at pp. 122-193, 32
Cal Rptr 341 451, 118 P.3d 496
{(Feople v. 4bilez (2007 41 Caldth 472, 497 )

Here, the trial court property excused prospective juror number 3186 for cause,
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First, it appears that the juror’s views on capital punishment would have prevested oy
unpaired the performance of his duties a8 a juror, within the meaning of Wik
Progpective jumﬁ' sumber 2156 uneguivocatly stated that he was wnwilling © reosder
any penalty deciston regarding e mprisonment or death, Hestated that he condd not
b “part of thie] decision-making” process as regards penalty and that he could not see
hmself “voting for e or the death penaley” (8RT 349 Thus, although he could
render g decision as w gl he would be unwilling o participate and make g
determination as © an appropriaie sentence.  {See 8RT 3580 Such a refissl w
participate in the deliberative process of any penalty phase necessanly equated with an
inabiltty fo perform his duties a5 a ju’fézi, angd constituted suflicient basis 1 exouse
prospective furor number 3156 for cause. (See CALHC Mo 17411 [instruction that
i “any juror refirees fo deliberate or expresses an intention o disregard the law or
dectde the case based on any improper basis, i 15 the obligation of the other urors
tromediatehy wlvise the Court of the situation”; People v, Cleveland (20013125 Cal dth
466, 475 [Penal Codo section 1089, pormitting romoval of juror where good cause i3
shown, has “been applied to permit the romeval of g juror who refuses {o deliberate,
on the theory such a jurer is “unable {o perform Hs duty™ ) Thus, substantial
gvidence supported the wial court’s finding that prospective juror 318675 views wonld
have prevented or substantiaily impaired the performance of hus duties as a juror,
Acknowledging the basis for the mial count’s excosal, appellant nevertheless
asserts that the record failed to uneguivocally disclose that prospective juror ramber
3156 pecessarily refused to participale in any penalty phase deliberations, (8e0 ADB
96- 1023 Bather, appellant chargoterizes the prospective juror's stitinde a3 nevtral with
regard Yo pepalty, but willing to engage i such g determination swith a simple
recopnition that such a process would be “hard” (A0B 9889} The record stmply
does not support this uterpretation — while prospective juror 3156 charcterized th
deliherattve process as Yhand {SRT 34K, 5503, he made clear that he “couldn’t vote for

e (8RT 5497 and that under oo oircumstances could he conceive of anyihing that



gight cause bl to vote for death (SBT 5473 Although the pri}spf:;;iiv £ juror at times

-~

conched his lnguage in terms of hypothetical possibality (e, it “would be hard” o
make decision for death (8RT 34RY; prospective juror “just dlidn ™t feel like [he was]
in ihe position to really make a decision on what punishment one showldd get” (8RT
549, prospective juror dlidin’t feel [hel feould] make that decision or be a part of that
desision-making” (S8R 349}, prospective furor “couldn’ see Thimiself voting for ife
or the death penally”; prospective juror “jost feflt] Thel couldn™t make that decsion”
(SRT 330%), his statements made clear that these were truly his opinions and that he
was unwilling to consider o vote for death or Ife inprisonment,

Moreover, appellant’s reliance on prospective jurer number 315673 juror
guestionnaire as demonstrating that there was no substantial impamnent 1s misplaced.
Both the court and prospective Juror number 31536 tndicated that the prospective jurors
views had evolved since he had completed the guestionnaire, and that ai the time of
oral voir dire, he held the belief thal he could not engage in any penally phase
determination. Additionally, gny wabigaity In prospective juror 21567s stalements was
property assessed by the irial court, with the trial court ultimately delermining that the
orespective juror was substantially impaired tnasmuch as be “wouldn't do either one”
(See 3RT 369 Thus, the trial count was left with the “definite irapression” that
prospective juror 3156 would be unable to fauthfully and mmpartially apply the faw.
The wial court’s sssessment of the prospective jurer’s anti death-penalty attiindes
sufficiently supported iis decision w excuse the prospective juror for cause. {See
Poople v. Abilez, supra, 41 Ualdthat p, 497.) Accondingly, appellant’s claim attacking
the trial court’s excusal of a4 prospective juror for cause must be rgecied.

118
THE TRIAL COURT PROPERLY INSTRUCTED THE JURY
REGARDING APPELLANTS FLIGHT (CALHL MO, 252

oy oy

Penal Uode section 11270 provides

Iy any oriminal trial or proceeding where evidence of flight of a defendant

9



is relied upon as fending to show gailt, the court shall instrust the jury
submtantally ag follows:

The fight of a porsen pamedintely aftor the commission ef a arme L L (s oot
sufficient m uself to establish hus gwilt, but is a fact which, if proved, the jury
may consider in deciding s guilt or innocense. The waght o which such
circumstance s entitiod s a matter for the jury © deaide.

Consistent with this section, and without arsy ahjection by the defense, the triad court
instracted the jury with CALHC Mo, 252 - “Fhght After Crisne” ~ gs follows:

The flight of a persen mrmediately after the commission of a crime, or after
he is accused of g orime, 18 pot sufficient in iself o establish his guily, butisa
fact which, if proved, may be considered by you in the light of all other proved
facts in deciding whether the defendant is guilty or not guilty, The weaight o

which this crcumstance is entitled s 2 matter for vou to decide.

(LART 1784-1785; TUT 15879

Appellant attacks the Instruction as facially tnvalid ander foderal constitutional
angd state law, making e distinet argunents: (1) the instruction “wnproperly
duplicate]d] the chropmstantial evidence instroctons” (AQB 107-108) {2} the
instruction was unduly partisan and srgumentative (ADB 108-113), and {3} the
mstruction improperty permitted the jury 1o infer 2 defendant’s conscionsness of guils
based on the aots that Ysupposedly constitoied fight” (AGR 113118}, Appellant
that CALJIC Mo, 2.57

further altacks the nstruction as applied o himselfl arguing
C‘
de

inproperty pormitted the fory o infer be was gaalty of st degree muurder and arson
hecause he fled after the commission of uwncharged murders, (ADB 1181200
Appellant asserts that any instroctional error requires reversal, (AOB [20-122)

Appellant’s challenge o CALHC Mo, 2.52, however, must be rejected.

A, CALJIC Ne. 2,52 Is Mot Binproperly Buplicative O Other Tustructions
Anpetlant gsseris that CALHC No. 2,32 was duplicative of instructions given

on cirenmstantial evidence, and therefore was improper in this case, {AORB 107-108.)
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This, however, is not the case. “[A] trial court may refuse a proffered struction i i
is an mcomrect statement of law, I8 argumentative, or is daplicative. [Uitation.)
{People v. Gurule (20025 28 Caldth 3537, 639 see also People vo Griffin {2004) 33
{Caldih 536, 541 [tmial court need not give douphicative isiractions]; People v, Divguen
{20011 89 Cal App.dith 268, 277 [trial court may refuse an accurate wstruction i is
dupheatively However, an instruction regavding a defendant’s flight 1 mandated
under Penal Code section 1127 whenever “evidence of flight of o defendant is relied
upon a5 tending to show gailt. " (Pen, Tode, § 1127¢) This Court bas found that
the insbruction is not unnecessarily duplicative, but has observed that a flight
jrstruction such as CALJC No., 2,52,
“is proper whenever evidence of the circumstances of defendant’s departure
from the crime scene or his usual envivons, | . . logleally permits an mference
that his movenment was motivated by gutlty knowledge”
{F vu;*!@ v, Loy {1995 12 Caldth 415, 470, L}wix*w Feople v, Tuwrper {1990} 50
Cal3d 668, 694; see also People v. Bradford (1997} 14 CUal4th 1005, 1055

Here, the oy was istructed on chroumstantial evidence i CALJC Mos, 20

53, CALHC Wo. 2.00, as given, states

Evidence consists of testimony of wiinesses, writings,
material objects, or anything prosenied to the senses and offered
0 prove the existence or non-existoncs o a fact.

Evidence is either divect or clrcummstantial,

Direct evidence is evidence that divectly proves a fact. it
is evidence which by iself), if found © be true, establishes that
fact,

Cirpamstantial evidence is evidence that, if found o be
trug, proves a fact from which an inference of the exstence of
annther fact may be drawn,

Aninference is a deduction of fact that may logically and
reasonably be drawn from avother fact or group of facts
estabiished by the evidence.

11 is not necessary that facts be proved by direct evidence,
They may be proved also by circumstantial svidence or by a
combination of divect and croumstantial evidence, Both direct

\{:'(
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and 2019 as well as fight in CALNC Ne, 232, (See 7CT 15741378 The flight
instruction was not duplicative of the other instructions, inasmuch as it specifically
“made clear 1o the jury that cortain types of deceptive or evasive bebavior on a
defendant’s part could indicate consclonsness of guily, while also clarifing thet such
activity was not of Hself sufficient w prove g defendant™s guile, and allowing the jury
to determing the weighi and significance assigned o such behavior™ (People v
Royeite (002729 Cal 4th 381, 438, 429, quoting People v, Jorkson (1996} 13 Caldth
1164, 1224} As further explained, “The cantionmary nature of the instractions bepefits
the defense, sdmonishing the jury @ circumspection regarding evidence that nught

githerwise be considered decisively inculpatory, [Ciations, 7 (fhid)y  Moreover,

and circumstantial evidence are acceptable as 2 mans of proof,
Neither s entitled to any gromter weight than the other.
(VART 17734774, 7CT 187415753

CALBC No. 2,01, as given, states:

However, a ﬁmim@ of guilt a5 o any orime may not be
bpased  on  cirmoumstentisl evidence  unless  the  proved
cirowmstances are gt only {1) w*m«iu\ﬁ; with the theory that
[appeliant] is guilty of the orime, bot (2} cannot be reconeiled
with any other rational conclusion,

Farther, each fact which 13 essential to complete a sot of
clroumstances nocessary o establish the defendant’s guilt must
be proved bevond a reasonable doubt Inother words, he‘f'{)rc an
wiference essential to esiablish gl may be found  have been
proved beyond g reasonable doubt, zach fact or circumsiance oo
which the inference necessarily vests must be proved beyond a
reasonable doubt,

Aldso, i the circumstantial evidence as 1o any parbicular
count permits two reasonable mterpretations, once of which
points io fappeliant’s? guilt and the other to his innocence, and
reject that interpretation that points to his gl

If, o the other hand, one interpretation of this evidence
appears to vou to be reasonable and the other interpretation to be
unreasonab Er’ you must geoopt the reg wﬂmbigmis:z*»:chﬁ% and

reject the unreasonable.
{(T4RT 1774-3773, 70T 1575}



appellant’s argoonent nocessarily concedes that any duplication was necessanily
harntless, as the jury would have already been instractad with the general pronciples

regarding conseiousness of guilt a3 embodied m CALHC Nos. 2.00 and 2.01, and wag
further instracted o not draw any inference based on any “role, direction or idea” that
i3 repeated in the IsHCHONS, {Sf:f: TOT 1A74 (CALRC Mo, 1,013 Thus, appetiant’s

challenge to CALIC No. 2.52 g5 duplicative must be rgjecied,

B, CALJIC No. 2.52, Is Not Unfairly Partisan And Argumentative

Appellant forther argues that CALJIC Mo, 2.52 was improperly given because
the instraction was “unfairly partisan and argumentative” (AGB 108-113) However,
CALJIC No. 2.52 was not impenmissibly argumentative in that it invited the jury to
draw inferences favorable {o the prosecution. As noted by numerous cowrts, the
instruction does not “invite” the fury 1o draw any inforence. Rather, it simply states
that: (1) evidence of flight alone is not sefficiont to establish gutlt and; (2) 1t may be
congidered along with all other evidence. Thus, the Instruction simply conlinms the
inference that the jury would satarally draw from the admission of evidence of Hlight,
i.e., that it can he considered in evaluating guilt, (People v, Visciottl, supre, 2 Caldth
at p. 61 see also People v. Carter, supra, 36Cal4th at p. 1182; People v, Mendoza
(20007 24 Cal 4th 130, 180-181; People v Jarkson (19961 13 Caldth 1164, 1224} In
other words, CALIC No, 2.32 does “not assume that flight was established,” but
leaves to the jury the factual determination of whether flight occured and what
inference should be drawn from such fHeht. (Peopfe v. Visclodti, supra, 7 Caldth at
0613 Accardingly, appellant’s argument regarding the allegedly partisan and
argurnentative nature of the instroction must be rejected. (People v Jurade (2006) 38
Cal.dth 32, 125-126; see also Peaple v. Bennvides (20053 35 Cal 4t 69, 100 People
v, Nakahara (200330 Cal dth 705, 713; People v Kipp, supra, 18 Caldth atp 3750

. CALJIC Ne, 252 Did Net Permit The Jury To Draw Irrational
Permissive Inferences OF Guailt

Appellant also attacks the court’s istruction with CALIC No. 2,32 by argung
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that the mstruction penmitted the jary o draw “nrational permissive inferences of
guitt” {AOB H3118) CALJC No, 2.52, however, penmits no such rationad
weferences. To determing whether a jury instruction creates an impermissible inforence,
the “threshold nguiry” i3 fo determine whether the challenged portion of the
mstruction creates 2 mandatory preswmpton o merely a penmissive inferenos.

A mandatory presumption instructs the fury that it st infor the presumed fact

if the Sate proves certain prodicate facts. A pormissible inforence suggests ©

the jury g possible conclision o be drawn if the State proves predicate facts,

but does not reguire the jury 1o draw that conclusion,
{Franciy v, Praklin (19853471 U8 307, 313-218, 105 5,00 1965, 1971, 85 L. EA.2d
344y Mandatory presumptions vielate the D Process Clause if they Vrelieve ihe
State of the burden of persuasion on an element of the offense,” whereas a permissive
inference croates a constifntional violation “only if the suggested conclusion is not ong
that reason and comumon sonse justify m hght of the 'g:;.z's.}'»'éﬁ facts before the wry”
{fhid } Tnstruction on a pormsssve inforence 1S invalid only if thers 18 “noe rational way
the jury could drasw the peormitted nforence. [Citations 17 {(People v, Fensinpar (1991
52 Calld 1216, 1243-1244) YA reasonable inforence | . ‘maay not be based on
suspicion alone, or on imagination, speculation, »wpm;iifm SUFTNISE, SOIECturs, or

.

guess work!” [Cltations. 1" (Peaple v, Morris (1988) 46 Cal3d 1, 21, diﬁ;a;ispr(}'vcii D1
other grounds in M re Sassounion (1993 9 Caldth 533, 543, fo. 3, &345, . ¢
CALIC No. 252 “permits a jury to Infer, 1711 so chooses, that the fight of a defendant
immediately after the commission of g crime indicates g consciousness of guilt”
(People v, Mendoza, supea, 24 Caldth atpp, 180-181) The flight instroction does not
alter the prosecution’s nrden, but stoply informs the jury that it may wse the {aot of
a defendant’s Hight, along with all the other evidence, to determine guilt, giving the
fact of fhight the weight the jury decms appropriate, (People v. Mendoza, supra, 24
Caldth atpp. 180-181)

“A yeasonable juror would understand Cconsciousness of guilt o mean



‘consciomsness of some wiongdoing” rather than ‘conscicusness of having
committed the specific offerse charged.” The instruction]] advisels] the fury
o determing what significence, if any, should be given 1o evidence of
consciousness of guill, and cation{s] that such evidence s not sufficient fo
establish guilt L | The instroction] | dofes] not address the defendant’s mental
state al the time of the offense and dofes] not direct or compel the drawing of
impermissible inferences in regard thereto,”

{People v. Bolin {1996} 18 Caldih 297, 327, quoting People v. Crandell {1988) 485
Ual3d 833, 871, see also Feople v Pessinger (1991 52 Tal3d 1210, 1243-1244
[nstraction that jury may infer consciouspess of guilt from flight creates proper
permissive inference]) Thus, the instruction did not encourage the jury to mfer
appellant’s logal guilt from evidence of his flight.

Om the contrary, thelnstruction]] “made clear to the jury that certain types of
depeptive or evasive behavior on a defendant’s part could indicate
conseiousness of guill, while also clarifying that such activity was not of #self
sufficient (o prove a defendant’s guilt, and allowing the jury o determine the
weight and significance assigned to such behavior.”
(People v. Bofin, supra, 18 Cal 4th at p. 327, quoting People v Jackson (1996) 13
Caldth 1164, 1224; see also Pensinger, supra, 52 Cal 3d at pp. 1243 1244} Hence,
CALJIC No, 2.32, as given, embodied a reasonable and permissive inference, and “the
fhght instruction dfid] not violate due process.” (People v. Mendoza, suypve, 24 Cal dth
atpp. 180-181) Appetlant’s argiment reganding pemissive trational inferences with

espect i CALIC No, 2.52 must be rejectad.

D, CALJIC Mo, 2.52 Was Appropriate As Applied To Appellant

5 fhght instruction 18 proper whenever evidence of the circumstances of
defendant’s departure from the orime scene or bs usual environs, or of his escape from
custady after arrest, logically permits an inference that lis movement was motivated

3

by guilty knowledpe.” {People v. Turner (1990) 30 Cal. 3d 688, 694 see also People
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v, Bradiond {1997} 14 Cal 4th 10035, 1083
*Ehght requires neither the phivsical act of running nor the reaching of g far-
away haven. [Citation ] Flight manifestly does require, however, @ purpese (o
avoud bemg observed or avestod”™” [CHlations. ] “Mare return o Bamiliar
environs from the scene of an alleged orime does not warrant an inference of
conscionsness of guilt {oiaticns], but the circumstances of departure from the
Crime seene may sometimes do so” [CHation. ]
{Poople v. Brudiord (1997) 14 Caldth 1005, 1083, People v Smithey (1993 20
Caldth 936, 9823 The instruction does not require that the defendant know oriraingl
charges have been filed, nor does 1 require Vs defined temporal pertod within which
the fHght st be commenced, nor resistance apon arrest.” (Peaple v Capter (20035)
36 Caldtl 1114, 1IRZ; see alyo People v Masor (19913 52 Cal 3d 909, 941 For
example, in People v Mavon, supra, 32 al. 34 909 thus Court rejected a defeamdant’s
claim that the wial covwt erved In jnstructing the jury regarding flight when the alleged
fight oocurred four weeks after a murder
Defendant’s flight took place on January 6, 1981, only four weeks after, and m
the same jurnisdiction as, the murder of Dorothy Lang. Defondant argues that
hus flight was so mmote from the charged offenses thet it “was of marginal
probative value, fany.” Cormen sense, however, suggests that ¢ gutlty person
does not 1ose the desire 0 avoid apprehension Tor effonses as grave as multiple
murders after onldy g fow weeks, Mor do our decisions create inflexible rules
abont the required proximity between erime and thght. Instead, the facts of each
case determing whether it is reasonable to infer that tlight shows conscinusness
of gnilt, In People v Sanro (1934343 Cal 24 319, for exanaple, we held that the
trial court properly admitted evidence of fight vcomring more than a month
after the charged murder becanse the facts fairly supported that inference, [P
osnitted. ] (43 Cal2d at pp. 3273380, 273 P24 249

{FPeople v Mozon, sup, 52 UaL3d at pp. 941-942 )



Here, the flight instruction was required under Penal Code section 1127¢ based
o evidence of appellant’s flight, and respective of any intervening fime penod
betwoen Sandra Oallagher’s murder and appellant’s departure from Los Angeles,
Here, the evidence showed that Sandra Gallagher was killed during the eardy moming
hours of Beptamber 29, 1995, (See 9RT 809, 1ORT 201916 Appellant was next
identified as heing in Bossier City, Louisiana, on Movember 2, 1985, (12R7T 1372-
1377 Appellant then went 1o Tampa, Florids, where be killed Tina Cnbbs between
the evening of Movember 3, 1995 and ihe morning of Movember &, 1993, (1IRT 1212
[Cribbs was last seen alive at 645 pan. on November 8, 1995] IRT 1244 [Chenden
Patel saw appellant drive sway from the moiel on the morning of November 6, 1993,
and he never returned]; 12RT BT 1298-1297, 1346 Appellant wstified in his own
defense that he left Los Angzeles on a pre-planned trip “shortly” after Repteniber 29,
1995, and that he went to Las Vegas for “a couple of days” and then reached Jackson,
Mississippi Ya week or two Igter” (13R7T 1684-1687) Accordingly, there was
evidence that appellant left the orime scene and flod to Lowsiana and then Flovida,
The mere fact that appellant falsely stated be was a truck driver (J2RT 1381}, as well
as a carnival worker (11TRT 1183), and also reprosented that he was from Jackson,
Mississippt (11RT 11403, abandoned his own vohicle and took Unibb’s car, and
replaced the hivense plaies on Cribb’s vebicle with plates stoden from Tennessee (12RT
1475-1476), indivates that appellant was attompting o avold being arrested by hiding
his connection with California and concealing any connection to the victims in
hississippt and Florida.  Indeed, appellant’s act of failing to vield to Kontucky
authorities, and anly stopping after having his vohicle rammed by state troopers (1287
1477-1481), shows that he was avoiding amest. Hence, such evidence sufficiently
supporied the flight instroction in the case. (See 13 RT 1860-1861.) The mere fact his
arrest and apprehension occurred approximately six weeks after Gallagher™s murder
did not negate the applicability of the flight mstruction, as appellant’s actons

demonstrated contimued Fight from both Gallagher™s naurder and his mounbing nombe
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of erimes in other states. For these veasons, CALIC Mo, 252 was apphicable in this

& and properly given.

£. any Error In Instraction With CALIC No, 2,82 Was Harmless
Hven assuming that the fHght structon was given in arror, itwas necessarily

-

harmiess. Any eror in instruction with CALIC Moo 252 warrants roversal only s
reasonahly probably the defendant would have obtained a more favorsble result in
absence of the instruction, (See People v, Durner (1990 50 Cal3d 668, 695 [applving
People v. Watson (1956} 46 Cal.2d 818, 836 siandard of prejudice when court
instrocted jury under CALIIC Mo, 2,82 1 Here, no such reasonable probability exists.
First, the instroction fsell created Itle possibility of prejudice. “The purpose
if the flight insirection s to profect the defendant from the jury’s simply assuming
gutlt from Hight” (People v Hon (20003 78 Cal Appdth 797, 8083 CALHC Mo
2.527s cautionary nature benefitted appeliant, ““admonishing the jury to ciroumspection
regarding evidence that mught otherwise be considered decisively inculpatory.
{Citﬁi‘i@ﬂ‘&_}”’ {People v, Boyette, supea, 29 Caldth at pp. 438-43Y%; see Feople v,
Fenderson Q003 110 Cal Appadth 737, 742
Meoreover, UALHC Mo, 2.32 assuned netiher the guilt nor the fght of
appeltant. (Peoply v, Bscobar (19963 48 Cal App.dth 999, 1029, overruled on othey
grounds in People v, Mendoza (20000 23 Caldth 896, 923-928; see also People v
Carter, supra, 36 Caldth ot pp, VIS2-1IR3,; People v Visciond, supro. 2 Caldthat .
&1 “Aliornative explanations for flight conduct go to the weight of the evidence,

which is amatter for the fnry, not the court, to decide. [Chations. ]” {(Peaple v. Rhndes

(1989 208 Cal. App. 3d 1471, 1477 Accordingly, the instruction was harmiess, as
it profected appellant from upwarranted assumptions concerning bis thght and left to

the jury ihe determination of whether fhight coourred and any inferences to be
exirapolated from such fHeht, (See 7OT 1389 [CALIHU Mo, 1731 instruction advising
jury to disregard any mstruction Ywhich applies  facts determined by you not to

exiat i)
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second, the instruction was nonprgudicial in Hebt of the extremely strong
evidence of guiltin this case, rendering appellant™s conscivusness of guilf undisputed,
Such evidence included: testimony that Gallagher loft McRed's with appellant
testimony that appéi?:a_m and Gallagher were seated 1 her suck cuisnide appellant’s

“a

apartmaent immediately §§1',ic;.z' w Flyns arrest {1ORT 8073, Flyan s observation dunng
his arrest of a sithouetie holding someone’s neck in Gallagher™s truck (JORT 839, 8534-
855, confirmatory testimony by the coroner that Gallagher died from asphyaa dueto
panual strangulation {TIRT 1101); appeliant’s statoment o Walker within a fow hours
of the murder that Gallagher was dead (10RT 916); Walker's observation of
{iallagher™s purse, cigarettes, keys, and an carring in appellant’s apartment (10RT 920-
922y, and the later discovery of Gallagher's carring inside appellapt’s apartroent (9RT
637-063%; 1IRT 1611-1614), Accordingly, even assuming the Hight tustruction was
wwarranted, there was no reasonable probability appellant wonld have obtained

more {gvorable result i ahsence of the tnstrustion. Thus, reversal is not required m

thix case and appellant’s argument must be rejecied,

Iv.

ANY ERRORIN THE COURT'S INSTRUCTION WITH CALJIC
NOL 208 WAR NONPREJUBICIAL

a1/

Appellant argues that the trial cowrt's nstruction with CALHC No, 2183

510 The insiraction, ag given, staies:

you find thet {appellant] was i conscious possession of
secently stolen property, the fact of that possession s pot bry fiself
sufficient to permit an inference that the defendant s gully of the
crime of murder or arson. Before puilf may be inforred, there
must be corroborating evidence fonding {0 prove bis gl
However, this corroborating evidence need only be shight, and
need not by itself be sufficient to warrant an inference of guilt,

As corroboration, vou may constder the attributes of
possession ~ fme, place and maoner, that the defeondant bad an
opportunity © oomnt the onme charged, the defendant’s
conduct, or any other evidonce which fends o connect birn with
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regarding inferonces o be drawn from appellant’s possession of stolen property, was

ITONEIS because the instraction “pormatied the jury to draw an irstional permissive
mference that nproperty Beghtened the state’s burden of proof™ and Ygave the fary a

frnddamentally incorrect theory of fui;m‘mizs.» " H{ADB 123; see also AGR 123137
Specifically, be asserts that the instuction impernissibly allowed the jury io find him
guabty of murder or arson “based solely on the alleged fact that be was “in conscious
possession of recently stolen property,”” and subject only 1 the condition tat there
was “slight”™ cormborating evidence of guilt. (AOB 1230 Appellant argues gt such
an imstructional grror compels roversal, (AGB 1261330 As discussed below, any
error i the comt’s instruction was necessarily hanmiless, and appellant’s argument for

a guti-phase reversal on the basis of any ervor must be reyected,

- A&, Usnderlving Proceedings

Duiring diseussion between the court and counsel on jury mstructions (14R7
1743-1750), defense counsel broached the tssus of instraction with CALIIC Mo, 2.15,
ard the tdal court budicated that the mstruction required the prosecution © prove the
property was stolen by a prepondorance of the evidence, (H4RT 1730 Henoe, the
comt nstructod the jury with CALIC Moo 2150 (14RT 1776 During the
prosecuter’s gutit-phase argoment, the prosecutor argusd that appetlant could be
convicted on several theones of Hirst degroe murder, including the theory that she was
killed dunng the commnission of a felony, Le, wbbery, (14R7T 18341-184%9) The
prosecutor specitically veforonced the court’s wstructon with CALIC Mo 215, and
then went on to grgue there was corroborating evidence supporting an inference of
guilt based on appellant’s possession of recenily stolen property, The proseouior
argued that appellant was seen with Gallagher’s porse the morming of the murder, and
Walker saw Gallagher’s carring drop oot of the purse. {14ET 1849-1850,) Asargued

by the prosecutor, the earring was later found 1 the apartment. {J4RT 1848-1849)

the crine chargsd.
{(L4RT 1776; 707 1576.)



The prosecutor angued that Walker's testimony concerning appellant’s admission that
he had a “bigger problem’” and that Gallagher was dead, further comoboraied the
inference of goil, (M4RT §§>‘}{} 1851

Following the prosecutor’s argument, defense counsed hrought o the court’s
attention a list of objections regarding the prosecutor’s argoment. (See [4ET 1867 )
At that time defense counsel indicated that he was objecing  the mstruction
“improper’” based on the view that the instruciion misstated that “all vou need is shight
corroboration to go from belng in possession of some siolen property 1 get o murder
and arson,” {14R7T 18681869 The cowrt indicaied that the mstraction was applicable
io evidence vegarding appellant’s possession of Gallagher's purse, keys, and other
property, 13 well as to appellant’s possession of property owned by Whiteside and
Cribbs at the time of hiz areest (J4RT 1869 The cowt conchnded that the
prosecution carvied the burden of proaf as w those facts, and that it would be reguired
t give the instroction. {14RT 18693 The court then overruled the objection, {14RY
18700}

B. Any Error In The Court’s Instruction With CALJIC No. 215 Was

Nevessarily Harmless

CALIC No. 2.15 is based upon a long-standing rule of law that allows a jury
o mfer guilt of a theft-related crime from the fact a defendant is i possession of
recently stolen property when eccompanied by xliohs correboration of other inculpatory
circumnstances that tend o show guilt, (People v MceFarfomd {1962 38 Cal 2d 748,

754-75%, superseded by statuie on another ground as stated in Peopie v, Burnx (1984}

157 Cal App.3d 185, 598, People v, dnderson (1989 210 Cal App 3d 414, 4235 It
is a permissive, cantionary instruction which inwres 10 a coiminal defendant’s bepefit
by warning the jury not to infer guiltmerely from a defendant’s conscinus possassion
of recently stolen property, without at least some conoborating evidence tending to
show guilt, {People v, Johnson (199336 Caldth 1, 3537, People v, Barker (2001391

cab Appath 11686, 11731174, People v, Gamble (19943 22 Cal App 4th 446, 452-455
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FCALHC Mo, 2,15 appropriate instruction for theftl)

In People v, Privro (10037 30 Calldth 226, thiz Court held that a “irial court’s

apphcation of CALHC No, 2,15 w pontheft offunses Hike rape or gaeder {is)
snproper.” (A2 atp. 248 Intbat cgse, the court had instrucied the fory that it could
infer the defondant’s poilt of the “charged offenses” - which mohuded rape and munder

~ if # determined he had conscious possession of recently stolen property and there
existed slight comroborating evidence of his guill. (44 at p. 248 & fu. 53 The jury
found the defendant guilty of the charged offenses and sentenced him to death, O
aviomatic appeal, the defondant argued bt application of CALIC Mo, 215 to
nontheft offenses such as rape and murnder was Inproper "om/auw it altowed the jury
o draw an impermissible inference favorable to the prosecution. (A atp. 248 This
Court agreed that proof of a defendant’s conscious possession of reoently stolen
property did not naturslly and logically Iead to the conclusion that he conunitted rape
or murder, {fd atp. 249 However, this Cowrt found the error barmless because the
usrebutted evidence of guilt was so sirong (bwo surviving victims identified defendant
as the man who raped and murdered the third victim) that there was no reasonable
fikelthond the mry would ave reached a differcnt result bug for the instructional error,
{(1bid 3
This Cownt reached the same conclusion in People v Coffman (2004) 34

Caldth 1. The tial court in Coffines had instrocted the jury that it could infer the
defendants’ guilt of the nontheft offenses by virtue of thelr consclous possession of
stolen property and shight corroborating evidence of guilt, (/4 atp. 101) The fury
convicted the defendants of all charges.  As in Priero, this Court found the
istraction’s reference 1o nonthedt crimes aroncous, but harmless

in view of the pverwhelming evidence of the defendants” gl . and the

panoply of other instructions that goided the jury's considerstion of the

evidence, (e.g., CALJI Mos, 2.90 [preswnption of innocence and reasonable

doubt standard], 2.00 [defining divect and ciroometantial evidence], 2.02
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[sufficiency of circumstantial evidence o prove spectfic intent], 331
[reguiremnent of union of act and specific intent], 1.01 {duty to consider
instroctions as a wholel)
{fhid) Thusg, there was “no reasonable likelihood of a more favorable outcome for
either [defendant] had the instraction not been given.” (7bid.; ses also Barder, supra,
91 Cal. Appadth atpp. 1173-1177 [CALIC Mo, 2,15 s erroncons reference to nontheft
offense {murder) was hanmless considering the instructions in their entirety and the
abundant evidence of gt}

According to Privio and Coffingn, then, it appears the reference in this case o
murder and arson contained within CALIIC Mo, 2008 was error, However, as in Prieto
and Coffinan, the overwhelning and unrebutied evidence of appellant’s guilt and the
other instructions read (o the jury establish that thers was no reasonable likelibood the
Jury would have reached a different resuli but for the instrustional error. {n analyzing
claims regarding the misadminisiraiion of CALJIC Mo, 21§, the reviewing court
apphies the harmless error standard set forth under Prople v. Watson, supra, 46 Cal 2d

at p. 836, {See People v, Snyder (2003) 112 Cal Appdth 1200, 1272

foo reasonable
probability of more favorable result had CALIC No. 2,13 not been given]) Hore,

there was no reasonable probability appellant would have incurred a more favorable
result in absence of instruction with CALIIC Mo, 2,15,

The svidence presented in this case was at lpast ag strong as that prosented in
Priete, wherein the two surviving victios identified the defondant as the thisd vietim’s
Liller (Prieto, supra, 30 Coldth at pp, 241-242, 248}, and stronger than that in

Coffman, which was predominantly circumstantial (Coffinan, suprg, 34 Cal Athoat pp
16-19, 101). Here, Gallagher was last seen alive in bor ruck with appellant. As Flynn
was being transported to the police station, 2%3 looked back at Gallagher's truck and
saw the sithouette of what appeared t be someone strangling something. (9RT 808~
ROY, 839, 855-836.) Walker testified that, at approximately 5:00 am., appellant wld

her he had “bigger problems” several tines, and when asked about Gallagher’s
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whereabouts presence appellant stated, “She’s dead” (JORT 913917y Walker also
testified that later that moming she saw appellant searching dwough Gallagher s purse,
during which time an earring foll from the purse. (JORT 922y Walker's testimony

was confinmed by the discovery of Gallagher’s earring in i‘%‘r& apartreent. (BRT 638

3% 9RT 6720 13RT 1611-1612) Testimony by the coroner similarly confirmed
Flynn's observations that Gallagher had been siangled 1o death, (Ses TIRTY 100

P10 This evidence was further bolatered by tostimony that someone with long blond
batr resembling appellant’s was seen leaning inte Gallagher's wuck shortly before the
yehicle was set on fire, {TORT 9991003y Moreover, testimony reganding the
subsequent murders of Tina Cribbs and Andy Sutton, both with @ similar modus
gperandi, stmilardy established appellant’s gl

Maroover, the jury's considomation of the foregoing evidence was properly
erided by other imstructions read by the trial court. As i Coffinan, the court below
instructed the jury regarding its duty to consider the instructions as a whole {CALJC
Mo, 181, the sufficiency of chrowmstantial evidence o prove a orime {CALIHD Mo,
24311, the presumption of nnocence and reasonsble doubt fCALIIC No, 2.90), and the
requirement of a union betwesn an at and specific intent {TALIC No. 3.3 1 {(7CT
PRF4, 1575, 13K2) The couwrt also instructed the jury regarding the evaluaion of
witness oredibility (CALNC Wes, 2.20, 2.23 & 232}, the olements of mmrder {7CT
1583} and felory murder (77T 15K5), and the court’s special-crcumsianes mstructions
which reguired that “betors an mibronce ossontial (o establish a spectal cirommstancy
may be found o bave beon proved beovond a reasonable doubt, each fact or
circumstance upon which that inference necossartly rests must be proved hevond a
reasonable doubt” (soe 7T 1586-1587 [CALMC Mo, §.531) Furthermore, the court
wstructed with CALIIC Mo, 1731, directing the jury o disregard those mmstructions
that were napy plicatde. (7C7T 1389 Indeed, the cowt’s instraction w distegard any
argument of counsel that conflicted with the cowrt’s stractions (TUT 1873 [CALNC

Mo, LOO] minimized any prejudice incurred by virtue of the prosecutor’s argument

13



that appelant’s possession of stolen properiy creaied an inference of guilt,
Appellant’s relance on a federsl case, Schwendeman v Wallenziein (3th Uir,
1992y H7T F.2d 313 (AOR 128-131), dops not coﬁ‘apéi acontrary conclusion, First, this
Court i8 not “bound by decisions of the lower fodersl courts, sven on federsl
guestions.” {Peeple v. Critenden {1994y 9 Caldth 83, 120, . 3} Second,
Schwendernm dd not nvolve the instructional error that cccurred here, but a
Washington State jory instruction that permitted an inference of reckless drving from
evidence of speeding. {See Schvwendeman v, Wollenstein, supra, 971 F2d gt p. 316,
Third, the nstructional error in Schwendemarn pormitted the fury 0 conviet the
detendant without making a determination as to every elament of the come, whereas
the error in this case allowed the pary 1o consider iraproper evidence bat &id not remove
any element of the charged aime from its consideration, {See ibidy And fourth, the
crror in Sohwendeman was pot barmless, as it was here, because the evidence agatost
the defendant in that case was not overwhelming and the ofher instructions did not
property guide the jury’s consideration of the evidense. {(Bee ibid)
fn sum, the strength of the evidence against appellant and the guidance provided
by the court’s other nstructions, established that there was no reasonable lkelthood the
jury would have reached a ditferent result but for the “murder or arson” language in
CALIC Koo 20150 Hence, the ervor was harmless and no due process violation

ooourred,

\ 2

IF ERROR OCCURRED IN THE TRIAL COURT'S

INSTRUCTION WITH CALJIC MOS8, 2.51 AND 2501, IT WAS

INVITED BY DEFENSE COUNSEL; REGARDLESK, THE

TRIAL COURT PROPERLY INSTRUCTED THE JURY wWiTH

CALIIC NOS, 250 AND 2.50.1

Appetlant sesks reversal of the guilt phase verdict, special-ciroumstance nding,
and penalty verdict, based on alleged “structural” ervor, (AQE 138-146.) specifically,

appellant maintaing thet instruction with CALHC Nos. 2.50 and 2.50.1 was mmproper
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because the instructons penmtttad the fury o find appeliant gutity by proof less than

BEYOND a reasonable doubt,

&

(A0 62-67 Thiz argument, however, fails bocause
i any wstructional error cccurred, i was wvited by defense counsel. Moreover, the

instructions did not improperly dilate the proscoution’s urden of proof

A. Underlying Procecdings

Prior to frial, and in copnection with Higation concering the admissibility of
the out-of-state homicides, defonse counsel indicated that he did not believe the jury
would follow the court’s Hidtng instructions pertaining {o the cut-oftstate evidence,
(New 6RT 213 Nevertheless, after the court dectded to admit evidence of the
Lonisiana and Florida muders, and shortly after commancement of evidence regarding
the Florida murder, defense counsel submitted 8 madified version of CALHT No, 2,38,
and reguested that the court instruct the forors on the Hmsied use of the cut-ofstate
evidence at that point and at the conclusion of the guilt phase. {TIRT 114911505

Thereatter, the tnial court adnonished the jury concerning the mited use of the
out-of-state murders, (HIRT HE7) Atthe conclusion of the guilt phase, the trial court
also mstrusted the fury with CALHC No, 2,50 as follows:

Evidence was infroduced for the purpose of showing that {appellant
compmitiad crimes other than that for which he ts on wial, This evidence relates
¢ two horicides alleged (0 have boon sommitted by [appelliant] i Movember
of 1995 m the states of Flonda and Louisiana,

Except as you will aotherwize be instracted, this evidence, if belioved, may
not be constdered by you to prove that the defendant 15 a parson of bad
character oy that he has o disposition 10 commit crimes, It may be considered
by vou only for the limited porpose of determining if 1 tends to show whether
fappellant] conmnited e morder alleged i Count 1 with express malice
aforethought and with premeditation and deliberation, amd not as a resuli of
rage or provocation or other heat of passion,

For the Hmited purpose {or which vou may consider such evidence, vou
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must weigh it in the same manner as you do all other evidence in the case
¥ou are not permitted to consider such evidence for any other purpose.
{700 1579, 14RT 1782-17835
The triad court also mstructed the fury with CALI Mo, 2501

Within the meaning of the preceding instructions [CALJIC No. 2,50 relating
to other orimes evidence], the prosecotion has the burden of proving by a
preponderance of the evidence that the defendant commmitted the bormicides
viher than that for which be is on tnal.

You rust not consider this evidence for a vy purpose unless you find by a
preponderance of the evidence that a defendant commiited the other
homicides ¥

{707 157%9; 14RT 1783-1784.)

The triad conrt then defined “preponderance of evidence” as “evidence that has
more convincing force than that opposed 1o 1, and firther instructed that “1i]f the
evidence is 50 evenly balanced that vou are unable to find that the evidence on cither
side of an issue preponderates, vour finding on that tssue must be agaiost the party wheo
had the burden of proving it (P07 1579 [CALIC No. 23021 M4BT 1784) In
connection with this instruction, the court cautioned the jury to “consider all of the
gvidence bearing upon every issue regardiess of who produced 17 (7T 157%

[OALIIC No, 2.50.2% 14RT 1784.)

62, This instruction was modified in 2002 1o include the followimg
language:

If vou find other orimes were committed by & preponderance of

the evidence, vou are nevertheless cautioned and reminded that
before a dcf«,ndm can be found guilty of any crime charged or

ary included crime in this mal, the ovidence as a whole must
persuade vou beyomd @ rpasonable doubt that the defendant is

gutlty of that arime.
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B. ¥ Ervor Oceurved In The Trisl Court’s Instructions With CALJIC
Mos, 250 And 2,501, It Was Invited By The Defense Counsel
“The doctrine of invited error bars a defendant from challenging an
mstrzction ghven by the irial cowt when the defendant has masde & ‘conscious gl
deliberate tacticsl choice’ to ‘regquest’ the fstruction. [Clrations.)” {People v
Theonton 2007141 Caldth ‘3‘}?? 43563 “The doctrine of invited ervor 1% designed 1o
prevent an accused from gaining g roversal on appeai because ¢f an arror made by the
trial comt at his behest 1 defense counsed infentionally cansed the ixigl court to err,
the appellant cannot be heard o complain on appeal” [Cltalion.]” (Peopie v, Coffinan,
supre, 34 Caldth atpo 490 Thus, “Tin cases tnvolving an action affirmatively aken
fry defonse counsel,” this Cowrt has found a “clearly implied tactical purpose” that is
“sufficient to mvoke the invited error rule” (#6540
in the prosent case, and I spite of his infual position that the jury was incapable
of following any Hindting tnstroctions, defonse covnsel reguestad Himitng instructions
regarding the admission of the cut-ofstate homicides after the trial court ruled such
evidence was adoussible. Mareover, defense counsel tatlored the instrustion 1o refer
s the specific }ustiﬁcaiion for admission of the evidence, fe, that the out-of-state
murders wers admitted “for the Hmited purposs of showing {appellant] commitied the
California murder with express malice aforethought and with premeditation and
deliberation, and not as a resudt of rage or provocation or other heat of passion.” (Seg
PIRT 1150 see also 11 BT 1149 [irlal court asks defense coursel i1 could “use the
fanguage vou submitted to me, ., UL HIRT 1149 [defense commsel ells prosecutor
that he submitted “a special” Hmiting instruction on evidence of the out-of-siate
?mzrder};]; PIRT TIS0 71 put yowr laogoage info 230 because actually it comes in
twice i jury mistructions, but vours, vouwr language is hat 103 for the Bmited purpose
SRy As detense counsel umlertook affinmative steps to ensure the cowrt instructed
with the medifiod version of CALJIC Mo, 2.50 as given ~ both by modifying the

msiruction and requesting that it be given - he 15 now barred from challenging the
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nstruction an appeal ™ Hence, the dovirine of nvited ervor bars consideration of the
present claim, {See Pwp!e v. Thornton, supra, 41 Caldth at p. 436; Peaple v, Medina
{1995y 11 Caldth 694, 763 [nvited error where defense requested instroction with
CALIC No. 2.53011)
£, The Trisl Court Properly Instructed With CALJIC Nos. 2.50 And

2501 '

“ 1t s well established in Califoroia that the correctness of jory uistuchions 13
1o be determined from the entive charge of the court, not from g constderation of parts
of an instraction or from a particular instroction.  [Citations.]” {People v, Holin,
supri, 18 Ualdth at p. 328, quoting People v, Burgener {_}986} 41 Cal3d 505, 3348-
839 see also People v, Harrison {2005) 35 CalHth 208,252 To prevail on a claim
that an matruction was misleading, 8 defendant must establish a reasonable lkeliboad
that the jury misundersiond the instractions as a2 whole, (Extelle v. McGuire (1991}
22 UK. 62, 72, 112 SCE 475, 116 LEA2d 385, Peaple v. Thoruon, supra, 41
Caldth at p. 438; People v, Clair (19923 2 Caldth 629, 6633 "“The absence of an
essential elementin ope nstction may be supplied by another or sured in Bight of the
matructions a3 a whole, [Citation ) (Peeple v, Bolin, supra, 14 Caldth at p. 328,
quoting People v. Burgener, supra, 41 Cal3d atp, 339, People v {f‘.’asfj{e’a {1997} 16
Cal.4th 1009, 1016, “Instructions should be interpreted, i possible, so a8 {o support
the judgment rather than defeat it i they are ressonably susceptible o such
wterpretation.”  [Ciation T {(People v Maorin 2000} 78 CallAppdth 11073112
accord Peoplz v, Clair, supra, 2 Calldth gt p. 663

H s also well settled that evidence of other erimes presented in the guili phase

of a criminal ivial may be nroved by a preponderance of the ovidence. {People v,
3 b : Sty

53, Asrecounted in Arpument 1, the rial court admitied the Flonda and
Louisiana murders for purposes of proving common plan and interd, {See 3RT
32-55 '3?52(3&»;9*?@' the instruction submitted by defense counsel, that was
sitinately given, refarred only to Iitent.
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Meding, ygva, V1 Caldth ol p 783 People v, MoeClellan (1969 71 Cal 2d 793, 804}
The facts tending o prove the defendant’s other orimes for purposes of establishing hig
crirninal knowledge or intent are deemed mere “evidentiary o137 that need not be
proved bevond a reasonable doubt as tong as the jury is convinoed, bevond such doubt,
of the truth of the “ulthmate {act”™ of the defendant’s knowledge or intent. (People v,
Medina, supre, 11 Caldth at p. 703, People v Lisenba (1939} 14 (Ual 24 403, 430

431

R

Here, the instructions as a whole did not perasit the jury o conviet appelient
under a standard foss than bovond a reasonable doubt. Contrary o appeliant’s claim,
there was no evidence that the mry was confused regarding the different standand of
prood for guilt of the charged crunes and for finding the out-of-state-munders evidence
trugz. The jury was advised that the other crimes evidence, even if adeguately proved,
was subject to consideration only for Hmited purposes. {(7OT 15379 [CALEC No,
2501 TART 1782-1783)) Thus, the fury was gware that proof of the oot-of-state
criznal conduct by a preponderance of the evidence estabhished ot most an inference.
of intent, rather than proof beyond g reasonable doubt of those elaments of the crimes.
Moreover, the fury was given the standard instruction on the presumption of nocenes
axzd the burden of the prosecution © prove defendant’s gl beyond a reasonable
doubd, (7CT 15801381 [CALNE Mo, 2900 MRT 17861787 The jury was also
mstroctod on the essential oloments of maarder anad arson (14RT 17931797, 1BGS, 7CT

PSN3-1585, 1SBR {CALHC Nos. 8,14, 8.11, 820, 14801}, and was further mstructed
pursuant o CALHC No. 2.01 as follows:
[Each fact which s essential to complete a set of arcumstances necessary to
extablish the defendant’s cult st be proved beyvond a reasonable doubt. In
other words, before an inference essential to establish gl may be found w
have been proved beyond a reasonable doubt, each fact or crcumstancs on
which the inference necessarily resis must be proved bevond a reasonable

donb
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(L4RT 1774, 707 1875 [CALJC 2,011 In addition, the court advised the jury
prrsuant to CALHC Koo L8 "Do not single out any particolar sentence or any
individual point or instruciion and ignore the others, Consider the mstructions as a
whote, and each i Hght of all the others” (JART 17701771 7OT 1574 JCALJIC No,
L] Bis mssumed that the jery undersiood and followed these nstructions. (bee
People v, Van Winkle (1999 75 Cal Appath 133, 148, cliting Peaple v. Oshand (1996}
13 Caldth 622, 714).  Accondingly, since appellant fails to show, beyond mers
speculation, that CALJC Nos. 2.50 and 2.50.1 diluted the burden of proof in the
present case, his claim necessartly fails,

Support for this conclusion s also found within thus Cowt's opinians. For
example, thizs Court has explicitly approved of CALIC Mo, 250, (Bee People v
Wilson (2008) 36 Cal 4th 309, 328 ["CALJIC No, 2.5 "was and 18 @ cormrect statement
of the daw.” (Clialions. Y’ see also People v. Caddling supra, Caldth atp. 147 This
{Court has also sanctioned “other orimes” instructions, including CALIC Ko, 2.50.1,
that inform the jury that the existence of a defendant’s other arimes can be proved by
a preponderance of the evidence, (People v Corperder, yupra, 15 Ualdth at p. 383;
People v. Medinag, supra, 11 Cal 4t 694 at pp, 763-764.) In both Cwrpenter and
Meding, this Cowrtrecogmized that a criminal defendant bas a due process right to have
each fact necessary for conviction proven beyond a reasonable doubt, but concluded
ihat this burden is not diminished by an instruction that other orimes evidence noed
only be proved by a preponderance of the evidence where these instrustions are given
in conjunction with CALJIC Nog, 2.90 (presumption of moncence, reasonable doubt,
burden of proof} and 2,01 {sufficiency of circumstantial evidence generally). {(People
v. Carpenter, supra, 15 Caldth at p. 383, People v. Meding, supra, 11 Caldih of pp.
é.

N’

<764, qee also Extelle v. MeGudre, supra, 302 UL atpp. 7273

-3

‘«v

1

Eelving on a federal case, appellant argues that CALMNC Nog, 250 and 2.50.1,
as given i s case, lowered the prosecution’s burden of pzoz\i try enabling the jury

i convict appetlant “by welving on facts fund only by a preponderance of the
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evidence.” {AQB 140, citing Gibwos v Opiflz (9t Cie, 2004) 387 F3d 8123 In
ribson v Ortiz, the jury was instueted, uaing CALIIC No. 2.50.1 and the 1996
version of CALNIC Mo, 23001, and told that if it found, by a preponderance of the
evidence, thal the defendant had commitied g privy sexual offense, it could infer that
he had a disposition fo commit such offenses and that he was lkely to and did commit
the charged offenses. The Ninth Clreuit held that the two instructions, read together,
mstructed the jury that it coulid find the defondant guilty based solely on facts it found
frue merely by o preponderance of the evidence, Althougl the jury was given other
instrustions an the burden of proof ({CALIC Nog, 2.01 and 2.90), it was not told how
those instructions should be harmonized with CALIC Nos 25001 and 2.50.01,
{Gibsor v Oriiz, supra, at pp. 822823 Appollant’s re Hance on Gibsen is m 1aplaced,
as the courtm Gibson considered the intorplay betwonn CALNC Nos, 2.50.1 and the

pre- 1999 version of 250,01 % CALIC No, 2.50.81 was not given in the present case,

64, The jury m Gribeon way irstructed with CALIC Mol 2.50.01 as
follows:

Hvidence has been mveduced for the purpose of showing
that the defondant engaged in a sexual offense on one or more
oeeasions other than that charged in the case. . ..

i you find that the defeandant committed a prior sexual
offense, you may, bul am 1ot requinsd 1o, infer that the defendant
had o disposition o commit the same or similar type sexual
offenses. Wyou find that the defondant bad this disposition, you
iy, but are nod required 1o, infor that he was likely to commit
and did coramit the carime or arlimes of which he i5 accused,

Unless you are cthorwise wmtructed, vou smust not
consider this evidence for any other purpose,

{See Gifuon v, Oz, supra, 387 F3d at p. 817 The jury was istructed
tanderny” with a modified version of CALIC No. 2.50.1 ax follow

Within the meaning of the preceding 1}:‘;::41’%&1(1:11&;, ih'c
prosecution has the burden of proving by a proponderance of the
evidence that a defendant commitled sexual offenses and/or
domestic viclence other than those for which he is on trial.

You must not consider this evidence for any purpose
urtdess vou find by a proponderance of the evidence that a
defendant commitied the other sexual offenses and/or domestic
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and therefore the decision in Gibson has listle d;‘pﬁudii(‘f} 1o appellant’s contention
regarding the court’s instructions with CALJIC MNos. 2.50 apd 2501, This
underscored by the fact that the decision in Gibson rested on language contained i the
former version of CALJIC No. 2.30.01 that pormitted the jury o “infer that the
defendant committed the charzed crime if it found “that the defendant committed a
prior sexual offense.”” (I, at p, 8223 Therefore, reasoned the federal court, “the
interplay of the two instractons [CALI Nos, 2.50.01 and 2.30.1] allowed the jury
to find that Gibson committed the uncharged sexual offenses by a preponderance of
the evidence and thus to infer that be had committed the charged acts based upon faots
found not beyond a reasonable donbt, but by a preponderance of the evidence” (784}
In this case, in contrast, CALJIC No, 2,50 did not direct the jury to mier that appellant
commitied the charged offense i i found the other arimes true bry 2 preponderance of
ihe evidence. Rather, the jury was simply asked 1o “consigder” the other crimes
evidence “for the hmited purpuse” of detenmining an element of the charged offense,
pamely, intent. {See TCT 15793 Thus, the decision in Giduon, and s analyss
perlaining to CALIC No. 230,01, is factually distinguishable from the issue presented
in the current case ™ (Ree also People v, Jeffries (20003 83 CallApp.dth 15, 2325

CALIC Mo, 2.30.1 and former version of CALIIC No, 2.50.01 did not allow jurvio
finid defendant guilty without proof beyond a reasonable doubt]; People v. Van Winkle,

~3

supra, 75 Cal App 4th at pp. 147-149 [same])

violence,

d dip k‘;. }

53, Maoreover, Gihson has no binding effect on this Court because His
a deciston by a lower federal court, {Feople v, Orittenden (1994} 9 Caldih 83,
120, fa. 3 [California courts are “not bound by decisions of the lewer federal
courts, even on federal questions”™])
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1. ’xm Error In The Court’s Instructions With CALJIC Nos, 258 And
2EG1 Was iiarmies‘«

Appellant asserts that coor resulting from the frial cowrt's instrociion with
CALIC Nog, 2,530 and 2501 amounted to structoral error and compels auiomatic
reversal, (AUB 146 However, a3 explained above, no such siructursl error sccwred
in the present case hecanse g instructions given ag a whole did not permil the jury to
find appellant guilty of first degree murder based on a mere preponderance of the
evidence, Moreover, miisdivection of the jury, like the improper admission of ovidence,
is g fonm of errar for which the California Constitution oxprossly reguires ap
mndividualized pragudice assessment. {(People v, Breverman {1998 19 Caldth 142,
173 see also People v, Flood (1998 18 Cal dth 470, 487490, Peaple v Wims (1995}
10 Cabdth 293, 314 The word “misdivection” logically includes every kind of
instructionsl arvor, {(Peaple v Wims, suprn, 10 Caldth at p, 3140 Instroctional error
reguires reversal only i the reviowing court, after comsidenng the catire cause,
mcluding the facts, instructions, the arguaments of counsed, any commumications from
the jury during deliberations, and the entire verdiot, determuines that i 15 reasonably
probable that g resull more favorable 1o the defendant would have been reached inthe
absence o the error, {FPeople v, Wims, supra, 10 Caldth oty 314, Call Const, art. VY

G 13, People v, Warson, supra, 46 Cal.2d a1 p. 836

A

o

Asswrning arguendo the jury was confused on the stendard of proed due o
CALIC Nos, 250 and 23001, any instructional error was harmless. As provicusly
expdained, there was overwholming evidence that appellant murdered Sandra Oallagher
independent of evidence prosenied regarding the out-of-siate mupders, Sach evidenoe
included:  twestimony given by Walker that appellant told her that “he had bigger
probderms” and that Gallagher Ywas doad” (TORT 916-922); westimony given by Plynn
that he saw the sithouctie of someone malkang & strangling moetion wside Gallaghers
truck, s’%.if:az‘ﬁy after Gallagher and appellant were last seen together in her truck (JORT

B39, K54-835Y; evidence that Gallaghes’s earring was found in appeliant’s apartment



(ORT 637-638; 13RT 1811-1614), which carroborated Walker’s testimony; evidence
by the coroner that Gallagher was asphysiated (HIRT 11013, which corrohorated
Flynn's testimony; and evidence that somaeons resembling appeliant was seen leaning
into Ciallagher’s truck immediately before the tuck containing Gallagher's body was
set on fire. (JORT 999-1003. Such compelling evidence established that appeliant
fitled Gallagher and refuted the defense theory that appellant was innocent {see 15 RT
1933 [“We are hoping vou sccept the word of [appellant] wh teils voss he did not
commit the crime. "1y In contrast, the defonse case was weak, as it rested on the seif-
serving and unsubstantiated testinony of appellant that be and Gallagher met Steve
Kele, all three went to the apartment while Walker slept, and that Gallagher left with
Kele while he remained in the apartroent. (See 13RT 1641416453

I addition to the above-mentioned evidence of appeliant’s grlt, the jury was
instructed 1o employ the “bevond a reascnable doubt” standand in determining
appellant’s guilt of the charged offenses (CALJIC Nos. 2.01 and 2.90). Drotense
counsel reminded the jury that it needed o find sppellant guilty beyond a reasonable
doubt of murder in order to conviet, {15RT 1874-1875, 1879, 1883, 1922.) The jury
never communioated 1o the court that it was confused as o burdens of proof for the
prier erimes evidence and the current offenses, Thus, uader the crrcumstances ot this
case, it was nod reasonably probable that a result more favorable o appellant would
have heen reached in the absence of the clatmed prror. (See People v, Watson, supra,
46 Cal2d at p. 836.) Thus, any eryor in instructing the Jury with CALIIC Nos, 2.50

and 2.50.1 does not compel reversal

Y.

THE TRIAL COURT PROPERLY INSTRUCTED THE JURY
ON FIRST DEGREE MURDER

Appeliant next argues that the trial court erroneousty fatied to instruct the jury

that “if it Found the sierder was of the first degree, it had to agroe upanimaously on the
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type of first degree muorder.” (AOB 147-185) Recognizing that this Court has rejected
an zdemn/c} ~leim on rumerous oceasions, appellant nonetheless asserts that the fathure
{0 give an uoanimity instruction deprived him “of s rights w have all elements of the
crime of which he was convicted proved bevond a reasonable doubt, to the verdict of
a unanimous jury, and o a Gy and reliable determination that be commitied a capital
offense.” (A0R 147148, citing Prople v. Benavides, supra, 35 Caldth 69 at pp. 100-

oy

101, People v Nokabare, supra, 30 Cal dthy 705 atpp 712713, People v Ripp (2001
26 Cabdth 1100, 1132 Pewple v Carpenier, supre, 15 Caldth at pp. 3943955
Respondent maustaing that these prior decistons were properly decided and moquire

eiection of the instant claim.

An opanimity instruction must be given sua sponte™ when there is evidence of
more than one act that might constitute the charged offense. (Feopfe v Jones {1990}
51 Cal3d 294, 321 This instruction 8 designed o eliminate the danger that the
defendant will be convicted even though there 15 no simgle offense which all the jurors
agreed the defondant cormmitied. (Bee People v, Melhado (19983 80 Cal App dth 1529,
15334y However, no unanimity instroction is required when the prosecution presents
multipie thenries regarding one discrete criminal act or event. (Peaple v Russo (2001)

23 Caldth 1124, 11R4W1135; People v Jerdans, mpen, 22 Caldth at pp. 10241028
FPeople v, Carbin (2007 150 Cal AppAth 322, 347 In People v. Russo, this Count
eaplained the distinction between mudtiple theories (not requinng 8 manimity
nstruction) and onltple acts (requiring @ unanimity Msirusiony

[Wihere the evidence shows only a single discrete ocrime but leaves oom for
disagrooment as o oxactly bhow that orime was commiited or what the
defendant’s precise role was, the fury need not unanimousty agres on the basis
or .. the “theory” wherelry the defendant i guobty, .. (95 P L The pury

must agree on a parttcular arime’ {ctation!; i would be upacceptable i some

65, A defendant's failure to request a mm*zé‘miw instruction does not
waive the ssue on appeal. (See People v, Biel (20007 22 CalAth 1153, 1199

~3
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jurors believed the defendant guilty of one arime and other jurors believed her

guilty of another. But unanimity as 1o exactly how the crime was committed i

not required. Thus, the unanunity instroction is approprizte “when conviction

on a single count could be based on two or more discrete crininal events,” bt

not “where multiple theories or acts may form the basis of a guilty verdict on

one disorete orimingl event.” [Citation]  In deciding whether to give the

mstruction, the irial court must ask whether (1) there 1s a nsk the mey may

divide on fwo discrete orimes and not agree on any particudar erime, or (23 the

evidence merely presents the possibility the fjuvy may divide, or be uncertain, a3

o the exact way the defendant is guilty of a single discrete crime. In the first

sttuation, but not the second, # should give the upaninity instroction.
{People v, Russo, supra, 25 Ualdth at pp. 132, 11534-1138

Ag regards cases involving a charge of murder, this Court has repeatedly found
that “as fong a5 each juror is convinwed beyond a reasonable doubt that defendant 5
guilty of murder as that offense s defined by statute, 1t need ot dectde unanimously
by which theory he is griliv.” (People v S{mz.‘::zs;smrz‘& {1994} 8 Cal 41 803, 918, see
alse Feople v. Morgan (200742 Caldth WQ% 616-017, quoting People v. Nokahara,
supra, 30 Cal dily at p. 712 [ arors need not unaimously agree on a theory of fost
degree murder a5 gither felony murder or murder with premedifation and deliberation,
[Cuations. 7] Peaple v. Benavides, supea, 35 Caldth at pp. 100-1010 People v,
Jenkins, supre, 22 Cal 4tk at pp, 102310263
In the present case, the cowrt matructed the jury on the allerative first degren

mrder theortes of willful premediiated, and deliberate murder, as well as folony
wrder and second degree murder, (14RT 1794-1798; 70T 158315888 [UALNU Mos,
B30, 8011, 420, 821, 836, 831, 8701y It alzo mstructed that «f the jury agreed the
deforudant was guilty of murder, they must unanimousty agree whother the murder wag
first or second degree. (3487 1798, 7CT 158S[CALRC No. 8.71 1) Defense counsel

sever regquested, and the wial court was not obligated, 1o instruct that the jury must



unanimously agree which of the two theories of first degree raurder supported the
verdict,  {See Peaple v. Morgan, supra, 42 Caldth ot pp. 616-617; Peaple v
Nokibare, supra, 30 Cal 4th 705, 712, People v. Benanvides, supra, 35 Cal4th 69, 100-
101, Feaple v, Jenking, supra, 22 Ual 4th at pp, 1025-1028.3 Therefore, appellant’s
clabm of error necessarily fails.

In ae’if:iitéfm, the United Siates Supreame Courd’s decision in dpprendi v, New
reey (2000) S30 VLS, 466, 120 S.CL 2348, 147 LEA2d 435, compels no different
canlt. As previcusly noted by this Comt, dppreadi found that “any frcf that morease

the maximum penalty for @ crime” must be “formally charged, submitted to the fact
finder, treated as g oriminal element, and proved bevond a reasonable doubl,” but that
nothing in the decision “reguired] 8 tnanimous jury verdict as o the particular theory
justifying a findiog of first degree murder” (People v, Nakabhura, supra, 30 Caldth
atpp. 712-713, italivs added; see also People v, Morgan, supra, 42 Caldth at pp. 616-
6175 Thus, appellant’s claim that the trial court orraneously fatled o give o noanimity

nstruction regarding the theory of murder must be rejecied.

Vil
THE TRIAL COURYT DBID NOT COMMIT ERROR BY
INATRUCTING THE JURY WITH CALIC NG 17411
While conceding that this Cowt has previously rejected constitulional
challenges regavding CALIIC No. 174115 the anti-jury nullification instruction (see

ACB 156157, citing to People v. Engelman (20023 28 Cal 4ih 426, appellant argues

67, The jury was istructed with CALIC Mo, 17411 as follows:
The integrity of a trial vequires that jurors, at all tmes
during their deliberations, conduct thorselves as required by
these instructions, Accordimgly, should #t ccour that any juror
refuses to deliberate or expresses an intention w disregard the
faw or to decide the case based on penalty or pumishment, or any
cther improper basis, it i3 the obligation of the other jurors to
irnediately advise the Couort of the situation,
(T4RT 1806-1807 T 1589
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that the insirction is unconstifutionsl because it “chills speech and free discourse.”
(AR 187-162%  Based on this Court’s prioy decisional law resolving the
wnsiimtiimaiéty of CALIC No. 17411, so wo wust the present argument be
rejectod

I People v, Engelman, supre, 28 Cal4th 436, this Court “conchuded that “the
fnstraction JCALIC No. 174111 does not infringe vpon defendant’s federal or state
constituticonal right to trial by Jury or his state constiiutional right 16 a vnanimous
verdict””  {People v, Barnwell (2007 42 Caldth 1038, 1035, quoting People v
Engelman, supra, 28 Caldth at pp. 439-4403% Specifically, this Court held that
CALIC Mo, 17411 properly informed the Jury i had a duty to deliberate because a
furor who refusss to deliberate may be discharged by the tial court. (8 atp. 442,
citing Peaple v, Cleveland, supra, 25 Caldth at p. 484 This Court alse held that
CALIC No, 17411 properly informed the jury it was o follow the law as given by
the triad cowt beoause ajurar who proposes to reach g verdict without regard fo the law

ar the evidence, Le., engage in nullification, may also be discharged by the trial courl.

6%, Although defense counsel referred to “CALJIC Mo, 174007 he
ohjected to the nstruction that asked “jurors to rat o other jurors i they don’™t
follow the rules.”” (See 14RT 1318) This objection, however, ocoarred affer
the instruction had already been rad o the jury, (See 14RT 1806-18G7.)
Therefore, inasmuch as appellant’s olaim of instructional erroy does not affeci
his substantial rights, this claim must be deamed waived, (Feople v. Elam
(2001391 Cal App.dth 298, 310-3 13 seealse People v, Demetridios (2006} 39
Caldth |, 20 [““defendant’s miu;e to make a tunely and speaific objection”
on the g}omu} asserted on appeal makes that ground not cognizable”™ ]}
Although i appears this clabn is casily resolved on the menits in acoordance
with FProple v. Engelman, supra, 28 Caldth 435, rospondent nonetheless
requests, for purposes of any future Htigation on habeag corpus, that this Court
detenming whether appellant’s delinguent objection sufficiently preserved the
iseue for review,

9. However, in exercising i1 supervisory powsr, this {Court divected
that the jury mstruction not be m«i it the futtpe. (People v, Engelman, supra,
28 Caldth at pp, 4304440, 441,
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{(FPeaple v. Engelwman, sigwa, 28 Caldth at p. 442, oiting People v, Willioms (2001123
caldth 441,463 ) This Court firther held that CALIC No 17411, given along with

L

CALIC Nos, 1740 fmc fvidual opinion reguired - doty to deliberate], and 17580
[eoncluding tnstruction; “all twelve jurors must agree 1o the decision™], fully mformed
the jury of its duty o reach a ananimons verdict based on the independent and
irnpartial decision of each juror ™ (People v Engelman, supra, 28 Caldth ot p. 444
Finally, this Cowt held that CALIR Wo. 17,411 was not tatlored w0 a deadlocked jory
andd did nat encourage the displacement of the independent fudgment of the mry in
favor of considerations of compromise and expediency. (/4 atpp, 444-4453 Kather,
the instracton, in ccanbination with othay instructions given, encouraged 2 unanimous
verdict based on the mdependent and mapartial decision of each juror, {/bid )

For the above statod reasons, as oxyaessed in People v Engelman, 50 o0 shoald
this Court reject the current challenge to CALHC No, 17,411, Tharefore, appellant’s
clatrn of ermr as fo this paint should be raectad,

YL

APPELLANT WAIVED HIS PRESERT (CLAIM OF ERROR

RELATING TO THE VALIDITY OF THE “PRIOR MURDER

CONVICTION? SPECIAL CIRCUMSTANCE,; REGARDLESS,

TH PRIOR MURDER CONVIUTION" SPECIAL

CIRUUMNTANCE WAS VALID

3

AppeHlant complains t}mt the “prior purder conviction” special clroumstance
was wvalid in the prosent case. (AR 163.183) Appellant attacks the special
circwmstance Hnding on two grounds, First, he argues the fnding was mvalid iy ths
case becawse his Florida conviction, which formed the buasis of the special-
circumstance charge, was “not Bnal on appeal ot the ime of trial in this case” {AOB
163, 167-171) Second, he asserts that the special circumstence finding was invalid

becguse the Florida murder occurred after the charged offense. (AQOB 167, 171177

74, The wial cowrt instracted the fury in this tnstance with CALIC Nos.
1740 and 17.50, (14R7T 1R07-1808; 15RT 1936, 7CT 158y, 1561)
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Appeliant reasons that borh the guili and penalty phase verdicts must be reversed by
virtug of the alleged error, as he was “unfairly tried by a “death suabified” fury” {ADB
181-183.) These arguments must all be rjected.  Asg explained below, appellant
ratved his present olaim of error concerning the validity of the special-circumstance
allegation. Regardless, the “"p}'ioz‘ murder conviction” special clronmstance was vahid

and properly pled and proved agesinst appeliant.

A, Underlyving Procesdings

Prior 1o the conynencement of trial, appeliant moved o strike the special-
circumstance allegation of “prioy murder conviction” (30T 471-661) Appeliant
argued that the Florida convicton was invalid based on “nunerous errors of federal
constitution dimensian,” (30T 471-4723, and attached g capy of the appeal filed in the
Florida Supreme Court. (30T 474-6581.% The prosecutor filed an opposition, arguing
that appeliant had not established that the Florida conviction was constitutionally
infirm. The prosecutor specifically addressod the three alleged guili-phase exrors raised
by the Florida appellate defense, The prosecutor noted that the argument made in
Florida regarding whether the jury should not have been instracted on first degres
sarder “Issue P in the Florida heief) did not “rise to the level of ‘s fundamental
constitutional flaw’™” as defined in People v, Horton (19933 11 Caldth 1068, 1135,
The prosecutor also indicated that the issue of whether the irial cowt erronconsly
refused to recuse prosecutors in the case basod on a jail cell search conducted by
gtardsecu*-:s;srs (“{ssue 1T in the Florida brief) lacked merit because hw enforcement
officiale involved in the search had testified that no one read the seized matenials, and
therefore thers was no violation of appellant’s right to counsel. Finally, the prosecutor
rgued that the issue of whether a now trial motion based on newly discovered was
erronecusly dended by the Floride trial cowt Clssue V17 in the Florida briefy also
lacked any merit as the new ovidence was unrelizble and inconststent with other

evidence produced at sl (3CT 667-670)

At the hearing on the motion o strike (BRT 153-178), defense counsel argued
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that the Flonda conviction involved proseoutorial miscondust based on an tmproper
search of appellant’s cell by the prosecutor and by improper argrument™ (8ET 133~
1588y Accordingly, defonse counsel requested that the comnt strike the specigh
ciroumstance allegation “unless there’s g good showing that {the Florida casel is i et
going to be  convietion that is going o be uphetd and something that the court should
have faith in the chance of this conviction being upheld” {(6RT 159} Defense counsel
wdvated that he was yaising the issue through a motion o strike the special
circumnstance, rather than waiting unt! resolution of thre Flonda case, because “if
sorehody goes through o death penalty voir dire and you get death gezaimui Jurars, |
. those jurors are more likely to vote for guilt on the guilt phaze” (BRT 138

The proseoutor agreed that if the Flonds case were 1o be overtmed, thee
would be Yno special cronmstance here.” (6RT 159.) However, the proseoutor argued
that there was nothing in the Florkda Public Detender’s brief that rese “to what s

required at this stage for the cowt to find that the special ciroumstance would have to

be struck™, and that he was amenable to continuing the case untid resolution of the
Filonda case. (6RT 160-164, 167168

The trial court dented the motion o strike, noting that the defense had failed o
et its burden, and specifically explaining why no grounds justified to strike the
special-clrewmstance prior conviction allegation as to each of the three puili-phase
argionents asserted in the Florida appeal. (ORT 168-171)

B, Appelant Waived His Present Chadms Attacking The Validity Of The

Prior Murder Conviction Special Clreumstance

in the present case, appellant claims the prior murder conviction” special-
cirousnetance was invabid under two theories: (1) the jry's wue finding was invabd
because the Flonida conviction was oot final at the time of the California sl (A0B

167-171%; and (2) the hwry's troe finding was invalid because the Fhorida murder

H

710 As laster pointisd out by the proseontor, this srgument occurred
during the penalty phase of the Florida trial, (6RT 161-182)
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occnred prioy to the California murder (AOB 171-177)  In moving © stike the
special oircomstance allegation, defense counsel pever asserted {hese arguments -~
rather, defense counsel simply argaed that the prioy murder special-circumstance
sllegation should be stricken because the Florida conviction had fundamental
constituiional flaws. (See 30T 471661 6RT 133-171) Although defense counsel
scknowledged during argument on the motion that no appellate roview had been
conducted inthe Florida case (6RT 163, see also AOR 178), this argument was made
in response o whether the triad court should apply the standard of review of whether
there was a fundamental consiitgtional Haw in the Florida case. (See 6RT 1653 Alno
time, however, did defense counsel sugpest that the special ciroumstance was invalid
for any reason periaining w the lack of finglity of the Florida cage, or the sequence nf
ooeurrence of the murders, Accordingly, the tial court was never presented with the
spectfic grounds now ratsed, precluding sppellate review of the olatm. (See People v,

Frank (1985) 38 Cal3d 711, 7397403

72, Appellant appears o concede that the issue was not adequately
raised by trial counsel, a5 he argnes that us claim is cognizable on appeal for
fivereasorss: (1) this Court has previously considered “as applied” challenges
to California’s death penalty law in the absence of an objection in the trial conrt
{(ADB 1781793 {2y Penal Code section 12600 permits mview of any
anauthorized sentence (AOB 179Y; (33 the claim raises 3 “pure question of law”
and rests on no dispated facis (AOB 179); (4) any objection would bave been
futile (AOB 179, and (&) gppellant did not inviie any erroneous application of
the special circumstance by declining the court’s offer to continue the case.
(ADE 179-180). These regsons, slthough numerous, are insufficient to excuse
any walver i this Case,

Firgt, even though this Comrt has considered “as epphed”
challenges to California’s death penalty law without discussing whether they
were ratsed al trial {see Peopde v, Hernandez (20033 30 Caldthy K33, K63, ating
People v, Seaion (20013 26 Caldth 598, 691 People v Kraff, supra, 23 Cal 4t
at p. 1078, People v. Davenpory (1995 11 Caldth 1171, 1225, Peaple v
Gavceoy, supre, 6 Caldth at p. 207, Frople v. Boberis {1992 2 Caldih 271,
323, such challenges have been entertained where the defendant challenges the
constitutionality of the death penalty scheme, and not typically in connection
with the validity of a specific special clraumstanse allogation based on techaical
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{.. The “Prior Murder Conviction™ Special {ircumstance Was Valid
Netwithsianding The Finality Of Appellant’s Florida Convictien
Penal Code section 1902, sobdivision {8), provides that the penshty for a
defendant who has buen found guilty of fisd degree murder B death or fife
fmprisonment without the possibility of parole, conditioned on the finding of ong or

,

more enumergied spocial clrowmstances.  (Pen, Code sectinn 19602, subd. {a))
Subsection (2} of this provision sets forth the Yprior miarder conviction” special
ciroumstange, permitiing aseotence of death or e waprisonment without parole where
“Hiihe defendant was convicied previowsly of morder in the first or second degree”
Subsection (2} further specifies that, “For purpose of this parsgraph, an offense
committed i another juvisdiction, which if committed in Cslifornia would be
punishabde as first or second degree mprder, shall be deemed murder in the st or

second degres”

Dospite the almence of any languags m the statutz, appellant attompts m asoribe

argunents {see People v, Searon (2001 26 Caldth 398, 691; People v Kraft,
aupra, 23 Cabdth at p. 1078, People v, Davenport (1995} 11 Caldth 1171,
1225, People v, (;auum supra, & Caldth atp. 207, People v Boberis (1992
2 Cal4th 271, 323 Moreover, the walver doctrine nonctheless applics o those
cases that deo nut mw}xc g olose caii of whether g defendant has preserved his
clair {see People v Herwandez, supra, 30 Cal Ath at p. 863, citing People v
Champion {1995) 9 Caldth 879, 908, fo. &),

Recond, Penal Code seotion 1260 does not permit review of the
current claim Eb},\dr"{}ﬁé\ the validity of the special-circumstance allegation, as
the section *'»&,ziauasa solely o punishunent. {(See Peopde v Smith (2001 24
Caldth 849, 852 ) Third, the waiver docirine 15 spphicable, regardiess of
whether resclution u’{ the present claim rests on a “pore question of law,” as
appetiant fails to show that twe present issue is Ppertinent 1o g proper &hpmz%;nu
Of the cause or wvolved matiers of particular public tmportance.” (See People
v, Randiz 20053 35 Cal 4h OR7,) 1001} Appellant’s insistence that the waiver
dc; ctrme i napplicable becavse any objection would have been futile is flawed,
inasminch as he accords the argunent sufficient mernit {o present it 1o this Court
Finally, respondent does ot contend that appellant’s refusal o continue the
case invited any error, Therefore, the exceptions to the watver dostrine offered

by appetiant do not apply in the present case.



finality of fudgment 1o the term “convicted” for purposes of Penal Code section 190.2,
subdivision (a¥2). (AOR 167-171) However, g plain reading of the statute renders
such does not snpport such an nterpretation, as the subsection immediately following
permits such a special-circumstance allegation i *{tlhe defendant, in this proceeding,
has besn convicted of more than one offense of murder in the first or second degrea.”
{See Pen. Code, § 1902, subd. {233} As “convictions” arising from the same
proceeding wonld be appealed at the same time, Penal Code section 1802, subdivision
{(a¥3} wonld have no force or application if the statute were nlerpreted 1o reguire
finality in the sense of exhaustion of appellate remedies. (See People v Johmson
{2006} 3% Caldth 717, 723724 [P{If “the swtuwory langusge is clear and
wnambiguous, ihere 15 no need for construction and couwrts should not indulge in it
[Citation.] The plain language of the stainte cstablishes what was intended by the
Legislature,” [Citation.]']; People v Montes {2003) 31 Cal4ih 350, 336 {comts
should avoid any statutory xferpretation that would lead o absurd consequencest,
Wilfiams v, Superior Court (1993) 8 Cal4th 337, 387 [An interpretation that renders
statutory langoage a nullity is obviously to be avoided.”}.) Therefore, a plain reading
of the statute #self controverts appellant’s argument,
woreover, appellant’s strained interpretation of the term “conviction” 1 not

supporied by California decisional faw, Although ™the word conviction . . has been
used with various meanings” in California (Prople v. Murinez {1998} 62 Cal Appdth
1454, 1460, guoting Ready v. Grady (1966) 243 Cal App.2d 113, 118}, the torm bas
generally been applisd (o two concepts:

“The term “conviction” has been used in two different contexts, as constituting

an adjudication of guilt and as constituting a final judgment of conviction from

which an appeal may be taken, [Citations.] In the statutes which address the

civil consequences of a conviction the lattor sense has been used. [Citations.[”
{(People v. Martinez, supra, 52 CalAppdth at p. 1460, quoting Padifla v, Staie

Personnel Bd {1992 8 Cal App4th 1136, 1142} In general, the broader definition
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of the e hag bwn adopted whep construing statutes affocting e oivil conseguences
of 2 conviction  (See, e.u., Bovil v, State Parsonne! Board (1983 1406 Cal &dpp.3d
70, 1076 {prior Yoonviction” barred emplovment as peace offiver]y Helena
Rubenstein Internat v, Younger (19773 71 Cal App 34 406, 418 Tpuior “conviction”
prevented person from holding public officel, Truchon v Toomey (1953 116
Cal.App2d 736, 744-743 prior “conviction” prevented person from voiingl) In
contrast, the marrower defiration has heen apphicd t penal statutes, Thus, i People
v, Castelle (1998) 63 Cal App.dih 1242, the appeliate court found that*{the ordingry
fegal meaning of ‘conviction” ix a verdict of gualty or the confession of the defendant
i open court, and not the sentence or judgrment” (id at po 1253}, and that the term
“ronviction 15 wsed hroaghout the Penal Code o Indicate the jury verdic?” (id. at ¢
1234%, Sunilarly, i People v Martines, supva, 82 CallAppdih ot pp. 14601463, it
wis congluded that the word “conviction” as used in the Bvidence Uode reforred o an
adindication of guilt for mfpf‘af‘hzmm purposes.  {(Peoply v, Martnez, supra, 62
Cal.App.dih at pp. 1460-1463.) Indead, this Court adopted the narrower defintion of
the ter for purposes of e Three Suikes Law. (Penple v Rosbury (1997315 (el dth
206, 210 see alse People v, Laing (2004) 32 Cal 4th /78, 898 In People v, Banks
{19397 53 Cal 2d 370, this Uoant also held that for the parpose of determining i the
defendant had acuired the status of a person convictad of g felony, one 18 “oonvicted”
when a verdiot i3 entered. (/4. gt po 3910 It s only in rare cases that the term

Ay

conviction” has beon construed {o inslude post-sentencing proceedings, such as the

torrmnation of parental pights. (B re Sewdze O {19843 1538 Cal App 3d 18,2

Loy

x,,_,

23
Muoreover, Legisiative itent in enacting Penal Caode section 1902, subdivsion
{a)2), supporis the inlerpretation that the tomm “conviction” does not require any
finality of judgment. (See fn re Jenmings (20043 34 Cal dih 284, 263 o asceriain
meaning of statute, “look fo the itent of the Legislature in epacting the law”]} In
People v, Hendricks (1987142 Cal.3d 384, this Court noted tha the Legislative imfent

of the “prior murder conviction” special circunsiance was to classify cortain faciors



as death-eligible or life in prison withont parole cligible based on certain specific
aggravaling Clroumstances:
The function of section 190.2(a)(2) is also clear - W circumscribe, as the Bighth
Amnendment requires (Za v, Srephens (1983462 1S 862, 878 [ 77 L.BdA24
235,250, 103 85,Ct 2733, the classes of persons who may property be subject
to the death penalty, . .. Unlike recidivism statutes, . ., section 190.2{a)2} is
directed neither to deterring misconduact nor to f’o&;iering rehabilitation,
{Id. gt p. 595; see also People v. Gionde (20023 28 Caldth §57, 638 [Mibe purpose of
the prive-murder special chroumstance is 1o narrow the class of persons who may be
given the death penalty, as reguired by the Eighth Ameadment”]) Accordingly, the
Legislature did not engot the special clroumstance o fnure 10 a defondant’s benefit, bt
iy puz;zsn those mdividuals guilty of particularty heinous or maliiple murders for the
benefit of society. (See People v. Zambruno (20073 41 Caldth 1082, 11738, walics
added ["Retribution on behalf of the community & an important purpase of all
saciety's pumshments, mcluding the death penalty.”])
fn sum, the plain meaning, decistonal law, and logisiative intent behmd Penal
Code section 1902, subdivision {a}2}, evinces that the “prior murder conviction”
special circnmstance does not require that all appeals be exhausted and complete in
order 1o allege a “conviction” under the statute - rather, sll that is reguived is a finding
of guilt. Accordingly, appellant’s argurent as to this potnt owst be rejected, as the
special-ciroumstance allegation in this case was properly pled and proved.
I3 The Prior Murder {onviction Special Circumstance Was Valid
Motwithstanding The Fact That The Florids Murder Occurred After
The Charged Gffense
Acknowledging that this Court has held on various occesmions that Penel Code
section 190.2, subdivision {a)(2), appliss even where the alleged speaial ciraumstance
musrder pecurred afler the charged morder (AOR 171172, citing People v, Hendricks,

supra, 43 Cal.3d at pp. 395-596; Peaple v Hinron (2006) 37 Caldth 839, 879, Penple

,...,.
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v Gurule, supra, 28 Caldil at pp. 634638 Poople v, Mclain (19853 46 Ual 3d 97,
FO7-108; People v, Oragns (19881 45 (el 3d 829, 848}, appellant nevertheless argues
that “use of the priormurder-conviction spocial ciroumsianse o make a defendant
deathreligible on the basis of a orime that had not happened af the Hime of the charges
marder vipkates the notice and fundamental fairness regquirements of the dus process
clause of the Fourteonth Amenshnent, as well a5 the cruel and unusual punishient
clause of the Bighth Ammendment” (AOB 1720 see alsoe AQRB 171177 This
argument, however, s meritiess,

As explicated by this Court in People v, Hendricks supra, 43 Cal 3d atpp, 595-
596, and People v, Gurule, supwa, 2% Calldth ot pp. 635-638, the purpose of the pnior
mrder conviction special circiamstance i 1o narrow the class of persons eligible for
the death-penalty and s not divected gt punishing recidivisnn. Thus, analogies o cases
involving recidivism laws where I was found that commission of the first offense put
a defendant on nolice of increased penalies for subsequemt offenses, are not
applicable. (See Prople v. Hendricks, supra; 43 Cal3d at p. 395, People v. Gurde,
supra, 28 Caldth at pp. 6356360 Spularly, the spplivation of the specisl
ciroumstanee 10 those murders occwrring atter the commission of the charged murder
does not amount to “arbitrary and capricious capiial sentensing,” {see AGE 175-177}

.

as the “order of the commission of the homicides 8 omatenial” {see Feople w
Hendricks, supra, 43 Cal3d ot p. 596 Accordingly, for those reasons albready
prpressed by this Cowrt in fnewle and Hendricks, appellant’™s claim of federal
constitutional orrer should he rgjected.
E. Even Assuming The Special Clropmstance Was Invalid, The Guilt

YVerdict Need Not Be Reversed

Appeliant also vrges that i the “prior murder conviction” special-circtmstance
allegation is tnvalid, then both the penalty and guilt phass verdicts should be reversed.
(AR 181183} Appellant advances the theory argued by defeanse counsed at tnial, that

reversal of the guilt phase would be necessary because the gailt conviction was
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“unfairly” rendered by g “death gualified” jury that was “slanted” [} In favor of
copviction,” (ADE 18], citing 6RT 158 However, as rueognized by appeltlant, the
argument that “death quadified” jrors are more Likely to vote for guilt, and therefore
pore penalty phase errors render the gudlt verdict unreliable, has been rejected by this
Court and our nation’s high cowt. (ADB 182, citng Lockhart v, MoCree (19863 475
LA 162, 177, 106 8.0 173K, 90 }., Fd2d 137 For example, as exprossed by the
United States Suprewme Court in Lockhars v, MeCree,
if is simply not possible to define fury snpartiality, for constitutional porposes,
by reference 1o some hypothetical mix of individoal viewpoints. Prospective
Jurors come from many different backgrounds, and have many ditferent
attitudes and predispositions. But the Constitution presupposes thel a jury
selected from g fair cross section of the community is anpariial, regardless of
the mix of individual viewpoints sctually represonted oo the jury, 50 long asthe
jurors can conscientiously and properly carry put their sworn duty 1 apply the
faw 1o the facts of the particular cas
{1d. at pp. 183-184; accord Peaple v. Lenart (20043 32 Caldth 1101, TI20; People v
Jocksorn (19961 13 Caldth 1165, 1198-1199; People v, Hovey (19803 28 Cal3d 1, 68~
693 Thus, should this Court find the special circumstance invalid, reversal of the guilt
phase s not warranted. Bather, reversal of the penalty phase verdict would be correct

and appropriate,

X,
THE TRIAL COURT PROPERLY EXCLUBDED
INFLAMMATORY AND IRRELEVANT EVIDEXNCE
REGARDING THE “UNIQUE NATURE OF THE VICTIMY
Appellant’s next assignment of oror invelves the exclusion of evidence
regarding the Yonique natere of the victim.” (A0B 184208 ) Specifically, appeliam
asserts that the trial comrt improperty denied defense connsel’s attempts to wroduce

gegative victim impact evidence” including: (1) Gallagher’s alleged tnvolvement m



a motoreycle gang; (2 Gallagher's prior convictions and/or arresis; {3 the fact that
Ciallagher was on felony probation for firearm possession at the time of her death; (4
avidence that Gallagher “was a Jess-than perfect” mother and spouse; gnd {3) evidence
that Gallagher came to work with “black eves after ‘mooniighting atabikerbar .7
(ADB 1841 However, as found by the tial court, such evidence was properdy
excluded becanse i had htde probative valoe and waes unduly inflammatory,
Muoreover, even assuming the nal court’s exclusion of such evidence constituted exror,

any such ooy was hanmless,

A Underlyiag Proceedings
1. Defense CUounsel’s Attempis To Introduce Evidence
Regarding Uallagher’s Alleged Association With
Muotoreyele Gangs
During the cross-examination of Gallagher's sister, Jori Vallioolla, at the penalty
phase, defense counsel asked whether Gallagher had "hong! arcund” a nwitorewie
club. Vallicella rospondad that Gallagher had “numerous frionds and fnends of
frieruds” and that there were a Vot of people” Vallicella did pot know. (17RT 21943
Defense counsel sponifically asked whether Vallicella knew i Gallagher “hiujng out
with {the] Devils Disciples motoreycle gang” The prosecution’s objection was
sustamed, (1TRT 2194-2195 ) Atstdebar, the tnal court mdicated that such evidence
wis inadimdssible unless the defeonse fist eslablished the foundation thet Vallicella had
seen Gallagher with soch people, (17R7T 2194-2196 Following a short recess,
defense connsel gave an offer of proof] indicating that Gallagher swas soquainted with
“motorcycle gang nders.” The prosecutor objected to the admission of such evidence
onrelevanoy groonds, as there was no evidence showing that Ciallagher herself wasin
g motoreyele gang. (PTRT 2198} The trial court agreed, indicating that there would
need 10 be some evidence that Ciallagher was a motorcyels gang member in order for
the evidence to be admissible:

If you want {o dirty ber up with the taot that she i associating with gang



members, that's gouod enough. There’s no other relevance other than i you

want 1o iy to suggest that the marking her a3 8 narc i3 something that goes in
Lingering doubl, It's ivelevant™
{UTRT 2204; see aleo 1THT 2199 In response to defense counsel’s argument that
such evidence painted & “whole different picture” of the victim, the tial count further
responded:
- I8The [Vallicells] has seen her [Gallagher] with these biker guys, and then
argue the hell out of 1t or call in your own witnesses o show that she spent
some tme with ther [¥] But gt some point there’s going 1o be a 352 tssue. |
understand that vou want (o paint a different picture of her, You cap do that
with thiz witness, but you don’t have enough information 1o say she’s a member
of the gang or hangs arowsd with the gang meanbers other than what you have
through ihis sister Jerd,
(PR 2201, 500 also T7RT 2202
A short while later, defense counsel asked Vallicella if she was aware of any
association her sister had with “any motoreycle groops.” {T7RT 2208 Vallicella
responded that on one oceasion, Gallagher picked up a ratler from Vallicella and that
(Gallagher was accompanied by “motoroyele members” {(17RT 2210 Veallicella
resounted that she was told by one of the “motorcycle members” that the name of the
grovp was the “Dievil’s Disciples,” {(17R7T 2210-2211)
2. Defense Counsel's Attempts To Introduce Evidence Regarding
Gallagher's Prior Criminal Record
Immediately afier deferse counsel questioned Vallicella about the "materoyele
members,” he approached the bench and indicated that be wanted to ask Vallicella

“some questions about her sister’s criminal record” and that he anderstood that

72, The trial covrt’s refersnos to “marking hor a5 a pa” reforred o an
mvestigatior’s note that mdicated that Gallager had zone to Apple Valley with
A “}”}a‘*ﬁ’s’ Disciple” gang momber and that he had Gallagher “marked as 2
sare.” (I7TRT 2199}



Caflagher had 2 “felony conviction for illegal gun possession at the time” {17RT
2211 The prosecutor obiected on relevancy grounds, and the trial cowrt agreed with

the objection, noting that Gallagher's oredibiltty was not at issue, (J7RT 22112212

Defense counsel further explivated that Gallagher was arrested for a D with a gun
iy the car” m 1994 and was convicted of a misdemeanor, and that six roombs later she
was grrested Vo gun in a car in a DU sstuation, and i Dwas] charged as a felony.”
(17RY 2212) Defonse counsel argusd that the evidence was relevant booause i
“patnifed] g diffeent picture - of her lifestvle | L and ] glalvel] the jury the frue
balance, .. .7 The court sustamed the obje atic»h finding there was no “relevanes that
{Gallagher] bald] & gon m ber car and a DU and that they jury already knew
Cratlagher deank slechol. Defonse counsel further indicated thet Gallagher "also had
a sexual battery sbout that tme.” and Ysome batterics on the hushand,” bot that he did
not know the Bcls of the arreste. (7R 22135 The trigl comt regponded that
Gallagher’s strained relationship with her hm:}ami hadd already been “olearly” presented
o the jury during the goilt phase:
L amsnot going to let vou get into 3. [Wea colinternl trial. You are notdoing

aoything to counier a different portrait that 15 being paimted. All this is already

11 front of the ey, They don'tneed additional detals ag to who did what, We

ahready talked about the fact thore was amsmi“b&tk i arm oot letting vou got

3o i
(17RT 2214

3. Defense Counsels Attempts Teo Introduce Evidence Regarding
Orallagher’s Marriage And Relatlonship With Her Children

Later during the penalty phase defense case, defense counsel informed the cout
of his infention to call Stephen Gallagher as a witness “regarding victing impact
(TERT 2284-2285 Specifically, defense counsel indicated that Stephen Gallagher
wosld testify about his relationship with his wife and that Gallagher™s childres Lived

with their grandparents. (1ERT 2285.2286.) Defense counsel firther indicated that

,.....
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Stephen Gallagher would testify sbout Gallagher™s stay at a psvehiatric bospital due o
maitiple personality disorder, and about Gallagher's tnvolverent with a motoreycle
gang. (18RT 2287-22881 Defense counsel also stated that Stephen Callagher would
testify that Gallagher “got into coke {cocaine] with the people at MoRed's” and that
{iallagher's mother had the habit of taking her children 19 bars and kaving them inthe
car while she drank (18R 2290.22891) As s final offer of proof, defense connel
stated that Stepben Gallagher would testify that be was worried about Gallagher
stalking bis new girlfriend. (18R7T 2291 The prosecutor objected to the proposed
witness Yas {0 332 and relevaney,” {18E7T 22843 The wial court ruled that such
evidence was bared under Bvidence Code section 352, but that defonse counsel was
froe {0 argue these points 1o the oy
We are not going to gel into a Bintde mind soap opera about thelr fracired
relationship, Mr, Coady. It is all part of that same thing. T am not going tw lel
vou do i
Mo one is suggesting it was perfoct, It was clear from the begionung when
Steve Gallagher testified in the guilt phase that 15 an estranged relationship.
You made it clear that he never even went locking for her, that the only reason
she called was not because of conoern but bovause she wanted to kind of faunt
her good fortune and her position, ber status 4t the bar,
S you had that information available, 1think this is pushing beyvend what
1 ilnnk under 352 would be appropriate,
So yong can ask about the kids, Do not sure 'tﬁf:-ft: i anything else in there
that 1 think is appropnate.
(18R 2291-2292; see also TERT 22852291 Defense counsel subsequently elected

not to call Stephen Gallagher as a witpess, {See 1SRT 2292-2293)
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4. Defense Coupsel’s Attempds To Introduce Evidence Regarding An
Incident Where Goallagher Allegedly Came Te Work With Black
Eves And Talked About “Mponlivhting” At A “Biker Bar”
Prior to the wstomony by Sidney Klessinger regarding Gallagher™s emplovment
ab Routhermn Hlinos University, defense comnsel informed the cownt that Klessinger ad

information ghout Gallagher “connng in with black eves and falking about problems

she was having and the fact that she was working a moonlighting job at a biker barin
imperial Beach” (I9R7T 23973 The wial count indicated that such evidence wag

irrelevant and inadisssible wunder Beidence Code section 3520 (19RT 23972398}
Specificaily, the sl conrt noted that the defense had already preseated evidence of
Callagher’s contact with “biker bars)” and that the proposed evidence lacked any
contexinal background, (18R 2397-2398.) Accordingly, defense counse] was barred

"~y Aot
I

from introducing such evidence, (19RT 23972398
& .

B, The Trial Court Propaly Excluded Inflammatery And Iyrelevant
Evidence Regarding The Victim
At the penalty phase, a defondant post be pormitted to offer any relevan
potentially mitigating evidonce, Lo, evidence refevant ip the craunstances of the
offonse or the defendant’s character and record, (Pen. Code, § 1903, Skipper v South
Caroling (1985Y476 UK 1,48, 106 8.0 1969, 90 L EA.2d | Eddings v, Olduhona
(19823455 UB. 104, 112-116, 102 5.Ce 869, 71 LEA 2 | Prople v. Ramos {2004)
34 Caldth 494, S28; Inre Goy (1998) 19 Caldth 771, 814, People v Mickey {1991

54 Cal3d 512, 682-693) However, the rule allowing sl relevant mitigating evidence

has not Yghrogated the Califernia Bvidence Code”” (People v, Phillips (20003 22
Caldih 226, 238, People v, Edwards {;iﬁ}"}}} 34 Cal3d 787, 837 ““As a general

matter, the ordinary rudes of evidence do not impermisaibly infiinge on the acaused’s
right Yo present a defense,” {People v. Phillips, sapra, 22 Caldth at p. 238, quoting
People v. Hall (1986} 41 Cal.3d 816, 834 The wial court retaing its traditional

discration 1o exclude partdealar tems of evidence offered inthe penalty phase pursuant



to section 1903, factor (), which are musteading, comulative, or unduly inflammatory.
{People v. Box (2000123 Cal 4th 1153, 1200-1201; People v. Cain {1995} {0 Cal dth
1. 64, People v, Kavis {1988) 46 Cal 3d 612, 641542, fn. 21} In exercising such
discretion, the trial court “is not required 1o admit evidence, . ., “that noerely makes the
victin of g crime look bad.™” (Pecpde v, Hillthouse (3002} 27 Ual 4th 469, 496, quoting
Feople v. Kefly {19923 1 Caldth 495, 523 The wial count also has authonity to
exclhude, as rrelevant, svidence that does not bear on the defendant’s character, record,
ar circinostances of the offense. (Peapfe v, Frve (20043 18 Ual 4th 894, 1015} “{Tthe
concept of relevance as it perising {0 mitigation evidence i3 no differont from the
definition of relevance as the term is undersiood generally.” (4 at pp. 10151016}
In addition, “excluding defense evidence on a minor oy 513%3&;_&&:@1";; roint doegs oot
wnpair an accused’s die process right to present adefense.” (People v. Bamos, supra
34 Caldth ot po 328, quoting People v, Fudge (1994} 7 Caldth 1075, 11033

o the present case, exclusion of the proffered evidence regarding the victim's
alleged association with a motorcyele gang, her prior eriminal record, ber “fractured”
marriage and relationship with her children, and an neidont where she had “black
eyves” and tld a coworker she was “moonlighting” in a “biker bar,” had minimal
relevance and was unduly inflapunatory. Az notod by the tnial court, there was no
evidence that Gallagher was 2 member of 3 motoreyele gang or associgted with
mtoreyele gpang members. Rather, the only evidence given by Gallagher’s aster was
that Gallagher was seen on one occasion with a member of the “Dewvil’s Disciphines,”
vhich was presumably some sort of motorevels club or gang. (See 17RT 2201 Thus,
although the trial court permitied defense counsel 1o ask about this nadent, there was
no basis 1o permit additional or mwore detatled questions pertaining 1o Gallagher’s
imvolverment or association with motorovele zangs, as any additional evidence would
have been cu.mu}ati‘«'e, unduly inflammatory, and unduly tme constming. In addition,
evidence regarding Gallagher’s alleged associgtion with motorcycle gang members had

s

no bearing on appellant’s charactor, record, or the circumstances of the offense. {See
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People v. Frye (2004) 18 Caldth at p. 1015 The vicli's gssoctalion with such
poeple wax eotircly independent of the charged offense, and did not invelve
circwrnstances “which serreundiod] roateriaily, morally, or logically” the orime. (See
FPeaple v, Edwards, supra, 34 Cal 3d atp, 833 Marcummstances of the orime” ts toadly
defined and “does not mean merely the immediate omporal and spatisl coroomstance
of the enime.”} Henee, evidence portaining to Gallagher's alleged association with
motaroyele gang members was property exclided as irrelevant and inadmassible under
Evidence Code section 352, (Bee People v Valder (2004) 32 Caldth 73, 109
freviewing court will not normally second-goess a trial court’s ruling under Bvidence
Code section 3521

stmilarty, evidence regarding Gallagher”s prior eriminal record was irrelevant
ard properly excloded ander Evidence Code seotion 382, Gallagher’s prior arrests
and/or convictions for driving under the influence were irrelevant w the circumstances
of the offense, in that Gallagher’s character was not in issue and evidence pertaining
to her use of aleohol had already been presented to the Jury, Although prior felony
convictions that iwvolve moral turpitude are admissible for impeachnent purposes {see
People v, Claiy, supra, 2 Cal 4th 629, 6543, such a purpose was 1ot conteraplated here
because Gallagher was not suldect o tnpeachment as she pever testificd, Aspoted by
the trial court, there was no “relovance that {Gallagher! haldl a gon 1 hey car and a
DUT and to the extent the evidence was offered to “paint]} a difforent picture” of the
victin, such evidence was cumulative since the jury already koew that Gallaghey
drank, went 1o bars, and was “plaving around on her husband”  {(17RT 2213)
Moreover, oven whers pricr olony convictions are admissible, such evidenos 18 subject
10 the friel court’s discretionary power under Evidence Uode seotion 352, {(4d) In
light of the munimal relevanee of Gallagher's oriminal recad, the danger of undue
prejushce posed by such inflammatory evidence weighed heavily sgainst s admission,
Hence, the trigd count’s rubing on this point was proper.

Likewise, evidence regarding Gallagher™s fractored muarriage was cumulative,

e
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irrelovant, and properdy excladed under Bvidence Code section 35320 As noted by the
trial court, evidence concerning the victi's relationship with her husband had zzlifeaf;‘éy
been made “olear’” to the jury, (ISRET 2291-22923 Hence, any additional estimony
by Gallagher was cumulative of twestimony given carlier regarding thetr “eatranged
refationship.” Moreover, testinony relating o Gallagher's poor marital relationship
was irrelevant, in that such evidence did not perain to the “chroupsiances of the
offense.” (See People v. Edwards, supra, 54 Cal.3d atp, 833 Gallagher’s sirained
marriage bad no connection, either sorally, materally, or logically, to the noarder, and
the prosecution never presented any victim impact testimony by Stephen Callagher or
pertaining o Gallaghet's mardage.  Therefore, adiditionsl evidence relating to
Gallagher’s marriage was property excluded as firelevant and unduly prejdicial under
Fyidence Code section 352,

Simtlarly, evidence roparding an inadent where Sidney Klessinger saw
Gallagher with black eyes and Gallagher told Klessinger that she was “moonlighting”
at “biker bary” was also irvelovant and properly excluded under Evidence Code section

352, As noted by the trial court, there was no evidence proffered as to when or how

Gallagher got the “black eves,” and there was nothing to corroborate Klessinger's

staternent regarding the “biker barg” (19RT 23973 Similarly, the incident allegedly
occurred while Gallagher was Bving i San Diego, long before the time of the murder,
Therefore, such evidence had hitle probative value, Moreover, evidence concerning
an incident where Gallagher was seen with an glleged member of the "Devil's
THsciples™ was already presented, such that defense connsel was able to show that
Gallagher had some association with “motoreycle members”  (See T9RT 23980
Accordingly, the trial court property excluded the evidence because 8 was irelevant
arnd unduly prejudicial under Bvidence Code section 332,

i s, i excluding the challenged evidence, the tial court did not exercise its

discretion in an Y Varbiteary, capricious or patently absurd manner that resulted in a

manifest miscarriage of justice”” [Cliations 1" (Prople v, Grhon (2001} 26 Caldth
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398 437438, sce also Peoply v, Gimines {} 975y 14 Cal3d 68, 72 [“[Dliscretion is
abused whenever the court exceeds the bounds of reason, all of the ciroumstances
being considered”]}  As the uial cowt’s exclusion of such evidence rested on
“ordinary rules of evidence,” appellant’s constitutional rights were not infringed, (Ses
Peaple v, Phillips, supra, 22 Caldth at p. 235, see aleo People v Boyette, supra, 29
Caldth at pp. 427428 {enchuding defense evidence on g minor or subsidiary point
does not impalr an acoused’s due process right to present a defense]y Accordingly,
appellant’s clamm of penalty phase error must be rejected.
. The Ervoncous Exclusion Of Evidence Pertalning To The Victim Was

Harmless

Ewen asswning thet the tnal court erroneousty sxcladed the protiored “negative
victirn umpact” evidencs, any such orror was necessartly harnless, Errors ivolving the
erronenus exclosion of evidence at the penalty phase are revicwed under the “more
exaciing” standard o whether thers 1 a “regscnable possibility” the error atfected the
vordict, {(See People v Brows (1988) 46 Cal3d 432, 447-448; see also People v
Carter, supra, 36 Caldth at p. 1273 Here, given that sppeliant was a groadropl
mrderer, there is simply no reasonabie possibility that o more favorable resalt wouold
have been reached had such frrelevant evidence regarding Gallagher been adumtited,

First, as observed by the wial court with respect o much of the challenged
evidence, oiber evidence presented gave the jury an acourate picture of Gal i'ig‘hs.i her
relationship w her busband and children, and the fact that she drank. {Sf:e VIRT 22
{71 The jury already knows she drinks. The jury already koows she goes o bars. The
fury alveady knows she s apparently plaving arcund on ber busband and e 1s plaving
avousd o hor”} see alse PTRT 2214 [UAl this s already on in front of the jury™];
FERT 2289-2291 fstatements that 1t was Yolem” vicim's mariage was an “estranged
relationship ™ TORT 2248 ["You have already zot i mibrmation about her contact
with biker bars. "]} Thus, the jury was well aware that there was “no goamly two-shoes

portrait here” (17TRT 2213



Recomd, such evidence had litle bearing on the jury's penalty phase
determination, as i did nol detract from the victim impa«:t evidence parding the
“unigue loss” o society and Gallagher”s family by Gallagher’s murder. (See Pame v
Tennessee (19913501 UL, 808, 827,822, 111 S04 2597, 115 LEA2d 720, Rather,
such evidence stmply showed that Gallsgher associated with “motoroyele members,”
that her velationship with her husband was “estranged,” and that she drank alcohol
asuch evidence did not negate evidence reganding the personal io&bcx experienced by
Gallagher's mother, sister, and children, i relation to hor murder. (See J7TRT 2183,
2220-2221) Ner did such evidence negate Gallaghers socieial contributions, such as
her service in the United States MNavy, ber gainfid emploviment after she left the Navy,
and her role a8 & mother to three young children, (See 17RT 2176-2179, 2206

Third, the aggravating evidence i the case ontweighed any mitigating
evidence, even if additional evidence reogarding the victun were considered.  buch
evidence inoloded: appellant’s commission of three additional murders of women
within a 45-day time pedod inmediaiely bllowing Gallagher’s murder; appeliant’s
provious convictions for aggravated menacing inducing pasic and attempted arson; and
appeiiant’s history of vinlence agatnst women, soch a3 by beating up a prioy grifnend.
{n conirasy, ’fhc defense penalty phase case focused on presenting mutigating evidence

~

of appellant’s childhond and a possible bram dysfunction, Coust derin ng the jury
rejected such evidense, there is Hitde basis to believe the fury would bave rendered a
different verdict had it been presented with additional evidence of the victimd's
background,

Based on the ahove, there was no reasonable possibility of appeliant would hav

woptveid a more favorable penalty phase verdict had the evidence been adontted.

Accordingly, the present clatm of error must be rejected.
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THE TRIAL COURYT PROPERLY REFUSED T0O GIVE
APPELLANT'S REQUESTED INSTRUCTIONS ON
CANGERING DOUBT”

Appellant clatms that the irial court crved in 'f‘aiiizzg 10 give the fury a reguested
mstruction on “Hngering doubl” which resulted in viclating his night to due process
and a reliable determinaiion of penalty pursusni to the Fifth, Sizth, Bighth, and
Fourteenth Amendoments of the United States Constitution. Appellant Bather clabms
that he was prejudiced by the comt’s failure o gve the Vhngering doubt” instruction
{AOR 209221 %Y Respondent submils the trial court properly refosed © give
appeltant’s instuction on “lHogering doubt”  In amy ovent, appellant was not

projudiced by the tial cowt’s slieged failure 1o ghve such an Instruction.

A, Underlyving Proceedings
During discussion on the pepalty phase instructions, appellant reguested a
“lingering douly” metruction. (19RT 2564 The tal court miected dus ootion
cutrights
1 can cite you 20 cases that say that s unproper and § can go get themn 1 vou
swant but T am not going to. I8 otally aproper. There 15 case afler case that
says we are not to instruet 1t and vou can argue it byt you are not allowed
give evidence on it Bo that request i3 denied.
{19RT 2568)
During argument, defense counsel touched upon the concept of “lingering

doub™:

T4, Appeiant watved apy clatms that the wial court’s refusal to give his
mstruction on lingering doubt viclated hus rights under the Fifth, Sixth, Highth,
and Fowrteent Amendiments of the Uniied Bistes Constitution because he fatled
o vagse these foderal constitational clabms al triel, {People v, Sanders {1995}
11 Caldth 478, S10, fn. 3; People v. Davie (1995 10 Cal 4th 463, 501, [n. |
see also JORT 25685
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D will talk o linde Bit about the tdea of the difference here of proof
beyond a reasonable doubt,. We speat a lot of time talking about what the
prosecution has to prove to vou. There ia kind of a concept of certainty, One
af the faciors that vou are allowed to consider is any factor that -~ any factor that
causes vou 88 an individual not io want to give the death penalty is g legitimate
factor for you to consider

The factor of Hngering doubt that vou need 1o find youwrsell s g factor that
vou can consider on an individual basis in deciding, i vou decide that death is
apprépriaw in an individual case.

Ta be convicted of the crime vou have to be proved bevand a reasongble
doubt, and we have already g wi’zm nast that point. But before you decide that
death i the epproprigte answer, vou are also allowed to ask yourself am |
certain enough on whatever level itis - and I don’tknow what itis, you decide
the case on whether it was the theory of the felony murder information we had
or whether it was the serial, the pattern of the following up after, you koow, the
crimes afterwards, or Mr. Dixon showing yvou sbout the sirangelation theory,

But yeu g5 an individual - 12 jurors are going (o sit on this case — have to
decide for vourself, Are vou satisfied to a sufficient level i know that death
ix the appropriate answer in this case, And iU's an individual decision for cach
ofthe 12 to make, not subject to Mr. Dixon s inigrpretation o my ixtarpretation
or the court’s for that matter, iF°s ap individual decision for each of you.

(ZORT 2743-2744)
B. The Trial Court Properly Refused To Give Appellant’s Reguested

Instruction On “Lingering Doubt™

U4 capital sentenoer need not be nstrucied how to weigh any particular fact in

the capital sentencing decision.”” {Twilaepa v, Coliforaie {19943 5172 L5 %67, 979,
114 5400 2630, 129 L.BA.24 7300 LAlhough it i proper for the jary © consider

lingering doubt, there is po requirement that the court spectfically instroct the fury that
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it may do so. {Peopzf‘ Brows {20033 31 Cal 4dy 318, 567 quoting People v,
Staugsheer (RO023 27 Uslath TIRT, 1219; see also People v, Bonille (2007141 Cal 4ih
213, 357 People v, Demetrufias, supra, 39 Caldth atp. 42 People v Gray, supra, 37
Caldth at pp. 2312320 People v. Lawley (20023 27 Caldth 1023 “The rule s the
same under the state and federal Constitations.” {(People v Brown, supra, 31 Cal 4th
at p. 367, citing Frankiin v, Lynough (1988 487 US, 164, 173174, 108 5.C1 2324,
101 LEA2A 185 People v. Lawley, supra, 27 Calldth atp, 186; Feople v Kodrigues
{1994} § Caldth 1060, 1187 {_“'{}i:ibndari clearty has no federsd or state constifntional
right to have the penalty phase jury istructed to consider any residual doubt abowt

defendant’s ziht”"L) Thus, the proposed “lngering doubt” insfrociion was not

required 16 be given, under either state or federal lvw, (Frople v Lanvley, swprg, 27

Caldth at p, 166 People v Bervman (19933 6 Caldth 1048, 1104, People v
Rodrigues, supra, 8 Cal. dth atp, 11873

Moreover, the “lingering doubt” insuction was unnecessary i the present case,
The wial cowt already mstructed the jury that oy making U8 penalty detanmination, i
coudd consider Ythe cicumstances of the orime of which defendant was convicted in
the present procesding and the eastence of any special cucomsiance und to be true,
angd “any othor oircumstance which extonustes the gravity of the orime, even though
it iz not 2 legal excuse for the orime, and any svinpathetic or other aspect of the
dofendant’s character or rooord that the defondant offers gs a basis for a sentence less
than death, whether or not related o the offense for which he s onmal” (FCT 1633,

PORT 2708-2708 JCALRC No, B 88T, see also Feople v, Bondla, supra, 31 Cal dthat

3

Y. $67. People v, Demetruiios, supra, 39 Caldth at p. 42; Peaple v, Gray, supra, 3
i 4 { ; ‘& 3 4

Caldthy at p. 232; People vo Earp (1999) 20 Cgl4th 826, B03-904; People v, Hines
{19971 15 Cal ih 997, 1068 see CALJC No. 885 “These instraciions sufficiently

3%

epcompassed the concept of “lingering doubt,” and the trial court was under no duty
o give a more specific instruction. [Ciations. | {(Peaple v. Hines, sgor, 15 Caldily

at p. 1068, see People v. Rrown, supra, 31 Caldth atp. 308



Furthermore, the trial conrt did pot preclude dofense counsel from raising the
issue of “lingering doubt” in his closing argument, {19R7T 2568 see People v. Hiavs,
supra, 15 Caldth atp, 1068 [the court permitted defondant to argue mitigating factor
of Hngering doubt sven though it denied instruction on samel) Indeed, defense
counsel did inst that, by arguing that the fury could consider any “lingering doubt” of
whether death was an appropriate penalty in the present case, {See 20R7T 2743.2744;
son alse 20R7T 2779-2780 [defense counsel acknowledges that he argued “lingering
doubt as a reason not to impose the death penalty”]y Thus, contrary to appellant’s
assertion, the trial court did notremove the matter of “logering doubt” fromthe jury’s
consideration. (See AOB 221.) |

T surn, the trial courtwas not reguired fo fnstroct on “lingering doubt,” and any
concept regarding “lingering doubt” was properly encompassed in other instructions
and argued by defense comnsel, Accordingly, no error peonrred in the present case and

appellant’s argument as to this poind must be rejected.

)48
CALIFORNIA’S DEATH PENALTY STATUTE DOES NOY
YIOLATE THE FEDERAL CONSTITUTION

Appellant raises several olaims regarding the constitutionality of the death
penalty law as interpreted by this Cowrt and as applied at appellant’s trial  He
maintains that many features of the death pepalty law violate the federal Constitution,
(AOR 222-239.) As he himself concedes (AOR 2223, these claims bave been raise
and rejected in prior capital appeals before this Court. Because appeliant fails to raise
anything new or significant which would cause this Court 1 depart from e satlier

holdings, his clains should be reiected.

A. Penal Code Section 190.3, Factor (a) s Neither YVague Moy Gverbroad
Appellant claims that the nstraction which set forth Penal Code section 190.3,
factor (a) “resulted in the arbitrary and capricious truposition of the death pepalty”

PR

becguse the instruction was vague and overbroad inasmuch that it “has been applied
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i such & wanton and Freakish manner that almost all features of every murder can be
and have been characterized by p srosecutors a5 aggravating.” {AOB 223 see glsp
AQB 222223 This challenge based on overbreath and vagueness, however, has heen
repeatedly rejected by this Courty (People v, Mendoza (2007} 42 (gl dth haa, 708,

People v. Cuerra {20063 37 Cal 4th 1087, 1165, Feople v Himlon, supre, 37 Cal 4th
atp, 912 Feople v Sweh (2008 33 Caldih 334, 373 see also Tuilaepa v California,
supra, ST2UR, atp. 976 {explaining that section 190.3, facior {8), was “netther vague
nor otherwise improper under our Bighth Amendment orisprudence” ), As explained
in Tuilovpa v, Colifornia, 2 focus on the facts of the crime permite an individualived
pepalty determingtion, (Twilaepa v California, supra, S12US atp, 9723 Blestone v
Pawnsylvanic {19907 494 UK, 299, 304, 307, 110 S.C0 1078, 108 LEA2d 255
Thus, posaible randomness w the penslty determination disappears when the
aggravating factor does not require & “yes” or Yoo answer, but only points the
sentencer 1o a relevant subject matter. (Fuilarpa v, California, suprn, 312 U5, atp.
8975}

In any gvent, this Califoraia factor instructs the jury to consider a relevant

subject matter and docs so in understandable terms, The corcumstances of the

crime are a tadittonal subiect for constderstion by the sentencer, and an

instroction o consider the ciroumstances 13 neither vague nor otherwise

improper under onr Bighth Amendment jurisprudence,
(4, atp. 975

Appellant pointe 1o no fctors i ks own case which were arbipartly or

capriciously apphisd. He merely states that the sggravating factors were apphied ina
“wanton and freakish manner” (AGE 273 Appellant does pot, and cannot,
demonstrate that factor {31 was prosented to the jury in bis case in other than a
constitutional manner, Moticeably nussing from appellant’s analysia ix any showing
that the facts of his crimes or other relevant factors were impmpez&y rediod on by the

jury as ety i aggravaticn. Ascordingly, this sub-claim should be rejected.



B. The Diesth Penzlty Stwtute And Instructions Sef Forth The
Appropriate Burden O Proof
Appellant also contends that the death penalty statute and sccompanying jury
instructions failed to set forth the appropriate burden of proof, {AOB 224-233)
Specifically, appellant raises the following subclatms: (1) the death penalty statute and
aceompanying instroctions unconstitutionally fatled to assign to the Siate the burden
of praving bevond g reasonable doubt the existonce of an aggravating factor (AGH
224-225%; (2} the State was required 1o bear some burden of proot at the penalty phase
ansd, i not, the jury should bave been instructed there was no burden of proof at the
penalty nhase (AGR 226227y, {3) the instructions failed to required juror unanimity
as to the aggravating factors and “unadjudicated oriminal activity” (AOB 227-229; (4}
the instructions were impermrissibly broad by providing that the aggravating
circumstances must be “so substantial” in comparison with the mitigating factors {AOR
2303 (5) the nstructions falled o inform the jurors that the central determination 18
whether death i the appropriate punishment {AOR 230-231 5 (6} the instructons fatled
ter inform the jury that if they determined that mitigation outweighed aggravation, they
were required 1o refomm 2 sentence of life without the possibility of parole (AUB 231-
2323 {7y the instractions failed to mform the jury that even if they detennined
aggravation outweighed mitigation, they could still returm a sentence of life without the
nossibility of parcle (AOB 232-233%; {®) the instructions failed to inform the jury
regarding the standard of proof and lack of peed for unanimity g5 to mitigating
circurstances { ADB 233-224); and {9) the Instructions failed to infonm the puy onthe
presumption of life (ADB 234-235), As explained below, each of these clatms have
previously been rejected by this court and are meritless,
First, this Court has held that the seatencing function at the peoalty phase ts not
susceptible to a burden-ofproof qualification. (People v. Marigieer {2005 37 Caldth
347, 389 Peaple v, Burgener (2003) 29 Cal 4th 833, 885, People v. Andersen (2001}

25 Caldth 843, 601, People v, Haowthorne (1992 4 Cal 4th 43, 79 Thus, the penally
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phase instructions were not deficiont by failing 1o assign © the State the burden of
proving beyond a reasonable doubt the existence of an sggravating factor. {See Feople
v, Morgarn, supra, 42 Caldth at p. 626; People v, Broown (20043 33 Ual Ath 352, 401
Wothing In Apprendi v. Now Jorsay, supra, S30ULS. 486, Ring v. Arfzona (2002} 336
LS. 384, or Blukely v. Washington (20045 542 1.8, 296, impact what this Court has
stated regarding the sentencing function at the penalty phiase not being susceptible o
a burden-of-proof quantfivation, This Court has expresaly rejected the argument that
Apprendi, Ring, andior Blokely affect California’s death penalty law or otherwise
justifies reconsideration of this Courd’s prior dec o this point. (People v, Ward
(2005 36 Caldth 186, 221, People v. Morrizon {2004} 34 Caldth 69K, 730-73 1
People v, Pricto, supra, 30 Cal4th 226, 262-263; Peaple v. Snow (2003} 30 Cal 4tk
43, 126, fn 32.)

Senond, there was no regairement that the penalty jury be instructed concerning
the burden of proof for finding spgravating and miligating chroumstances m reaching
a penalty determination, other than other crimes evidence, or that oo burden of proot
applied. (People v. Morgan, supra, 42 Caldth at p. 826; Frople v, Cornwell (2005)
37 Caldth 30, 104, People v. Pangh (2005} 35 Ualdth 395, 499, People v. Brown,
suprer, 33 CalAth at p. 401 Third, there was also no requirement that the penalty jury

achieve unaninity as fo the sggravating cirouymstances or any unadjudicated oriminal
activity, (Peoplev. Kelly, supra, 42 Caldih atpp. S00-801; People v. Morrison (2004}
34 Calath 695, 7304731} Hence, the penalty phase tnstrustions were not deficient by
fatling to o matruct,

Fourth, this Uourt hes previously found that the Vso substantial” language
embodied in the penslty phase Insfructions was not impermissibly vague and
ambiguous, {Feople v, Boyetie, supra, 29 Caldth at pp, 494-465) Thus, the
instruciions as they related to the comparison of aggravating and mifigating factors
were not unconstitutionally vague or ovarbroad. Fifth, this Court bas also fonnd that

the death penalty statute was not tmeonstitutional by virme of its instruction that the
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jury can return a death verdiot if the aggravating evidence “warrant{ed]” death, rather
than requiring that the jury find death w be the “appropriate penaliy” (People v,
Mendaza (2007 42 Caldih ai p. 707; People v. Perey (2006) 38 Caldth 302, 320}
Accordingly, the penalty phase nstroctions were ot arroneous based on the “so
substantial” or “warrant” langoage,

Sixth, no presumpiion existed in favor of either death or life imprisonment
without the possibitity of parole in delermining the appropriate penalty, (People v
Mendoza, supra, 42 Cal 4th st pp. 77708, People v, Muorgan, supva, 42 Caldthat p.
525; Peaple v. Cormveli (20053 37 Caldth 30, 104.) Thus, an instruction inforrmng the
jury that they would be required (o refwm a sentence of Hfe without the possibility of
parole if the mitigating faciors outweighed the aggravating factors, would have been
inproper, {(fhid)) Beventh, this Court has found that a defondant Is “not entitled to a
specific instruction that the jury may choose Hife without possibility of parole even if
it finds the aggravating circumstances outweigh those in miligation.” (Feople v
Morgan, supra, 42 Cal.dth at pp. 625-626, citing People v. Kipp, supra, 18 Caldth at
. 381 and People v. Meding (1995) 11 Cal4th 694, 781-782) Hence, there was no
requirement that the trial court give such insfructions.

Eighth, this Court has previously found that “{ifhe trial court need not matruct
that the bevond-a-reasonable-doulst standard and the requirement of pury uoanimity do
act apply 1o mmtigating factors.” (People v. Bogers (2006} 39 Caldth 826, 897; see

alic People v, Cook (2007 40 Cal 4th 1334, 1368, People v, Breaux (1991} 1 Cal 4tk
221, 314-215) Thus, the stuctions were pot deficient by any fatlure o so instruct
the jury, And finally, this Court has held that the trial court need not “instruct the jury
on the presumption of Ufe)” (People v, Pricto, supra, 30 Caldth at p. 271 see also
People v. Kelly, supro, 42 CalAth atp. 800.) Hence, omission of such language from
the instructions did not constitute error.

in sun, appellant’s challenges 1o the death penalty statate and jury tnstructions

pertaining to the death penalty regarding the burden of proof are meritless. Hence, the
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clatm and subclaims nust all be rejected,

O, Written Findings Pertaining To Aggravating Focters Were Not

Reguired
Appellant next argues that the federal Constitution reguired that the jry make

writien findings regarding the aggravating factors. (AOB 2358235 However, this
Court has beld on numerous oceasions that the jury need not file written findings as
which aggravating factors were relied on in hmposing the death penalty. (Peaple v
ook 20003 39 Ual 4th 366, 619 People v, Snevw, suprg, 30 Caldth atp, 127, People
v Lacers (20003 23 Ualdth 692, 741 People v. Meding (1993 11 Cal 4th 6894, 782,
Peaple v, Davenporr (19957 11 Caldth 1171, 1232 Hence, appellant’s argument

regariding the alleged roquirement of written fadings should be rejected.

3. Instructions {n Muigating And Agpravating Facters Did Not Vielate
Appeliant’s anstitutional Rights

Appellant’s also clalms that the nstructions to the jury on mitgating and

agaravating factors violaled his constituticnal rights because the instructions used
“restriciive adiectives in the st of polential mitigating factors,” the tnstroctions faled
o delete mapplicable sentencing factors, and the Instructions fatled 1 indicate that
“statutory mitigating factors were relevant solely as polential mitigaiors” (ADB 236-
2Ty As previowsly noted by this Coust, the wse of restrictive sdiectives, sach as

v

“extreme” and “substantial”’ in the Hst of mitigating factors “does not aot
unconstitutionally as a barrier to the consideration of mitigation.” (Feople v. Hoyos
(20071 41 Caldth K72, 927, see also People v, Harriy (2008 37 Caldth 310, 385,

People v. Brows, supra, 33 Caldth atpo 4020 Similarly, this Cowrt has found that the

o

trial oot §s not required o delete imz:.pn'iiczibis: sentencing faciors from CALIC Ne.
$H5. (People v, Mesddoza, supra, 82 Ualdth at p, 708 Peaple v Sritley (2005) 35
Caldth 814, 374, People v, Kipp, supra, 26 Cal.dth at p. 1138, Peaple v, Beil 2000}
22 Caldth Y183, 12250 Peaple v Farp, supra, 20 Ualdth at po 889, People v

Carpeser, supra, 15 Calddr atp. 1064} Likewise, appeliant’s claim that the fatlure

149



1o instruct that stetutory mitigating factors are relovant solely a3 raitigators violated the
Fighth and Foureenth Amendments has been reiected by this Court. (People v
Hinton, supre, 37 Caldth atp. 9120 People v Morrison, supra, 34 Caldth atp. 73
People v, Kraft, supra, 23 Caldth atpp, 1078-1079) Appellant bas not presented this

Court with any persuasive reason t reconsider s prior holdings on these wssues, and
hiz olaiow of instructional error must be rejectod.

. Appellant’s Constitutional Righis Were Mot ‘vmhied Based On An

Absenve OF Intercase Proportionality Review

Appellant also contends that the absence of intercase proportionality review
from California’s death peralty law violated his Eighth and Fourteenth Amendmaent
right to be protected from the arbitrary and capricious imposition of the death penalty.
{ADB 237-238.) This pointis not well taken, Meither the federal or state Constitutions
reguire intercase proportionality roview. {Preople v Jublonski (2006) 27 Cal Ath 774,

DT N
>3

&

s Peaple v Panah, supra, 35 Caldth at p. 300, People v. Kipp, supro, 26 Caldth
atp, 1138 The United States Suprome Court has held that intercase proportionality
review is not constitutionally regquired tn California (Fulley v, Colffornia ( 9%‘ 465
LES. 37, 51-54) and this Court has consistently declined to undertake # az a
constitutional requirement (People v, Jablonski, supra, 37 CalAthat p. 837, People v,
Panah, mpm 35 Caldth at po S00; People v. Welch, supra, 20 Ualdth at p. 772,
People v. Majors (1998) 18 Caldth 388, 442 Appellant’s olaim should thus be
rejected.
¥. The Death Penalty Law Does Mot Vielais The Eguad Protection Clsuse

OFf The Federal Constitution

Appellant olatms California death penalty law violates the Bgual Protection
Clause of the federal Constitution hecause nop-capital defendants are accorded more
procedural safeguards than a capiiad defendant. (AOB 238 However, this Uourt bas
held on mumercus occasions that captial and pon-capitel defendants are not simitlarly

situated and thus may be ested differently without vielafing equal protection
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princyrles. (Pecple v, Manrigrez (20033 37 Caldth 547, 590; People v. Hinton, supre,
37 Calddh at p. 9125 Peaple v Smirk (2008) 35 Cal4th 334, 374, Peaple v. Boyette,
supra, 29 Caldth gt pp. 465467 Thus, ’z;}pd?am s clabm of an Equsl Prolection
Clauze violatton is meritless and must be rejectad
5 California®s Use OF The Death Penulty Does Not Fall Short Of
Internations] Norms
Funaily, appeltiant’s claims that the use of the death penalty as a regolar form of
punisirent falls short of intermational norms. (AOR 2390 This claim bas been
repeatedly rejected by this Cowrt, which has stated that “[international law does not
profubit @ sentence of death rendered i sccordance with stare and  federdd
constitational and statutory z'ﬁc;‘_f;zi.z'emezzts;. {Citations.}]” (Feople v Morgan, supra, 42
Ualdth at p. 628, guoting People v, Hitfhouse, sipra, 27 Caldth atp. 511 see dleo
Frople v Effior OUS) 37 Caldth 433, 488 Appellant has not presented any
significant or persuasive reason for this Cowrt to reconsider its prior diﬁiﬁin}ﬂi}é, and the

present claim must therefore be rejected.

XEE

APPELELANT RECEIVED A FAIR TRIAL AN THERE WAR NO

CUMULATIVE PREJUDICE

Appellant’s finad contention i that Yhe combined impact of the various errorg”
reques reversal of his judgment and death sentence. (AQB 240-243)) Eespondent
disagroes.

A clann of cumulative error necessardly falls when thers i no aror o
accumudate, (Peogle v Carperer, sigrg, 15 Caldth 312, 334 Poople v. Coaper
(19913 533 Cal3d 771, B39 As explained above, there was no errar committed by the
trial comt’s admission of Florida and Lonistans muder convictions, the exclugion for

cause of @ prospective juror, the cowrt’s instructions with CALIIC No, 52,25 543,
25001, 17411, the wial comt’s failure to instruct on wnsnimity regarding the theory

of morder or lingering doubt, the tial cowt’s fatlure {0 sirike the special circumstance

.m..
L]
hadld



allegation, the trial court™s exclusion of evidence pertainmg to the “unique nature” of
the victn, and applicstion of the death penalty statute and mstroctions 1o appellant
Although respondent acknowledges that the wial court’s Instroction with CALIC No.

2.1% constituted error, such error was necessarily nonprejudicial and does not require
reversal, Accordingly, aside Hom the instructional arror perlaining fo UALNC Mo,
215, there were no errors o acouwmulate. Moreover, whether comsidered individually
or for ther cumulative effect, the alleged errors could not bave atfected the ontcome

~y
]

of the trial. (Sce People v, Guerrg, supr, 37 Caldth gt p, 1168, People v Hinon,

supreg, 37 Caldth at p. 913 People v, Jablonski, supra, 37 Caldth at po 837, People
v. Panah, supra, 37 Caldth at p. 1163 People v, Burpeney (2003} 29 Calddh 833,

%84.) Rather, the record shows that appelant recetved a fair trial and appellant’s claim

of curnulative aror should be rejected.
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CONCLUSION
Based on the above, respondent respectfully requests this Court affom the
convigtions the sontence imposed.

Drated: Jonuary 28, 2008
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