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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

THE PEOPLE OF THE STATE OF CALIFORNIA,
Plaintiff and Respondent,

S077009
\A
CAPITAL
ROBERT CARRASCO, CASE

Defendant and Appellant.

STATEMENT OF THE CASE

In an indictment filed by a Los Angeles County grand jury on March 12,
1997, appellant was charged with two counts of first degree murder in violation
of Penal Code! section 187 (counts 1 and 2); and one count of second degree
robbery in violation of section 211 (count 3). The indictment alleged that in the
commission of all three offenses, appellant personally used a firearm within the
meaning of section 12022.5, subdivision (a)(1). The indictment further alleged
the following special circumstances: the murder charged in count 1 was
intentional and carried out for financial gain (§ 190.2, subd. (a)(1)); the murder
charged in count 2 was committed in the commissiqn of a robbery (§ 190.2,
subd. (a)(17)); both murders were especially heinous, atrocious, and cruel,
manifesting exceptional depravity (§ 190.2, subd. (a)(14)); and the murders
charged in counts 1 and 2 constituted multiple murder (§ 190.2, subd. (a)(3)).
(1CT 255-257, 259.) In an information filed by the Los Angeles District
Attorney on July 11, 1997, appellant was charged with escape from custody in
violation of section 4532, subdivision (b)(1). (4Supp. CT 130-131.) Before

1. Unless otherwise indicated, all further statutory references are to the
Penal Code.



trial, the parties agreed that the escape would be tried with the indictment’s
charges and referred to as count 4, although the cases would not be
consolidated. (2CT 308.)

Appellant pled not guilty and denied the special allegations. (1CT 260;
4Supp. CT 142.) Trial was by jury. (2CT 312, 319.) On March 24, 1998,
appellant was found guilty on all four counts. The jury also found all the
special allegations to be true. (2CT 461-473.)

On March 27, 1998, following the penalty phase of trial, the jury
returned a verdict of death on counts 1 and 2. (2CT 488-493.) Appellant’s trial
counsel filed motions to strike the special circumstances, for a new trial, and to
reduce the offense for lack of proportionality. (2CT 523-543.) Appellant
retained new counsel, who also filed motions for a new trial (3CT 546-592,
624-666, 743-757), and a motion to reduce appellant’s sentence to life without
parole (3CT 612-623). An evidentiary hearing on appellant’s new trial motion
was conducted over the course of five months. (3CT 732-734, 739-742,766.)

On February 5, 1999, the trial court denied all of appellant’s post-verdict
motions. Appellant was sentenced to death on counts 1 and 2. Appellant was
further sentenced to consecutive 10-year upper terms for the firearm use
enhancements on counts 1 and 2. Appellant was also sentenced to the upper
term of five years on count 3, plus 10 years for the firearm use enhancement,
and the upper term of three years on count 4. The sentences on counts 3 and 4
were stayed. (3CT 765-781, 782A-782B; 4Supp. CT 222-225.)

This appeal from the judgment of death is automatic. (§ 1239, subd.

(b).)



STATEMENT OF FACTS
A. Guilt Phase
1. Prosecution Evidence
a. Murder Of George Camacho

In 1994, appellant and George Camacho worked for Ross-Swiss Dairy
on Albion Street in Los Angeles. (11RT 1150-1151; 12RT 1234.) In October
1994, Harry Holton, who was the distribution warehouse manager at the dairy,
fired Camacho for not showing up to work. (11RT 1152; 12RT 1194-1195,
1210, 1214.) Camacho had been working the graveyard shift from midnight or
1:00 a.m. to 8:00 or 9:00 a.m. In compliance with union rules, Holton solicited
bids for Camacho’s shift from current employees. Appellant bid on the shift,
and it was given to him due to his seniority. (11RT 1159, 1165; 12RT 1195-
1196; 13RT 1413-1414))

Robert Martin Rios, the union representative for the plant employees of
Ross-Swiss Dairy, believed that Camacho had been wrongfully discharged.
Rios was able to get Camacho’s job back for him. (13RT 1273-1274.)
Appellant was a union shop steward, which meant he had been elected by his
coworkers to represent them in on-site issues before the issues were brought to
the attention of union representatives such as Rios. (12RT 1241; 13RT 1275,
1316.) Appellant did not assist in getting Camacho’s job back for him. (13RT
1275.)

The date scheduled for Camacho’s return to work was December 16,
1994. (12RT 1196, 1210; 13RT 1300.) A few days before that date, Holton
informed appellant, who said he wanted to keep the shift. Appellant explained
that if he was forced to work days at the dairy, he would be unable to continue
his second job working on cars, and he would lose about $60,000 per year.

(12RT 1197-1198.) Holton told appellant that if he had a problem with



Camacho’s return, he should speak with the union representative. (12RT
1198.) Appellant spoke to Rios on behalf of union members regarding
Camacho’s return. (13RT 1301-1302.)

Appellant also told his coworker, Andrew Nunez, that he hated to give
up the shift because it would cause him to lose about $9,000 per month from
his second job painting cars. (11RT 1153-1154,1159-1160, 1167-1168,1173.)
Appellant also told another coworker, Anthony Morales, that he was upset
about Camacho returning to his shift because appellant wanted to continue to
work on cars during the day. (13RT 1304, 1313.) About a week before
Camacho was scheduled to return to work, appellant told his supervisor, Greg
Janson, that he would make sure Cémacho did not make it back to work.
(ISRT 1411-1412, 1414, 1447-1448, 1575-1576, 1579.) Janson knew that
appellant occasionally carried a .380-caliber gun. (15RT 1439, 1449-1450;
16RT 1676.)

Camacho returned to work on December 16, 1994. At 1:25 a.m., Efrain
Bermudez ended his shift at the dairy. (12RT 1226.) Appellant was not
scheduled to work the night shift that date. (12RT 1222; 15RT 1546-1547,
1576.) As Bermudez punched out, he saw Camacho punching in to begin his
shift. (12RT 1227.) Bermudez walked out to the dock and exited the dairy
property. (12RT 1227.) As he put on a bandana, he saw Camacho moving a
truck on the dairy property. When Bermudez was about one house away from
the gate to the dairy, he heard six to eight gunshots. (12RT 1227-1230.)
Bermudez dropped to the ground and turned to look back toward the dairy. He
saw a man running from the dairy and another man running from the side of the
parking lot right outside the dairy. (12RT 1231, 1259.) Both men were
wearing black. (12RT 1231.) They were approximately six feet tall and



weighed about 220 pounds. (12RT 1233.)¥ The two men ran to a car, and both
entered the passenger side. The car quickly drove away without its headlights
on. (12RT 1232-1234,1236.) Another car that was parked down the street also
quickly drove away. (12RT 1236-1237.)

Between 1:15 and 1:30 a.m., Michael Fernandez was dropping off his
employer, Estella Duran, at her home on Albion Street. (11RT 1117-1118.) As
Fernandez double parked in front of Duran’s home, he noticed some
commotion in front of the dairy. (11RT 1118-1120.) Fernandez saw three
people wearing dark clothing run from the dairy and get into a “Camaro-type
car.” (11RT 1121, 1123-1124.) A fourth man wearing dark clothing walked
down the street, coming within a few feet of Fernandez. The fourth man was
five feet, eight or nine inches. He was wearing a hood over his head, so
Fernandez could only see part of his face. Fernandez could discern that the man
was Hispanic and had a thick mustache. He appeared to be between thirty and
forty years old. (11RT 1125, 1142-1143.)¥ This man got into the passenger
side of a Toyota that had louvers in the back. (11RT 1126.) The Toyota and
Camaro drove off together down Albion Street, in the opposite direction of the
dairy. Both cars had their headlights off. (11RT 1127-1128, 1144-1146.)

Between 1:30 and 1:45 a.m., Dennis Martinez, who lived adjacent to
Albion Street, heard two to four gunshots. (11RT 1097-1099.) When he heard
the shots, Martinez was looking out his window at Albion Street. (11RT 1099.)
Martinez ducked when he heard the gunshots, then stood back up and looked

out the window again. He saw a man wearing a ski mask and dressed in dark

2. Appellant was described as 5 feet, 11 inches tall, weighing 215-220
pounds. (15RT 1564-1565.)

3. At the time of Camacho’s murder, appellant was in his late 30's.
(See 22RT 2533.) He was Hispanic and had a thick mustache. (See 15RT
1564.)



clothing walking from the direction of the dairy. (11RT 1099-1103.) The man
was carrying a gun. (11RT 1102.) He was about six feet tall and weighed 170
to 180 pounds. (11RT 1102.) He got into the passenger side of a dark colored
car that had louvers in the back. (11RT 1100-1101.) After he entered the car,
it quickly drove away in the direction away from the dairy. (1 IRT 1 102,1104.)

Meanwhile, after hearing the gunshots, Bermudez ran back to the dairy,
where he saw Camacho lying behind a truck. Camacho was bleeding from
gunshot wounds to his chest and face. (12RT 1234-1235.) Bermudez ran to
the dock and notified other dairy employees, who called 911. (12RT 1235.)
Los Angeles police officers arrived at the dairy around 1:40 a.m. (13RT 1404;
15RT 1531.) They saw Camacho lying next to a truck. He had a gunshot
wound to his head. It appeared that he had several other gunshot wounds.
There were several spent shell casings on the ground around Camacho.
Camacho was not breathing or moving. (13RT 1405-1406; 15RT 1531-1532.)
An ambulance was called, and the officers secured the scene. (13RT 1406;
15RT 1533.) Camacho died at the hospital at 3:27 a.m. (15RT 1524.)

At about 5:30 a.m., Los Angeles Police Detective John Spreitzer arrived
at the dairy. (16RT 1707‘.) He found seven spent .380-caliber shell casings
near the area where Camacho’s body had been found. (16RT 1709.) He also
found four fired .380-caliber bullets in Camacho’s clothing, which had been left
at the scene by the paramedics. (16RT 1710.) It was determined that the seven
casings and four bullets were fired from the same gun. (19RT 2167-2170,
2176-2177.) It was also determined that the casings and bullets were not fired
from the .380-caliber gun found in appellant’s El Camino when he was
ultimately arrested on February 12, 1996. (18RT 2143-2144; 19RT 2170-2171,
2176,2189.)
| Los Angeles County Deputy Medical Examiner Irwin Golden performed

an autopsy on Camacho and determined that Camacho died from multiple



gunshot wounds. Specifically, Camacho suffered nine gunshot wounds: one
to his right temple; two to his left shoulder; three to the right side of his back;
one to the back of his right knee; and two to the back of his right elbow. Four
of the gunshot wounds were fatal. Two bullets were recovered from
Camacho’s body. At the time of his death, Camacho had .38 micrograms of
methamphetamine in his system. He did not have cocaine or alcohol in his
system. (15SRT 1512-1525, 1528; 20RT 2255.)

After Camacho’s murder, appellant took over the night shift again.
(15RT 1548-1549.) The night after the shooting, appellant told Bermudez not
to speak to anyone. (12RT 1237.) He then asked Bermudez, “Didn’t you see
me?” (12RT 1238.) Bermudez told appellant that he had not. Appellant said,
“I saw you. Uh-huh, you were putting on your bandana.” (12RT 1238.)
Bermudez did not respond, and appellant repeated that Bermudez should not
talk to investigators. (12RT 1238.) Appellant also asked Bermudez if he had
seen Camacho. Bermudez replied that he had seen Camacho bleeding to death.
Appellant said, “Good.” (12RT 1263.) Bermudez was afraid of appellant.
(12RT 1238.) He had seen appellant carrying a .380-caliber gun at work every
day prior to the shooting. (12RT 1239, 1244-1245.) After the shooting,
Bermudez saw appellant carrying a different gun, possibly a .45-caliber. (12RT
1239.)

Also the night after the shooting, appellant confessed to Janson that he
had killed Camacho. Appellant said he had some friends with him when he
committed the murder. (15RT 1576-1577.)¥ Janson was afraid of appellant.

4. Attrial, Janson claimed he did not remember what he had said in his
statement to police about appellant’s confession. (15RT 1415-1418, 1441-
1444.) Janson admitted that he did not want to testify because he was afraid of
appellant. (15RT 1444-1446, 1465-1467, 1572, 1574.) Janson further admitted
that the reason he claimed at the preliminary hearing and grand jury hearing that
he did not remember his statements to the police was because he feared for his
life. (I5RT 1560; 16RT 1636, 1639; 19RT 2191.) The tape of Janson’s
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(15RT 1438-1439, 1569, 1571-1572; 16RT 1677-1678.) Janson also noticed
that after Camacho’s murder, appellant stopped carrying the .380-caliber gun
and began carrying a different gun. (15RT 1460, 1569, 1577, 1602, 1605.)

That same night, the night after Camacho’s murder, appellant went to a
McDonald’s restaurant with Mario Baltazar and Morales, one of the workers
to whom appellant had expressed his dismay about Camacho’s return to work.
(13RT 1306.) Baltazar asked appellant, “What happened?” (13RT 1307.)
Appellant said that he, three other men, and a woman killed Camacho.
Appellant said that he and his cohorts were waiting in two cars about a half
block away from the front gate to the dairy.. Appellant said that Janson paged
appellant to let him know Camacho was in the area of the dairy just inside the
gate. Appellant and his cohorts ran toward Camacho and shot him. (13RT
1308-1310.) Appellant said he and his cohorts had all been wearing black, and
he had been wearing a hooded shirt. (13RT 1309.) Appellant also said that
after the shooting, his male cohorts drove away in one car, and he and his
female cohort drove away in another car. He said he drove to the beach and
threw the guns into the ocean. (13RT 1312, 1325.) On the way back from
McDonald’s, appellant told Baltazar and Morales that if they told anyone what
he had said, he had a “plan B.” (13RT 1344.)

After hearing appellant speak about the murder, Morales became afraid
ofhim. (13RT 1310-1311.) Morales had seen appellant carrying a gun at work
on a couple of occasions before the murder. (13RT 1311.) After the murder,
Morales noticed that appellant always carried a gun at work. (13RT 1311.)
When Morales was first approached by the police, he did not tell them about
appellant’s statements regarding the murder, because he was afraid. (13RT

1315, 1323; see 16RT 1711.) However, sometime after the trip to McDonald’s,

statement to the police was ultimately played for the jury. (15RT 1561-1619;
16RT 1622.)



appellant looked at Bermudez and said to Morales, “Somebody’s talking to the
cops.” Appellant told Morales that he was going to do something to Bermudez.
Bermudez and Morales then spoke with detectives about appellant’s statements.
(13RT 1343-1344, 1354; 16RT 1712-1714.)

Sometime after the murder, appellant approached Nunez, another
coworker to whom appellant had expressed his dismay regarding Camacho’s
return to work. Appellant walked up to Nunez on the dock of the dairy and
pulled a nine-millimeter gun out of his waistband. He pointed the gun at Nunez
and said, “You think I did it.” (11RT 1155, 1169, 1171.) Nunez told his
supervisor, Holton, that appellant had a gun on dairy property. (11RT 1155,
12RT 1200.) Holton spoke with appellant, who denied he carried a gun.
(12RT 1200.) However, Nunez saw appellant with the gun at the dairy
numerous times after Nunez reported the incident to Holton. (11RT 1175.)
Nunez was afraid of appellant. (11RT 1156.)

Sometime after Camacho’s death, Camacho’s mother placed flowers on
the front gate of the dairy. The flowers seemed to anger appellant, and he told
Nunez that he was going to kick the flowers over. (11RT 1157.) Nunez told
appellant he should not kick the flowers over because it would be disrespectful.
(11RT 1158.) Appellant said he did not care. (11RT 1158.)

About six months after Camacho’s murder, Ross-Swiss Dairy employee
Steve Apodaca saw appellant “horseplaying” with another employee on the
loading dock. Apodaca said something to appellant, and appellant responded,
“You could be fired for horseplaying, but not for shooting somebody.” (18RT
1953-1954, 1958.)

b. Murder Of Allan Friedman

At 8:30 a.m. on October 24, 1995, 17-year-old Shane Woodland arrived
at work at Perry’s Auto Body Detail in Van Nuys, where appellant also worked.
(18RT 1963-1964, 2000.) Woodland lived with Delia and Javier “Gabby”

9



Chacon, who owned the auto body shop. (18RT 1963, 1965, 1977, 20357
Chacon was involved in the sale of cocaine, and that day he asked Woodland
to drive appellant somewhere in Chacon’s blue Honda Accord to obtain drugs.
(18RT 1965-1966, 1987.) Around 1:00 p.m., Chacon gave appellant an
envelope full of money, which appellant placed in his back pocket. Woodland
and appellant got into the Honda, and appellant took out a nine-millimeter gun
and placed it on the floor. (18RT 1967,2005.) Woodland drove, and appellant
directed him to a gas station. (18RT 1967-1969.) On the way, appellant used
a cell phone two or three times. (18RT 1979.) When they arrived at the gas
station, they saw a black Jeep, and appellant directed Woodland to follow it.
(18RT 1969.) Allan Friedman, who Woodland knew from the auto body shop
as “Angel,” was driving the Jeep. (18RT 1969-1971.)

Woodland and appellant followed Friedman down several side streets,
eventually parking behind the Jeep on Chicopee Street. (18RT 1970, 1972.)
Appellant exited the Honda and walked up to the driver’s side of the Jeep.
(18RT 1972-1973.) About 10 minutes passed, and Woodland began playing
with the radio. Suddenly, he heard gunshots and looked up to see appellant
shooting at Friedman. Appellant then ran back to the Honda with a bag. (18RT
1973, 1975, 1988, 2022,2064.) Appellant got into the Honda, pointed the gun
toward Woodland, and said, “Get the fuck out of here. Let’s go.” (18RT 1973,
2022.) Woodland drove away. As they passed the Jeep, appellant stuck his
hand out the window and shot at Friedman several more times. (18RT 1973-
1974, 1988.)

Woodland asked appellant what had happened. Appellant told him to
be quiet and not worry about it. (18RT 1974.) Woodland asked appellant again
what had happened. Appellant again told Woodland to be quiet and added that

5. For ease of reference, respondent will hereinafter refer to Delia
Chacon as “Delia,” and Javier Chacon as “Chacon.”

10



so long he did not say anything, nobody would kill him and his family. (18RT
1974.) Appellant looked through the bag he had brought back to the Honda,
repeatedly cursed, and said, “It’s not in here.” (18RT 1975.) As they drove
down Oxnard Street, appellant threw the bag out the window. (18RT 1975.)
As they drove back to the auto body shop, appellant told Woodland that he
should not say anything to the police. He said nothing was going to happen to
Woodland because Woodland did not do anything. (18RT 1975.) Appellant
also told Woodland this was not the first time he had killed someone. He said
it was “just like popping a balloon.” (18RT 1975.) Specifically, appellant said
he had killed someone at the dairy and that even though the police had
investigated him, nothing had happened to him. (18RT 1975-1976.)
Woodland was afraid of appellant, so he drove back to the auto body shop and
did not say anything. (18RT 1976.)

At the time of the shooting, around 1:30 p.m., Shawna Ryder was at her
home on Chicopee Street. (16RT 1681.) Ryder heard the first round of shots,
but she thought they were fireworks. (16RT 1682.) Ryder heard the muffled
sound of men arguing after the first round of shots. When she heard the second
round, Ryder recognized it as gunfire. She walked to her front door as she
called 911 on a portable phone. (16RT 1682-1683, 1689.) When Ryder
reached her front porch, she saw the blue Honda with its two occupants leaving
the area in front of her house. (16RT 1683, 1687.) She also saw the black Jeep
parked in front of her house. (16RT 1684-1686.) Friedman was hanging part
way out of the open front door of the Jeep. Blood was dripping down his arm.
(16RT 1684-1685.) Ryder approached the Jeep and told Friedman that help
was on the way. (16RT 1685.)

Meanwhile, Hugo Saavedra, who lived around the corner from Ryder,
was leaving his home when the blue Honda came speeding down the street.

The Honda came very close to hitting Saavedra’s car. The two occupants of the

11



Honda glared at Saavedra. Saavedra let the Honda pass, pulled his car behind
it, and wrote down the license plate number. Saavedra drove around the corner,
saw the Jeep, and heard Ryder screaming for help. (17RT 1839-1843, 1846.)
Saavedra later identified Woodland from a photographic lineup as the driver.
(17RT 1844, 1888; 19RT 2194-2198.) Saavedra got a better look at the driver
than the passenger, but he described the passenger as either Hispanic or
Caucasian with short hair. (17RT 1844.) At trial, Saavedra identified appellant
as the passenger, testifying that he was about 70 percent sure it was appellant.
(17RT 1845-1846.)

Following the 911 operator’s directions, Ryder and her neighbors pulled
Friedman out of the Jeep and laid him flat on the ground. (16RT 1685; 17RT
1843.) Saavedra gave Ryder the license plate number, and Ryder gave the
number to the 911 operator. (16RT 1688-1689, 1691; 17RT 1843.) When
paramedics arrived, Friedman was pronounced dead at the scene. (18RT 2132.)

Los Angeles County Deputy Medical Examiner Christopher Rodgers
performed an autopsy on Friedman and determined that Friedman died from
multiple gunshot wounds. Specifically, Friedman suffered eight gunshot
wounds: one to his right arm, four to the left side of his chest, one to his left
shoulder, one to the left side of his back, and one to the right side of his back.
Gun powder on the wound to Friedman’s left chest indicated that the wound
was inflicted from about 18 inches away. There were no drugs in Friedman’s
system. He had a blood alcohol level of .02 percent. (13RT 1385-1397.)

Five nine-millimeter bullet casings were recovered from the area near the
Jeep. (18RT 2134.) Two nine-millimeter bullets were found in the Jeep.
(18RT 2136.) Two kilos of cocaine were found wrapped in a red sweatshirt on
the floor of the backseat of the Jeep. (18RT 2135.)

Later, a resident of the neighborhood where the shooting occurred found

a yellow knapsack on a dirt lot on Oxnard Street. The knapsack contained

12



documents and a driver’s license bearing Friedman’s name. (18RT 2136-2139;
19RT 2155-2158.)

When Woodland and appellant returned to the auto body shop after the
shooting, appellant immediately left. (18RT 1977.) Chacon asked Woodland
to have the Honda’s windows tinted. Woodland used the Honda to take his
girlfriend to school, then had the windows tinted. (18RT 1978-1980.) While
the windows were being tinted, appellant paged Woodland. Woodland called
appellant, and appellant again told him to relax and not worry about anything.
(18RT 2038-2039.) Later, Woodland drove the Honda to Chacon’s house on
Winnetka Avenue in Canoga Park. (16RT 1733; 18RT 1981.)

By the time Woodland left Chacon’s house at 7:00 p.m., Los Angeles
Police Detectives Harry Hollywood and Steve Krauss had begun a surveillance
of Chacon’s residence, on the lookout for the Honda. (16RT 1731-1734; 18RT
1983.) The detectives followed Woodland on Winnetka Avenue in their
unmarked police car while they radioed for a marked police car and a police
helicopter to assist in stopping the Honda. (16RT 1734; 18RT 1983.)

After both cars passed Victory Boulevard, Woodland noticed the police
badge on Detective Hollywood’s jacket. Woodland made a sudden U-turn. As
the detectives followed, the Honda continued into its turn, turning completely
around and again speeding northbound on Winnetka Avenue. The detectives
followed. During the tumn, the cars came close to each other and Detective
Hollywood looked directly at Woodland. (16RT 1734-1735; 18RT 1983-
1984.) The detectives continued to follow Woodland as he made abrupt turns,
exceeded the speed limit, and cut through a car wash. (16RT 1735-1738; 18RT
1984.) At some point, a police helicopter and a marked police car joined in the
chase. (16RT 1737-1740.) About four and a half miles from where the chase
began, Woodland stopped on Mecca Avenue in Tarzana, at a residence

| Woodland recognized as the home of his brother’s friend. Woodland exited the
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car and ran into the house with the cell phone appellant had used on the way to
the murder, leaving the Honda running with the door open and the lights on.
(13RT 1375; 16RT 1740-1741, 1744, 1751; 18RT 1985.)

Julie Streb lived in the house Woodland entered. (13RT 1375-1376.)
Streb did not know Woodland, and when he burst through her front door, she
told him to get out of her house. (13RT 1376; 16RT 1742.) Woodland said,
“I’'m Ryan’s little brother. Hide me.” (13RT 1376.) Streb knew her cousin had
a friend named Ryan, but she did not know Ryan’s last name. (13RT 1377.)
Streb told Woodland, “It doesn’t matter. You still have to leave.” (13RT
1377.) Woodland threw a cell phone at Streb and said, “Hide this.” Streb
threw the phone back at Woodland and said, “No. Get out.” (13RT 1377.)
Woodland threw the cell phone into some bushes, then returned to the house.
(18RT 1985, 2048-2049.) Woodland tried to hide the cell phone because he
knew it was an illegally cloned phone. (18RT 1985.)

The police ordered everyone out of the house. When Woodland exited
the house, he asked the officers what was wrong and what was going on.
(16RT 1742.) Detective Hollywood recognized Woodland as the driver of the
Honda. (16RT 1742.) Detective Hollywood arrested Woodland. (16RT 1742;
18RT 1985.) A search dog was brought to the scene to search the location.
The dog located the cell phone in the bushes. (16RT 1743-1744.)

The Honda was taken into police custody and dusted for fingerprints.
Seven latent prints were lifted from the car. Appellant’s print was found on a
can of hairspray in the glove compartment of the Honda. (18RT 2105-2111))
Chacon’s prints were found on the roof above the front door, outside the
Honda. None of the prints found on the Honda belonged to Woodland. (18RT
2112-2113.) A nine-millimeter bullet casing was found in the Honda’s

backseat. (18RT 2140-2141.)
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That same night, the night of the shooting and Woodland’s arrest,
appellant gave Janson details about the murder. (15RT 1449, 1583-1584, 1610-
1611; 16RT 1717-1718.) Without specifically naming his cohort or the victim,
but describing Woodland as a young man who worked at the auto body shop,
and the victim as an Armenian, appellant told Janson the following details about
the murder: appellant and his cohort had planned to exchange cocaine for
money, then take both the money and the drugs from the victim (15RT 1451,
1457, 1584);¢ appellant’s cohort drove appellant to the scene of the offense in
the middle of the day in a blue Honda that was registered to a man for whom
appellant worked and with whom he lived (15RT 1452, 1458, 1581, 1589-
1590, 1603, 1612); appellant was sleeping with the wife of the man to whom
the car was registered (15RT 1452, 1580, 1592, 1600); appellant gave the
cocaine to the victim, approached the victim’s black Jeep, repeatedly shot the
victim from close range with a nine-millimeter gun, shot the victim a few more
times when the victim made a moaning noise, and grabbed a bag from the Jeep
that looked like the bag in which the cocaine had been, although the bag
actually only contained a book (15RT 1455-1457, 1584-1586, 1603, 1607,
1619); after the murder, appellant’s cohort had the windows of the Honda tinted
(I5RT 1458, 1591); and appellant’s cohort attempted to flee police during a
routine traffic stop of the Honda and was eventually apprehended (15RT 1464-
1465, 1612). (15RT 1457, 1587-1588.)

After explaining these details of the murder to Janson, appellant
indicated that he was afraid his cohort was going to implicate him. (15RT
1465, 1582.) Appellant asked Janson if he would provide appellant with an
alibi for the murder. (15RT 1453-1454, 1582.) Appellant also asked to stay

6. Appellant told Janson that he brought cocaine to the meeting to sell
to Friedman; Woodland testified that appellant brought money to the meeting
to buy cocaine from Friedman.
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with Janson, stating that he needed to “lay low.” (15RT 1455, 1582-1583.)
When appellant told Janson about the murder, appellant was carrying a nine-
millimeter gun. (15RT 1454.)

Although Woodland was originally charged as appellant’s codefendant,
he ultimately pled guilty to manslaughter and received a six-year prison term in
exchange for his truthful testimony at appellant’s trial. (18RT 1986-1987.)
After one session of the preliminary hearing, at which Woodland was still a
codefendant, Woodland and appellant were in an interview room together
outside the courtroom. Appellant told Woodland not to worry about anything
because he was going to kill the witnesses before the trial started. (18RT 1989;
19RT 2191.) Specifically, appellant said he was going to call someone to make
sure Janson did not take the stand. (18RT 1989-1990.) Janson thereafter
testified at the preliminary hearing, largely claiming that he did not remember
his statement to the police regarding appellant’s incriminating admissions.
After the session during which Janson testified, Woodland and appellant were
in a holding cell together. Appellant said, “See, I told you he wouldn’t say
nothing.” (18RT 1990.)

On February 12, 1996, appellant was stopped while driving his El
Camino. Appellant was arrested, and the car was searched. A loaded .380-
caliber gun was found on the floor in front of the front passenger seat. (18RT
2143-2144.) That day, a search of appellant’s residence was conducted
pursuant to a warrant. (18RT 2141.) Numerous nine-millimeter bullets, a
magazine to a nine-millimeter gun, and a gun cleaning kit were found in a
dresser drawer next to appellant’s bed. (18RT 2142.) Officers also found
paperwork bearing the Chacons’ names, computer disks, papers bearing

numerous telephone numbers, and some cell phones. (18RT 2142.)
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Appellant waived his Miranda® rights and agreed to speak with Los
Angeles Police Detective Michael Coblentz. (19RT 2185-2186.) Appellant
denied ever having been in a blue Honda. (19RT 2186; 23RT 2690.)
Appellant claimed that he had not been with Woodland at the time of the
Friedman murder and that he had been at work at the auto body shop. (19RT
2186-2187.)

The day after appellant’s police interview, Delia visited appellant in jail.
Appellant thereafter called Detective Coblentz and asked to meet with the
detective again to revise his statement. Detective Coblentz agreed. At the
second interview, appellant claimed that at the time of the Friedman murder, he

had been with Delia, with whom he was having an affair. (19RT 2187-2189.)
c. Escape

In May 1997, appellant was in custody on the two murder charges. The
night of May 31, 1997, it was determined that appellant was missing from
custody in the North County Correctional Facility in Saugus. The facility was
placed on lockdown and sheriff’s deputies searched the area around building
700, where appellant was housed. A small screen in the wall surrounding the
yard immediately outside building 700 had been cut away, and a steel grate had
been bent. Barrels full of sheets were stored in this yard. In one of the barrels,
deputies found boxer shorts, some socks, and a dark blue county-issued inmate
uniform. There was a large amount of blood on the clothing. On the other side
of the wall on which the screen had been cut, was another yard. The second
yard was surrounded by a 25-foot wall that separated the facility from the
outside. There were toilets in this yard, and deputies found a hacksaw blade in

the toilet right next to the screen that had been cut. There were sheets, blankets,

7. Mirandav. Arizona (1966) 384 U.S. 436 [86 S.Ct. 1602, 16 L.Ed.2d
694] (Miranda).
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and a makeshift rope ladder over the wall leading outside the facility. There
were also mattresses on top of the razor wire that covered the top of the wall.
There was a trail of blood from the bent grate to the makeshift ladder. (16RT
1759-1768,1770-1772, 1775-1776, 1782-1783, 1785, 1788-1793; 17RT 1890-
1897, 1902, 1919, 18RT 2069-2071, 2077-2079.)

At some point, it was also determined that three other inmates had
attempted to escape with appellant, but they had not succeeded. (17RT 1917.)
The three inmates were interviewed, and an investigation into appellant’s
contacts outside jail began. (17RT 1918-1919.) Around 1:30 or 2:00 a.m.,
sheriff’s deputies went to Delia’s residence in West Los Angeles. (17RT 1920-
1922; 18RT 2085.) Deputies obtained a description of the vehicle Delia drove.
When they did not see the vehicle at the residence, they established a
surveillance of the residence. (17RT 1922-1923.) At about 3:00 a.m., the
vehicle drove down the street. Yvonne Aragon was driving, and she had a
Hispanic male passenger. The deputies approached the car and determined that
appeilant was not inside. Aragon let a deputy into Delia’s residence. It
appeared Delia was in the process of moving out of the residence. Deputies
continued their surveillance of the residence and began a surveillance of
Aragon. (17RT 1923-1925, 1940; 18RT 2085-2086, 2091-2092.)

The next evening, deputies reinterviewed Aragon outside her parents’
residence in West Los Angeles. During the interview, a gray sports utility
vehicle drove down the street. A Hispanic woman was driving, and a Hispanic
man was the passenger. The car passed the deputies interviewing Aragon,
pulled over, then abruptly drove away. (17RT 1926-1927, 1929-1930.)
Deputies followed the car, pulled up next to it at an intersection, and saw that
appellant was inside. (17RT 1930.) Deputies stopped the car and arrested
appellant. (17RT 1931-1932.) Appellant had scratches and dried blood on his
body. (17RT 1932.) The woman driving the car was Francis Carrasco,
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appellant’s sister. (17RT 1932-1933))
2. Defense Evidence
a. Murder Of George Camacho

One Friday before Camacho was killed, Bermudez, Janson, appellant,
and some others had a barbecue. A Ross-Swiss Dairy employee, Albert
Ramirez, decided to have a fist fight with Bermudez. Appellant, who was the
shop steward at the time, tried to break up the fight. One of Bermudez’s friends
approached, and appellant pushed him, stating, “It’s none of your business.”
Bermudez’s friend hit appellant on the side of the head with a gun. Janson
approached Bermudez’s friend, who pointed the gun at Janson’s face. Ramirez
tried to hit Bermudez’s friend, and the friend pointed the gun at Ramirez.
Bermudez’s friend eventually ran away. (20RT 2273-2277, 2283.)

Ramirez testified that he had never seen appellant and Camacho have an
altercation. (20RT 2271-2273.) Ramirez had never seen appellant with a gun
at work. (20RT 2273, 2280-2281.) Sometime after Camacho’s murder,
Ramirez asked appellant if he had committed the shooting. Appellant said he
had not. (20RT 2282.)

Mario Baltazar testified that after Camacho’s murder, he went to
McDonald’s with appellant and Morales, as Morales had testified. (21RT
2301-2302.) However, according to Baltazar, while they discussed the
Camacho murder, appellant never admitted having committed the murder.
(21RT 2303, 2305.) Baltazar testified that he had jokingly said that he had
committed the murder. (21RT 2303, 2308, 2316.)

Appellant testified that his father died when he was 10 years old, leaving
him responsible for his brother and sisters. He lived in a dangerous
neighborhood, and some teenagers gave him a gun. Since then, he always kept

a gun for protection. (22RT 2491-2493.) In 1975 or 1976, appellant registered
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a .38 special in his name. (22RT 2493.) He began carrying a gun at the dairy
after the Los Angeles riots. (22RT 2493-2495, 2497.) However, he never
carried his gun on his person; he left it in his car. (23RT 2677.) Appellant’s
wife, Eva Carrasco, testified that by the time of trial, she and appellant had been
married for 17 years. However, they separated in 1994. (21RT 2398-2399.)
When Eva and appellant lived together, appellant had kept a gun in a closet.
Eva never saw the gun outside the closet. (21RT 2399-2400.)

Appellant testified that sometime in 1992, Janson asked him to deal with
some gang members who had broken into the dairy. Appellant had his gun with
him, but he did not point it at the gang members. (22RT 2498-2499.)
Appellant claimed he had never pointed a gun at a person. (22RT 2499.)

Appellant testified that he owned an auto body shop, which he began
operating before he began working at the dairy. (22RT 2528-2530.) When he
started his first dairy job, he turned his auto body shop into a hobby. He used
the shop to train younger men in the community to work on cars in an attempt
to keep them from doing and selling drugs. For one year beginning sometime
in 1995, appellant worked at an auto body shop owned by the Chacons. He
usually broke even or lost money each year on the side business. (22RT 2531-
2546, 2550-2551; 23RT 2631.) Appellant denied that he told anyone at the
dairy that he made $7,000 or $9,000 per month by working on cars. He also
denied telling anyone at the dairy that he was upset about Camacho’s return
because he would lose money on his side business. (22RT 2539-2540; 23RT
2624)

Appellant testified that he met Camacho when appellant first started
working at the dairy in 1988 or 1989. (22RT 2494, 2508.) Appellant and
Camacho had a good working relationship, and appellant thought Camacho was
“the nicest guy.” (22RT 2510.) After three years, appellant’s job changed,
resulting in his having more contact with Camacho. (22RT 2511.) Appellant
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and Camacho began to have arguments. (22RT 2512.) Sometime in 1993 or
1994, appellant and Camacho almost had a fistfight. (22RT 2513.) At the time,
appellant was the shop steward. (22RT 2513.) He and Holton would work
together to deal with problematic employees without having to involve the
union. (22RT 2514-2515.) At some point before Camacho was fired, Holton
approached appellant about a problem with Camacho. (22RT 2515.) As soon
as Camacho was fired, appellant spoke with Rios, the union representative.
(22RT 2521-2523))

Appellant claimed that when he took Camacho’s shift after Camacho
was fired in October 1994, he was paid $.05 less per hour. He claimed he
agreed to take the shift because he was the only person qualified to do it.
(22RT 2506-2508, 2519-2520; 23RT 2555-2556.) After working Camacho’s
shift for about a month, appellant decided it was too difficult to work all night
and run his auto body shop during the day. However, he knew that he would
not be allowed to change his shift. (23RT 2556-2558.)

Less than three months after appellant took over Camacho’s shift,
appellant learned that Camacho would be returning to work and taking back the
shift. It was a few days before Camacho’s scheduled return. Appellant was
scheduled to move to an evening shift that began at 4:00 or 6:00 p.m. and ended
at 12:30 or 2:30 a.m. Appellant was admittedly upset about Camacho’s return
and told Rios. However, he claimed he was not upset about losing the shift but
only about the conditions of Camacho’s return. As shop steward, appellant felt
that Camacho’s return to work should have been contingent upon his receiving
counseling for his drug problem. (22RT 2524-2528; 23RT 2556, 2558-2561.%¥
Appellant denied shooting Camacho in order to keep his shift at the dairy. He

8. Rios testified that appellant never approached him regarding any
alleged drug use or sales by Camacho. Rios was not aware of any drug use or
sales by Camacho. (13RT 1276.) Morales also testified that he never saw
Camacho selling drugs at the dairy. (13RT 1316.)
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claimed he actually preferred the shift he would have received upon Camacho’s
return. (23RT 2558.)

Appellant testified that the night of Camacho’s murder, he called Janson
around 1:00 a.m. and arranged to come to work and cover the shift if Camacho
did not show up. Appellant arrived at the dairy around 1:30 a.m. (23RT 2562.)
Appellant noticed that the front gate of the dairy was wide open, which was
unusual. Also, there was no one inside fhe guard shack. (23RT 2563-2564.)
Appellant walked toWard Janson’s office. On the way, he saw a truck driving
toward him. As he approached the stairs leading to Janson’s office, he heard
a door slam and then gunshots. (23RT 2564-2566.) Appellant ducked, then
looked toward the truck. He saw Culver City gang member Brian Skolfield,
known as “Little Ghost,” standing over Camacho and continuing to shoot him.
Appellant knew Skolfield because he was one of the young men appellant had
trained at the auto body shop. Appellant had seen Skolfield talking to Camacho
at the dairy sometime before Camacho was fired. (23RT 2566-2567, 2617-
2619, 2664-2665.) Skolfield looked at appellant, then ran away. (23RT 2567.)
Appellant approached Camacho and saw that he was bleeding. Appellant left
the scene. (23RT 2567-2568.) Appellant never saw Bermudez that night.
(23RT 2568.) Appellant claimed that Bermudez lied about the shooting
because Bermudez had been fired from the dairy and he blamed appellant.
(23RT 2652-2653.)

Appellant admitted that he did not tell the police that Skolfield shot
Camacho. However, appellant claimed to believe that if he told the police
about Skolfield’s involvement, his life and the lives of his family members
would be in danger. (23RT 2619-2622.) Appellant claimed that he had asked
Skolfield’s friend, Michael Carranza, why Skolfield had committed the murder.
(23RT 2620.) Appellant also asked Skolfield the same question when he saw
him in custody. Skolfield told appellant it was none of his business. (23RT
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2596, 2621))

Appellant denied telling Baltazar and Morales that he shot Camacho.
(23RT 2570, 2655.) He claimed Morales lied because he also had been fired
from the dairy and blamed appellant. (23RT 2652.) Appellant also denied ever
threatening Nunez or Morales. (23RT 2571-2572.) Appellant claimed Nunez
lied to impress his family. (23RT 2652-2653.)

Appellant claimed the .380-caliber gun found in the car in which he was
arrested belonged to his friend’s father. However, appellant did not remember

his friend’s last name or his address. (23RT 2605-2606.)
b. Murder Of Allan Friedman

On October 24, 1995, Ronald Allen, who lived on Chicopee Street,
heard both rounds of gunshots. He looked out his front window and saw a blue
Honda with tinted windows parked next to a black Jeep. There were two clean-
cut Caucasian men with short hair or shaved heads in the Honda. Allen did not
see the faces of the men in ihe Honda. Attrial, Allen was asked to look around
the courtroom and identify anyone he had seen in the Honda. Allen did not
identify appellant as one of the occupants of the Honda. (21RT 2319-2324,
2326-2327,2330.)

Thomas Cuosineau also lived on Chicopee Street and heard both rounds
of gunshots. Cuosineau ran outside onto Chicopee Street. He saw a blue
Honda in the middle of the street and a Jeep parked at the curb. Two men were
standing next to the Honda. They entered the Honda and drove down the street
toward Cuosineau. No more shots were fired as the Honda drove down the
street. Cuosineau did not get a good look at the driver, but he saw the
passenger. He described the passenger as a Caucasian male in his 20's with
black hair and a mustache. (20RT 2257-2262, 2266.) Sometime after the
shooting, Cuosineau looked through about 50 mug shots, but he was unable to

identify anyone. (20RT 2264-2265.)
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Despite Saavedra’s in-court identification of appellant as the Honda’s
passenger, before trial, Saavedra identified a photograph of Woodland’s
brother, Ryan, from a six-pack photographic lineup, indicating, “I think this guy
in number two is the guy who was the passenger. I don’t remember the
mustache. These two guys looked like brothers.” (19RT 2208-2210.) |

The defense introduced a bill of sale written by Woodland, indicating
that Woodland’s brother, Brandon, sold a Nissan Maxima to Allan Friedman.
Woodland claimed that the person to whom he sold the car was not actually
Friedman. He explained that he wrote Friedman’s name on the receipt because
the person who bought the car said that was his name. Woodland described the
person as someone who did not look like Friedman. Woodland testified that
although he sold the car, he wrote his brother’s name on the receipt because the
car was registered in his brother’s name. (18RT 2009-2014, 2058-2060.)

Woodland’s prints were found on the passenger side door of Friedman’s
Jeep. (18RT 2128-2129.)

Delia testified that Woodland was her son’s friend. Woodland lived
with her and her family for five years starting when he was 11 years old. (21RT
2334-2335, 2345-2346.) Delia considered herself Woodland’s mother. (21RT
2347, 22RT 2423.) Appellant had also lived with the Chacons. (21RT 2334,
2340-2341, 2343-2344.) On the date of i*‘riedman’s murder, appellant and
Woodland were living in the same residence with the Chacons. (21RT 2344,
2349-2350; 22RT 2445.) Delia always purchased the brand and type of
hairspray that was found in the glove compartment of the Honda. Everyone in
her household used the same can of hairspray. (21RT 2348; 22RT 2460-2461.)

Delia had seen Woodland with a gun before. She had never seen
appellant with a gun. (21RT 2366-2367.)

Delia further testified that Woodland and his two brothers, Ryan-and
Brandon, worked at one of the Chacons’ two auto body shops. (21RT 2336-
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2337; 23RT 2583-2584.) On the morning of Friedman’s murder, Delia saw
Woodland at the auto body shop. (21RT 2350.) Woodland told Chacon, “I
have two kilos sold again.” Around 10:30 a.m., a man arrived at the auto body
shop and handed Woodland a wrapped package. Woodland placed the package
in the Honda, which Woodland owned. At some point that morning, Friedman
called the auto body shop. (21RT 2351-2356.)

Delia claimed that she left the shop and met appellant around noon on
a side street where they regularly met. From there, they drove for about half an
hour to a location near Pepperdine University, where they spent about an hour
and a half talking. Delia and appellant were best friends. Although they lived
together, they secretly went to this location many times to spend time together
because Delia’s husband was very jealous. (21RT 2352, 2363-2365, 2368.)
Delia claimed that she and appellant were just friends and did not have a sexual
relationship, but she also claimed that they were in love. (21RT 2365-2366,
2387.) Delia admitted that she originally told detectives that she did not see
appellant on the day of the shooting. (21RT 2380-2381.) Delia visited
appellant in custody immediately after speaking with the detectives. (21RT
2381.) Delia admitted at trial that she was still in love with appellant. (21RT
2387.)

Delia had a copy of the Friedman murder book, which was a compilation
of all the information collected by detectives in the murder investigation. Delia
kept the murder book at one of her auto body shops. (21RT 2363; 22RT 2475.)
Delia claimed the murder book did not contain a statement from Janson. (21RT
2382.) After Woodland was arrested, Delia saw Janson on about three

occasions at that auto body shop. (21RT 2362; 22RT 2477.)¢

9. Ross-Swiss Dairy employee Ramirez, appellant’s wife Eva, and
appellant each testified that Janson had worked on cars with appellant at the
auto body shop. (20RT 2277-2278; 21RT 2399; 22RT 2546-2548.)
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Appellant testified that he discovered Chacon was a drug dealer when
he witnessed Chacon deal drugs at the auto body shop one day. After that,
appellant moved out of the Chacons’ residence. (23RT 2587-2588.)

Appellant admitted that he had been in the blue Honda, but he claimed
he had never been in the car with Woodland. (23RT 2577-2578.) Appellant
knew Woodland, but he rarely saw Woodland at the Chacons’ residence when
they were both living there. (23RT 2578,2582.) Appellant had moved in with
the Chacons pursuant to Chacon’s request after four men broke into the
residence and tied Delia up. (23RT 2578-2579.) Although appellant worked
long hours and hardly spent any time at the Chacons’ residence, he slept and
showered there. He used Delia’s hairspray. (23RT 2579.)

Appellant testified that the afternoon Friedman was murdered, appellant
was in the mountains near Pepperdine University with Delia. They met on a
side street, then drove to the mountains together. Delia drove appellant back
to his car at about 2:30 p.m. (23RT 2484-2486.) Appellant did not tell the
police during his first interview that he had been with Delia when the Friedman
murder occurred because he did not want his wife or Delia’s husband to find
out. (23RT 2590.) He only told the police that he had been with Delia after he
obtained her consent. (23RT 2625.)

Appellant claimed Woodland lied about appellant committing the
murder. Appellant claimed that the week before Woodland testified, Chacon
accused appellant of having an affair with Delia. Chacon told appellant that he
had instructed Woodland to frame appellant. Appellant believed that Woodland
thought of Chacon as his father. (23RT 2651.)

Appellént denied asking Janson to provide him with an alibi. He also
denied telling Janson the details of the Friedman murder. (23RT 2631, 2634.)
Appellant also denied telling Woodland that witnesses would not testify against
him. (23RT 2632-2633.)
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Appellant claimed that he had the nine-millimeter bullets at his residence
because he and his brother-in-law used to go to the shooting range. He claimed
the gun cleaning kit was given to him by one of Chacon’s friends. (23RT
2606-2607.) He also claimed that he did not know to whom the cell phones
belonged, but he knew they came from the Chacons’ residence and that Delia
had brought them to appellant’s residence. (23RT 2609-2610.)

c. Escape

Delia testified that she visited appellant the day he escaped from custody.
However, she did not remember what she did that day after the visit. (21RT
2388; 22RT 2413, 2419.) She did recall that she spent that night in a motel.
She was in the process of moving out of her apartment because her husband,
from whom she had separated, knew where she was living and had been
harassing her. She sold her car to Aragon that night because she needed the
money. A few days after appellant’s escape, Delia rented a car and drove to a
timeshare she owned in Sequoia, where she lived for approximately one month
to avoid her husband. (22RT 2412-2413,2431-2433,2437,2458; 2463-2465,
2484-2488.) Despite Delia’s testimony that she sold her car the day appellant
escaped because she needed money, she admitted that in the months leading up
to appellant’s escape, she consistently deposited $35 to $300 into appellant’s
jail account on a weekly basis. (21RT 2414-2418.)

Appellant testified that when he was arrested for the murder of
Friedman, he was placed into custody. He had never been in prison before. He
was charged with Camacho’s murder about one year later. (23RT 2591.) At
some point during his incarceration at the North County Correctional Facility,
appellant applied to become a trustee. A trustee was permitted to work within
the facility and was compensated with extra food. Appellant was interviewed
and given the position. (23RT 2594-2595.)

Appellant planned his escape for about four months. He planned the
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escape alone, but at some point, three other inmates decided to join in the
attempt. Appellant determined when the guard tower was unoccupied. He
determined a spot on the wall that the security cameras did not see. He spent
six days sawing through the metal grate with a hacksaw blade someone
smuggled to him in a magazine. Then appellant offered to clean graffiti off
some plastic chairs used in the room where church services were held.
Appellant was permitted to clean the chairs in the first yard. He had been
timing the laundry services, so he knew when the containers in that yard would
be full of sheets and when they would be retrieved. The day before the escape,
he and his cohorts tied the sheets together to make a 48-foot rope. They placed
the rope in the bottom of one of the containers appellant knew would not be
touched before the next day, and they placed dirty laundry on top of the rope so
no one would see it. They escaped the next night. (23RT 2596-2603, 2612.)

Appellant planned the escape because he believed he had been
wrongfully accused and he had to take care of his family. Appellant also
believed his family was in danger because Chacon had visited appellant’s wife
in what appellant took as an implied threat to harm his family. Appellant also
escaped because he felt his life was in danger in custody. In the time he was in
custody before his escape, he had been involved in two race riots. (23RT 2659-
2660.)

After appellant escaped from custody, he did not come into contact with

a firearm. (23RT 2603-2604.)
3. Rebuttal Evidence

Brian Skolfield was in custody at the time of trial, serving a sentence on
his conviction for possession for sale of cocaine. He had been incarcerated at
the North County Correctional Facility when appellant was there in 1997.
Skolfield did not know appellant’s name, but he had “seen him around.” (25RT
2754-2756.) Skolfield was not at Ross-Swiss Dairy on December 16, 1994,
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He did not even know where the dairy was. (25RT 2756, 2765.) He denied
shooting Camacho. He did not even know who Camacho was. (25RT 2756,
2766.) He denied being a Culver City gang member. (25RT 2757-2758.)
However, he admitted that he grew up in Culver City, had numerous Culver
City tattoos, and was friends with Michael Carranza, who was a Culver City
gang member. (25RT 2756-2760.)

According to Detective Coblentz, appellant never told investigating

detectives that Skolfield was responsible for Camacho’s murder. (23RT 2690.)
4. Surrebutal Evidence

Los Angeles County Sheriff’s Deputy James Ponsford testified that he
worked at the North County Correctional Facility when Skolfield and appellant
were incarcerated there. He had seen Skolfield and appellant in the same

building there. (25RT 2774-2775.)
B. Penalty Phase
1. Aggravating Evidence: Victim Impact

a. Testimony From Members Of George Camacho’s
Family
Camacho’s mother, Francisca Del.eon, testified that Camacho was 29
years old when he was killed. (28RT 3015, 3020.) In his youth, Camacho had
earmed numerous trophies for his involvement in sports. (28RT 3016-3017.)
He also graduated from high school. (28RT 3017.) Camacho eventually

married, and he and his wife had two children, Georgie and Vanessa, who were

10. Carranza was called as a surrebuttal witness for the defense. When
asked if he knew Skolfield, Carranza invoked his Fifth Amendment privilege
against self-incrimination. (25RT 2777.) Outside the presence of the jury,
Carranza thereafter invoked the privilege on every question, including where
he was born and where he lived. (25RT 2789, 2794-2796.) The jury was
instructed to disregard his testimony. (25RT 2781.)
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five and six years old when Camacho was killed. (28RT 3018-3019, 3025.)
By December 1994, Camacho had separated from his wife and had been living
with DeLeon for three months. (28RT 3016.) Camacho loved his children, and
they stayed with him at DeLeon’s residence every weekend. (28RT 3019.)

Camacho was happy when he got his job back at the dairy. (28RT
3023.) DeLeon last saw her son alive when he left for work the night of his
murder. The next time DeL.eon saw Camacho, he was lying in a coffin.
Because he had been shot in the head, his head had been wrapped up. (28RT
3021-3022))

Camacho’s grandmother was especially fond of Camacho because she
had never had a son herself. (28RT 3019.) DeLeon also loved Camacho very
much. (28RT 3017.) His death made her want to die. (28RT 3020.) After
Camacho was killed, DeLeon did not see her grandchildren nearly as often.
(28RT 3019.) DeLeon testified that Camacho’s children needed him
“desperately.” (28RT 3020.)

Camacho’s sister, Christine, testified that she was very close with her
brother. (28RT 3024-3025.) Camacho was her only full sibling. (28RT 3026.)
The last time Christine saw Camacho was at Thanksgiving in 1994. At that
time, Camacho was separated from his wife. He was sad that his children were
not at that family gathering. However, he played with his aunt’s children and
had an enjoyable Thanksgiving. (28RT 3027-3028.) Camacho hugged
Christine when he said goodbye. (28RT 3028.)

After Camacho’s death, there was “an overwhelming sadness” whenever
the Camacho family gathered. (28RT 3026.) Camacho was buried two days
before Christmas, so gatherings at Christmastime were especially difficult.
(28RT 3026.) Christine testified that Camacho’s first priority was always his
children. (28RT 3026.) At the time of trial, Christine had not seen her niece
and nephew for over a year. (28RT 3027.) Christine testified that her brother’s
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murder would always impact her. (28RT 3028.)

Camacho’s father, George, testified that he had thought about Camacho
every day since learning of Camacho’s murder. (28RT 3030-3031.) The last
time George saw Camacho was about a year before he was killed. (28RT
3031.) George had been close with Camacho when Camacho was growing up.
After George and Camacho’s mother divorced, Camacho lived with George
from the ages of 12 to 18. George never missed one of Camacho’s sports
practices. (28RT 3031-3032.) George testified that his son’s murder would
always impact him. (28RT 3032.)

b. Testimony From Members Of Allan Friedman’s
Family

Friedman’s father, Shlomo, testified that Friedman was 28 years old
when he was murdered. (28RT 3035, 3040.) Friedman was born in Israel and
moved to America when he was 15 years old. (28RT 3036, 3039.) When
Friedman was 25 years old, his parents divorced. (28RT 3037.) Friedman had
lived with Shlomo for six months in Florida before moving to California three
months before he was murdered. (28RT 3036.) In Florida, Friedman had been

“trying to get into the fashion business by selling clothes his sister designed.
(28RT 3039, 3048.) Shlomo was not aware when Friedman became involved
in drugs. (28RT 3039.)

Friedman had been likeable and had a lot of friends. (28RT 3040.)
Shlomo loved his son and had been very close with him. (28RT 3037, 3040.)
Shlomo testified that his son’s death made him want to take his own life, but his
other children had convinced him that they needed him. (28RT 3040.) Shlomo
had not told his own parents in Israel that Friedman was dead because he was
afraid the news would kill them. (28RT 3041.) Other than two instances when
Shlomo was visiting his parents in Israel, Shlomo had attended every court

proceeding in appellant’s case over the two and a half years leading up to the
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penalty phase. (28RT 3041.) When asked how his life would be in the future
without his son, Shlomo responded, “What life? What life?” (28RT 3041.)

Friedman’s sister, Galit, testified that Friedman had been a friendly,
likeable, and nonviolent man. (28RT 3044, 2046.) Galit and Friedman had
grown up together and were very close. (28RT 3046.) He was five years older
than her. (28RT 3046.) Galit thought Friedman had a more difficult life than
she did because he did not have a particular talent. (28RT 3046.) Galit testified
that her brother’s murder left her with a void in her life. She regretted that
when she had children, they would never know their uncle. (28RT 3047.)

Friedman’s mother, Soli, testified that she saw her son for the last time
about 20 minutes before his murder. Friedman had stopped by Soli’s restaurant
for a meal. (28RT 3055-3056.) Soli was very close with her son; they were
“like friends.” (28RT 3056.) Soli testified that her son’s death made her feel
lonely. She worked three jobs to try to keep herself from thinking about her
son’s murder. She testified, “I cry, and I come to work, I cry at night when
nobody sees.” (28RT 3057.) She no longer enjoyed holidays “because it’s too
painful without him.” (28RT 3058.)

2. Rebuttal Aggravating Evidence: Unadjudicated Criminal

Activityl!

In 1980, Richard Leroy Morrison worked at Edgemar Dairy with
appellant. One day at work, appellant pulled out a gun and told Morrison, “Get
out of here.” Morrison was scared. He called his employer the next day and

quit. He did not tell anyone about the incident except for his wife. (29RT

11. After members of appellant’s family testified about appellant’s
nonviolent character, the prosecutor sought to admit evidence of prior
unadjudicated criminal activity in rebuttal. The trial court ruled the evidence
was admissible. (28RT 3097.) The rebuttal evidence was presented out of
order, before appellant testified, and appellant’s testimony addressed this
evidence.
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3123-2125))
3. Mitigating Evidence
a. Testimony From Members Of Appellant’s Family

Appellant’s mother, Martha Heredia; younger sister, Leandra Kamba;
older sister, Barbara Carrasco-Gamboa; and wife, Eva Carrasco, testified. At
the time of the penalty phase, appellant was 41 years old. When appellant was
four years old, his family moved to the Mar Vista projects in a bad
neighborhood in Culver City. Appellant had a good relationship with his
mother and siblings. (28RT 3062-3064, 3080-3081, 3084.) Appellant attended
St. Gerard’s Catholic School in Culver City, where he was a straight-A student.
(28RT 3063, 3089-3090.) When appellant was 10 years old, his father died.
(28RT 3063.) Appellant assumed extra responsibilities after his father died,
taking care of his mother, older brother, and three sisters. (28RT 3068-3069,
3082, 3084, 3090.)

Appellant began working at McDonald’s when he was 13 years old.
During appellant’s youth, he sometimes had two or three jobs at a time. He
used the money he earned to buy his own clothes. (28RT 3064-3065.)
Appellant attended Venice High School, where he played football. (28RT
3064-3065, 3072, 3088-3089.) He also continued to work various jobs
throughout high school, including starting his auto body shop. (28RT 3065-
3066, 3083, 3107.)

Appellant did not become involved with gangs in high school, and he
never got into serious trouble. Once when he was 10 or 11 years old, he was
caught breaking into a school. Once when he was about 17 years old, he was
arrested for being involved in a fistfight with his friends. (28RT 3066-3067,
3071, 3083, 3092.) However, appellant was never suspended or expelled from
school. (28RT 3083.) Appellant never missed a day of school, and he
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graduated from high scﬁool. (28RT 3066, 3073.) Appellant’s brother and two
of his sisters attended UCLA. (28RT 3091.)

Appellant tried to keep gang members from fighting in the
neighborhood. (28RT 3072.) He assisted his mother in organizing activities
for the children in the projects. (28RT 3073.) Appellant was also involved in
an organization called Westside Barrios Unidos, which worked to keep children
out of gangs. Appellant was always concerned with dispelling negative
stereotypes about people who lived in the projects. (28RT 3091-3092.)

After appellant graduated from high school, he decided he wanted to be
a firefighter. Appellant passed the written firefighter exam, but he did not pass
the physical exam because he had broken a vertebra in his neck when he was
younger. (28RT 3068, 3073.) Appellant continued to work at his auto body
shop. (28RT 3067, 3107.) He trained young men in the community to work
on cars in an effort to keep the young men out of trouble. (28RT 3074-3075,
3089-3090.) Even after appellant closed his shop and began working at the
dairy, he continued to work on cars. (28RT 3076-3077,3107-3108.)

Appellant and Eva met in high school in 1975. They were married in
1980. (28RT 3068, 3106.) Appellant continued to look after his mother and
sisters. (28RT 3070, 3085.) Appellant and Eva eventually had three daughters.
(28RT 3074.) A few years after Eva and appellant had their first child,
appellant encouraged Eva to go back to college, which she did. Appellant
supported the family through difficult financial times until Eva graduated from
college. (28RT 3109-3110, 3114.) Eva explained that her and appellant’s
marital problems developed when she graduated from college. Eva wanted to
buy a home, but appellant wanted to continue training young men to work on
cars despite the fact that he did not gain financially from it, nor, Eva believed,
was he appreciated forit. (28RT 3114.) She and appellant separated, but they
attended counseling and tried to work on their marriage. (28RT 3113, 3116.)
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At the time of the penalty phase, appellant and Eva’s oldest daughter
was a 20-year-old student at UCLA majoring in political science. (28RT 3085,
3109,3116.) According to Eva, appellant had been a good father to his oldest
daughter. He had attended her sporting events and helped coach her softball
team. (28RT 3085,3111-3112.) At the time of the penalty phase, appellant and
Eva’s second child, Amanda Christina, was eight years old, and their third
child, Olivia, was four years old. (28RT 3085,3112-3113.) Eva testified that
appellant’s children loved him very much. Although she and appellant had
marital problems, they were careful not to fight in front of the children. They
had also shielded the children from the details about appellant’s trial. Eva
testified, “They know he’s away now, they don’t know very much, really.”
(28RT 3112-3113.) Even when appellant and Eva were separated, appellant
spent a lot of time with his children. (28RT 3115.) Even when he was
incarcerated, appellant spoke with his younger children at least three times per
week. His oldest daughter communicated with him through letters. All the
children had visited appellant in custody at least once. (28RT 3112-3113, 3115,
3117-3118.) Kamba testified that appellant’s children were going to be
devastated by appellant’s conviction. (28RT 3082.)

Appellant was not violent or threatening. While appellant had a “quick
temper,” “[h]e never did anything about it.” (28RT 3069-3070, 3078-3079,
3082-3083, 3085-3086, 3094,3115-3116.) However, appellant was a big man
with an intimidating presence, which he would use to protect his sisters from
unwanted advances, even when they were adults. (28RT 3096.) Appellant had
never been convicted of a felony as an adult, nor had he spent any time in
juvenile hall. (28RT 3071-3072, 3095.) Heredia and Barbara testified that they
had never seen appellant with a gun. (28RT 3071,3092, 3094.) Kamba knew
that appellant carried a gun for protection. He never hid the gun, and Kamba

had seen it. (28RT 3084.)
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Barbara described appellant as an intelligent, compassionate man with
a good sense of humor. (28RT 3091.) Eva described appellant as caring,
encouraging, and hard working. (28RT 3114, 3116.) In 1995, Barbara was
diagnosed with cancer and had to undergo chemotherapy. Appellant helped her
through the ordeal by convincing her to pray. (28RT 3093-3094.)

On cross-examination, Kamba acknowledged that contrary to her
testimony that appellant was always protecting his sisters, appellant involved
their sister, Francis, in his escape, resulting in Francis’s conviction of a criminal
offense. (28RT 3086-3087.)

On cross-examination, Barbara testified that she did not know appellant
had been arrested for grand theft of an automobile in 1974, petty theft in 1975,
possession of a controlled substance in 1977, carrying a concealed weapon in
a vehicle in 1984, possession for sale of PCP in 1986, and assault with a deadly
weapon in 1990. (28RT 3103-3104.) Eva was aware of appellant’s arrest for
a drug offense. He was in his 20's when the arrest occurred. He attended a
rehabilitation program, and he was not convicted of any charges. (28RT 3115-

3116.)
b. Appellant’s Testimony

Appellant started using drugs when he was eight years old. When he
was 27 years old, he tried to quit using drugs. He struggled to quit until he
finally succeeded when he was 30 years old. At the time of the penalty phase,
appellant had not used drugs for 11 years. (29RT 3138-3139.)

Appellant had never been convicted of a felony. He was arrested for
possession for sale of PCP because he had $800 in cash in his pocket when he
was arrested with the drugs. However, appellant only had the cash because he
had just cashed his paycheck. The charge of possession for sale was dropped.
Appellant admitted he had possessed the drugs for personal use. He completed

a drug diversion program and was on probation for one year. Appellant had
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been convicted of misdemeanor driving under the influence. Appellant
admitted that he had been arrested on other occasions, but none of those arrests
resulted in a conviction. (29RT 3135-3138.)

Appellant denied threatening Morrison with a gun. At the time of the
alleged incident, appellant was 22 or 23 years old. There were other Hispanic
workers at that dairy. At the time, Morrison said he quit because he had
obtained another job. (29RT 3133-3135))

Appellant remained in contact with some of the young men he had
trained to work on cars. Some of them used to be drug dealers. One of them
had gone to college and started running a business. Appellant trained the young
men even though he did not earn any money doing it, because he wanted to help
the community. (29RT 3139-3141.)

Appellant kept in contact with his children as much as possible. (29RT
3141-3142)
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ARGUMENT

L

THE TRIAL COURT PROPERLY EXCUSED

PROSPECTIVE JURORS DUE TO FINANCIAL

HARDSHIP

Appellant claims he was denied his right to a fair and impartial jury
drawn from a representative cross-section of the community because 40 percent
of the prospective jurors were excused due to financial hardship. (AOB 22-36.)
Appellant forfeited his claim by failing to challenge the jury-selection procedure
in the trial court. Moreover, appellant’s claim fails because he has not shown
that the jury-selection procedure in this case involved a systematic exclusion of
a distinctive group in the community.

A defendant is entitled to an impartial jury drawn from a representative
cross-section of the community. (U.S. Const., 6th Amend.; Cal. Const., art. I,
§ 16; Duren v. Missouri (1979) 439 U.S. 357, 358-359 [99 S.Ct. 664, 58
L.Ed.2d 579]; People v. Burgener (2003) 29 Cal.4th 833, 855-856.) “That
guarantee mandates that the pools from which juries are drawn must not
systematically exclude distinctive groups in the community.” (People v.
Burgener, supra, 29 Cal.4th at p. 856.) “The States remain free to prescribe
relevant qualifications for their jurors and to provide reasonable exemptions so
long as it may be fairly said that the jury lists or panels are representative of the
community.” (Taylor v. Louisiana (1975) 419 U.S. 522, 538 [95 S.Ct. 692,42
L.Ed.2d 690]).) The defendant has the burden of establishing that the
representative cross-section guarantee has been violated by showing there has
been a systematic exclusion of a distinctive group. To do so, “the defendant
must show (1) that the group alleged to be excluded is a ‘distinctive’ group in
the community; (2) that the representation of this group in venires from which

juries are selected is not fair and reasonable in relation to the number of such
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persons in the community; and (3) that this underrepresentation is due to
systematic exclusion of the group in the jury-selection process.” (Duren v.
Missouri, supra, 439 U.S. at p. 364; People v. Howard (1992) 1 Cal.4th 1132,
1159.) If the defendant establishes a prima facie case of systematic exclusion
of a distinctive group, the burden shifts to the prosecution to “provide either a
more precise statistical showing that no constitutionally significant disparity
exists or a compelling justification for the procedure that has resulted in the
disparity in the jury venire.” (People v. Burgener, supra, 29 Cal.4th at p. 856.)

Here, the parties agreed to excuse prospective jurors whose employers
would not pay for at least 25 days of jury service. (2RT 24B-26; see also 2RT
45-46, 79; 3RT 89, 104, 109; 4RT 183.) In accordance with the agreement,
numerous prospective jurors were excused due to hardship. (See generally 2RT
27-57;3RT 105-162; 4RT 196-245.) Because appellant stipulated to the jury-
selection procedure, and did not object to the panel or move to quash the venire,
he forfeited his claim. (People v. Ervin (2000) 22 Cal.4th 48, 73; People v.
Fauber (1992) 2 Cal.4th 792, 816; People v. Howard, supra, 1 Cal.4th at p.
1159; People v. Mickey (1991) 54 Cal.3d 612, 664.) By failing to object or
make a motion in the trial court, a factual record regarding the jury-selection
process was not created. (See People v. Mickey, supra, 54 Cal.3d at p. 664.)
For example, there are no facts in the record to support appellant’s assumption
that every prospective juror excused because his or her employer would not pay
for at least 25 days of jury service was a person of low income. (See AOB 32-
34.) Because of the agreement, all prospective jurors whose employers would
not pay for at least 25 days of service were excused regardless of their financial
status. Simply because the excused jurors’ employers did not pay for at least
25 days of jury service does not mean that those employees were poor. (See
People v. DeSantis (1992) 2 Cal.4th 1198, 1216 [“the record does not reveal

that the excused jurors were uniformly or even largely poor”].) In fact, many
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of the jurors excused due to financial hardship had stable, gainful employment.
(See, e.g., 2RT 27 [engineer], 30 [middle school math teacher with Los Angeles
Unified School District], 44 [Master Control Technical Director for the
television station KCAL], 45 [Categorical Program Advisor for Los Angeles
Unified School District), 46 [artist employed by Disney], 48 [registered nurse
at UCLA and Cedars-Sinai], 128-129 [physician employed by Kaiser], 137-138
& 162 [loss prevention officer employed by Borders Books and Music]; 4RT
198-199 [salaried employee of consulting firm, who also received
commissions], 232 [employee of San Fernando Valley Association of Realtors],
237 [legal secretary for employment defense law firm].) Likewise, there is
nothing in the record to support appellant’s assertion that the excusal of
prospective jurors whose employers would not pay for at least 25 days of jury
service necessarily resulted in the disproportionate excusal of women, African-
Americans, and Hispanics. (See AOB 35.) Accordingly, appellant forfeited his
claim by failing to challenge the jury-selection procedure in the trial court.
Further, appellant has failed to make a prima facie case under Duren.
First, people excluded due to financial hardship are not a “distinctive” group
under the first prong of the Duren test. (People v. Burgener, supra, 29 Cal.4th
at p. 856; People v. Carpenter (1997) 15 Cal.4th 312, 352, People v. DeSantis,
supra, 2 Cal.4th at p. 1216; People v. Johnson (1989) 47 Cal.3d 1194, 1214.)
Further, appellant has failed to make any showing regarding a disparity
between the number of low income persons on the jury panel and the number
of such persons in the community, thus utterly ignoring the second prong of the
Duren test. Moreover, appellant’s assessment that 40 percent of the jury pool
was excluded based on financial hardship does not satisfy the third prong of the
test. “A defendant does not discharge the burden of demonstrating that the
underrepresentation was due to systematic exclusion merely by offering

statistical evidence of a disparity. A defendant must show, in addition, that the
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disparity is the result of an improper feature of the jury selection process.”
(People v. Burgener, supra, 29 Cal.4th at p. 857.) Appellant has not made such
a showing.

Additionally, it appears appellant’s statistical assessment of the jurors
excluded due to financial hardship is inaccurate. For example, appellant lists
numerous employees of Boeing as having been excused because the company
only pays for 25 days of jury service. (See, e.g., AOB 25 [listing Stacey
Celestre, prospective juror number 971417603, and David Becht, prospective
juror number 970995130], 27 {listing Greta Hernandez, prospective juror
number 971718028], 30 [listing prospective juror number 971885306].)
However, the record is clear that these prospective jurors were not excused due
to financial hardship, but were asked to complete the full juror questionnaire
and participate in voir dire. (2RT 63 [Celestre], 64-65 [Becht]; 3RT 142-143
[Hernandez]; 4RT 201 [prospective juror number 971885306]; see 6RT 373-
374 [Hernandez asks a question during voir dire]; 7RT 509-514 [Becht
discusses his answers to the questionnaire], 518-522 [Hernandez discusses her
answers to the questionnaire], 546 [Becht is excused through a peremptory
challenge]; 8RT 579 [Hernandez is excused through a peremptory challenge];
ORT 829-832 [Celestre discusses her answers to the questionnaire]; 10RT 8§96-
898 [Celestre is questioned by counsel regarding the questionnaire], 910-911
[Celestre is excused for cause due to her statement that she might faint at the
sight of gruesome photographs]; see also 6RT 316 [prosecutor and court
comment that a number of prospective jurors employed with Boeing had not
been excused due to hardship].) In fact, prospective juror number 5306, who
appellant lists as a juror who was “excused for cause due to financial hardship
because of lack of adequate jury service compensation” (AOB 23, 30), actually

served on the jury. (9RT 812-814, 839; 10RT 866, 954-955.)
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In other words, appellant’s statistical analysis is based on the incorrect
factual premise that the court excused all prospective jurors whose employers
would not pay for more than 25 ‘days of jury service. In fact, the court only
excused those prospective jurors whose employers would not pay for at least
25 days of jury service. Further, appellant lists numerous prospective jurors
who were excused due to hardship, without giving the record citation where
such excusals might be found. (AOB 24-27; see Cal. Rules of Court, rules
8.204(a)(1)(C), 8.360(a).) Thus, appellant’s statistical assessment is not
accurate or persuasive.

With regard to appellant’s assertion that the alleged underrepresentation
was caused by the failure to pay jurors more money (AOB 31-32, 34-35),
“[n]either the state nor federal Constitutions oblige local government to increase
jury fees or otherwise ameliorate the economic hardship caused by jury duty”
(People v. Burgener, supra, 29 Cal.4th at p. 857; People v. Kraft (2000) 23
Cal.4th 978, 1067, People v. Carpenter, supra, 15 Cal.4th at p. 352). Thus,
appellant has failed to make a prima facie showing of systematic exclusion

under Duren. Accordingly, appellant’s claim fails.

IL.
FELONS WERE PROPERLY EXCLUDED FROM
- SERVING ON APPELLANT’S JURY

Appellant claims the statutory exclusion of felons from jury service
denied him his rights to a jury selected from a representative cross-section of
the community, equal protection, due process, and a fair trial. (AOB 36-44.)
Appellant’s claim is forfeited by his failure to raise it in the trial court. Further,
appellant fails to support his equal protection and due process claims with any
argument or supporting authority. In any event, the claim fails because the cited
constitutional provisions do not require that felons be permitted to serve on

juries.
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Outside the presence of the other prospective jurors, a prospective juror
informed the court that he had previously been convicted of burglary and
robbery. He had served a prison term and a term of parole, which ended in
1991. (8RT 668-671.) Outside the prospective juror’s presence, the prosecutor
and court indicated that they did not think felons were permitted to serve on a
jury. (8RT 671-672.) Defense counsel stated that he would like to confirm the
prosecutor and court’s conclusion. (8RT 672.) The court, prosecutor, and
defense counsel consulted the rules on juror qualifications. Referring to Code
of Civil Procedure section 203, subdivision (a)(5), the court stated that felons
were not permitted to serve on juries. (8RT 672.) The prosecutor and defense
counsel agreed with the court’s reading of the statute, and both parties
stipulated to excusing the felon. (8RT 672-673.)

Appellant forfeited his claim of error by stipulating to the felon’s
exclusion, and not. objecting to the panel or moving to quash the venire.
(People v. DeSantis, supra, 2 Cal.4th at pp. 1216-1217 [defendant’s contention
that exclusion of felons from venire violated his right to a representative jury
was rejected “on procedural grounds” because defendant did not raise the point
in the trial court]; see People v. Fauber, supra, 2 Cal.4th at p. 816 [by failing
to object to the panel or move to quash the venire, defendant waived the claim
that he was denied the right to a representative jury due to the exclusion of
hearing-impaired persons]; People v. Howard, supra, 1 Cal.4th at p. 1159
[defendant’s failure to object in the trial court waived his claim that due to
hardship excusals, the venire did not fairly represent Hispanics].)

In any event, appellant’s claim that the exclusion of felons denied him
a representative jury fails because felons are not a distinctive group within the
meaning of the three-prong Duren test. As explained, to establish that a
defendant’s right to an impartial jury drawn from a representative cross-section

of the community has been violated, “the defendant must show (1) that the
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group alleged to be excluded is a ‘distinctive’ group in the community; (2) that
the representation of this group in venires from which juries are selected is not
fair and reasonable in relation to the number of such persons in the community;
and (3) that this underrepresentation is due to systematic<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>