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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

THE PEOPLE OF THE
STATE OF CALIFORNIA,
CAPITAL CASE
S055652
Plaintiff and Respondent,
V.

FREDDIE FUIAVA,

Defendant and Appellant.

STATEMENT OF THE CASE

In an amended information filed by the District Attorney of
Los Angeles County, appellant was charged in count 1 with the May 12, 1995,
murder of Deputy Sheriff Stephen Blair, in violation of Penal Code section 187,
subdivision (a), a serious felony within the meaning of Penal Code section
1192.7, subdivision (c)(1). Two special circumstances were alleged: (1) the
murder was committed for the pﬁrpose of avoiding and preventing a lawful
arrest, in violation of Penal Code section 190.2, subdivision (a)(5); and (2) the
murder was intentional and carried out while Deputy Blair was engaged in the
performance of his duties, as defined in Penal Code section 190.2, subdivision
(a)(7). Count 2 charged appellant with the May 12, 1995, attempted wilful,

deliberate, and premeditated murder and attempted murder of Deputy Sheriff



Robert Lyons, a peace officer engaged in the performance of his duties, in
violation of Penal Code sections 664/187, subdivision (a), a serious felony
within the meaning of Penal Code section 1192.7, subdivision (c)(8). It was
alleged in both counts 1 and 2 that appellant personally used a handgun within
the meaning of Penal Code section 12022.5. The information further alleged
two prior felony convictions within the meaning of Penal Code section 667.5,
subdivision (b), and one prior seﬁous felony conviction within the meaning of
Penal Code sections 667, subdivision (a)(1), and 1170.12, subdivisions (a)
through (d), and 667, subdivisions (b) through (1). (CT 299-302.) Appellant
was arraigned, pled not guilty, and denied the special-circumstance allegations.
(CT 628; RT 52-53.)

Trial was by jury. (See RT 300-144 through 300-145.) Following the
guilt phase, appellant was found guilty of counts 1 and 2 and the special-
circumstance and weapon-use allégations were found to be true. (CT 747-750.)
At the conclusion of the penalty phase, the jury fixed the penalty at death. (CT
784.)

Appellant’s motion for new trial was denied. Appellant’s motion for
reduction of the murder charge, deemed by the court as a motion for
modification of the verdict, was denied. (CT 827.) The court sentenced
appellant to death as to count 1, in accordance with the jury’s verdict, and

stayed a 10-year sentence for the use of a firearm. On count 2, the court



imposed and stayed a consecutive-sentence of life with possibility of parole plus
ten years for the firearm enhancement, plus an additional six years for the prior
felony convictions pursuant to Penal Code sections 667, subdivisions (a), and
667.5, subdivision (b). (CT 827-832.)

This appeal is automati(; following a judgment of death. (Pen. Code,
§ 1239, subd. (b).)

STATEMENT OF FACTSY
I. Evidence Presented At The Guilt Phase

This case involves the deliberate and premeditated murder of a
uniformed deputy sheriff in the lawful performance of his duties by an armed
gang member who believed he had two prior convictions within the meaning
of the Three Strikes Law and whb did not want to return to prison for the rest
of his life as a result of a third “strike.”

On the evening of May 12, 1995, the Los Angeles County Sheriff’s
Department deployed its Gang Enforcement team in the neighborhood
surrounding the Century Station which was the “territory” of the Young Crowd

gang. Deputy Stephen Blair and his partner Deputy Robert Lyons, both of

1. Appellant’s Statement of Facts fails to present the facts in the light
most favorable to the judgment below, includes evidence not presented to the
jury (specifically, facts relevant to civil lawsuits filed against the Los Angeles
County Sheriff which were presented at an Evidence Code section 402 hearing,
but which were not admitted at trial), and fails to distinguish between evidence
presented during the prosecution and defense cases-in-chief. '
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whom were in full uniform, were part of the Enforcement Team. They were
one of 25 marked patrol urﬁts which “saturated” the neighborhood.

That evening, Deputies Blair and Lyons came into contact with
appellant, a member of the Young Crowd gang. Appellant, who knew that
conditions of his parole were that he was not to carry firearms or associate with
Young Crowd gang members, was armed with two guns. Appellant believed
he had two prior strike convictions. As the deputies turned their patrol vehicle
onto Duncan Avenue, appellant and Emesto Avila, a Young Crowd gang
member, were standing together on the sidewalk. After noticing the patrol
vehicle, appellant and Avila started walking away from the approaching patrol
car. Avila got frightened and tossed an object over his shoulder into a yard.
Deputies Blair and Lyons decided to stop the men and investigate what had
been tossed. When the deputies stopped the patrol car, Avila stopped on the
sidewalk, but appellant continued walking toward a tree. Deputy Blair, show
service revolver was in his holster, exited the driver’s side of the patrol car.
However, before Deputy Blair was completely out of the patrol car, appellant,
who did not want to return to jaii “for the rest of his life” as a “three striker,”
opened fire on him and Deputy Lyons. Deputy Blair died of two gunshot
wounds, including one bullet which entered his neck through the lower throat

arca.




Appellant’s defense was self-defense and defense of Avila. He

claimed Deputy Blair fired first.

A. Prosecution’s Evidence
1. The Events Of May 12, 1995
" In early May 1995, there was an increase in gang activity in Lynwood
in the neighborhood surrounding the Century Station of the Los Angeles
County Sheriff’s Department. This area was the territory of the Young Crowd
Gang. In order to abate the rising criminal activity by gang members in the
area, the Los Angeles County Sheriff’s Department deployed its Gang
Enforcement Team, a specialized unit with a “gang saturation patrol,” to the
neighborhood on Friday evening, May 12, 1995. Approximately 50 uniformed
gang enforcement officers in 25 marked patrol cars participated in the operation
and “saturated” the area with their presence. The units supplemented the
routine patrol units in the area. The gang enforcement units took calls from
their sergeant who directed them to specific areas in the neighborhood to deal
with gang activity. (RT 354-360, 366-369, 372, 386-387.)
Prior to deployment, the gang enforcement officers were briefed on
gang-related incidents which had occurred in the area during the previous week.
Specifically, thé officers were told about two incidents: 1) a foot pursuit in

which an Athens Park Gang member fired gunshots at a police officer; and 2)



the finding and recovery of a bullet-ridden, demolished pickup truck in an area
off Martin Luther King Boﬁlevard an-d Duncan. The numerous gunshots in the
pickup truck were from automatic weapons and a shotgun. A five-pointed star
(similar to the star on a sheriff patrol car) was painted on the door of the pickup
truck with the word “sheriff” above the star. Also painted on the pickup truck
were the following words: “kill sheriff,” “fuck the sheriff,” “don’t hide behind
the badge fools,” and “the crowd [Young Crowd] is going to get you.” (See
Peo. Exh. 1.) The Gang Enforcement Team was asked to “saturate the area and
try to keep the gang activity dowﬁ for the evening.” The briefing ended around
6:20 p.m. (RT 370-374, 380-392, 526-527, 534, 597.)

Los Angeles County Sheriff’s Deputies Stephen Blair (the victim in
count I) and Robert Lyons (the victim in count II) were partners on the evening
of May 12th and one of the 25 gang enforcement units which “saturated” the
neighborhood surrounding Century Station. Both officers were in full uniform
and in a marked patrol car. Deputy Blair drove the patrol car because he was
more familiar with the area. Depﬁty Lyons was the passenger or “book man.”
While on patrol, the deputies passed the area where the bullet-ridden pickup
truck had been found earlier in the week. The deputies were aware that a search
of the residence where the pickup truck had been recovered had produced
several firearms, including semi-automatics, pistols, an AK 47, a rifle, and a

shotgun. Deputy Lyons was concerned



Because I know that [an AK 47] can go through pretty much

anything, meaning patfol cars, meaning a deputy’s [bullet proof] vest,

meaning a person, just go through-and-through.
Deputy Blair “couldn’t believe, you know, the type of fire power [the Young
Crowd] had to do all the damage to that truck.” Based on the briefing, in
addition to what the officers discovered at the residence earlier in the week,
Deputy Lyons “kinda figured that this particular gang was going to be more
aggressive than any other gang we contacted before.” (RT 360-366, 386-392,
400-402, 407-417, 527-528.)

At approximately 7:55 p.m., while it was still daylight, Deputy Blair
turned the patrol car from southbound Duncan Avenue onto eastbound Walnut
Avenue. Deputy Blair was driving at a normal patrol speed (15-20 m.p.h.).
Two males were standing side-by-side on the north sidewalk of Walnut with
their backs to the approaching paitrol car. The two males, who were about 50
feet in front of the patrol car, caught the attention of Deputy Lyons when they
looked over their right shoulders for “a split second.” Immediately thereafter,
the two men walked at a normal pace eastbound (away from the patrol car) on
Walnut, a deadend street with no traffic, toward Ham Park. (RT 416-431.)

About two to three seconds after the males initially looked toward the
deputies, the shorter male reached into the pocket of his black jacket, pulled out

a large object, and threw it with “a great deal of force” over his right shoulder



(like a “hook shot” in basketball) into a yard of one of the residences on
Walnut. Deputy Lyons, th believed the thrown object was either narcotics or
a weapon, told Deputy Blair, “We have a toss.” At that point, the shorter male
stopped walking on Walnut, while the taller man quicke‘ned. his pace and
continued walking eastbound on Walnut away from the patrol car toward Ham
Park. Deputy Blair told Deputy Lyons, “You get the shorter guy, I’ll get the
taller guy.” (RT 431-443.)

The shorter male was five feet, five inches to five feet, eight inches
tall, wearing a baseball cap, light-colored pants and a dark shirt. The taller male
was five feet, ten inches to six feet tall, wearing a baseball cap, dark pants, and
a long jacket that went down to his knees. Deputy Lyons opined the two males
were dressed in gang attire. Deputy Lyons did not know whether the two men
were members of the Young Crowd Gang, or who they were. (RT 424-428,
599-600.)

Deputy Blair parked the patrol vehicle in the opposite lane of traffic
at an angle toward the curb aloﬁgside the shorter male who had thrown the
object. The shorter male stopped walking, turned around, and stood on the
sidewalk about five feet in front of the patrol car. The shorter male faced the
patrol car and had his hands at his side. The taller man continued to walk
eastbound toward a big tree in front of the patrol car. The tree “covered” the

taller male from the view of Deputy Lyons. Deputy Lyons, who was focusing



his attention on the shorter male, exited the passenger side of the patrol car
before it came to a complefe stop. (RT 442-451.)

Deputy Lyons took two steps toward the front of the patrol car,
reaching the front tire. As Deputy Blair was getting out of the driver’s side of
the patrol car, Deputy Lyons heard five shots fired in rapid succession from
what sounded like an automatic weapon. Deputy Lyons did not believe the
gunshots sounded like they came from a nine millimeter handgun, the caliber
of firearm used by deputy sheriffs. As the shots were fired, the shorter male
raised his hands with his palms up in the air gesturing that he did not have
anything in his hands. (RT 451-462, 576.)

When the shots were fired, Deputy Blair, a “distinguished expert” in
marksmanship, was still getting out of the driver’s side of the patrol car. Deputy
Blair, who was right-handed and wore his service handgun on the right side, had
his right hand on the top of the driver’s door pulling himself out of the patrol car
when the shots were fired. As the shots were fired, Deputy Blair was “almost
standing up” and “when the shots rang out [Deputy Blair] took a combative
stance and tried to conceal himself behind the [driver’s] door” of the patrol car.
Deputy Blair was “actually exposed” in front of the driver’s door even though
he had his right hand on the top of the door. As the shots were fired, Deputy
Lyons saw Deputy Blair bring his right hand down from the top of the driver’s

door toward his service handgun in the holster and take a combative stance



behind the driver’s door while looking in the direction of the tree, approximately
15 to 20 feet from the patrol car, where the taller man had gone. Deputy Lyons
went down on his knees behind the patrol car and did not see Deputy Blair bring
his service handgun back up from the holster. Based on his observations,
Deputy Lyons believed the gunshots were not fired by Deputy Blair. (RT 454-
470, 506-507, 509-512, 602-604, 624.)

Deputy Lyons did not know where the shots came from but he thought
he was being shot at since the bullets “whizzed” by his left ear. Deputy Lyons
removed his service handgun and squatted down with his knees on the ground
near the patrol car’s right front tire. Deputy Blair took a combative stance
behind the driver’s door. Deputy Lyons, who could not see the taller man
behind the tree, screamed four or five times, “Steve [Deputy Blair], are you
okay?” There was no answer. (RT 464-474.)

Deputy Lyons looked in the direction of the tree and saw the figure of
the taller man running “full sprint” eastbound on Walnut toward Ham Park. The
shorter man ran westbound on Walnut toward Duncan. As the taller man was
running toward Ham Park and Deputy Lyons was moving along the passenger
side toward the back of the patrol car, there was a second round of
approximately eight gunshots which sounded like it was fired from a gun

different than the one used in the first round of gunfire. The second round of
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gunshots sounded like they were fired from the type of firearm used by deputy
sheriffs.? (RT 474-479, 483-484, 499, 576.)

Deputy Lyons heard what he believed were bullets strike a red Mazda
pickup truck parked behind the end of the patrol car. Deputy Lyons thought he
was being fired upon so he went to the tailgate portion of the Mazda pickup
truck for cover. From that vantage point, Deputy Lyons saw Deputy Blair lying
face down on the ground with bléod coming out his mouth. Deputy Blair’s feet
were facing the tree and his head was facing the trunk of the patrol car. Deputy
Blair’s service handgun was in his right hand. Deputy Lyons screamed and
asked if Deputy Blair was okay. There was no response. Deputy Lyons went
to Deputy Blair’s location. Holding Deputy Blair’s head in his arms, Deputy
Lyons used his portable radio and requested assistance and indicated his partner
had been shot. (RT 480-497, 515, 519, 605-606; see Peo. Exh. 5 [tape recording
of call]; see also RT 608-614.) |

Craig Roberts, a Los Angeles County deputy sheriff assigned to
Century Station, Patrol Division, was the first police unit to arrive at the crime
scene in responée to a radio dispatch indicating an officer was “down” at
Duncan and Walnut. Deputy Roberts arrived at the scene within 30 to 60
seconds after receiving the radio call. Approaching eastbound on Walnut from

Duncan, Deputy Roberts observed the black and white patrol car and Deputy

2. Deputy Lyons was later told that the second round of gunshots were
fired by Deputy Blair. (RT 561-562.)
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Blair lying face down on the ground near the rear portion of the driver’s side of
the vehicle. A large pool .of blood was under and adjacent to Deputy Blair.
Deputy Blair’s right arm was extended over his head with his service revolver
in his hand with the hammer of the weapon cocked back, meaning the weapon
had been fired. Deputy Lyons was kneeling on the ground immediately adjacent
to Deputy Blair. Deputy Lyons was putting out a broadcast over the radio of a
description of the suspects and requesting fire and paramedics to respond.
Deputy Roberts rolled Deputy Blair onto his back. Deputy. Blair was
unconscious but his eyes were open. Deputy Roberts believed Deputy Blair was
dead. (RT 767-775.%
2. The Witnesses To The Shooting
a. Connie Elaine Buske

On May 12, 1995, Connie Elaine Buske lived at 11501 Louise Avenue
in Lynwood. At about 8:15 p.m., Buske exited the back door of her house,
which faced Walnut; Ham Park and Louise Avenue were to her right; and
Duncan Avenue was to her left. Buske heard three gunshots fired in rapid

succession, then a pause of two or three seconds, and then another round of three

3. Deputy Roberts used to be a partner to Deputy Blair. Deputy Roberts
explained that Deputy Blair usually drove and that he had a particular way of
getting out of the patrol car: “Steve [Deputy Blair] always exited the car by
reaching over and grabbing the top of the door frame and pulling himself out”
of the driver’s seat with his right hand. Deputy Roberts also noted that Deputy
Blair was right-handed and wore his service revolver on the right side. (RT
765-767.)

12



shots fired “fast.” Buske could not tell if one or more gﬁns were used to fire the
two rounds of gunshots. Bﬁske saw a marked patrol car parked across and down
Walnut. Buske also saw the back of a uniformed Black police officer standing
at the rear of the patrol car screaming rather “scarily,” “Oh, fuck. Oh, fuck.”
Buske saw a second police officer lying on his back on the ground of the
driver’s side of the patrol car. (RT 658-676, 694-699.)

Buske then looked over her shoulder and saw appellant, whom she
recognized from the neighborhood as “Smoky,” and another man running “as
fast as they could” on the sidewalk toward Ham Park. Appellant, who was
running ahead of the second maﬁ, was wearing dark clothing, including a dark
baseball cap, dark pants, and a long black jacket down to the knees. Appellant
entered Ham Park by either going through the opening in the wall or climbing
over the two-foot high block wall which separates Ham Park from Walnut. The
second man turned off the sidewalk and went in between some houses before he
reached Ham Park. (RT 676-693.)

Buske, who was well aware of the Young Crowd Gang in the
neighborhood, saw several policé officers arrive, but did not initially tell them
what she saw because she was scared and “didn’t want to get hurt or anything.”
Later, Buske told the police at the police station that she had heard gunshots and
saw two unidentified people running. She did not identify appellant as one of

the two men running because then she would be “needed” for the case and
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would have to go to court and testify, which she was afraid to do. Sometime
thereafter, Buske told the police that “Smoky” or appellant was one of the two
men running toward Ham Park. Following the shooting, Buske moved out of
the neighborhood and relocated. The Sheriff’s Department paid for Buske’s
airfare. (RT 700-708.)

b. Ismael Rubio

On May 12, 1995, at approximately 8:00 p.m., Ismael Rubio, an
off-duty Long Beach police officer, had just finished playing soccer in Ham
Park. Rubio and some other soccer players were sitting on benches on the north
side of Ham Park, just south of Martin Luther King Boulevard. Rubio heard
gunfire from the west. He heard about four gunshots fired in rapid succession.
After five or ten seconds, Rubio heard another round of about four rounds in
rapid succession. The second round of gunshots was louder than the first round.
Also, unlike the first round of gunfire, bullets in the second round were “pretty
low and pretty loud” and “making the whistling sound flying above us.” Rubio
and the soccer players went “to the ground” for cover. Rubio believed that a
gunshot fired at a person would sound louder than a gunshot fired away from the
person. (RT 723-731,747-757.)

While lying on the ground, Rubio looked in the direction of the shots
and saw two men jumping over the cinder block wall on the west side of Ham

Park. The taller man, who jumped over the wall first, was dressed in black and
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wearing a long-sleeved, bulky jacket down to his knees. He was approximately
five feet, nine inches to six feet tall. The second man wore a beige or off-white
sweater and was about five feet, seven inches tall and 170 pounds. The taller
man had his hand tucked under his jacket, as if concealing something, possibly
a gun, in his waistband. The two men walked toward the parking lot, then back-
and-forth several times between the parking lot and a bungalow. The shorter
man stayed near the bungalow. The taller man returned to the parking lot
walking “around looking in every direction.” Rubio thought the taller man
might be waiting for someone to pick him up. The taller man then walked to
Louise Avenue and headed north. Rubio thought the taller man might be “a
suspect of some sort” since he was walking around “acting nervous.” (RT 730-
740; see RT 744-746.)

c. Martha Godinez

On May 12, 1995, at approximately 8:20 p.m., Martha Godinez was
parked in the parking lot at Ham Park watching a soccer game when she heard
gunshots from Duncan Avenue. Ms. Godinez looked up and saw several
individuals, including appellant whom she recognized from the neighborhood,
running from the area of the shots. Appellant was wearing black pants, a long
black jacket down to his knees, and a black baseball hat. Appellant and another
man entered Ham Park and ran by Ms. Godinez’ car in the parking lot. (RT

1355-1365.)
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d. Renele Brooks And Sara Frausto

On the afternoon of May 12, 1995, Renele Brooks and her friend Sara
Frausto went to the home of Nancy Pantoja, the aunt of Brooks’ son, at 5237
Walnut. Brooks and Frausto had been romantically involved with Young Crowd
Gang members, and “hung out” with them. Pantoja’s residence was located
behind 5235 Walnut, which was about three houses from Ham Park. A one-foot
high cinder block wall and wrought iron fence enclosed the front yard of 5235
Walnut. Both women knew appellant, who was also known as “Smoky,” from
the neighborhood and usually talked with him in the front yard, which was near
the deadend of Walnut by Ham Park. That afternoon, both women saw
appellant, as well as his blue Isuzu Amigo (see Peo. Exhs. 20-23), on Walnut
near Ham Park. (RT1083-1095, 1204, 1224-1233, 1304-1305.)

Around 8:15 p.m., Brooks, Frausto and others, including “Silent,”
“Little Man,” Doug (Pantoja’s boyfriend), “Conejo,” “Chino,” Kito, and
appellant’s brother Robert, also known as “Gato,” were in the front yard of 5235
Walnut. At least two of the other persons, “Silent” and “Little Man,” were
Young Crowd Gang members. Brooks heard about three or four gunshots and
turned to her right. She saw a patrol car on Walnut partially blocked by a pickup
truck. The passenger door of the patrol car was open and Brooks could see the
top of a police officer’s head behind the passenger door. Brooks also saw a

silhouette running on the sidewalk in her direction away from the patrol car.
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Brooks then heard more gunshots and ran back to Ms. Pantoja’s house when she
felt bullets passing by her head. (RT 1093-1100, 1233-1243.)

Frausto heard 5-10 gunshots to her right. When Frausto looked to her
right, she saw a police officer crouching down behind the door of a police car
stopped in the middle of the street pointing toward Ham Park. The police officer
was shooting a gun with both arms extended in front of himself in the direction
of Ham Park (or toward Frausto’s location). When Frausto heard bullets passing
by her, she ran back to Pantoja’s house. When she turned to go back to
Pantoja’s house, Frausto saw a “quick shadow running” on the other side of the
street toward Ham Park. A deputy sheriff was firing a gun at the fleeing figure.
(RT 1098-1105, 1108-1111.)

At Pantoja’s house “baéically the attitude was that no one was going
to say anything about what happened, saying about who shot if they saw
somebody shoot.” Frausto, however, overheard Doug whispering to Pantoja that
“Freddie did it.” When interviewed by the police that evening, both Frausto and
Brooks denied any knowledge of what occurred. Neither wanted to get involved
in the matter. Both were scared of revenge from Young Crowd if they talked to
the police. En route to Fontana early the next morning, Frausto told Brooks that

she saw “Smoky” shoot. (RT 1111-1120, 1155-1157, 1242-1246.)
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3. The Cause Of Death
Deputy Blair died from two gunshot wounds. One bullet entered
Deputy Blair’s neck near the lower throat area and exited his right lower lateral
back. This bullet was fatal: the bullet cut through the aorta among other things.
The wound caused “the instantaneous and total cessation of all blood supply to
all of the organs of [Deputy Blair’s] body, including the brain.” Although the
wound “almost instantly [caused] fatal destructive shock to the central part of the
body,” it was possible for Deputy Blair to continue to engage in pufposeful
activity, including firing a handgun, for up to six seconds. The other bullet
entered the right shoulder area and exited in the center of Deputy Blair’s back.
This bullet proceeded downward and basically went through the back but never
entered the chest cavity. The exit wound for the bullet was in the center of the
back. This was a potentially fatal wound. (RT 1042-1059, 1068.)¥
4. The Ballistics Evidence
Deputy Sheriff Bruce Wayne Harris, a firearms examiner employed by
the Los Angeles County Sheriff’s Department, opined there is no way to
determine the caliber of a Weapoﬁ by the loudness of the gunshot because there

were two many variables involved, including the type of ammunition used, the

4. The bullet which entered Deputy Blair’s neck caused an unusually
abraded wound, causing the autopsy surgeon to opine the wound was caused
by a “tumbling bullet” — a bullet which could have hit the top of Deputy Blair’s
bullet-proof vest causing the bullet to flip around and enter Deputy Blair’s neck
backward. (RT 1062-1064.)
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position of the person who heard the gunshot, and the direction that the gun was
pointed. Deputy Harris could not state with certainty that a .44 caliber gunshot
would necessarily be louder than a nine millimeter gunshot. (RT 943-944, 993-
1005.)

The ballistics evidence in this case revealed the following: Five
expended nine millimeter shell casings (see Peo. Exh. 12 [Items 1, 2, 3, 6 and
24] recovered at the scene were fired from Deputy Blair’s service handgun (see
Peo. Exh. 12 [Item 5]). Based on the throw pattern of a Baretta 92-F handgun,
the location of the five shell casings was consistent with Deputy Blair pointing
his service handgun in a northeasterly direction toward the tree in front of the
patrol car. A piece of lead from a bullet (see Peo. Exh. 12 [Item 217) found on
top of a red pickup truck was also fired from Deputy Blair’s service handgun.
Deputy Blair’s service handgun (see Peo. Exh. 12 [Item 5]) was found loaded
with 10 live rounds in the 15-rouqd magazine and one live round in the chamber.
The handgun was “off safe” meaning that “it’s ready to fire.” (RT 790-805,
957-960, 975-977, 987-988.)

The bullets recovered from Deputy Blair’s body were .44 caliber and
fired from the same weapon which was manufactured by Taurus, Llama, or
Smith and Wesson. (see Peo. Exh. 26.) A .45 caliber semi-automatic handgun
(see Peo. Exh. 12 [Item 22]) was found on the grass near a tree between the

residences at 5215 and 5219 Walnut. A box of .44 caliber bullets was recovered
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at the scene from a Hyundai belonging to Eddie Perez. Bullet impacts were
found at the residence at 5210 Walnut (see Peo. Exh. 13) and the residence at
5219 Walnut (see Peo. Exh. 14). (RT 805-806, 819-824, 858-862, 945-949,
978-983; see RT 983-987.)

5. The Telephone Call

It was stipulated that on May 12, 1995, at 11:51 p.m., a telephone call
was placed to a telephone subscribed to by Miguel Narango at 5247 Walnut,
Lynwood, from the telephone at the Viva Mexico Bar at 11020 S. Atlantic
Avenue. (RT 856-857; see RT 831-832.)

Jesus Meza Alfaro was at the Viva Mexico Bar that evening. He
received a page from his wife shortly after 11:00 p.m. Mr. Alfaro went outside
the bar to use the telephone in the parking lot to call his wife. As Alfaro was
walking toward the telephone, appellant and another man ran up to the telephone
before Alfaro could make his call. Appellant was wearing a dark long vest or
jacket down to his knees. Appellant, who sounded desperate and who was
speaking in English, told the person he had called that “he had shot police” and
“to come and pick him up quickly” in front of Pescado Mojado, which was
across the street from Viva Mexico. Alfaro stayed outside until he saw a woman
driving a white Astro van arrive and pick up appellant and the other man. After
the men got into the van, it proceeded down Imperial Highway. (RT 831-841,

850, 854; see RT 841-848.)
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6. Appellant’s Arrest

On May 24, 1995, after leaving a residence in the 16800 block of
Ramona in Fontana, appellant was stopped while driving a blue Isuzu Amigo as
the suspect in Deputy Blair’s murder. The residence had been under surveillance
by the Los Angeles County Sheriff’s Department. Deput’y Sheriffs James
Corrigan and Jeffrey Riggin of SWAT effectuated the traffic stop while several
other police units blocked traffic. ‘The deputies were driving a marked black and
white patrol car. The deputies were dressed in blue jeans and raid jackets
marked with Sheriff identification over bullet-proof vests. The deputies were
heavily armed: Deputy Corrigan was armed with a semi-automatic Baretta pistol
and a Colt M-16 rifle (a fully automatic machine gun); Deputy Riggin was also
armed with the same type of Baretta as Corrigan, but Riggins was also armed
with an H and K MP-5 — a nine millimeter machine gun which had the capacity
to fire semi or fully automatic. (RT 868-879, 925-931.)

At approximately 8:45 a.m., Deputies Corrigan and Riggin effectuated
the traffic stop just north of Baseline on Sierra. Five to eight unmarked police
units blocked traffic and a police helicopter circled overhead. Appellant, who
was alone in the Amigo, immediately pulled over, exited the car, and initially
obeyed the officers commands. However, after Deputy Riggin placed the
handcuff on appellant’s left wrist, but before the handcuff was placed on

appellant’s right wrist, appellanf stood up without being told to do so and a
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struggle erupted with Deputy Riggin hanging onto appellant’s back with his
right arm around appellant’s neck. Appellant then walked toward Corrigan, who
had his rifle pointed at appellant, at a “rapid walk of large extended steps.”
Deputy Corrigan placed his left arm around appellant’s neck while holding onto
his M-16, a fully automatic rifle, in his right hand. During the ensuing struggle,
appellant grabbed the barrel of the M-16 for five to eight seconds and tried to
pull it away from Deputy Corrigan. (RT 878-911.)

Five to seven other officers who were blocking traffic ran and
“swarmed” appellant The officers had to jump on appellant as a group in order
to subdue him. “[Appellant] wouldn’t drop to the ground, it was unbelievable.”
Appellant fell, and his face hit the ground. While on the ground being
handcuffed, appellant said, “Kill me, just fucking kill me.” Appellant was taken
to the hospital, where he was treated for injuries to his face from the fall. (RT

911-916, 932-936.)

7. Appellant’s Conversations With Sara Frausto And
Renele Brooks
In the days following Deputy Blair’s murder, appellant engaged in
several conversations about his iﬁvolvement in the shooting with Frausto and/or

Brooks at Brooks’ house in Fontana.
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During one conversation, appellant told Brooks that on the night of the
incident he and Avila were walking down Walnut when the patrol car pulled up
and the police officer said, “Let me see those hands, guys.” Appellant, who was
in possession of two guns, could only think about “going to jail.” He told Avila,
who was acting nervous, to be “cool” and the police would probably leave them
alone. But, appellant explained,. Avila threw his gun and all appellant could
think of was “going to jail for the rest of his life.” Appellant told Brooks he shot
at the police officer “because [appellant] had two strikes.” Appellant, who did
not want to go back to jail, was angry at Avila for throwing the gun. Appellant
did not tell Brooks he shot at the officer to save his or Avila’s life. Rather,
appellant said he shot at the police officer because he “did not want to go to jail
for the rest of his life.” (RT 1249-1254.)

On Monday, May 15, 1995, while at Brooks house, Ms. Frausto told
appellant, “I know you did it [the shooting of Deputy Blair].” Appellant, who
was “stunned” and “surprised” at Frausto’s comment, responded, “How do you
know?” Frausto said, “I saw you do it.” Frausto then acknowledged she was
“playing around” with appellant and did not see him do the shooting. But,
Frausto then told appellant she overheard Doug whispering to Pantoja and told
appellant, “Doug said you did it.” Appellant, who was surprised, said, “Doug
knows t0o.” Appellant said, “I did it” because “[I] didn’t want to go back to

prison.” (RT 1120-1129, 1157-1158.)
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At some point during the next week, Frausto was at Brooks’ home
watching the afternoon news when a story aired about Deputy Blair’s murder.
The story related that the police were looking for a Hispanic suspect. Appellant,
who had “a big smile on his face’; from “ear to ear,” laughed and said the police
“would never know it was him . . . because he was Samoan.” Later that evening,
Frausto discussed with appellant what would happen if the police came to her
house to look for him. Appellant “said he would go into the restroom and he
would kill himself before the cops got to him . . . because he did not want to go
back to jail.”¥ During this conversation, appellant told Brooks that should the
police inquire, she should “basically stick with the original story that we had told
the police that night at Century Sfation, that we didn’t know anybody in the that
area and that a friend of ours was down there.” Appellant also told Brooks that
if the police broke down her door looking for him, she should tell the police that
appellant was in the back room of the house with a gun. Appellant wanted
Brooks to tell the police he had a gun, even though he did not appear to have

one, because appellant “did not want to go back to jail” and “I’m not going back

5. Frausto repeatedly lied to the police and did not tell them what she
knew about the shooting and appellant’s involvement because she was afraid
appellant might kill her or that someone from Young Crowd would do
something to her. Eventually, Frausto told the police the truth because she
realized the police knew what happened that night and she did not want to get
caught in a lie or become an accessory to murder. After testifying at the
preliminary hearing that appellant was the shooter and he shot because he did
not want to go back to prison, Frausto relocated her residence with police
assistance. Frausto relocated “because finally I testified, and now they [Young
Crowd] will do something now.” (RT 1167-1189.)
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to jail.” Appellant told Brooks that he had two “strikes” already and that on the
night of May 12, 1995, he was armed with two guns which would lead to a third
“strike.” And, appellant told Brooks, he was not going to spend the rest of his
life in jail for “that bullshit.” (RT 1129, 1159-1164, 1268-1278, 1332-1334.)¢
8. Appellant’s Recorded Conversation In Jail

On June 3, 1995, pursuant to a court order, the Los Angeles County
Sheriff’s Department tape-recorded a conversation between appellant and his
mother and sister, whose first name was Sasa. The conversation took place in
a visitor’s cubicle of the jail while appellant and his visitors talked on the
telephone. The conversation, which was in Samoan, was translated into English,
transcribed and read to the jury. (RT 1338-1350, 1492-1539; see Peo. Exh. 32
[tape recording]; CT 27-114 [transcript].)

During the conversation, the following occurred:

(1) Appellant instructed his mother not to talk to the police because
“I’m saying one thing to the lawyer, and you go tell the police something else”
regarding appellant’s whereabouts at the time of the shooting incident.

Appellant apparently had told his lawyer he was asleep in the garage at the time

6. Brooks also lied to the police. Brooks did not want to testify against
appellant because she was afraid of “revenge” from Young Crowd. Brooks
continued to lie to the police until after they raided her home on May 24, 1995
(the day of appellant’s arrest). Although she initially lied on May 24th, Brooks
finally told the police the truth when she believed they already knew that
appellant had shot the deputy. Brooks relocated because she was afraid of
retaliation for telling the truth. (RT 1278-1286, 1289-1299.)
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of the shooting and appellant’s mother told the police that appellant “was at the
house that day” “cleaning up that evening.” Appellant instructed his mother to
tell the lawyer “I was at the house the whole night. I was sleeping at the house.”
Appellant also said,
Man, it’s bad to waste my fucking time here. I’'m saying one thing to
the lawyer, and you go tellithe police something else. That’s why
things are all mix.
Appellant’s mother then tried to reconcile the conflicting stories by telling
appellant, “Look, there is no problem. All you say is that your mother doesn’t
know anything because your mother goes to sleep early about 8:00 p.m.” (RT
1500-1503.)
(2) Appellant told his mother and Sasa to tell LopakiZ and Herman to
say that appellant was at the house at the time of the shooting. (RT 1504, 1505,
1507, 1516, 1527.)
(3) Appellant stated that the police did not have an identification of
the shooter from a witness: “no one pointed me out.” (RT 1504-1505, 1508.)
(4) Appellant instructed Sasa as to what she should say about her
activities on the day of the shooting and how she found appellant sleeping at the

house following the shooting incident. (RT 1505-1507.)

7. Appellant’s brother Robert was also known as Lopaki and as Gato.
(RT 1988.)
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(5) Appellant told Sasé to tell his wife, Tina,¥ that Tina could help
him if Tina claimed Tina talked to police because the police threatened to take
Tina’s baby. (RT 1508, 1511-1514, 1527.)

(6) Appellant told Sasa to tell Avila not to change his story, and to
continue to say that he did not see appellant on the day of the shooting. (RT
1517.)

Appellant also said “I’'m not going to jail for the rest of my life. . . .
I’'m going to the chair.” (RT 1'524.) Appellant also said he carried a gun
because he did not want to end up like “Ric Rac,” a fellow gang member who
was shot in the back by the police in the week preceding the instant shooting
incident. (RT 1531-1532.) As explained by appellant:

That’s why wherever I go my gun is always with me. But what
happened that night we got caught because of my friend. If he kept on
walking, the police wouldn’t come to us. But he go scared, man. He
panicked. He threw his gun. That’s why the police came to us. . . .

Threw it in the yard. I don’t know where he threw it to, but the
police saw that and came to us.

You know, I had two guns. If they found those, it’s all over. I
don’t know what would have happened. They probably shoot me.

You know, they just shot my friend, what three days before that . . . .

8. Attrial, appellant identified this woman as his wife, Tina. (RT 2016.)
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(RT 1530-1531.) Appellant later noted that “They’re going to try and kill me

out there.” (RT 1538.)

9. Appellant Was On Parole

At the time of Deputy Blair’s murder, appellant was on parole, having
suffered two prior convictions f(;r assault with a firearm in violation of Penal
Code section 245, subdivision (a). The first conviction was suffered on October
16, 1989, and the second conviction was suffered on May 14, 1992. (See Peo.
Exh. 28 [abstract of judgment].) Appellant was sentenced to state prison for
both convictions. (RT 1036-1040.)

The terms of appellant’s parole included the following conditions:
(1) not to own, use or have access to or under his control any type of firearm or
instrument or device capable of Being used as a firearm; (2) not to associate or
to have any “contact of any form” with the Young Crowd Gang; and (3) to keep
his parole agent advised of his current residence (see Peo. Exh. 27 [conditions
of parole]). Ivan Boling, appellant’s parole officer, told appellant about these
conditions and that if he violated any of the conditions, he would “more than
likely” be sent back to prison. (RT 1017-1021, 1030-1040.)
B. Defense Evidence

Appellant presented a defense of self defense. According to appellant

and three others who claimed to witness the shooting, Deputy Blair, not
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appellant, fired first. Appellant. also attempted to demonstrate, through the
testimony of Deputy’s Blair’s ex-wife, that Deputy Blair had a volatile temper.
1. Appellant’s Testimony

At the time of Deputy Blair’s murder, appellant, a member of the
Young Crowd Gang, was on parole for a 1992 assault with a ’ﬁrearm. Prior to
the 1992 assault, appellant had been convicted and sentenced to prison for firing
a weapon at a man who “was messing around with my lady.” (RT 1874-1879,
1932-1934.) Appellant, when he was a juvenile, confessed to shooting a
woman. (RT 1927-1932.)

The police had harassed and verbally threatened members of the Young
Crowd Gang, including appellant, in the weeks and months prior to May 12,
1995. For example, in early April, when appellant denied to a deputy sheriff
knowing anything about a pending lawsuit against the Sheriff’s Department,
appellant was told by the deputy that the lawsuit was “coming up” and “You
guys [Young Crowd] want things to be rough around here and shit, you know.
You guys haven’t seen anything yet.” Another deputy sheriff told appellant,
“The Vikings are back.” Appellant, unaware of the Vikings, later found out that
the Vikings were “just a bunch of white cops that, you know, mess around with
homeys all the time.” Appellant was also told that the Vikings had tattoos and

“flashed” gang signs. (RT 1881-1885.)
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On the afternoon of May 12, 1995, appellant and other members of the
Young Crowd Gang gathered in the front yard of Kito’s residence. Kito lived
on Walnut three houses from the‘deadend near Ham Park. The gang members
engaged in a discussion of the “big problem” in the neighborhood: how “all the
cops [were] out-to get us.” While some gang members talked about how the
police tried to kill homeboy Rascal (Jose Nieves) like they had done some time
ago with homeboy Stranger in Watts, one of the “the little homeys” made a
comment “that we should just blast them fools [the police] from now on.”
Appellant explained that “me and my homey were having a conversation and it
was all kinds of people around piaying cards, playing dominoes . . .” when the
“little homey” made the comment about “blasting” the police. (RT 1879-1881,
1908-1911.)

At approximately 8:00 p.m., appellant was in an area between Emnest
Avila’s rear house and the front house at 5209 Walnut. Appellant retrieved two
loaded weapons — a .44 caliber revolver and a nine millimeter automatic —
hidden underneath the house. Appellant, who was wearing Docker pants and a
black sweater, placed the Weapohs in his waistband, walked out to the front of
the house where Avila was playing with the children in the yard, and walked
down the sidewalk on Walnut toward Kito’s house. While walking, appellant
saw “flashing . . . car lights.” Appellant turned around and saw the police

“swoop up on Ernie [Avila].” After appellant took another couple of steps, he
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heard a gunshot. Appellant ducke;d and turned around to see what was going on.
A police officer was holding a gun straight in front of himself and pointing it
toward the sidewalk. Avila was in a crouched down position and running.
(RT 1885-1889.)

The police officer fired anéther round at Avila. Appellant, who was
about 10 feet beyond the tree, yelled, “Hey man, what the fuck.” The police
officer, without any hesitation, turned and fired his weapon “right at
[appellant],” even though appeﬂant had his hands raised in the air and was
walking back toward the officer. The first bullet passed “pretty close” to
appellant’s head and caused appellant to fall up against the fence. Only after the
police officer fired more shots at him did appellant remove the .44 caliber
revolver from his waistband. Appellant fired all five rounds in his .44 caliber
revolver at the police officer because “that fool was trying to kill me.” The
police officer fell to the ground. Appellant ran to Martin Luther King
Boulevard, where he flagged down someone he knew that was driving a car, got
in, and was driven away. (RT 1889-1895.)

At the time of the shooting, appellant was aware of the Three Strikes
Law, but did not know whether he had one or two strikes. Appellant did not go
to the police afterwards because “I knew they would kill me.” Appellant also

did not think that anyone would believe that a police officer tried to kill his
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homeboy, then fired at appellant when appellant yelled at the officer. (RT 1895-1897.)

Appellant moved around a lot after the shooting because he “was edgy”
and “uncomfortable staying in one place, you know, for a long time. And I just
kept moving around.” Appellant told his sister Sasa that “a cop tried to smoke
me and my homey that night. And that’s why [the police officer] ended up
getting killed.” Appellant also ta;lked with Tony about the incident, but no one
else. Although appellant talked about what happened with others at Renele
Brooks’ house in Fontana, appellant “never said anything about what I did. The
term that was always used was the homey that did this. . .” According to
appellant, other than his sister and Tony, “everyone else pretty much saw it with
their own eyes. I didn’t have to tell nobody.” (RT 1897-1908.)

Appellant gave the .44 caliber revolver he used in the shooting to a
friend and told him to get rid of it. Appellant sold the nine millimeter and
transported marijuana in order to raise money before he left for Mexico.
Appellant denied making the telephone call outside the bar on the night of the
shooting. (RT 1907-1908, 1994-1996.)

Appellant met Deputy Blair in February 1994. Appellant did not know
whether Deputy Blair was a Viking. (RT 1908.)

Appellant was arrested on May 24, 1995. While lying on the ground
with the armed officers yelling at him, appellant thought “these motherfuckers

are going to kill me.” Appellant, who thought if he stayed on the ground he
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would be killed, “jumped up, and I started making a big old fuss right there,
man” in “order to save [my] life.” According to appellant, one of the officers
said, “Damn, if there weren’t so many witnesses,” after noting that appellant
looked at some bystanders. Appellant acknowledged he told the officers, “go
ahead motherfuckers, kill me.” (RT 1912-1919.)

Appellant admitted he made the statements read to the jury regarding
the conversation he had in Samoan with his mother and sister while he was in
custody. Appellant did not tell his mother that he shot Deputy Blair in self-
defense, or that Deputy Blair had fired at Avila. Appellant told his mother that
he was with Avila and that Avila had thrown a gun, causing the police to
approach them. At trial, appellant testified that he was not with Avila and did
not see him throw a gun. Several people told appellant they were willing to
swear that they were with him that night and give him an alibi. Appellant “just
wanted to lie my way out of it . . . because . . . nobody could place me at the
scene, you know.” (RT 1921-1927, 1947-1952, 1958.)

Appellant admitted he lied to the jury when he testified that he stayed
at his friend Lovo’s house after the shooting. Appellant actually stayed at the

house of the “Border Brothers” who lived near Ham Park. (RT 1980-1985.)
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2.

Appellant’s Witnesses Who Claimed Deputy Blair Fired
First

[Continued to next page, due to computer formatting difficulties.]
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Appellant presented three witnesses who claimed Deputy Blair fired
first.

a. Ernesto Avila

On May 12, 1995, at approximately 8:00 p.m., Ernesto Avila, a
member of the Young Crowd Gang, was standing in the front yard at 5209
Walnut talking to his five-year old daughter and her friend. Appellant walked
down Walnut past Avila and “prétty much up the street” toward Kito’s house,
where Young Crowd gang members congregated. While talking to the children,
Avila heard the sound of “squeaky brakes” and then observed a black and white
police patrol car “coming around the corner pretty fast” onto Walnut. Avila told
the children to go inside the house. Avila walked down the sidewalk on Walnut
toward Kito’s house and Ham Park. After he turned back and observed the
patrol car again, Avila, who was on parole, reached into his waistband, removed
a 45 caliber revolver which he carried for “protection,” and “threw it” past a tree
where a red Toyota was parked. Asnoted by Avila, he “chucked [the .45 caliber
revolver] pretty far. As far as I could gét itto go.” (RT 1589-1598.)

Avila bought the revolver “off the streets™ and carried it for protection
from rival gang members, as well as members of the Vikings, a clique within the
Los Angeles County Sheriff’s Department consisting of police officers who “do
basically the same thing that rival gang members do” including throwing [gang]

signs and shooting people. Avila considered the Vikings to be an enemy gang;
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tensions between Young Crowd and the Sheriff’s Department were high since
1984 or 1985. About five days before May 12, 1995, deputy sheriffs shot a
Young Crowd Gang member in the back. Vikings performed “flashlight
therapy” in which gang members were beaten with a flashlight while forced up
against a patrol car. According to Avila, Deputy Blair had stopped him three or
four times in the past and gave him “flashlight therapy” more than once. Avila
maintained that during the prior contaéts, Deputy Blair said, “Fuck Young
Crowd, this is the Vikings” and that the Vikings wanted “to beat up the Young
Crowd.” Avila also testified he had seen Deputy Blair “throw” Viking gang
signs. (RT 1595-1604, 1611-1612, 1652-1654.) Avila maintained that Deputy
Blair performed flashlight therapy on him in June or July 1994. Avila was sent
to prison on June 4, 1994 and stayed there for about a year. (RT 1467, 1646-
1652.)

After throwing the revolver, Avila took a few steps and stopped when
the patrol car pulled up against the sidewalk. Avila turned around toward the
patrol car, “threw [his] hands to the side,” and said, “What’s up?”” The driver’s
door of the patrol car “flew open” and Deputy Blair, whom Avila recognized
from prior contacts, got out of the car “pretty quick” and “had his [Deputy Blair]

2

gun already drawn.” The gun was pointed at Avila who thought, based on
Deputy Blair’s facial expression, that Deputy Blair “was planning to shoot.”

Avila, who was only 15 feet from Deputy Blair, ducked and ran back toward his
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house. Deputy Blair fired shots at Avila. Avila heard shots “whizzing” by his
head. As Avila continued running and ducking, he “heard more [shots] and it
was like an exchange . . . and [ ju‘st kept running.” Avila believed the gunshots
were fired from two different guns; a bigger one and a smaller one. Although
some of the shots were fired from Deputy Blair, Avila did not know where the
other shots were coming from. In all, Avila heard between 5 and 15 shots fired.
Avila did not see who fired first. (RT 1597-1611, 1622, 1696, 1720-1721.)

Avila ran into his house where he stayed with family members.
Because he was scared, Avila told those gathered inside his house that he did not
know what happened outside. -The next morning, Avila was taken to the
Century Station and questioned by police. Avila lied to the police and told them
that at the time of the shooting he was inside his house taking a shower. Avila
lied to the police because a police officer had been shot and “I didn’t want to be
placed outside [the house] because they would have took me to jail.” (RT 1612-
1615, 1620.)

When arrested on May 24, 1995, Avila again lied to the police and told
them he was in the shower at the time of the shooting. Avila explained he lied
“because I didn’t want to let them know that I knew anything about [the
shooting incident]” because I was ““scared that [the Vikings] would try and get
me” because of Deputy Blair’s death. Deputy sheriffs threatened Avila after the

shooting. In one incident, deputy sheriffs forced Avila into a car, said they
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believed Avila was involved in the killing of Deputy Blair, and said, “You guys
fucked up. You killed one of ours and we are going to kill ten of yours.” (RT
1615-1618.)

b. Douglas Bristol -

On May 12, 1995, at approximately 8:00 p.m., Douglas Bristol, who
lived in the rear residence at 5237 Walnut, was standing with others in the front
yard of Kito’s residence. At some point, a patrol car came around the comer
“normally” nd everyone in Kito’s yard tummed and looked. The patrol car “then
abruptly went to the curb” on Walnut. The driver and passenger doors of the
patrol car “swung” open. Just as the patrol car was stopping, the driver
“jump[ed] out [of the patrol car] with a gun in his [left] hand. And he was just
about ready to place both hands on the gun” when the police officer fired two
to three rounds toward the fence where two individuals were standing. The
person standing by the tree in the area of the fence had his hands up in the air

”

and said, “hey, hey, hey” or “Whoa, whoa, whoa.” The police officer then
turned toward that individual and fired more shots in the direction of the tree
(which was the same direction of Kito’s yard). As the police officer turned,
“that’s when the rounds started going over our head.” Bristol heard a “volley”
of gunshots between two different guns. The group that had gathered in Kito’s

yard ducked and ran for cover. Bristol ran back to the rear house where he

resided. (RT 1734-1748.)
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In all, Bristol heard between six and nine shots fired. Bristol explained
that “first it was the police officers rounds, then it was a combination of two
different guns going off. And that’s the volley.” Bristol saw the police officer’s
firearm discharge with slight flame and slight smoke. The police officer fired
first in the direction of the fence and then, approximately one second later, in
the direction of the tree, which was in line with where Bristol and the others
were standing in Kito’s yard. As noted by Bristol, “You could hear [the bullets]
ring, you could hear them spin, RRRRRH, that is pretty close.” (RT 1748-
1751.) After the shooting, Bristol whispered to Nancy Pantoja, “I think Smoky
didit” (RT 1771.)

Bristol lied to the police when he was interviewed following the
shooting because he “was more gfraid of what was going on.” Bristol talked to
the police two days later and told them what he had observed at the time of the
shooting except for the fact that the person running from the tree toward Kito’s
house was “Smoky.” Although Bristol was not a member of the Young Crowd
Gang, he “was born and raised [in the neighborhood]. I have known them all
since they were kids.” (RT 1751-1754.)

c. Charlotte Bristol

Charlotte Bristol, who was five years old at the time, observed a
shooting incident down the street while standing outside Francis’s house on

Walnut. Charlotte observed a police officer get out of a patrol car and start
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shooting at “one of the homeboys.” The police officer first shot straight ahead
and then to the left. Charlotte saw the police officer fall to the ground after
being shot by one of the “homeboys.” Although Charlotte did not know what
happened before the “homeboy” shot the police officer, she was “sure” the
police officer shot first “Because I saw it.” (RT 1848-1858.)
3. Appellant’s Unsuccessful Effort To Demonstrate Deputy

Blair Had A Volatile Temper

The defense called Rebecca Blair, the wife of Deputy Blair from 1983
to 1994, in an effort to demonstrate that her former husband had a volatile
temper during their marriage. However, Ms. Blair repudiated the contents of the
sworn declaration she filed during the divorce proceedings with Deputy Blair.
Ms. Blair explained that the declaration, which the defense had relied on, was
prepared by her attorney after Deputy Blair filed for divorce. Ms. Blair signed
the declaration -- which related Deputy Blair got upset, broke furniture, and
physically attacked her — because she was upset and hurt by her then-husband
engaging in an affair with a woman he later married. Ms. Blair indicated the
declaration was merely an effort to “get back” at her husband. (RT 2077-2079,
2094-2099.)

4, Other Defense Evidence
It was stipulated that there was a tattoo on the posterior aspect of

Deputy Blair’s left leg. The tattoo consisted of blue and red diagram of a Viking
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with the letters “LXXI” above the head measuring two and one-half to three
inches. (RT 2101-2102.)

Before appellant was arrested, the police publicized a $150,000 reward
for assistance in finding the person who shot Deputy Blair. Detective Reynold
Verdugo mentioned the reward. to appellant’s wife, Tina Fuiava, after she
provided the “break in the case.” (RT 2050-2051, 2055.)

Jesus Alfaro told Detective Verdugo that Alfaro overheard the man on
the telephone outside the bar say, “I shot somebody.” Alfaro did not tell
Detective Verdugo that he heard the man say, “I just shot a policeman.” (RT
2052-2053.)

Jose Nieves and six or seven other persons lived in a house. Nieves
and most of the other persons who lived in the house were associated with or
members of Young Crowd. Several persons painted a truck which was in
Nieves’ yard with a sheriff’s star and wrote, “Fuck the sheriff” on the passenger
door. Approximately two or three weeks later, on May 7, 1995, Nieves was
shot. (RT 1797-1810.)

C. Rebuttal Evidence

A couple of days following the shooting of Deputy Blair, Ermesto Avila
told his parole agent, Claretha Jackson, that at the tifne of the shooting he (Avila)
was 1nside his house taking a shower and “didn’t know anything about” the

incident other than that a deputy sheriff was shot about 50 feet in front of his
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residence. Avila also said that the children playing in the yard in front of his
residence did not see anything. (RT 1811-1814.) Sometime later, Avila told
agent Jackson that he moved out ~of his residence on Walnut and moved in with
his brother-in-law in Compton because he “feared for his life.” (RT 1814-1815.)

Agent Jackson interviewed Avila in jail two to three days after Avila
was arrested on May 24, 1995.. At that time Avila related the following: a
couple of hours before the shooting incident, several members of the Young
Crowd Gang, including Avila and appellant, were “hanging out and drinking”
at Kito’s residence on Walnut; the gang members discussed the Sheriff’s
Department harassment of thefn, as well as a pending lawsuit against the
Sheriff’s Department because of the Viking gang within the Sherriff’s
Department; there was also a discussion about “killing” a deputy sheriff because
of the harassment; specifically, there was discussion about how “they was going
to shoot one of them [a deputy sheriff] or do something or blast one of them or
do something to that effect” the next time the police came around harassing
them. Auvila also told agent Jackson, “Just because . . . my fingerprints may be
on the gun [which was present at Kito’s that afternoon] doesn’t mean that I had
anything to do with the shooting.” (RT 1815-1818, 1820-1821, 1824.) Avila
also told agent Jackson that when he heard the patrol car approaching that
evening, he went inside his house to take a shower. But when questioned

further, Avila stated he went inside his house “because he didn’t want any
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trouble and then he heard the shots. And he didn’t come out at that point
because he didn’t want to get involved with a shooting.” (RT 1818-1821, 1824.)
II. Penalty Phase Evidence
D. The Prosecution’s Case In Aggravation
1. Prior Unadjudicated Acts of Violence
The prosecution introduced evidence of four prior acts of violence.
a. The Two Shooting Incidents On September 9,
1984

On September 9, 1984, at approximately 9:30 or 10:00 p.m., Manuel
Ramirez was driving southbound on Louise in a two-door 1968 Malibu
Chevrolet. Also in the car were Ramirez’s 10-or-11-year-old sister, two brothers
(8 and 17 years old), a S-year-old child, and Cristina, a woman in her mid forties.
Cristina, who was “probably” a gang member, was sitting in the front passenger
seat of the Malibu. The group was en route from Cristina’s house to the
residence of Cristina’s boyfriend. After Ramirez stopped for the stop sign at
Beachwood and proceeded through the intersection, an unidentified person
standing on the left hand side of the street by a mailbox, yelled out “Manuel.”
Ramirez slowed down, placed his hand out the driver’s window, and waved
“Hi,” even though he did not know who he was waving at. Thereafter, Ramirez
sped up and when he got to the middle of a “pitch black™ school field on the

right side of the street, he heard what he thought were the sounds of firecrackers
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coming from the field. However, one of Ramirez’ brothers told him they were
the sounds of bullets. Cristina then said, “I’'m hit.” Ramirez pulled over.

2

Cristina was “bleeding a lot” fr'om “her right side jaw.” Ramirez sped to a
nearby hospital where Cristina received &eaﬁnent for her wound. (RT 2394-
2404.)

Two to three days after the above shooting incident, Los Angeles
County Deputy Sheriff Kele Kaulana Kaono, assigned to the Operations Safe
Streets Gang Detail in Lynwood, interviewed appellant.  Appellant
acknowledged his participation in two shooting incidents at the intersection of
Beachwood and Louise on Septémber 9, 1984. The incidents occurred within
minutes of each other and appellant used a .22 caliber sawed-off rifle during
each incident. Appellant explained that on September 9, 1984, he and others
went to the area of Beachwood and Louise to “crash” a party. However, after
being rejected at the party, appellant saw a white car skid in the area. Since he
thought the car contained rival gang members, appellant retrieved the .22 caliber
gun he had previously “stashed” in the bushes, and opened fire on the white car.
Appellant told Deputy Kaono “that if he believed someone was a gang member
or arival to his gang, then he shot at them.” Appellant also told Deputy Kaono

that within minutes of the shooting at the white car another car (the blue car

driven by Ramirez) came by the area and appellant opened fire on the occupants
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of the car because he believed it contained “faggot Segundo gang members.’
(RT 2419-2432.)

Deputy Koano interviewed Christina a week after the shooting
incident. Christina had a gunshot wound in her jaw area and had difficulty, both
physically and emotionally, talking about the incident. (RT 2441-2443.)

b. The Shooting Incident Prior To September 9,

1984

During the interview Witil Deputy Kaono, appellant admitted to another
act of violence which occurred a couple of weeks to a month prior to September
9, 1984. Appellant related that sometime before the shooting incident there was
a “confrontation” with a group of Segundo gang members at Ham Park. After
the incident, appellant went to a homeboy, related what had occurred, and
indicated “he wanted a gun in the event the Segundoes would return, he would
be ready for them.” Appellant apparently did not wait for the Segundoes to
return. Appellant related to Depu& Kaono that he and other gang members went
to the Segundoes “turf” and fired into a car which they believed contained
members of the Segundo gang. There was no reason for firing into the car other
than the earlier incident at Ham Park. (RT 2423-2424, 2430-2438.)

¢. The Shooting Incident On March 14, 1992

On March 14, 1992, at approximately 1:15 a.m., Los Angeles County

Deputy Sheriff Matt J. Brady responded to 12318 Halo Drive in Lynwood where
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he encountered shooting victims Dee Dee Carr and Clifton Hill. Carr suffered
a bullet wound on her head. The bullet passed through her hair along the top of
her skull. The bullet actually removed pieces of hair from her head. The bullet
did not penetrate the skin but it passed from front to back along the top of her
head and “it looked like the bullet passed right through her hair but touching the
scalp.” Carr and Hill describeci the shooting, the vehicle involved, and the
perpetrator. Shortly after the shooting incident, Hill identified appellant as the
shooter at a field show-up. (RT 2603-2610.)
2. Victim Impact Evidence
The prosecution introduced victim impact evidence from family
members and coworkers.
a. Family Members
Diana Blair, Deputy Blair’s wife of five months, told the jury that “We
did everything together” and “planned our whole future basically up until
retirement, [including] what kind of rocking chairs we were going to have.” As
noted by Mrs. Blair,
We did everything together. We went to school together. We worked
together. We lived together. Everywhere we went, we were always
together.
(RT 2555-2559.) Mrs. Blair informed the jury that her husband’s death

“gypped” her of the rest of her life:
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I wish we wouldn’t have waited to have a baby. I wish I could
have-I don’t know. It is just —all kinds of thoughts were running
through my head.

We had everything planned out and just when I got to the hospital

and they took me in the room and said he was gone, it’s like I died too

I lost everything. I lost my whole life. My best friend, my love.

I lost his kids. I lost our kids that we planned on having. I lost

my whole future, everything — everything in my life just revolved
around him and just in one second it was gone.
(RT 2565.)

Mrs. Blair also related that she talks to her husband “all the time” about
what is going on in her life: “There’s just not a second that goes by that I don’t
think of him and I wish that he was here with me. It’s like a part of me missing.”
(RT 2568.)

Rebecca Blair, the ex-wife of Deputy Blair, related that she talked with
Deputy Blair about their children the very day he was killed. Deputy Blair told
her that since he was sick it might not be a good idea for him to have the
children over the weekend. When she found out later in the day that her
ex-husband had been killed, “There’s no words [to explain what she was

feeling]. He is the father of my children.” Rebecca was upset and angry over
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the “missed opportunities™ for her children. As she explained, “there is no
opportunities [for the children] td see their father, have him there, turn to him if
they need him. He’s not there. They can’t turn to him.” (RT 2540-2552.)

Olga Blair, the Hispanic mother of Deputy Blair, testified her son,
when he was seven years old, told her that he wanted to be a deputy sheriff.
Deputy Blair “tried to protect” his mother from what he did on the job. When
she saw the body of her dead son at the hospital, Mrs. Blair said, “I will miss you
forever.” Mrs. Blair noted that she prays to her son every night “just to tell him,
please be here for us, to please watch over the children when they are growing
up that they go in the right direction just like I led him into.” Mrs. Blair testified
she was “very proud” of her son. (RT 2531, 2536-2539.)

Wayne Blair, the father of Deputy Blair, related that when he heard of
his son’s death, he felt “helpless, hopeless and very sad.” Mr. Blair indicated it
was “devastating” to see his son at the funeral home: “He was such a good kid.
He was a good man. Just wasn’t right. He didn’t deserve to be there.” The
death of his son changed “everything” for Mr. Blair:

just every aspect of my life changed. Everything I do, I remember him.
. [M] - . . Everything that happens, [ remember things from his
childhood, things from our vacations, just everything brings back

memories.
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Mr. Blair testified that “I still want to be able to tell him how much I love him
and how much [ miss him.” (RT 2615-2620.)

Stephen Blair, Jr., the 12-year-old son of Deputy Blair, testified his
father “did a good job” as a police officer and “he got shot.” Stephen misses his
father “being around, and I just miss him a lot,” especially around Christmas.
Stephen also misses his father being able to watch him play baseball. Stephen
visits his father’s grave and “talks” to him at night when he is about to go to
sleep “because I miss him.” (RT 2524-2529.)

Joseph Blair, the eight-year-old son of Deputy Blair, misses his father
“all the time.” (RT 2522-2523.) And, Michael Blair, the six-year-old son of
Deputy Blair, related that his father is “in heaven.” (RT 2520-2521.)

b. Coworkers

Deputy Sheriff Robert Lyons, Deputy Blair’s partner, described Deputy
Blair as “a best friend” who “made me really enjoy” the job of being a police
officer. Deputy Lyons, who “felt guilty that [he] let someone else take [Deputy
Blair’s] life,” explained that Deputy Blair was a “very honest and truthful
person” whom he “compares eyerybody else to.” Deputy Lyons, who had
Deputy Blair’s employee number inscribed on a pocket knife so Deputy Blair
could be “with me at all times,” told the jury he still had the uniform he wore the

night of the shooting because “it’s the only thing [ have left.” (RT 2407-2417.)
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Deputy Sheriff Jack Tarasiuk met Deputy Blair in 1988 when they
were both trainees in Lynwood. Deputy Blair, who had about two weeks more
training, “basically cheered up” Deputy Tarasiuk when he (Tarasiuk) arrived in
Lynwood. Deputy Blair told him “that it wasn’t that bad. | That I would be all
right.” They became “best friends” after that time. Deputy Blair showed Deputy
Tarasiuk how to be a deputy sheriff. Deputy Blair encouraged Deputy Tarasuik
to remain in law enforcement. (RT 2493-2512.)

Deputy Blair’s death affected Deputy Tarasiuk “in many ways.”
Deputy Tarasiuk explained that V‘vhen Deputy Blair died, that “part of me died
with Steve, basically. That can never be replaced.” Deputy Tarasiuk wears a
bracelet in memory of Deputy Blair who taught him to spend the “extra minute”
with people for positive feedback. Deputy Tarasiuk also wrote a poem reflecting
his sentiments toward the loss of Deputy Blair. The poem is entitled, “Mr.
Lynwood,” which was Deputy Blair’s nickname because he was dedicated to the
city of Lynwood. (RT 2501-2515.)

Deputy Sheriff Richard Westin met Deputy Blair in 1990 when Westin
was a new recruit at the Lynwood station. Deputy Blair went out of his way to
make friends with Westin. They had a common interest in cars and “became
best friends.” (RT 2448-2452.) Deputy Westin “admired” Deputy Blair: “I am
trying to be like he was . . . . I always viewed him as someone I wanted to be

just like and his memories stay with me.” (RT 2453.)
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Deputy Westin described Deputy Blair as “calm,” “professional,” and
“a very non-offensive person.” Deputy Blair was reluctant to shoot at suspects
even though he was legally entitled to do so. Deputy Westin related that the only
time Deputy Blair shot at a suspeét was when Deputy Blair was up against a wall
and the suspect was going to stab him with a spear. Deputy Westin testified
there were

countless times where I witnessed myself where [Deputy Blair] could

have just shot somebody and he didn’t. He had a reverence for life and

a degree of professionalism that was well beyond what would be

expected of a deputy sheriff.
(RT 2454-2457.) Deputy Blair received over ten commendations. One of the
commendations was for arresting a murder suspect without the use of deadly
force in a situation where he was entitled to use such force. The commendation
is posted in the briefing room of the Lynwood station as a “source of inspiration,
the epitome of excellence, professionalism.” (RT 2466-2475.)

Deputy Westin thinks about Deputy Blair “all the time.” He wears a

bracelet in Deputy Blair’s memory because it gives him strength and “I’ll never

forget him.” (RT 2458-2460, 2465.)

9. The prosecution also introduced evidence that the Vikings is a group
of tightly knit deputies who are good friends. The group has nothing to do with
race, since it includes members from various races, including Blacks and
Hispanics. The Vikings is merely a “bunch of guys that hang out together.”
The tattoo of a Viking on the member’s leg is optional and is not “sinister or
sadistic or evil.” The tattoo is merely “a personal preference that is a decision
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E. Appellant’s Case In Mitigation
Appellant testified on his behalf and presented several family members, as
well as non-family members, in support of why the jury should spare his life.
1. Family Members
Sasa Fuiava, appellantfs older sister who grew up with appellant,
related that they were raised in “a very active family” and that appellant
participated in family activities except “when he was locked up.” As a child,
appellant was active in church activities and the Boy Scouts. As an adult,
appellant interacted well with the children around Lynwood who referred to him
as “Uncle Freddie” or “Uncle Smoky.” Appellant was “protective” of his family
and friends “anyway possible.” Notwithstanding appellant’s past problems, “as
a character and as a person, [appellant] is a great father to his -- to Amanda.
And also a great uncle to everybody, to all of our nephews and nieces.”
Appellant also “cared a lot” about his parents and “became really close . . . to the
family and stuff” following his father’s death. Sasa maintained appellant did not
deserve the death penalty because “he protected a friend and himself.” (RT
2625-2632.)
Sopo Fuiava, appellant’s younger sister, grew up with appellant and

“played around a lot” with him in such activities as wrestling, softball and

based on your personal belief.” Deputy Sheriff Bryan Hunt, an African
American member of the Vikings with a Viking tattoo, noted he has the tattoo
because he is “proud of Lynwood. I am proud of the station and proud of the
guys that I associate with.” (RT 2458-2459, 2587-2590.)
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volleyball. Appellant was active in church activities and the Boy Scouts. One
of appellant’s nieces referred to him as “daddy” because appellant “was always
there for her.” Sopo thought the jury should spare appellant’s life because “you
guys don’t know the other side [of appellant] like we do” and “I’'m sorry for
what he did but I truly believe that he did it to save his own life.” (RT 2641-
2646.)

Toetu Fuiava, appellant;s older brother, grew up with appellant. They
played basketball together “or just to hang out, go to the arcades . . . normal
things brothers do.” Toetu described appellant as “a loving, caring person” who
“spoils” children by giving them whatever they want. Toetu believed the jury
should spare appellant’s life because “he was always there for everybody” and
he “protects the little [children] from the big bullies that come around the
neighborhood and do bad things.” (RT 2650-2653.)

Melinda Fuiava, appellént’s seven-year-old sister, testified she liked
appellant “because he’s nice to me. And he plays with me and he jokes around
with me.” Melinda thought the jury should “let [appellant] go” “because I don’t
think that he really did anything wrong.” (RT 2682-2684.)

Lausei Fuiava, appellant’s mother, related that as a child, appellant was
active in church activities and the Boy Scouts. Appellant was “always there

when I need him” and “he’s the one that take care of the kids for me.” The jury
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should spare appellant’s life, accerding to Mrs. Fuiava, because “I love my son
very much.” (RT 2694-2696.)

Cassandra Miller Noa, appellant’s sister-in-law, has known appellant
since junior high school. Appellant is “loving” and he has “a good heart” and
“is very caring.” Ms. Noa thoughf the jury should spare appellant’s life because,
“If the jury would decide to give him the death penalty, like previous family
members have said, that a big part of their life would be taken away.” Ms. Noa
explained that appellant’s heart goes out to people beyond his family. (RT 2661-
2665.)

2. Non-Family Members

Elizabeth Nuno went to school with appellant. Appellant “has always
been there when I needed him fof my kids . . . if I needed someone to talk to, he
would always be there for me.” Ms. Nuno described appellant as a “loving” and
“caring” individual who “tries to be there for whoever needs him.” (RT 2667-
2668.)

Terri Clark went to school with appellant and knows him “like a
brother.” She described appellant as a “good” and “kind” person who “does
good things.” (RT 2687-2698.)

Anastacia Ventura, a detention officer for the Los Angeles County
Probation Department who grew up with appellant, testified, “I can only

piggyback on the rest of those who came up here to testify on [appellant’s]
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behalf.” Ms. Ventura thought the jury should spare appellant’s life “because we
can still touch him.” As noted by Ms. Ventura,
For you to take him would bé to take all that we have of him, not only
a piece of her heart or her heart or his heart, but something from us that
we won’t be able to talk to anymore.
(RT 2669-2677.)
3. Appellant’s Testimony
Appellant testified on his own behalf at the penalty phase. Appellant
testified the jury should spare his life
for my family, for my friends, those who care about me, those who
love me and especially my mom and those who know me better than
- this jury does and better than anybody who came up here and tried to
make me out to be the monster that they tried to make me out to be.
Appellant continued,
Those who love me and care about me know the real me, the person
that ain’t no way in hell could have killed Deputy Blair that night in
cold blood like they portrayed in this courtroom.

(RT 2707-2708.)
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APPELLANT’S CONTENTIONS
1. The trial court erred when it denied appellant’s motion for new
trial or modification of the verdict because the evidence shows that he is
innocent. (AOB 46-57.)

2. The trial court’s exclusion of certain defense evidence “crippled”
appellant’s defense, requiring reversal of the judgment. (AOB 58-102.)

3. The trial court’s discharge of juror number eight, Mr. T., during
deliberations and its denial of appellant’s motion for a new trial due to that
discharge requires reversal of the judgment. (AOB 102-134.)

4. The two substitutions of jurors during deliberations “served inevitably
to coerce the verdicts,” requiring reversal of the judgment. (AOB 135-139.)

5. The trial court’s failure to determine whether other jurors were tainted
by courtroom behavior by supposed associates of appellant that caused at least
one juror to become fearful and contributed to her discharge requires reversal of
the judgment. (AOB 140-153.)

6. The trial court’s denial of defense counsel’s motion to continue trial for
three days because he needed that time to adequately prepare requires reversal
of the judgment. (AOB 154-162..)

8. The court’s admission of irrelevant and prejudicial evidence requires

reversal of the judgment. (AOB 172-191.)
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9. The trial court’s rulings permitting the prosecution to present evidence
supporting appellant’s motive to shoot but excluding like evidence of Deputy
Blair’s motive to shoot worked a particular unfairness that requires reversal of
the judgment. (AOB 191-195.)

10. The admission over objection of the preliminary hearing testimony of
Martha Godinez requires reversal of the judgment. (AOB 195-202.)

11. The instruction permitting the jury to find guilt based on appellant’s
propensity for violence requires reversal of the judgment. (AOB 202-216.)

12. Prosecutorial misconduct during the guilt phase requires reversal of the
judgment. (AOB 216-286.) |

13. The trial court’s denial of appellant’s motion for discovery of
documents from police personnel files helpful to the defense requires reversal
of the judgment. (AOB 286-290.)

14. Cumulative prejudice requires reversal of the guilt judgments. (AOB
290-292.)

15. The trial court’s voir dire of the venirepersons concerning their ability
to make a fair penalty decision, and its excusal of venirepersons whose views
favoring a life sentence did not substantially interfere with their ability to render
a fair penalty determination, organized the jury to return a verdict of death and

thus requires reversal of the judgment. (AOB 293-303.)
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16. The admission of a range of improper evidence under the guise of
victim impact evidence requires reversal of the judgment. (AOB 303-318.)

17. The trial court’s admission of evideﬁce that appellant confessed to
committing two shootings, though there was no independent evidence of any
such shootings and there were many reasons to suspect that he did not so
confess, requires reversal of the judgment - particularly because the court’s
evidentiary ruling was aggravated by related instructional error. (AOB 318-
328.)

18. Limiting to five minutes counsel’s consultation with appellant
concerning his proposed testimony at the penalty phase requires reversal of the
judgment. (AOB 328-332))

19. The trial court’s refusal to permit appellant to express his sorrow for the
suffering Deputy Blair’s death caused his family and limitation of his testimony
to “what the sentence should be” require reversal of the judgment. (AOB 333-
338.)

20. The exclusion of evidence in the penalty phase concemning the fear and
loathing that the Sheriff’s Department created in appellant’s community and the
civil rights lawsuit that resulted from such, aggravated by admonitions to the jury
that this evidence was remote and irrelevant and should be disregarded, requires

reversal of the judgment. (AOB 339-345.)
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21. The exclusion of evidence of the deleterious impact appellant’s death
would have on others was error that requires reversal of the judgment. (AOB
345-349.)

22. The trial court’s refusal to instruct on lingering doubt as a relevant
consideration requires reversal of the judgment. (AOB 349-358.)

23. Prosecutorial miscondu;:t in the penalty phase requires reversal of the
judgment. (AOB 358-386.)

24. The failure of California’s death penalty law to meaningfully
distinguish between those murders in which the death penalty is imposed from
those in which it is not requires reversal of the judgment. (AOB 386-398.)

25. The judgment must be reversed because it was not premised on
findings by a unanimous jury beyond a reasonable doubt of the presence of one
or more aggravating factors that 6utweigh mitigating factors. (AOB 398-410.)

26. California’s death penalty statute, as interpreted by this Court and as
applied to appellant, violates the United States Constitution, requiring reversal
of the judgment. (AOB 410-435.)

27. Impermissible race factors contributed to the judgment, requiring
reversal. (AOB 435-440.)

28. Cumulative prejudice requires reversal of the death judgment. (AOB

441-442.)
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29. Appellant was denied an impartial decisionmaker, requiring reversal.
(AOB 443-446.)
RESPONDENT’S ARGUMENT

1. The trial court properly denied appellant’s motion for a new
trial or modification of the verdict.
A. Standard of review applicable to sufficiency of the evidence
claims.
B. Sufficient evidence showed appellant did not act in self-
defense.
C. Sufficient evidence supported appellant’s conviction on a
theory of willful, deliberate, and premeditated murder .
D. Sufficient evidence supported the special-circumstances
finding.
2. The trial court’s exclusion of certain defense evidence was proper.
A. Relevant facts.
B. The trial court properly excluded the evidence.
C. Appellant’s claims of state and federal constitutic;nal error
have been waived; in any event, such claims are meritless.
3. The trial court properly discharged Juror Number Eight, Mr. T.
A. Factual background.
B. Analysis.
C. The trial court properly denied the motion for a new trial.
D. Appellant’s double jeopardy claim is meritless.
4. The trial court did not coerce the verdicts by substituting two
jurors.
A. Factual background.
B. Analysis.
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5. The trial court properly refrained from questioning the jury
regarding courtroom behavior by two women associated with appellant .

A. Factual backgfound.

B. Analysis.

6. The trial court properly denied defense counsel’s motion to
continue the trial.

A. Factual background.

B. Analysis.

7. The trial court’s voir dire of the jury was proper.

A. Factual background.

8. The trial court properly admitted evidence.

A. General principles.

B. The trial court properly admitted evidence of appellant’s
criminal history.

C. The trial court properly admitted Deputy Lyon’s testimony
regarding Deputy Blair’s police work.

D. The trial court properly admitted Deputy Harris’s testimony
regarding Deputy Lyons’ perception of the direction of the
gunfire.

E. The trial court properly admitted photographs of a simulated
shotgun in a mock patrol vehicle.

F. The trial court properly admitted a photograph of a
mannequin dressed in Deputy Blair’s bloody uniform.

9. The trial court properly and evenly applied Evidence Code section
352.
10. The trial court properly admitted the testimony of Martha Godinez.

A. Factual background.

B. Analysis.
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11. The admission of appellant’s prior violent acts under Evidence

Code section 1103, subdivision (b), to prove his violent character, and the trial

court’s corresponding instruction, did not violate appellant’s constitutional

rights.

A. Factual background.

B.

Analysis.

12. There was no prosecutorial misconduct.

A.

J.

~E 0 T"MmU 0w

General principles.

Opening statement.

Cross-examination.

Examination of Deputy Lyons.

Examination of Nieves.

Examination of Brooks and Frausto.

Examination of Jackson.

The prosecutor did not attempt to deter Avila from testifying.
Closing arguments.

The alleged misconduct did not prejudice appellant.

13. This court may review the trial court’s in camera transcripts

regarding appellant’s Pitchess motion.

A.
B.

Relevant background.
Analysis.

14. There was no cumulative error at the guilt phase which requires

reversal of the guilt verdicts under state law or the federal constitution.

15. The trial court properly voir dired the venire persons regarding

their views on the death penalty, and the for-cause excusals of prospective jurors

C. and L. were proper.

A. Relevant proceedings.

B.

Legal discussion.
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16. The trial court properly admitted victim impact evidence.

17. The trial court properly admitted appellant’s statements that he
committed two additional shootings in 1984 and there was no related
instructional error.

A. Factual background.
B. Analysis.

18. The trial court did not unduly restrict the amount of time defense
counsel had to consult with appellant prior to appellant testifying on his own
behalf at the penalty phase. .

A. Relevant proceedings.
B. Legal analysis.

19. The trial court did not prohibit appellant from expressing remorse
or sympathy for Deputy Blair’s family.

| A. Factual background.
B. Analysis.

20. The trial court properly restricted evidence of lawsuits filed against
Lynwood deputies.

A. Factual background.
B. Analysis.

21. The trial court properly limited testimony regarding the impact that

appellant’s execution would have on his family.
A. Factual background.

22. The tnial court properly refused appellant’s requested instructions
on lingering doubt.

A. Relevant proceedings.

B. Legal analysis.
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23. Appellant waived most of his claims of prosecutorial misconduct

during the penalty phase; in any event, there was no such misconduct and/or any

misconduct was harmless.

A.
B.
C.
D.

Relevant law.
Claims of improper question and courtroom behavior.
Claims of misconduct during closing argument.

Harmless error.

24. The special circumstances in section 190.2 adequately narrows the

class of persons eligible for the death penalty.

25. California’s death penalty law does not require findings by a

unanimous penalty jury beyond a reasonable doubt of the presence of one or

more aggravating factors that outweighed mitigating factors.

26. California’s death penalty law is constitutional.

A.
B.

Section 190.3, factor (a), is not impermissibly overbroad.
The trial court was not required to delete inapplicable factors
from the statutory list of sentencing factors.

The trial court did not err in refusing to label the statutory
factors as aggravating or mitigating factors.

Adjectives used in conjunction with mitigating factors did
not act as unconstitutional barriers to consideration of
mitigation.

The jury instruction regarding life without possibility of
parole was proper.

The trial court was not required to instruct on the
presumption of life .

The jury is not required to base a death sentence on written

findings regarding aggravating factors.
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H. Intercase proportionality review is not required by the federal
or state constitutions.
I.  Miscellaneous alleged constitutional defects.
J.  Alleged insufficiency of post-conviction relief in federal and
state courts.
27. Race was not a factor in appellant’s trial.
28. There was no cumulative error at the penalty phase which requires

reversal of the death judgment.
29. Appellant has failed to demonstrate he was denied an impartial

trial judge.
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ARGUMENT
I.
THE TRIAL COURT PROPERLY DENIED
APPELLANT’S MOTION FOR A NEW TRIAL OR
MODIFICATION OF THE VERDICT

Appellant contends the trial court erred when it denied his motion for
new trial or modification of the verdict because the evidence shows that he is
innocent. Appellant also contends that there was insufficient evidence to
support the judgment, violating. the Due Process Clause of the Fourteenth
Amendment. (AOB 46-57.) Appellant’s claims lacks merit.

A. Factual Background

Appellant filed a motion for a new trial and/or reduction of the first-
degree murder charge pursuant to Penal Code section 1181, subdivision 6, which
provides that a court may grant a new trial where a verdict or finding is contrary
to the law or evidence. Appellant specifically contended that there was
insufficient evidence to show he did not act in self-defense and that there was
insufficient evidence of premeditation. (CT 790-793.) The trial court denied the
motion, specifically stating “the evidence was overwhelming of the guilt of
[appellant], and some of the most compelling evidence came from his own
mouth in his admissions to his mother and his sister while he was incarcerated
here in the county jail.” The trial court also stated that it “strongly disagree[d]”
with the argument that appellant may have been innocent because “the evidence,

in my view, of guilt was overwhelming.” (RT 2810-3813.)
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B. The Trial Court Properly Exercised Its Discretion By Denying The
Motion For New Trial And/or Reduction Of The Murder Charge
This Court reviews a trial court’s ruling on a motion for a new trial
based on insufficiency of the evidence under a deferential abuse-of-discretion
standard. (People v. Navarette (2003) 30 Cal.4th 458, 526; People v. Davis
(1995) 10 Cal.4th 463, 524.) Here, the trial court’s statements clearly indicate
that it did not consider itself bound by any of the jury’s findings, but,
independently determined the credibility of the witnesses and the probative value
of the evidence before denying the motion for a new trial and/or reduction of the
murder charge. (RT 2810-2813,2816.) Moreover, as set forth below, sufficient
evidence supported the verdicts. Accordingly, the trial court did not abuse its
discretion in denying appellant’s motion.
C. Standard Oi‘ Review Applicable To Sufficiency Of The Evidence
Claims
In determining whether a conviction is supported by substantial
evidence - evidence which is reasonable, credible and of solid value - from
which a reasonable trier of fact could find a defendant guilty beyond a
reasonable doubt, appellate courts review the entire record in the light most
favorable to the judgment below. (People v. Bradford (1997) 15 Cal.4th 1229,
1329; People v. Johnson (1980) 26 Cal.3d 557, 578; People v. Akins (1997) 56

Cal.App.4th 331, 336-337 [a defendant bears a “massive burden” in claiming
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insufficient evidence sustained his convictions because role of reviewing court
is limited].) This standard also applies where the People rely primarily on
circumstantial evidence, and circumstantial evidence may be sufficient to support
a conviction. (People v. Bradford, supra, 15 Cal.4th at p. 1329.) Where the trier
of fact’s findings are reasonably justified by circumstantial evidence, an
appellate court may not reverse a judgment even though it believes the
circumstantial evidence might reasonably be reconciled with the defendant’s
innocence. (People v. Bradford, supra, 15 Cal.4th at p. 1329.) This standard
also applies to special-circumstance findings. (People v. Mayfield (1997) 14
Cal.4th 668, 790-791.)
D. Sufficient Evidence Showed Appellant Did Not Act In Self-Defense

Appellant first contends the evidence was insufficient to overcome a
reasonable doubt that he acted in self-defense, specifically contending: (1)
Deputy Lyons testified he heard the first shots fired from Deputy Blair’s
direction, not appellant’s; (2) several defense witnesses testified that Deputy
Blair fired first; and (3) Detective Rubio testified that the first shots sounded like
they came from a nine millimeter gun, the type used by Deputy Blair. (AOB 47-
48.) This claim is meritless.

Appellant overlooks Deputy Lyons’ testimony that: (1) when he heard
the initial gunshots, Deputy Blair, who was right-handed and who wore his

service handgun on his right side, was still getting out of the patrol car and had
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his right hand on the top of the driver’s door; (2) Deputy Blair then brought his
right hand from the top of the driver’s door toward his holstered service
handgun; and (3) based on these observations, Deputy Lyons believed the initial
gunshots were not fired by Deputy Blair. (RT 454-470, 506-507, 509-512, 602-
604, 624.) Additionally, the evidence showed that appellant did not mention that
Deputy Blair fired first when he spoke to his mother in a tape-recorded jail
conversation (RT 1500-1538) or when he spoke to Renele Brooks and Sara
Frausto (RT 1120-1129, 1157-1158, 1249-1254).  Rather, in those
conversations, appellant stated that he shot at the police officer, not in self-
defense, but because he did not want to go to jail for the rest of his life as a result
of his third strike.

Appellant also overlooks Detective Rubio’s testimony that, based on
what he heard, he did not know what type of weapons were fired but “could only
estimate the loudness” of the guns (RT 748, 756) and that the difference in the
noise between the two sets of gunshots that he heard could have been
attributable to many things, including the distance each gun was from his
location and the direction each gun was pointed (RT 747-757). Appellant also
overlooks the testimony of Deputy Bruce Harris, a firearms expert, that there is
no way to determine the caliber of a firearm based solely on the loudness of a
gunshot because there were too many variables involved. (RT 943-944, 993-

1005.) The testimony of Deputies Lyons and Harris, and Detective Rubio, as
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well as the damning statements appellant made to Brooks, and Frausto, along
with appellant’s tape-recorded admissions to his mother and sister, support the
jury’s finding that appellant fired first and did not act in self-defense.

Nevertheless, appellant ;:ontends the evidence was insufficient to show
that he did not act in self defense because defense witnesses testified that Deputy
Blair fired first. However, appellate courts, in reviewing the sufficiency of the
evidence, may not re-weigh the evidence, re-evaluate the credibility of witnesses,
or resolve conflicts in the evidence. (See People v. Snow (2003) 30 Cal.4th 43,
66-67; People v. Ochoa (1993) 6 Cal.4th 1199, 1206.)

Appellant also asserts this was a “close case” where there was no
overwhelming evidence of guilt: (AOB 47-48.) Appellant is mistaken. As
noted above, the evidence of appellant’s guilt, especially the testimony of
Deputy Lyons and the incriminating statements appellant made to Brooks and
Frausto, as well as those he made to his mother and sister, overwhelmingly
establish that appellant shot Deputy Blair, not in self-defense, but rather so that
appellant would not return to prison for the rest of his life as a result of a third
strike. In any event, the test is not whether the evidence is “close” or conflicting,
but whether there is substantial evidence to support the verdict. (In re Gustavo
M. (1989) 214 Cal.App.3d 1485, 1497.) As demonstrated above, there is more

than substantial evidence in this case to support the jury’s verdict.
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E. Sufficient Evidence Supported Appellant’s Conviction On A
Theory Of Willful, Deliberate, And Premeditated Murder
Appellant contends that there was insufficient evidence of
premeditation. (AOB 48-52.) This contention lacks merit.
In reviewing the sufﬁciéncy of the evidence to sustain a conviction for
willful, deliberate and premeditated murder, a reviewing court may look to three

3 <

types of evidence, “planning,” “motive,” and “manner.” (People v. Anderson
(1968) 70 Cal.2d 15, 26-27.) A reviewing court will uphold a first degree
murder conviction typically when there is evidence of all three types, when there
is “extremely strong evidence” of planning, or when there is evidence of motive
in conjunction with evidence of either planning or manner. (/d. at p. 27.) This
has clarified that these factors, “while helpful for purposes of review, are not a
sine qua non to finding first degree premeditated murder, nor are they
exclusive.” (People v. Perez (1992) 2 Cal.4th 1117, 1125; see also People v.
Hawkins (1995) 10 Cal.4th 920, 957 [“The Anderson guidelines were
formulated as a synthesis of prior case law, and are not a definitive statement of
the prerequisites for proving premeditation and deliberation in every case.”].)
Indeed, “‘premeditated’ means ‘considered beforehand,” and ‘deliberate’ means
“formed or arrived at or determined upon as a result of careful thought and

weighing of the considerations for and against the proposed course of action.’

[Citations.]” (People v. Mayfield, supra, 14 Cal.4th at p. 767.)
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Premeditation and deliberation can occur in a brief period of
time, and [t]he true test is not the duration of time as much as it is the
extent of reflection. Thoughts may follow each other with great
rapidity and cold, calculated judgment may be arrived at quickly . . . .

(People v. Thomas (1945) 25 Cal.2d 880, 900; accord People v. Mayfield, supra,
14 Cal.4th at p. 767; People v. Memro (1995) 11 Cal.4th 786, 862-863.)

In the instant case, there was sufficient evidence of motive, planning,
and manner to support a finding of premeditation and deliberation. As to
motive, there was compelling evidence from appellant’s statements that he
killed Deputy Blair because he did not want to go back to prison or jail for the
rest of his life as a result of a third strike. (RT 1120-1129, 1157-1158, 1249-
1254,1530-1531.) Moreover, the manner in which appellant killed Deputy Blair
indicated that the killing was the result of premeditation and deliberation.
Appellant shot at Deputy Blair s?:veral times and struck him in the neck and
shoulder. (RT 1042-1059, 1068, 1889-1895) Multiple gunshot wounds support
a finding of premeditated murder. (People v. Bolin (1998) 18 Cal.4th 297,332,
People v. Boyd (1985) 38 Cal.3d 762, 770; see People v. Pride (1992) 3 Cal.4th
195, 247 [multiple stab wounds].) Additionally, the location of the gunshot
wounds to Deputy Blair indicated appellant aimed at Deputy Blair’s head,
indicating that appellant did not merely want to injure Deputy Blair, but intended

to kill him. (See, e.g., People v. Bolin, supra, 18 Cal.4th at p. 332.) Based on
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appellant’s statements that he fired at Deputy Blair because he did not want to
go back to jail for the rest of his life as a result of a third strike, the number of
times appellant shot at Deputy Blair, and the location of the gunshot wounds to
Deputy Blair, a reasonable juror could conclude appellant reflected on his
actions but nevertheless decided 'to kill Deputy Blair.
F. Sufficient Evidence Supported The Special-Circumstances
Finding

The jury found true two special circumstances, that appellant murdered
Deputy Blair for the purpose of avoiding and preventing a lawful arrest (§ 190.2,
subd. (a)(5)) and that appellant murdered Deputy Blair, who was a peace officer
engaged in the performance of his duties (§ 190.2, subd. (a)(7)). (CT 747.) “As
used in the peace-ofﬁcer—murdef special circumstance, the phrase ‘engaged in
the course of the performance of his or her duties’ means that the officer must
have been acting lawfully at the time.” (People v. Mayfield, supra, 14 Cal.4th
668, 791, quoting People v. Gonzalez (1990) 51 Cal.3d 1179, 1217.) An
officer’s lawful conduct must be established as an objective fact; the peace-
officer-murder special circumstance does not require a subjective awareness on
the part of the defendant that the officer had acted lawfully. (People v. Jenkins
(2000) 22 Cal.4th 900, 1020-1021.)

Appellant contends there was insufficient evidence to support the

special-circumstance finding because there was no evidence that Deputy Blair’s
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conduct was lawful, or that the arrest sought to be avoided was lawful.
Appellant specifically contends that there was no reasonable cause to detain him
as a result of Avila’s tossing of an ebject. (AOB 52-54.) This contention should
be rejected.

A detention is lawful where the detaining officer can identify specific
articulable facts that, considered in the totality of the circumstances, provide
some objective manifestation that the person detained may be involved in
criminal activity. (People v. Mayfield, supra, 14 Cal.4th at p. 791; People v.
Souza (1994) 9 Cal.4th 224, 231.)

Here, there was sufficient evidence that Deputies Blair and Lyons had
reasonable cause to detain both appellant and Avila. Deputy Lyons testified both
appellant and Avila, who were initially standing side-by-side and dressed in gang
attire, immediately walked away from the patrol car after they looked over their
shoulders at the deputies. Two to three seconds latzer, Avila reached into his
jacket and tossed a large object over his shoulder into a yard. (RT 416-443, 459,
599-600.) Additionally, Avila and appellant, and Avila’s toss, took place in
known gang territory, which was being “saturated” with the Gang Enforcement
Team because of a recent increase in gang criminal activity in the area. (RT
411-419.) Deputy Lyons’s observations provided specific articulable facts
providing an objective manifestation that appellant may have been involved in

criminal activity, particularly that appellant was side-by-side with Avila, and that
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both appellant and Avila began to walk away from the patrol car after they saw
the deputies. Indeed, under these circumstances, the officers would have been
remiss in their duties had they not stopped to investigate the incident.
Appellant, relying upon Irwin v. Superior Court (1969) 1 Cal.3d 423,

427-428, nevertheless contends that he was merely “minding his own business
and doing nothing more than walking down the street.” (RT 53-54.) First, the
portion of Irwin relied upon by appellant is dictum which has been disapproved.
(People v. Souza, supra, 9 Cal.4th at p. 233; In re Tony C. (1978) 21 Cal.3d 888,
893.) Second, that appellant’s conduct may have been open to an innocent
explanation does not demonstrate lack of a reasonable suspicion of criminal
conduct. (Ibid.; see Illinois v. Wardlow (2000) 528 U.S. 119, 126, 120 S.Ct.
673, 145 L.Ed.2d 570 [the law accepts the fact that innocent persons may
sometimes be detained].) Moreover, appellant overlooks Deputy Lyons’s
testimony that immediately after appellant and Avila made eye contact with the
deputies, that they both walked in the opposite direction.

Flight, by its very nature, is not “going about one’s business”; in fact,

itis just the opposite. Allowing officers confronted with such flight to

stop the fugitive and investigate further is quite consistent with the

individual’s right to go about his business or to stay put and remain

silent in the face of police questioning.
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(Illlinois v. Wardlow, supra, 528 U.S. at p. 126.) Thus, there was sufficient
evidence to support the special-circumstance finding because there was
substantial evidence that the deputies had reasonable cause to lawfully detain

appellant.
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II.

THE TRIAL COURT’S EXCLUSION OF CERTAIN

DEFENSE EVIDENCE WAS PROPER

Appellant contends the trial court’s exclusion of certain defense
evidence “crippled” his defense, requiring reversal of the judgment. (AOB 58-
102.) Appellant specifically complains the trial court excluded the following
evidence which bolstered his theory that Deputy Blair fired first and that
appellant fired back in self-defenée: (1) that there was a “culture” of misconduct
and violence by deputies at the Lyn<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>