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L

INTRODUCTION

Respondent County of Los Angeles files this combined answer to
the six amicus briefs filed in support of Appellant.! Although numerous,
the briefs do not substantially advance the analysis of the matter before the
Court. The issues raised in the briefs center generally on one or more of
three topics, all of which have already been covered in the parties' briefs :
1) the scope of the term "realty sold"; 2) the supposed anomalies of Rev. &
Tax. § 11925; and 3) the contention that it is unconstitutional to assess a
documentary transfer tax where fealty is sold by means of a transfer of -
interests in a legal entity.

IL

THE AMICI'S POSITION REGARDING "REALTY SOLD"
ACTUALLY ADVANCES RESPONDENT'S POSITION

Several amici curiae including the California Taxpayer Association
("CalTax"), the California Society of Certified Public Accountants
("CalCPA"), and the California Association of Realtors ("CAR") argue that

the California Documentary Transfer Tax ("DTT") is in the nature of a

! Briefs were filed by each of the following: California Taxpayers'
Association, California Association of Realtors, California Society of
CPAs, Council on State Taxation, Institute of Professionals in Taxation,
and California Alliance of Taxpayer Advocates.
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recording tax. This position is contrary to informed opinion on the subject
which finds that the DTT is due upon the delivery of a writing that transfers
a real property interest. The assessment is made upon the privilege of
transferring rights in realty, not the recordation of a writing. (See, e.g.,
Cruz, 2015 Update: Transfer Taxes in California, California Real Property
Journal, vol. 33, no. 3, 2015, 5, 10, fn. 66, citing to Berry v. Kavanagh (6th
Cir. 1943) 137 F.2d 574, Fielder v. City of Los Angeles (1993) 14

Cal. App.4™ 137, 145.)

CalTax argues that a prior federal treasury regulation is the basis fof
the ﬁnderstandfng ‘that the incidence of thé DTT is upon the delivery of ‘a
writing transferring a real property interest. This point, though, is
mistaken. As noted above, and discussed in both the parties' briefs and the
brief of amici curiae County of Tehama, et al., the federal tax was never

limited to recorded documents. ". .. Because section 11911 was patterned
after the former federal act and employs virtually identical language as the
act, we must infer that the Legislature intended to perpetuate the federal
administrative interpretations of that act. . . ." (Thrifty Corp. v. County of
Los Angeles (1989) 210 Cal.App.3d 881, 884, citing Estate of Morse (1970)

9 Cal.App.3d 411, 415.)

The CalCPA argues that the incident of the DTT is upon recorded

documents, and that its interpretation of the levy as a recording tax (a point
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also shared by CalTax) is compelled because otherwise the measure lacks a
a collection mechanism. To the contrary, Local agencies have numerous
collection tools (including California's robust system of courts). Other
taxing schemes leave it to local agencies to create a collection structure
without difficulty (e.g., business license taxes, Rev. & Tax. Code § 7284;

transient occupancy taxes, Rev. & Tax. Code §§ 7283; 7283.51).

The CAR brief argues that the character of real property transfers
has recently changed and that the use of "holding vehicles" have become
much more prevalent in real estate transactions. This point supports the
' Respond'ent’é position. The contral point. made by tﬁe Court of Appeal is-
that such "holding vehicle" transactions are merely new forms for
accomplishing the same basic real property sales transactions, which are
within the ambit and intention of the DTT Act. As CAR acknowledges,
holding vehicles are in fact routinely used to accomplish the transfer of real
property ownership by means of a writing. A DTT is properly owed in
such circumstances involving a sale. Neither CAR nor any of the other
amici supporting Petitioner have provided any persuasive reason why these
mere formal changes, not affecting the substance of the transactions, should

affect the application of the DTT.
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I1I.
THE COURT OF APPEALS' DETERMINATION THAT THE DTT
APPLIES TO REALTY TRANSFERRED BY MEANS OF
MEMBERSHIP INTERESTS IN LEGAL ENTITIES IS

CONSISTENT WITH THE SCOPE OF THE DTT ACT, THE
INTENT OF THE LEGISLATURE, AND SOUND PUBLIC POLICY

The Institute of Professionals in Taxation ("IPT") contends that
certain anomalies result were the Court of Appeal's decision upheld that a
DTT is due upon a property tax change in ownership of a legal entity that
holds real property. The flaw with this reasoning is that much greater
énorrialies would result were tﬁe DTT not a‘pplied to such tr.ar'lsfers. In
order to avoid minor quirks (of the sort endemic in tax practice) arising
under obscure and unlikely hypotheticals, IPT would create a scheme under
which the application of DTT was dependent not upon the substance of the
transaction, but solely upon the owner's choice of holding vehicles. As

anomalies go, IPT would create a mountain to avoid a molehill.?

2 Even under IPT's construction, such "quirks" are unavoidable. For
example, under Revenue and Taxation Code section 11925, subdivision (b),
the technical termination of an LLC that has elected to be treated as a
partnership for federal income tax purposes will result in DTT liability for
LLC property. However, under IPT's proposed scheme, the identical
transaction would result in no DTT liability if the same LLC, owning the
same property, had elected to be treated as a corporation for federal income
tax purposes. The suggestion that the application of DTT should be solely
dpendent upon the entity's choice of treatment for income tax purposes,
divorced from any connection to the actual substance of the transaction, is a
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The entire point of the Legislature's enactment of change in
ownership statutes is to discern between mere paper transactions and true
changes in ownership. (Sav-On Drugs v. County of Orange (1987) 190
Cal.App.3d 1611, 1618.) Amicus IPT identifies curiosities in the property
tax law, but offers no policy justification for exempting from the DTT the
transfer of real property undertaken by means of holding vehicles. The
Legislature, on the other hand, has suggested through its amendments,
Statutes of 2009, ch. 622 [SB 816], and Statutes of 2011, ch. 320 [AB 563],
its intent for a comprehensive application of the DTT to all real property
transfers, including both conventional transactions and those by means of a

transfer of ownership interests in legal entities.

The Court of Appeal's affirmation that an administrator of the DTT
may rely upon a change in ownership determination of an assessor to
identify an assessable transaction is consistent with recent legislative
direction in this area and makes sound policy sense. A touchstone of a
property tax change in ownership event is the present transfer of a
beneficial interest in real property that is substantially equivalent to a fee
interest. (Rev. & Tax. Code § 60.) The same standard may reasonably be

applied to evaluate whether a transfer of membership interests in a legal

(...continued)
substantially greater incongruity than any of the hypotheticals advanced by
IPT.
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entity constitutes a transfer of ownership of realty for purposes of the DTT.
Whatever inconsistencies exist between the administration of the DTT and
the property tax law, they are of the sort that exist in any tax scheme, and
can be easily addressed in subsequent administrative and judicial review.
To not address realty sold through holding vehicles when it is undisputed
that this has become increasingly a significant method of effecting real
property transfers, undercuts the rationale, efficacy, and legitimacy of the
DTT, and neglects the role of the Legislature and others to adapt the broad

principles of the DTT Act to the evolving realities of the marketplace.

IVv.
THE NEWLY ADVANCED ARGUMENTS THAT RESPONDENT'S
INTERPRETATION OF THE DTT ACT IS UNCONSTITUTIONAL
ASSUMES THE CONCLUSION THAT A TRANSFER OF

INTERESTS IN A LEGAL ENTITY IS AN IMPERMISSIBLE
EXTENSION OF THE DTT ACT.

The California Association of Tax Advocates ("CATA"), the
Council on State Taxation ("COST"), and CalTax make the claim that the
imposition of the DTT upon transfers of real property by means of legal
entity membership interests is an unconstitutional expansion of the tax.
This point was abandoned by Appellant in the trial court and should not be
reached for the first time in this forum. Even if it were to be reached, the

point would not be meritorious.
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Amici's argument that it is unconstitutional to levy the DTT upon the
transfer of legal entity membership interests, proceeds upon the premise
that the tax administrator is burdening an incident of real property
ownership. By raising this argument, these amici implicitly accept
Respondent's central point that a transaction involving a holding vehicle
actually represents a transfer of real property. As such, Appellant's
transaction was properly encompassed by Rev. & Tax. Code § 11911, and a

tax was owing.

With regard to the arguments premised on Propositions 218 and 26,
the central queétion before the éourt is whether the statutory term "realty
sold" encompasses indirect transfers of real property. If so, there is no
"extension" of the tax, and therefore no constitutional concern; if not, then
the imposition of the tax would fail on statutory grounds, and there is
likewise no constitutional concern. In short, this issue is a chimera, and is

not truly present in this case.

The DTT Act, which includes Rev. & Tax. § 11925, contemplates
the levy of a DTT upon an indirect change in ownership of realty. The type
- of transaction that is before the Court was properly subject to a DTT
assessment since the advent of the California DTT Act, but was not the
active subject of collection until after becoming a more prevalent method of

sale. The recent increase in the use of holding vehicles, and the

HOA.1320973.1 -7-



Legislature's guidance in allowing such transactions to be more readily
identified, provides for more effective and equitable administration of the
tax. The challenged assessment is not unconstitutional, but rather is
entirely within the ambit and consistent with the spirit of the 1967 DTT Act

and the Legislature's recent work in this area.

V.
CONCLUSION

The claim is made that the Court of Appeal in Ardmore, undercuts
settled expectations and reliance of property owners who understood the
DTT to be a recor’ding tax. This understanciing, hb‘wever, ﬁas not been -
shared by practitioners in this area. (See, e.g., Cruz and Rogers, 4
Practical Guide to Transfer Taxes in California, California Real Property
Journal, Spring 2005, Vol. 23, No. 2, p. 14, ["The scope of the Transfer Tax
Act is extremely broad. . . []] Contrary to popular misconception, transfer
tax is due and payable on transfers irrespective of whether the transfer
instrument is submitted for recording in the county real estate records. . .
"].) To the extent that DTT was owed on prior untaxed transactions and
was unpaid, a tax administrator's ability to issue escape assessments would
be limited by a statute of limitations.

The role of the tax administrator is to ultimately abide by the

requirements of law. The expectations and reliance of property owners
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cannot trump the Legislature's clear indications with its two recent bills
(and the very public efforts of many counties - ranging from urban Los
Angeles to rural Mono - to implement these provisions and collect DTT.)
Misplaced understandings of the law do not warrant ignoring the
Legislature's actual intentions.

The County's interpretation of the DTT Act is consistent with the
scope of the Act as originally enacted, and as clarified by the Legislature's
most recent work in this area. The transfer of real property through a
"special purpose entity" or by means of a holding vehicle — such as the
transaction before the Court — is a transfer of realty by a writing for

consideration. It is properly subject to DTT assessment.

We urge that the judgment of the Court of Appeal be affirmed.

DATED: November é_ ,2015  Respectfully submitted,

MARY C. WICKHAM
Interim County Counsel

By /3Y VE%MJ-";}M\
ALBERT RAMSEYER
Principal Deputy County Counsel

Attorneys for Respondents and Appellees
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