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Pet,t,oner N FILED AS PETITION FOR REVIEW
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(To be supplied by the Clerk of the Court)
Doard =% 9&?0\» Hea rmq\x
Respondent J

INSTRUCTIONS—READ CAREFULLY i

* If you are challenging an order of commitment or a criminal conviction and are flhng this petition in the
Superior Court, you should flle it in the county that made the order.

* If you are challenging the conditions of your confinement and are filing this petition in the Supenor Court,
you-should file it in the county in which you are confined. -

e Read the entire form before answering any questions.

This petition must be clearly handwritten in ink or typed. You should exercise care to make sure all answers are true and correct.

Because the petition includes a verification, the making of a statement that you know is false may result in a conviction for perjury.

* Answer all applicable questions in the proper spaces. If you need additional space, add an extra page and indicate that your
answer is "continued on addmonal page."

« Ifyou are filing this petition in the superior court, you only need to file the original unless local rules require additional copies, Many
courts require more copies.

« lfyou are filing this peﬁtion in the Court of Appeal, file the original of the petition and one set of any supporting documents.

* Ifyou are filing this petition in the California Supreme Court, file the original and 10 copies of the petition and, if separately bound,
an original and 2 copies of any supporting documents.

= Notify the Clerk of the Court in writing if you change your address after filing your petition.

Approved by the Judicial Council of California for use under rule 8.380 of the California Rules of Court (as amended effective

January 1, 2016). Subsequent amendments to rule 8.380 may change the number of copies to be furnished to the Supreme Court
and Court of Appeal.
/

: . RECEIVED Pageof8
Form Approved for Oplional Use : PETITION FOR WRIT OF HABEAS CORPUS Penal Code, § 1473 at seq;
Judicial Council of California Cal. Rules of Court, rule 8.380
HC-001 [Rev. January 1, 2019 JUL 1 6 2020 www.courts.ca gov
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SUPREME GOURT

FILED

Court of Appeal, Fourth Appellate District, Division Three - No. G059181§ EP 9 4020
| Jorge Navarrete Clerk

S263352

IN THE SUPREME COURT OF CALIFORNIA PeP

En Banc

In re ELBERT LEE VAUGHT on Habeas Corpus.

The petition for review is denied without prejudice to any relief to which
petitioner might be entitled after this court decides Palmer on Habeas Corpus, S256149.

CANTIL-SAKAUYE
Chief Justice

Ly




Court of Appeal, Fourth Appellate District, Division Three
. Kevin J. Lane, Clerk/Executive Officer
Electronically FILED on 7/10/2020 by Sandra Mendez, Deputy Clerk

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FOURTH APPELLATE DISTRICT
DIVISION THREE

G059184

In re ELBERT LEE VAUGHT \
‘ (Super. Ct. No. 96HF0215)

on Habeas Corpus.
ORDER

THE COURT:*

' The petition for a writ of habeas corpus is DENIED.

O’LEARY, P.J.

* Before O’Leary, P.J., Moore, J., and Aronson, J.
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SUPER!ORCOL% Sy
T OF CALIFORN
S GRVRT OF CaLIFORNIA

CENTRAL JUSTICE CENTER
SUPERIOR COURT OF THE STATE OF CALIFORNIA MAY 04 2@(2(;
D |
FOR THE COUNTY OF ORANGE D HYAASAK. C’”‘yheéou‘r*
BY __D. IBARDA H,.DEPUT‘(
In re ELBERT LEE VAUGHT, IV, ) Case # M-18495
) (#96HF0215)
Petitioner, ) DENIAL OF PETITION
) FOR WRIT OF
ON HABEAS CORPUS ) HABEAS CORPUS

TO THE PEOPLE OF THE STATE OF CALIFORNIA AND TO PETITIONER IN PRO PER;

On-4/27/2020, the petitioner filed a pro per habeas corpus application.
The petition for-writ of habeas corpus is denied for the reasons hereinafter stated.

AN

PROCEDURAL HISTORY

According to the Court of Appeal opinion pertaining to an earlier petition for writ of
habeas corpus, a jury convicted petitioner of one count of residential burglary (Penal Code §
459-460 (a), 461.1) and one count of receiving stolen property (Penal Code § 496 (a).)
Petitioner admitted having suffered six prior strike convictions (Penal Code § 667 (d) & (e) (2))
and one prior serious felony conviction (Penal Code § 667 (a) (1)). Under the Three Strikes
law, petitioner was sentenced to 25 years to life for the burglary, plus a five-year enhancement
for the serious felony prior. The conviction was affirmed on appeal in an unpublished opinion

in 1998 (G020743). Petitioner is currently serving his sentence as “an indeterminately
sentenced nonviolent offender.”

On 12/26/2019, the California Board of Parole Hearings (BPH) found petitioner
unsuitable for parole following a parole consideration hearing pursuant to Proposition 57. A
petition for writ of habeas corpus challenging that ruling was denied on 3/20/2020 on grounds
of failure to supply a sufficient record to permit review (M-18391).




Petition for Writ of Habeas Corpus

This time with an adequate record, petitioner again challenges the BPH’s decision
finding him unsuitable for parole and seeks his outright release on parole claiming:

1. The BPH violated petitioner's protected liberty interest in parole and constitutional right
to due process by finding him unsuitable for parole without reliable evidence of current
dangerousness.

2. Petitioner’s continued imprisonment amounts to an excessive sentence in violation of

federal and state constitutional proscriptions against cruel and unusual punishment.

3. The BPH relied too heavily on the Comprehensive Risk Assessment, which concluded
petitioner presents a markedly elevated risk for violence relative to long-term inmates
and average risk relative to other parolees. Petitioner contends this type of assessment
is better suited to murderers and other violent offenders, rather than nonviolent
offenders such as himself. ‘

As his remedy, petitioner seeks “immediate release per se — and without parole due to
the servitude of a prison term grossly disproportionate to his offense.”

Petitioner provided a self-executed (and thus technically defective) proof of service
showing service on the Orange County District Attorney by mail on 3/12/2020.

DISCUSSION

‘Habeas corpus is a proper remedy to test the propriety of proceedings before the Board
of Parole Hearings. (/n re Powell (1988) 45 Cal.3d 894, 903.)

Standard of Review

“The panel or the board, sitting en banc, shall grant parole to an inmate unless it
determines that the gravity of the current convicted offense or offenses, or the timing and
gravity of current or past convicted offense or offenses, is such that consideration of the public

safety requires a more lengthy period of incarceration for this individual.” (PC § 3041(b)(1).)
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‘Regardless of the length of time served, a life prisoner shall be found unsuitable for
and denied parole if in the judgment of the panel the prisoner will pose an unreasonable risk of

danger to society if released from prison.” (Cal. Code of Regs., tit. 15, § 2402(a).) “All _
relevant, reliable information available to the panel shall be considered in determining
=suitability for parole. Such information shall include the circumstances of the prisoner's social
history; past and present mental state; past criminal history, including involvement in other
 criminal misconduct which is reliably documented; the base and other commitment offenses,
including behavior before, during and after the crime; past and present attitude toward the

..._'\

‘;écnme any conditions of treatment or control, including the use of special conditions under

i\:WhICh the prisoner may safely be released to the community; and any other information which

bears on the prisoner's suitability for release. Circumstances which taken alone may not firmly
stablish unsuitability for parole may contribute to a pattern which results in a finding of
unsuuaolhty " (Cal. Code of Regs., tit. 15, § 2402(b).)

In reviewing a parole suitability determination made by the BPH, a court views the
record in the light most favorable to that determination. (/n re Shaputis (2011) 53 Cal.4th 192,
214.) “The Board’s decision regarding parole suitability is subject to limited judicial review
under the ‘some evidence’ standard. The ‘some evidence’ standard of review is extremely
deferential ... Review under the ‘some evidence’ standard simply ensures that parole
decisions are supported by a modicum of evidence and are not arbitrary or capricious.” (/n re
Bettencourt (2007) 156 Cal.App.4™ 780, 797-798 citing In re Rosenkrantz (2002) 29 Cal 4t
616, 626, 652, 665.)

“When a court reviews a decision of the Board or the Governor, the relevant inquiry is
whether some evidence supports the decision of the Board or the Governor that the inmate
constitutes a current threat to public safety, and not merely whether some evidence confirms
the existence of certain factual findings.” (/n re Lawrence (2008) 44 Cal.4™ 1181, 1212.)

“Although the Board and the Governor may rely upon the aggravated circumstances of
the commitment offense as a basis for a decision denying parole, the aggravated nature of the
crime does not in and of itself provide some evidence of current dangerousness to the public
unless the record also establishes that something in the prisoner's pre- or post-incarceration
history, or his or her current demeanor and mental state, indicates that the implications
regarding the prisoner's dangerousness that derive from his or her commission of the

3



commitment offense remain probative to the statutory determination of a continuing threat to
public safety.” (Id. at 1214.)

The precise manner in which the specified factors relevant to parole suitability are
considered and balanced lies within the discretion of the BPH, but the decision must reflect an
individualized consideration of the specified criteria and cannot be arbitrary or capricious. It is
irrelevant that a court might determine that evidence in the record tending to establish
suitability for parole far outweighs evidence demonstrating unsuitability for parole. As long as
the decision reflects due consideration of the specified factors as applied to the individual
prisoner in accordance with applicable legal standards, the court's review is limited to
ascertaining whether there is some evidence in the record that supports the decision. (Inre
Rosenkianiz (2002) 28 Cal.4th 616, 677.)

Af reviewing court does “not consider the ultimate issue of whether an inmate is currently
dangerous. If the Board's interpretation of the evidence is not arbitrary and reflects due
‘consideration of the relevant factors, we must uphold it. Only when the evidence reflecting the
inmate's present risk to public safety leads to but one conclusion may a court overturn a
contfary decision by the Board or the Governor.” (In re Montgomery (2012) 208 Cal.App.4th
149, 161.)

Application to Petitioner

Petitioner’s claim is without clear merit and may be denied. The record before the court
demonstrates the BPH afforded petitioner individualized consideration with respect to his
suitability for release on parole taking into account all relevant information before it including
petitioner’s social and past criminal history as well as petitioner’s involvement in the
commitment offenses. (See, Penal Code § 3041(b), Cal. Code of Regs,, tit. 15, § 2281.)
Contrary to petitioner’s suggestion, the BPH did not rely too heavily on the Comprehensive
Risk Assessment, which conciuded petitioner poses a high risk of violence if reieased. The
Board did not ignore or overlook petitioner’s various accomplishments in prison, noting with
particular approval that petitioner has completed a Paralegal certificate for which he received
high marks. Under these circumstances, petitioner does not establish a violation of his
constitutional right to due process.
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In this case, at least “some evidence” supports the Board’s conclusion petitioner
represents a current threat if released. The Board noted that prior to his life crime, petitioner
had compiled a “very dense” history of offenses “one after another.” According to the
Comprehensive Risk Assessment, beginning in 1990 and continuing until the life crime in
1996, petitioner amassed convictions for trespassing, burglary (multiple occasions), vehicle
theft, receiving stolen property, robbery, possession of burglary tools and possession of a
controlled substance. While this alone does not demonstrate petitioner would remain
dangerous today, it appears he has never lived a crime-free life outside of prison. The Board
relied additionally on petitioner’s history of disciplinary offenses while in prison. Despite his

counsel’s reference to petitioner having an “excellent” disciplinary history, the Board noted
petitioner had suffered five serious rule violations (‘RVR’s”) in ten years, most recently in 2016
for possession of a cell phone. Although petitioner contended a 2013 incident was not his

fault, he did admit being involved in illegal narcotic activity while in prison, though stating he
has been clean since January, 2014.

The Board seems to have given particular focus to petitioner’s failure to participate
in/complete specific programs a Commissioner had instructed him to complete. Petitioner
acknowledged having had a significant drug problem but failed to attend Narcotics Anonymous
reetings in prison, stating he did not like to be around some of the people in that program.
Similarly, petitioner has a history of participation in the Nazi Low Riders gang, and evidently
has numerous tattoos pertaining to that affiliation. To petitioner's credit, one of his primary and
initial goals is to have those tattoos removed. Petitioner stated he was “stabbed out” of the
Nazi Low Riders and is no longer involved in gangs. However, despite being told to do so bj
the parole commissioner petitioner failed to participate in Criminal Gangs Anonymous, also

,becausé he did not like to be around some participants in that program. The Board expressed
concern that petitioner demonstrated a “pattern of avoidance” and that he would need to “learn
to deal” with such persons if released. Although petitioner expressed a plan to attend NA with
his former wife if released, a commissioner pointed out to petitioner he is likely to encounter
the same sort of people in the community and that he needs to learn to “go through” the
programming. Indenying parole, the Board expressed concern petitioner's failure to complete
his programming indicates he still lacks the tools needed to reintegrate into society, leaving
him susceptible to recidivism.




Additionally, the record supports the Board's conclusion that petitioner has not yet'
established a sufficient plan for reintegrating into the community. Although petitioner had listed
multiple potential occupations, he had no concrete plans. In particular, while he expressed a
strong interest in "flipping” houses, he seemed to have no real knowledge of what such a line
of work would entail. Similarly, though he has made inquiries to some post-release programs,
petitioner seemed reluctant to enter transitional housing, which the Board indicated would be
beneficial in light of his long incarceration. Additionally, the Board expressed concern that
~ petitioner was unable to articulate many of the things learned in his programming, such as the
cycle of domestic violence. He acknowledged previously having an anger problem and had

completed Anger Management. But, the Board expressed concern regarding petitioner’s claim

he does not get angry anymore, suggesting he has not truly learned the lessons of the

program. VWhile acknowledging petitionsr has made significant progress, it noted that progress

has not been over a lengthy period, particularly in light of the length of petitioner’s criminal

history. (496 — 199 Y= @zogmwn\ NG SWKE. ZOI/ BIK.ST. APA—

(L deas ] . : — _ { LERACCECT
Based on the entire record, the Board’s conclusion petitioner continues o present a risk

of danger to the community if released on parole is supported by “some evidence.”
[ 250¢ = Zoi? )(:8 ¢ eczrg’l
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The petitipn forlwrit of habeas corpus 6 DENIED.
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JONATHAN FISH
JUDGE OF THE SUPERIOR COURT
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