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INTRODUCTION

Appellant and Real Party in Interest Morgan Hill Hotel Coalition (“Hotel
Coalition”) submits this reply to the Supplement Briefs filed by Real Party in
Interest River Park Hospitality, Inc. (“River Park™) and the Respondent City of
Morgan Hill (*“City™).

River Park argues that the First District Court of Appeal in Save Lafayette
did not appreciate that cities may have a reason for failing amend the general plan
and zoning at the same time. These reasons, however, do not justify limiting the
right to referendum. River Park also tries to distinguish Save Lafayette by
disingenuously claiming that the purpose of the referendum is to restore industrial
land in addition to preventing hotel use.

The City argues that the new housing bills in some manner justify
burdening the right to referendum, but fails to recognize that the housing bills are
restrictions upon local governments, rather than upon the reserved powers of the
electors.

Further, River Park argues that the Attorney General Opinion No. 17-702
(April 27, 2018) supports its position by suggesting that general plan consistency
may never be achieved if the Court allows a referendum. However, that Opinion
cites City of Morgan Hill v. Bushey et al. (2017) 12 Cal.App.5th 34 (“Bushey™)
twice for the proposition that legislative acts are subject to the power of

referendum. Ordinance No. 2131 is clearly a legislative act.



MEMORANDUM OF LAW
L. THE CITY SHOULD NOT BE ABLE TO LIMIT THE RIGHT TO
REFERENDUM BY CHOOSING TO AMEND THE ZONING
AFTER THE GENERAL PLAN AMENDMENT RATHER THAN
AT THE SAME TIME

In River Park’s supplemental brief, it provides a myriad of reasons to
explain a city’s choice to amend zoning after a recent general plan amendment
despite the strong statutory preference in Government Code § 65862 to do so at
the same time. However, these reasons do not justify limiting the Constitution
right to referendum that Courts are duty-bound to jealously guard. River Park’s
argument would allow cities to avoid a referendum by amending the general plan,
wait until a petition for referendum cannot be filed, and then amend the zoning.
See Save Lafayette v. City of Lafayette (2018) 20 Cal.App.5th 657, 661-62. (*Save
Lafayette™) (City of Lafayette determined that its own zoning amendment was not
subject to referendum under this reasoning).

River Park also suggests that the City of Morgan Hill (“City”’) may have
taken time to amend zoning because it was developing general plan policies, but
that was not the case, as the City only changed the general plan land use
designation for a single three-acre parcel. Joint Appendix at 64.

The City argues that if the voters rejected the Lafayette’s choice of zoning,

then the voters would further reduce the housing density. See City’s Supplemental

Brief at 5, fn 1. Ironically, the City of Lafayette reduced the density of housing by



limiting housing to two units per acre from thirty-five by amending the general
plan. Save Lafayette at 661. Thus, even if the voters rejected the Lafayette’s
ordinance, the city would presumably replace it with another low-density zoning
district also limited to two units per acre. Thus, it is not the referendum that limits
the housing density, but rather Lafayette’s general plan amendment.

The Constitutional right of the People to exercise the power of initiative
and referendum must receive the greatest deference, and thus this Court should not
limit a Constitutional right to referendum because the city unilaterally chose to
amend the zoning after the period to petition for referendum with respect to the
general plan had expired. In California Cannabis, this Court stated, “we resolve
doubts about the scope of the initiative power in its favor whenever possible, and
we narrowly construe provisions that would burden or limit the exercise of that
power. California Cannabis Coalition v. City of Upland (2017) 3 Cal.5th 924, 936
(citing Associated Home Builders v. City of Livermore (1976) 18 Cal.3d 582, 591;
Rossi v. Brown (1995) 9 Cal.4th 668, 696. The same should apply to the
referendum power as the initiative and referendum are both described as “one of
the most precious rights of our democratic process.” Mervynne v. Acker (1961)

189 Cal.App.2d 558, 563.



1. THE PURPOSE OF THE REFERENDUM IS TO PREVENT HOTEL
USE AS EVIDENT BY THE HOTEL COALITION’S REQUEST
THAT THE CITY ADOPT “CO-ADMINISTRATIVE OFFICE” TO
COMPLY WITH THE CONSISTENCY REQUIREMENT
In trying to distinguish Save Lafayette, River Park states that the purpose of
the referendum is both to preserve industrial space and prevent hotel use, and
therefore the City would not be able to choose another zoning district for another
year.' See River Park’s Supplemental Brief at 6. However, the Sixth District Court
of Appeal (**Sixth District”) found that the purpose of the referendum was to
prevent hotel use. Bushey at 38. The Sixth District denied City’s and River Park’s
Petition for Rehearing on that issue. The Hotel Coalition has argued that the
purpose of the referendum is to prevent hotel use in its answer brief, and pointed
to its pre-litigation request that the City consider “CO-administrative office” as a
commercial zoning district for the parcel that is both consistent with the general
plan and prevents hotel use, but does not restore industrial land as evidence of its

purpose. See Hotel Coalition’s Answer Brief at 32-33; see also Reporter’s

Transcript of Hearing at 6:1-13; 15:2-7.2

' Notably, Elections Code § 9238 regarding Referendums omits any requirement
that a purpose must be included on the petition, whereas Elections Code § 9202
regarding Initiatives does.

* The Reporter’s Transcript mistakenly includes a “not” before the zoning districts
that the Hotel Coalition asked the City to consider prior to litigation.



III.  THE RESTRICTIONS ON LOCAL GOVERNMENTS FOUND IN
THE HOUSING BILLS DO NOT APPLY TO THE ELECTORS IN
EXERCISING THEIR RIGHT TO REFERENDUM
The City argues that the new housing bills justify limiting the right to
referendum. See City’s Supplemental Brief at 5-8. However, the new housing bills
restrict local governments in preventing or slowing housing development. See e.g.,
Government Code § 65913. However, this Court has held that restrictions that
apply to local governments do not apply to the electors when exercising the power
of initiative. California Cannabis, supra, at 948. The same should be true with
respect to the power of referendum. Thus, the fifteen new housing bills mentioned
by the City should have no bearing on this Court’s decision.
IV.  ATTORNEY GENERAL’S OPINION NO. 17-702 CITES BUSHEY
FOR THE PROPOSITION THAT ANY LEGISLATIVE ACT IS
SUBJECT TO REFERENDUM
River Park argues that Attorney General’s Opinion No. 17-702 (“Opinion”)
supports the argument that zoning under these circumstances should be considered
an administrative act that is not subject to referendum because of its “potential
consequences.” See River Park’s Supplemental Brief at 7. However, the Opinion
cites Bushey favorably. See Opinion at 5 at fn 12; 6 at fn 19. Furthermore, the
Opinion never suggests that zoning is anything but a legislative act as this Court
determined in Yost. Yost v. Thomas (1984) 35 Cal.3d 561, 571. River Park also

warns that the “potential consequence” of allowing a referendum is that the

electorate may reject a consistent zoning district indefinitely. See River Park’s



Supplemental brief at 8. This fear is misplaced, as the city would simply choose
another zoning district that is not opposed by the electorate. See Hotel Coalition’s
Answer Brief at 40-41.
CONCLUSION
Appellant Morgan Hill Hotel Coalition requests the Court affirm the
decision of the Sixth District Court of Appeal. The Hotel Coalition also requests
that the Court order that Appellant recover its costs and may seek its attorney’s

fees by motion in the trial court, and other relief it deems just and fair.

Dated: May 22, 2018 LAW OFFICE OF ASIT PANWALA

=7

Asit S. Panwala

Randall Toch

Attorneys for Appellant and Real Party
In Interest Morgan Hill Hotel Coalition




VERIFICATION
Pursuant to California Rules of Court Rule 8.504(d)(4), I hereby certify that
the forgoing Appellant Morgan Hill Hotel Coalition’s Reply To Supplemental
Briefs is in Times New Roman 13-point font and contains 2,017 words as counted

by Microsoft Word.

Dated: May 22, 2018 LAW OFFICE OF ASIT PANWALA

—

Asit Panwala, Esq.
Attorney for Real Party in Interest and
Appellant Morgan Hill Hotel Coalition
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