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 Pursuant to California Rules of Court, rules 8.54, 8.252, and 8.520, 

and Evidence Code sections 452 and 459, the Labor Commissioner moves 

for judicial notice of the following selections from the legislative history 

for Senate Bill No. 777, which enacted Labor Code section 1102.6 in 2003: 

1. Sen. Jud. Com. on Sen. Bill 777 (2003-2004 Reg. Sess.) as 

introduced Feb. 21, 2003 

2. Assem. Com. on Jud. on Sen. Bill No. 777 (2003-2004 Reg. Sess.) 

as amended May 29, 2003 

3. Sen. Rules Com. on Sen. Bill 777 (2003-2004 Reg. Sess.) as 

amended Aug. 18, 2003 

4. Enrolled Bill Memorandum to Governor for Sen. Bill No. 777 

(2003-2004 Reg. Sess.) Oct. 6, 2003; and 

5. Stats. 2003, ch. 484, eff. Jan. 1, 2004. 

 True and correct copies of these selections from the legislative 

history are attached to the Declaration of Nicholas Patrick Seitz, Esq. as 

Exhibits A through E, respectively. This legislative history is relevant to 

whether the evidentiary standard set forth in Labor Code section 1102.6 

replaced the McDonnell Douglas test as the relevant evidentiary standard 

for retaliation claims brought pursuant to Labor code section 1102.5. 

MEMORANDUM OF POINTS AND AUTHORITIES 

 This Court may take judicial notice of the above selections from the 

legislative history. (Evid. Code §§ 452, subd. (c) [permitting judicial notice 

of “[o]fficial acts of the legislative . . . departments of the United States and 

of any state of the United States”], 459, subd. (a).) Although the language 

of Labor Code section 1102.6 dictates that the evidentiary standard in the 

statute replaced the McDonnell Douglas test as the relevant evidentiary 
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standard for retaliation claims brought under Labor code section 1102.5, the 

legislative history provides additional authority. 

 Specifically, the legislative history shows that proponents of Labor 

Code section 1102.6’s burden-shifting standard argued that the McDonnell 

Douglas test “made it almost impossible for whistleblowers to win a 

challenged whistleblower lawsuit.” (Sen. Jud. Com. on Sen. Bill 777 (2003-

2004 Reg. Sess.) as introduced Feb. 21, 2003, p. 8.) This dissuaded 

employees from “blowing the whistle” despite being “in a unique position 

to report corporate wrongdoing to an appropriate government or law 

enforcement agency.” (Stats. 2003, ch. 484, § 1; Sen. Jud. Com. on Sen. 

Bill 777 (2003-2004 Reg. Sess.) as introduced Feb. 21, 2003, at pp. 3, 8-

10.) In view of the Enron, WorldCom, and other massive corporate fraud 

scandals of the time, the Legislature recognized that a different evidentiary 

standard was needed to ensure employees could effectively avail 

themselves of Labor Code section 1102.5’s whistleblower protections and 

thereby be encouraged to speak out. (Sen. Jud. Com. on Sen. Bill 777 

(2003-2004 Reg. Sess.) as introduced Feb. 21, 2003, pp. 3, 8-10.) 

 Thus, the Legislature enacted Labor Code section 1102.6 to replace 

the McDonnell Douglas test as the evidentiary standard for Labor Code 

section 1102.5 retaliation claims.1 The Legislature made clear that this 

                                                            
1 (See Sen. Rules Com. on Sen. Bill 777 (2003-2004 Reg. Sess.) as 
amended Aug. 18, 2003, p. 3; see also Sen. Jud. Com. on Sen. Bill 777 
(2003-2004 Reg. Sess.) as introduced Feb. 21, 2003, p. 8 [“By raising the 
standard of proof that the employer must meet, potential whistleblowers, 
proponents state, would find a safer haven, encourage reporting, and thus 
foster the early detection of financial fraud by a company.”] [emphasis 
added]; Enrolled Bill Memorandum to Governor for Sen. Bill No. 777 
(2003-2004 Reg. Sess.) Oct. 6, 2003 [“This bill extends the current 
protection of the state whistleblower law by: . . . (4) increasing the burden 
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more solicitous standard “establish[es] the evidentiary burdens of the 

parties participating in a civil action or administrative hearing involving an 

alleged violation of [section 1102.5].” (Stats. 2003, ch. 484; see People v. 

Canty (2004) 32 Cal.4th 1266, 1280 [preamble statements of intent 

“properly may be utilized as an aid in construing a statute”].) The 

legislative history thus confirms that Labor Code section 1102.6 provides 

the evidentiary standard for Labor Code section 1102.5 retaliation claims, 

with no exceptions for any particular litigation stage. 

 The legislature history also shows that Legislature modeled Labor 

Code section 1102.6 after the burden-shifting frameworks for retaliation 

claims under the Sarbanes-Oxley Act (18 U.S.C. § 1514A), Whistleblower 

Protection Act (5 U.S.C. §§ 1214, 1221), and similar federal whistleblower 

protection laws. (Assem. Com. on Jud. on Sen. Bill No. 777 (2003-2004 

Reg. Sess.) as amended May 29, 2003, p. 4.) 

 

 

 

 

 

 

 

 

 

                                                            

of proof on the employer to a clear and convincing evidence standard in 
civil or administrative action . . . under the whistleblower statute, which is 
similar to the Sarbanes-Oxley Act of 2002.”].) 
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 Based on the foregoing, the Labor Commissioner respectfully 

requests that this Court grant this motion for judicial notice. 

 

Dated: July 1, 2021 STATE OF CALIFORNIA, 
DEPARTMENT OF INDUSTRIAL 

RELATIONS, DIVISION OF LABOR 
STANDARDS ENFORCEMENT 

 
 

________________________________________ 
Nicholas Patrick Seitz Cristina Schrum-Herrera 
David L. Bell Dorothy A. Chang 
Phoebe Liu 

Attorneys for Amicus Curiae, 
DIVISION OF LABOR STANDARDS 

ENFORCEMENT 
 

 

 



6 
 
 

 

DECLARATION OF NICHOLAS PATRICK SEITZ, ESQ. 

 I, Nicholas Patrick Seitz, Esq., hereby declare: 

(1) I am an attorney duly licensed to practice in the State of 

California. 

(2) I am attorney of record for amicus curiae Division of Labor 

Standards Enforcement, through its Chief, Lilia García-Brower, Labor 

Commissioner for the State of California. 

(3) I have personal knowledge of the facts stated herein, which 

are known by me to be true and correct, and if called as a witness I could 

and would testify competently thereto. 

(4) A true and correct copy of Sen. Jud. Com. on Sen. Bill 777 

(2003-2004 Reg. Sess.) as introduced Feb. 21, 2003 is attached hereto as 

Exhibit A. 

(5) A true and correct copy of Assem. Com. on Jud. on Sen. Bill 

No. 777 (2003-2004 Reg. Sess.) as amended May 29, 2003 is attached 

hereto as Exhibit B. 

(6) A true and correct copy of Sen. Rules Com. on Sen. Bill 777 

(2003-2004 Reg. Sess.) as amended Aug. 18, 2003 is attached hereto as 

Exhibit C. 

(7) A true and correct copy of Enrolled Bill Memorandum to 

Governor for Sen. Bill No. 777 (2003-2004 Reg. Sess.) Oct. 6, 2003 is 

attached hereto as Exhibit D. 

(8) A true and correct copy of Stats. 2003, ch. 484, eff. Jan. 1, 

2004, is attached hereto as Exhibit E. 
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 I declare under penalty of perjury under the laws of the State of 

California that the foregoing is true and correct. Executed at City of Rancho 

Cucamonga, County of San Bernardino, State of California, on July 1, 

2021. 

    ______________________________________ 
    Nicholas Patrick Seitz, Esq., Declarant 
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PROOF OF SERVICE 

Lawson v. PPG Architectural Finishes, Inc., 
California Supreme Court Case No. S266001 

 I, Mary Ann Galapon, declare as follows: 

 I am employed in the County of San Francisco, I am over 18 years of 

age and not a party to this action, and my business address is 455 Golden 

Gate Avenue, 9th Floor, San Francisco, CA 94102. 

 On July 1, 2021, I served the following document(s): 

REQUEST FOR JUDICIAL NOTICE 

 By United States mail. I enclosed the document(s) in sealed 

envelope or package to the person(s) at the address(es) below. I placed the 

envelope for collection and mailing, following our ordinary business 

practices. I am readily familiar with this business’s practice for collecting 

and processing correspondence for mailing. On the same day that 

correspondence is placed for collection and mailing, it is deposited in the 

ordinary course with of business with the United States Postal Service, in a 

sealed envelope with postage fully prepaid. I am a resident or employed in 

the county where the mailing occurred. The envelope or package was 

placed in the mail at San Francisco, CA. 

Molly Dwyer, Clerk of Court 
Office of the Clerk 
U.S. Court of Appeals for the Ninth 
Circuit 
P.O. Box 193939 
San Francisco, CA 94119-3939 

 

 By TrueFiling. I electronically served the document(s) through 

TrueFiling. 
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Attorneys for plaintiff 
and appellant Wallen 
Lawson 

Chaka Okadigbo 
cokadigo@hkm.com 
HKM Employment Attorneys LLP 
700 South Flower Street, Suite 1067 
Los Angeles, CA 90017 

 Bruce C. Fox 
bruce.fox@obermayer.com 
Qiwei Chen 
qiwei.chen@obermayer.com 
Obermayer Redmann Maxwell & Hippel LLP 
575 William Penn Place, Suite 1710 
Pittsburgh, PA 15219 

 Patrick Leo McGuigan 
plmcguigan@hkm.com 
HKM Employment Attorneys LLP 
600 Stewart Street, Suite 901 
Seattle, WA 98101 

Attorneys for defendant 
and respondent PPG 
Architectural Finishes, 
Inc. 

Karin M. Cogbill 
kcogbill@hopkinscarley.com 
Michael Manoukian 
mmanoukian@hopkinscarley.com 
Hopkins & Carley 
70 South First Street 
San Jose, CA 95113 

 Everett Clifton Martin 
cmartin@littler.com 
Littler Mendelson, P.C. 
633 W. Fifth Street, 63rd Floor 
Los Angeles, CA 90071 
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Theodore A. Schroeder
tschroeder@littler.com 
Robert W. Pritchard 
rpritchard@littler.com 
Littler Mendelson, P.C. 
625 Liberty Avenue, 26th Floor 
Pittsburgh, PA 15222 

Rachael Lavi
rlavi@littler.com 
Littler Mendelson, P.C. 
2049 Century Park East, 5th Floor 
Los Angeles, CA 90067 

I declare under penalty of perjury under the laws of the State of 

California that the foregoing is true and correct. Executed at County of San 

Francisco, State of California, on July 1, 2021. 

___________________________ 
Mary Ann Galapon, Declarant 

/s/ Mary Ann Galapon
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