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REQUEST FOR JUDICIAL NOTICE 

Pursuant to California Rule of Court 8.252 and California 

Evidence Code section 452, proposed amicus curiae Legislature of the State 

of California requests that the Court take judicial notice of the following 

documents: 

1. The Complaint for Declaratory and Injunctive Relief 

filed in Alameda County Superior Court on June 29, 2016 in Zolly v. City of 

Oakland, No. RG16821376, attached as Exhibit A to the Declaration of 

Alex M. Harrison. 

2. Excerpts from Plaintiffs’ Opposition to Demurrer, filed 

in Alameda County Superior Court on December 1, 2017 in Zolly v. City of 

Oakland, No. RG16821376, attached as Exhibit B to the Declaration of 

Alex M. Harrison. 

3. Excerpts from Appellants’ Opening Brief filed in the 

Court of Appeal of California, First Appellate District, Division One on 

March 8, 2019 in Zolly v. City of Oakland, No. A154986, attached as 

Exhibit C to the Declaration of Alex M. Harrison. 

4. Excerpts from Appellants’ Answer to Petition for 

Review filed in the Supreme Court of California on July 10, 2020 in 

Zolly v. City of Oakland, No. S262634, attached as Exhibit D to the 

Declaration of Alex M. Harrison. 

5. Plaintiffs’ First Amended Complaint for Declaratory 

Relief filed in San Francisco County Superior Court on October 18, 2018 in 

Howard Jarvis Taxpayers Association v. Bay Area Toll Authority, 

No. CGC-18-567860, attached as Exhibit E to the Declaration of Alex M. 

Harrison. 
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6. Excerpts from Plaintiffs’ Opposition to Motions for 

Judgement on the Pleadings filed in San Francisco County Superior Court 

on March 20, 2019 in Howard Jarvis Taxpayers Association v. Bay Area 

Toll Authority, No. CGC-18-567860, attached as Exhibit F to the 

Declaration of Alex M. Harrison. 

7. Excerpts from Order Granting Defendant California 

State Legislature’s Motion for Judgement on the Pleadings filed in 

San Francisco County Superior Court on April 3, 2019 in Howard Jarvis 

Taxpayers Association v. Bay Area Toll Authority, No. CGC-18-567860, 

attached as Exhibit G to the Declaration of Alex M. Harrison. 

8. Excerpts from Appellants’ Opening Brief filed in the 

Court of Appeal of California, First Appellate District on October 29, 2019 

in Howard Jarvis Taxpayers Association v. Bay Area Toll Authority, 

No. A157598, attached as Exhibit H to the Declaration of Alex M. 

Harrison. 

9. Excerpts from Appellants’ Consolidated Reply Brief 

filed in the Court of Appeal of California, First Appellate District on 

January 24, 2020 in Howard Jarvis Taxpayers Association v. Bay Area Toll 

Authority, No. A157598, attached as Exhibit I to the Declaration of 

Alex M. Harrison. 

10. Excerpts from Appellants’ Petition for Rehearing filed 

in the Court of Appeal of California, First Appellate District on July 8, 

2020 in Howard Jarvis Taxpayers Association v. Bay Area Toll Authority, 

No. A157598, attached as Exhibit J to the Declaration of Alex M. 

Harrison. 

11. Excerpts from Appellants’ Petition for Review filed in 

the Supreme Court of California on August 10, 2020 in Howard Jarvis 
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Taxpayers Association v. Bay Area Toll Authority, No. S263835, attached 

as Exhibit K to the Declaration of Alex M. Harrison. 

Exhibit A-K are court records of the State of California 

which are the proper subject of judicial notice under Evidence Code 

section 452(d), which provides that judicial notice may be taken of records 

of any court of the State.  Exhibits A-K are relevant to demonstrate that the 

plaintiffs in this case, and in the related case currently pending in this 

Court, Howard Jarvis Taxpayers Association v. Bay Area Toll Authority, 

No. S263835, have cumulatively changed their legal theories concerning 

the meaning of the plain language in article XIII A, section 3(b)(4) and 

article XIII C, section 1(e)(4) of the California Constitution six times.   

The Legislature notes, pursuant to California Rule of 

Court 8.252(a)(2)(B)-(D), that none of these exhibits were presented to the 

trial or appellate courts below as matters to be judicially noticed.  The 

Legislature did not seek to file an amicus curiae brief in either lower court 

in this case.  Furthermore, the exhibits are relevant to facts that did not 

become fully apparent until the plaintiffs in the two cases once again 

changed positions in their filings before this Court.   

 

Dated:  March 22, 2021 Respectfully submitted, 

 

OLSON REMCHO, LLP 

 

 

By:  /S/ Robin B. Johansen                          

Attorneys for Proposed Amicus Curiae 

Legislature of the State of California 
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DECLARATION OF ALEX M. HARRISON 

I, Alex M. Harrison, declare as follows: 

1. I am a paralegal at the law firm Olson Remcho, LLP, 

attorneys for proposed amicus curiae the Legislature of the State of 

California.  I submit this declaration in support of the Legislature’s 

Proposed Amicus Curiae Brief in Support of Respondent City of Oakland. 

2. Attached as Exhibit A is a true and correct copy of the 

Complaint for Declaratory and Injunctive Relief filed in Alameda County 

Superior Court on June 29, 2016 in Zolly v. City of Oakland, 

No. RG16821376.  I obtained a copy of this document from <https:// 

publicrecords.alameda.courts.ca.gov/>. 

3. Attached as Exhibit B is a true and correct copy of 

excerpts from Plaintiff’s Opposition to Demurrer, filed in Alameda County 

Superior Court on December 1, 2017 in Zolly v. City of Oakland, 

No. RG16821376.  I obtained a copy of this document from <https:// 

publicrecords.alameda.courts.ca.gov/>. 

3. Attached as Exhibit C is a true and correct copy of 

excerpts from Appellants’ Opening Brief filed in the Court of Appeal of 

California, First Appellate District on March 8, 2019 in Zolly v. City of 

Oakland, No. A154986.  This document was obtained by counsel to the 

Legislature Margaret Prinzing from https://advance.lexis.com/ and 

maintained in our office files. 

4. Attached as Exhibit D is a true and correct copy of 

excerpts from Appellants’ Answer to Petition for Review filed in the 

Supreme Court of California on July 10, 2020 in Zolly v. City of Oakland, 

No. S262634.  This document was obtained by counsel to the Legislature 

https://advance.lexis.com/
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Margaret Prinzing from https://advance.lexis.com/ and maintained in our 

office files. 

5. Attached as Exhibit E is a true and correct copy of 

Plaintiffs’ First Amended Complaint for Declaratory Relief filed in 

San Francisco County Superior Court on October 18, 2018 in Howard 

Jarvis Taxpayers Association v. Bay Area Toll Authority, No. CGC-18-

567860.  This copy was served on this law firm in its capacity as counsel to 

the Legislature in the case and maintained in our office files. 

6. Attached as Exhibit F is a true and correct copy of 

excerpts from Plaintiffs’ Opposition to Motions for Judgement on the 

Pleadings filed in San Francisco County Superior Court on March 20, 2019 

in Howard Jarvis Taxpayers Association v. Bay Area Toll Authority, 

No. CGC-18-567860.  This copy was served on this law firm in its capacity 

as counsel to the Legislature in the case and maintained in our office files. 

7. Attached as Exhibit G is a true and correct copy of 

excerpts from Order Granting Defendant California State Legislature’s 

Motion for Judgement on the Pleadings filed in San Francisco County 

Superior Court on April 3, 2019 in Howard Jarvis Taxpayers Association v. 

Bay Area Toll Authority, No. CGC-18-567860.  This copy was served on 

this law firm in its capacity as counsel to the Legislature in the case and 

maintained in our office files. 

8. Attached as Exhibit H is a true and correct copy of 

excerpts from Appellants’ Opening Brief filed in the Court of Appeal of 

California, First Appellate District on October 29, 2019 in Howard Jarvis 

Taxpayers Association v. Bay Area Toll Authority, No. A157598.  This 

copy was served on this law firm in its capacity as counsel to the 

Legislature in the case and maintained in our office files. 

https://advance.lexis.com/
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9. Attached as Exhibit I is a true and correct copy of 

excerpts from Appellants’ Consolidated Reply Brief filed in the Court of 

Appeal of California, First Appellate District on January 24, 2020 in 

Howard Jarvis Taxpayers Association v. Bay Area Toll Authority, 

No. A157598.  This copy was served on this law firm in its capacity as 

counsel to the Legislature in the case and maintained in our office files. 

10. Attached as Exhibit J is a true and correct copy of 

excerpts from Appellants’ Petition for Rehearing filed in the Court of 

Appeal of California, First Appellate District on July 8, 2020 in Howard 

Jarvis Taxpayers Association v. Bay Area Toll Authority, No. A157598.  

This copy was served on this law firm in its capacity as counsel to the 

Legislature in the case and maintained in our office files. 

11. Attached as Exhibit K is a true and correct copy of 

excerpts from Appellants’ Petition for Review filed in the Supreme Court 

of California on August 10, 2020 in Howard Jarvis Taxpayers 

Association v. Bay Area Toll Authority, No. S263835.  This copy was 

served on this law firm in its capacity as counsel to the Legislature in the 

case and maintained in our office files. 

I declare under penalty of perjury that the foregoing is true 

and correct.  I have firsthand knowledge of the same, except as to those 

matters described on information and belief, and if called upon to do so, I 

could and would testify competently thereto.  Executed this 22nd day of 

March, 2021, in Piedmont, California. 

 

 

                                                       

ALEX M. HARRISON 
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PROOF OF SERVICE 

I, the undersigned, declare under penalty of perjury that: 

I am a citizen of the United States, over the age of 18, and not 

a party to the within cause of action.  My business address is 1901 Harrison 

Street, Suite 1550, Oakland, CA  94612. 

On March 22, 2021, I served a true copy of the following 

document(s): 

Request For Judicial Notice 

Of The Legislature Of The State 

Of California In Support Of Proposed 

Amicus Curiae Brief; 

Declaration Of Alex M. Harrison 

 

on the following party(ies) in said action: 

 

Andrew M. Zacks 

Zacks Freedman & Patterson, PC 

235 Montgomery Street, Suite 400 

San Francisco, CA  94104 

Phone:  (415) 956-8100 

Email:  az@zfplaw.com 

 

Attorneys for Plaintiffs-

Appellants Robert Zolly, 

Ray McFadden, and 

Stephen Clayton 

Paul J. Katz 

Katz Appellate Law PC 

484 Lake Park Avenue, Suite 603 

Oakland, CA  94610 

Phone:  (510) 920-0543 

Email:  paul@katzappellatelaw.com 

 

Attorneys for Plaintiffs-

Appellants Robert Zolly, 

Ray McFadden, and 

Stephen Clayton 

 

Cedric C. Chao 

Chao ADR, PC 

One Market Street 

Spear Tower, 36th Floor 

San Francisco, CA  94105 

Phone:  (415) 293-8088 

Email:  cedric.chao@chao-adr.com 

 

Attorneys for Defendant-

Respondent City of Oakland 
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Tamara Lee Shepard 

DLA Piper LLP 

33 Arch Street, 26th Floor 

Boston, MA  02110 

Phone:  (617) 406-6012 

Email:  tamara.shepard@dlapiper.com 

 

Attorneys for Defendant-

Respondent City of Oakland 

Stanley J. Panikowski 

Jeanette E. Barzelay 

DLA Piper LLP 

555 Mission Street, 24th Floor 

San Francisco, CA  94105 

Phone:  (415) 836-2500 

Email:  stanley.panikowski@us.dlapiper.com 

 jeanette.barzelay@us.dlapiper.com 

 

Attorneys for Defendant-

Respondent City of Oakland 

Barbara J. Parker, City Attorney 

Doryanna Moreno 

Maria S. Bee 

Celso D. Ortiz 

Zoe M. Savitsky 

Oakland City Attorney’s Office 

City Hall, 6th Floor 

One Frank H. Ogawa Plaza 

Oakland, CA  94612 

Phone:  (510) 238-3601 

Fax:  (510) 238-6500 

Email:  bparker@oaklandcityattorney.org 

 dmoreno@oaklandcityattorney.org 

 mbee@oaklandcityattorney.org 

 cortiz@oaklandcityattorney.org 

 zsavitsky@oaklandcityattorney.org 

 

Attorneys for Defendant-

Respondent City of Oakland 

Court of Appeal 

First Appellate District 

350 McAllister Street 

San Francisco, CA  94102 

Email:  1DC-Div1-Clerks@jud.ca.gov 

 

 

☐ BY UNITED STATES MAIL:  By enclosing the document(s) in a sealed 

envelope or package addressed to the person(s) at the address above and 
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☐ depositing the sealed envelope with the United States Postal Service, 

with the postage fully prepaid.  

☐ 

 

placing the envelope for collection and mailing, following our 

ordinary business practices.  I am readily familiar with the business’s 

practice for collecting and processing correspondence for mailing.  

On the same day that correspondence is placed for collection and 

mailing, it is deposited in the ordinary course of business with the 

United States Postal Service, located in Oakland, California, in a 

sealed envelope with postage fully prepaid. 

☐ 

 

BY OVERNIGHT DELIVERY:  By enclosing the document(s) in an 

envelope or package provided by an overnight delivery carrier and 

addressed to the persons at the addresses listed.  I placed the envelope or 

package for collection and overnight delivery at an office or a regularly 

utilized drop box of the overnight delivery carrier. 

☐ 

 

BY MESSENGER SERVICE:  By placing the document(s) in an 

envelope or package addressed to the persons at the addresses listed and 

providing them to a professional messenger service for service. 

☐ 

 

BY FACSIMILE TRANSMISSION:  By faxing the document(s) to the 

persons at the fax numbers listed based on an agreement of the parties to 

accept service by fax transmission.  No error was reported by the fax 

machine used.  A copy of the fax transmission is maintained in our files. 

☒ 

 

BY EMAIL TRANSMISSION:  By emailing the document(s) to the 

persons at the email addresses listed based on a court order or an agreement 

of the parties to accept service by email.  No electronic message or other 

indication that the transmission was unsuccessful was received within a 

reasonable time after the transmission. 

I declare, under penalty of perjury, that the foregoing is true 

and correct.  Executed on March 22, 2021, in Oakland, California. 

 

 

 

  

 Alex M. Harrison 

 
(00433487-4) 
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EXHIBIT B  











 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

EXHIBIT C  



Zolly v. City of Oakland

No. A154986

Court of Appeal of California, First Appellate District, Division One

March 8, 2019

Reporter
2019 CA App. Ct. Briefs LEXIS 668 *

Robert Zolly, Ray McFadden, and Stephen Clayton, Plaintiffs and Appellants, vs. City of Oakland, Defendant and 
Respondent

Type: Brief

Prior History: Appeal from the Superior Court of Alameda. Judge Paul D. Herbert. Case No. RG 16 821376.

Counsel

 [*1]  Zacks, Freedman & Patterson, PC, Andrew M. Zacks, No. 147794, San Francisco, CA, Katz Appellate Law, 
Paul J. Katz, No. 243942, Oakland, CA, Attorneys for Appellants.

Title

Appellants' Opening Brief

Text

CERTIFICATE OF INTERESTED ENTITIES OR PERSONS

Appellants know of no person or entity that should be listed in this certificate.

INTRODUCTION

Since July 2015, Oakland residents have seen their waste-collection bills skyrocket. Appellants, who own multi-
family properties and pay their tenants' waste-collection bills, have been particularly affected. The reason? Oakland 
executed new agreements with two public utilities, giving them the exclusive rights to collect compostables and 
recyclables, and to collect and dispose of garbage. The agreements provided that the utilities together would pay 

https://advance.lexis.com/api/document?collection=briefs-pleadings-motions&id=urn:contentItem:5VVR-9KF0-014J-C05J-00000-00&context=
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"First, it specifically defined ' "tax," ' and did so broadly, to include 'any levy, charge, or exaction of any kind 
imposed by a local government.' (Art. XIII C, § 1, subd. (e).) However, the new definition has seven exceptions." 
(Citizens, 6 Cal.5th at p. 11.) The only exception that possibly applies here is for "[a] charge imposed for entrance 
to or use of local government property, or the purchase, rental, or lease of local [*21]  government property." (Cal. 
Const., art. XIII C, § 1, subd. (e)(4).)

"Second, Proposition 26 requires the local government to prove 'by a preponderance of the evidence that … [an] 
exaction is not a tax, that the amount is no more than necessary to cover the reasonable costs of the governmental 
activity, and that the manner in which those costs are allocated to a payor bear a fair or reasonable relationship to 
the payor's burdens on, or benefits received from, the governmental activity.' (Art. XIII C, § 1, subd. (e).)" (Citizens, 
supra, 6 Cal.5th at p. 11.) For an exception to apply, then, a city must prove that the charge's overall amount and 
allocation fit within these limits. (City of San Buenaventura v. United Water Conservation Dist. (2017) 3 Cal.5th 
1191, 1200 (City of San Buenaventura); see also id. at pp. 1209-1214.) Because the charges in Jacks "were 
imposed prior to the enactment of Proposition 26," the Court analyzed the charges there under the Proposition 218 
version of article XIII C. (Jacks, supra, 3 Cal.5th at p. 260, fn. 4;id. at p. 263, fn 6.) But the analysis of 
franchise [*22]  fees under Proposition 26 is likely the same as Jacks' analysis under Proposition 218. First, the 
purpose of Proposition 26 "was to reinforce the voter approval requirements set forth in Propositions 13 and 218." 
(Jacks, supra, 3 Cal.5th at p. 263.) Second, Proposition 26's requirement that a charge's allocation "bear a fair or 
reasonable relationship to the payor's … benefits received from the governmental activity" was derived from Sinclair 
Paint Co. v. State Bd. of Equalization (1997) 15 Cal.4th 866 (Sinclair Paint). (City of Buenaventura, supra, 3 Cal.5th 
at p. 1212.) Likewise, and as explained further below, Jacks' requirement that the amount of a franchise fee bear a 
reasonable relationship to the franchise's value also was derived from Sinclair Paint. (Jacks, supra, 3 Cal.5th at pp. 
260-262, 267-270.) Because a franchise is a benefit that a utility receives from the government (see infra Part I.D.), 
Proposition 26's reasonable-relationship test and Jacks' reasonable-relationship test should be construed as 
equivalent. 2 (See In re Adoption of Sewall (1966) 242 Cal.App.2d 208, 224 [*23]  ["In construing a statute, the court 
is free to study the history and purpose of the enactment and the previous state of the legislation on the subject, as 
well as other statutes in pari materia and the benefits sought to be provided"].)

But to the extent that Proposition 26 changes the analysis of franchise fees from Jacks, those changes would have 
to make it more difficult for a franchise fee not to qualify as a tax. Any other interpretation would contradict the entire 
purpose of Proposition 26 to [*24]  reinforce Proposition 218's goal of preventing cities from disguising taxes as 
fees. (Boling v. Public Employment Relations Board (2018) 5 Cal.5th 898, 918 [stating that the Court "will not adopt 
a narrow or restricted meaning of statutory language if it would result in an evasion of the evident purpose of a 
statute, when a permissible, but broader, meaning would prevent the evasion and carry out that purpose"], cleaned 
up.)

Therefore, because Jacks shows that the appellants here have stated a claim under Proposition 218 (see infra Part 
I.G.), they have necessarily stated a claim under Proposition 26.

D. The state Constitution bars a city from disguising a tax as a franchise fee that bears no reasonable relationship 
to the value of the franchise conferred.

An increasingly popular way for local governments to extract taxpayer money without getting voter approval is to 
increase franchise-fee amounts. (Jacks, supra, 3 Cal.5th at pp. 267, 269.) A franchise fee is the price a utility pays 
to a city to have the right "to use public streets or rights-of-way" to conduct business. (Id. at pp. 262, 267.) Because 
a utility recovers [*25]  the cost of a franchise fee from its customers, the utility is a "a conduit through which 
government charges are ultimately imposed on ratepayers[.]" (Id. at p. 269.) If unchecked, then, cities could evade 
the constitutional limits on their revenue-raising power by charging exorbitant franchise fees. (Ibid.)

2  Because a franchise fee "is compensation for the use or purchase of a government asset rather than compensation for a cost" 
(Jacks, supra, 3 Cal.5th at p. 268), the requirement from Proposition 26 that a charge's amount "is no more than necessary to 
cover the reasonable costs of the governmental activity" is not applicable in this context (see ibid.). Relatedly, the term 
"governmental activity" in Proposition 26 should be construed as "governmental asset" in this context.

2019 CA App. Ct. Briefs LEXIS 668, *20

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5T4D-75T1-F04B-P0WD-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5T4D-75T1-F04B-P0WD-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5T4D-75T1-F04B-P0WD-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5R3P-4T81-F04B-P3TK-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5R3P-4T81-F04B-P3TK-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5R3P-4T81-F04B-P3TK-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5NX0-JYS1-F04B-P1K8-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5NX0-JYS1-F04B-P1K8-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RJN-3790-0039-437J-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RJN-3790-0039-437J-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5R3P-4T81-F04B-P3TK-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5R3P-4T81-F04B-P3TK-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5NX0-JYS1-F04B-P1K8-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5NX0-JYS1-F04B-P1K8-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-9Y30-003C-J54W-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5SY2-YXR1-F04B-P000-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5NX0-JYS1-F04B-P1K8-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5NX0-JYS1-F04B-P1K8-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5NX0-JYS1-F04B-P1K8-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5NX0-JYS1-F04B-P1K8-00000-00&context=


 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

EXHIBIT D  



Margaret Prinzing 

 

Zolly v. City of Oakland 
No. S262634 

SUPREME COURT OF CALIFORNIA 
July 10, 2020 

 

Reporter 
2020 CA S. CT. BRIEFS LEXIS 489 * 
 
Robert Zolly, Ray McFadden, and Stephen Clayton, Plaintiffs and Appellants, vs. City of Oakland, Defendant and 
Respondent 
 
 

Type: Brief 
 
 

Prior History: After a Published Opinion From the First District Court of Appeal, Division One. Appeal No. 
RG16821376. Superior Court of Alameda, Case No. RG16821376. 
 
 
 

Counsel 
  
Zacks, Freedman & Patterson, PC, Andrew M. Zacks, No. 147794, San Francisco, CA, Katz Appellate Law, Paul J. 
Katz, No. 243942, Oakland, CA,  Attorneys for Appellants . 
 
 

Title 
 
    Answer to Petition for Review   
 
 

Text 
  
 [*1] INTRODUCTION 

  In its petition for review, Oakland seeks to render obsolete this court's recent decision in   Jacks v. City of Santa 
Barbara (2017) 3 Cal.5th 248   (Jacks). Jacks blocked one way that cities try to raise taxes without getting the 
requisite voter approval-by using a utility to collect an exorbitant amount from ratepayers and calling that amount a 
"franchise fee" (i.e., the price paid for the utility to use city property).   Jacks held that, when a franchise-fee 
amount exceeds the value of the franchise conferred, that imbalance reveals the city has padded the fee with a tax 
subject to the voter-approval requirement of article XIII C of the California Constitution.   

https://advance.lexis.com/api/document?collection=briefs-pleadings-motions&id=urn:contentItem:60H3-CV41-F016-S4CP-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=briefs-pleadings-motions&id=urn:contentItem:60H3-CV41-F016-S4CP-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=briefs-pleadings-motions&id=urn:contentItem:60H3-CV41-F016-S4CP-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5NX0-JYS1-F04B-P1K8-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5NX0-JYS1-F04B-P1K8-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5NX0-JYS1-F04B-P1K8-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5NX0-JYS1-F04B-P1K8-00000-00&context=1000516
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 Margaret Prinzing  

the local government to prove 'by a preponderance of the evidence that ... [an] exaction is not a tax, that the 
amount is no more than necessary to cover the reasonable costs of the governmental activity, and that the manner 
in which those costs are allocated to a payor bear a fair or reasonable relationship to the payor's burdens on, or 
benefits received from, the governmental activity.' (Art. XIII C, § 1, subd. (e).)" (  Citizens, supra, at p. 11, alterations 
in original.)   

  Oakland contends [*6]  that the fourth exception covers all charges that are nominally franchise fees. (PFR 19-
30.) But that contention should be met with skepticism. As explained above in Part I, the original version of article 
XIII C provided that a so-called franchise fee was actually a tax to the extent its amount exceeded the reasonable 
value of the franchise. (  Jacks, supra, 3 Cal.5th at pp. 269-271.) That limit was needed to prevent franchise fees 
from becoming "a vehicle for generating revenue independent of the purpose of the fees"-a "concern that is more 
than merely speculative." (  Id. at p. 269.) And the whole point of Proposition 26 was to make it even   tougher for 
cities to generate revenue from residents without getting voter consent. (See   Schmeer v. County of Los Angeles 
(2013) 213 Cal.App.4th 1310, 1322 [stating that Proposition 26 was "an effort to close perceived loopholes in 
Propositions 13 and 218"].)   

  Yet Oakland's interpretation of Proposition 26 would mean that the initiative   erased Proposition 218's limit on 
franchise-fee amounts. This court should be extremely reluctant to adopt such a counterintuitive interpretation. 
(See   Boling v. Public Employment Relations Board (2018) 5 Cal.5th 898, 918 [stating that this court avoids a 
construction [*7]  that " ' "would result in an evasion of the evident purpose of [a statute]" ' " when possible], citation 
omitted and alteration in original.)   

  Fortunately-as   Zolly correctly ruled-the current text of article XIII C does not compel that perverse result. (  Zolly, 
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government property, or the purchase, rental, or lease of local government property." (Cal. Const., art. XIII C, § 1, 
subd. (e)(4).) And a city has the burden to prove by the preponderance of the evidence that a given charge fits 
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charge is actually imposed for a utility's use of government property and not for revenue-generation unrelated to 
that use?   Jacks' franchise-fee test still supplies the answer: it depends on whether the charge's amount "reflect[s] 
a reasonable estimate of the value of the franchise." (  Jacks, supra, 3 Cal.5th at p. 267.) Only charges that pass 
this test are truly "amounts paid in exchange for property interests"-i.e., real franchise fees excepted from the 
definition [*8]  of tax. (  Ibid.)   

  Oakland relies on the fact that, in contrast to the first three exceptions, the fourth exception does not include the 
word "reasonable." But unlike the first three exceptions, which involve cities being reimbursed for   expenses, a 
franchise fee is compensation for a city   asset. (Jacks, supra, 3 Cal.5th at p. 268.) The first three exceptions, then, 
need the word "reasonable" to ensure that cities are not reimbursed for profligate spending. (See Voter Information 
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  (4) A charge imposed for entrance to or use of local government property, or the purchase, rental, or lease of local 
government property.   
  (5) A fine, penalty, or other monetary charge imposed by the judicial branch of government or a local government, as a 
result of a violation of law.   
  (6) A charge imposed as a condition of property development.   
  (7) Assessments and property-related fees imposed in accordance with the provisions of Article XIII D. 

   
  (Cal. Const., art. XIII C, § 1, subd. (e).) 
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Howard Jarvis Taxpayers Foundation 
921 Eleventh Street, Suite 1201 
Sacramento, CA 95814 
Tel: (916) 444-9950 
Fax:(916) 444-9823 
Email: tim@hjta.org  
Attorneys for Plaintiffs 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF SAN FRANCISCO 

HOWARD JARVIS TAXPAYERS ASSN., ) No. CGC-18-567860 
BRANDON KLINE, ANGELIQUE BACON. ) 
DEIDRE DAWSON, ) 

) 
Plaintiffs, ) FIRST AMENDED COMPLAINT FOR 

) DECLARATORY RELIEF (CCP § 1060) 
v. ) AND INVALIDATION (STS. & HY. § 

) 30922) OF BRIDGE TOLL INCREASE 
The BAY AREA TOLL AUTHORITY, and ) 
the CALIFORNIA STATE LEGISLATURE, ) 

) 
Defendants. ) 

) 

INTRODUCTION  

Pursuant to authorization from Senate Bill 595, which the Legislature passed despite 

its failure to receive two-thirds legislative approval, Regional Measure 3 appeared on the 

June 5, 2018, ballot in nine Bay Area counties. It was placed on the ballot by resolution of 

the Bay Area Toll Authority, a regional public agency for the nine counties. Regional 

Measure 3 received 475,690 affirmative votes out of 886,529, or 53.66%. The Bay Area 

Toll Authority has declared that Regional Measure 3 passed by a simple majority vote and is 

about to implement the $3 bridge toll increase described in the measure. 

If Regional Measure 3 is deemed a state tax, then the bill authorizing it, Senate Bill 

595, required 2/3 legislative approval in both the Senate and Assembly. It did not satisfy 

this requirement in the Assembly. Alternatively, if it is a local special tax, then Regional 
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Measure 3 required 2/3 voter approval, which it did not receive. Since the bridge toll 

increase cannot be deemed an exempt local or state fee, it must be invalidated. 

PARTIES  

1. Plaintiff Howard Jarvis Taxpayers Association ("HJTA") is a nonprofit public 

benefit corporation, comprised of over 200,000 California taxpaying members, organized 

and existing under the laws of California for the purpose, among others, of engaging in civil 

litigation on behalf of its members and all California taxpayers to ensure constitutionality in 

taxation. HJTA has members, including two of the plaintiffs, who reside in one or more of 

the nine counties listed in the above caption ("the nine Bay Area Counties"), who voted 

against Regional Measure 3 and who would be subject to paying its increased toll charges if 

enforced. HJTA has members, including one of the plaintiffs, who reside outside the nine 

Bay Area Counties who did not have the opportunity to vote on Regional Measure 3, but will 

be subject to paying its increased toll charges if enforced. 

2. Plaintiff Brandon Kline is a resident and registered voter in the City of Vacaville, 

which is located in Solano County. He voted against Regional Measure 3. Mr. Kline works 

as an Environmental Compliance Officer for San Francisco State University in San 

Francisco. To get to work he must drive over two bridges, the Carquinez Bridge and the 

San Francisco-Oakland Bay Bridge. He is therefore subject to the increased toll on two 

bridges per commute if it is enforced. 

3. Plaintiff Angelique Bacon is a resident and registered voter in the City of 

Vallejo, which is located in Solano County. She voted against Regional Measure 3. Ms. 

Bacon works as a Consumer Affairs representative for the California Public Utilities 

Commission in San Francisco. To get to work she must drive over two bridges, the 

Carquinez Bridge and the San Francisco-Oakland Bay Bridge. She is therefore subject to 

the increased toll on two bridges per commute if it is enforced. 

4. Plaintiff Deirdre Dawson is a resident and registered voter in the City of Lodi, 

which is located outside the nine Bay Area Counties. She did not have the opportunity to 

vote on Regional Measure 3. Ms. Dawson works as a Court Reporter in the City of 
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Martinez. To get to work she must drive over the Antioch Bridge and is therefore subject to 

the increased toll once per commute if it is enforced. 

5. Defendant California Legislature ("Legislature") is the legislative branch of the 

California State government and was responsible for declaring Senate Bill 595 to have 

passed despite the lack of two-thirds legislative approval in the Assembly. 

6. Defendant Bay Area Toll Authority ("BATA") was created by Streets & 

Highways Code section 30950 as a public instrumentality governed by the Board of 

Directors of the Metropolitan Transportation Commission. BATA is responsible for 

programming, administration, and allocation of toll revenues. Per Senate Bill 595, BATA 

was responsible for setting the dollar amount of the proposed toll increase, setting the 

election date, writing the ballot question, and calculating the election results of Regional 

Measure 3 upon receiving reports from each County Clerk, then, if it determined that a 

simple majority of voters had approved the measure, implementing the increased toll 

amount. (Sts. & Hy. Code, § 30923(a)-(f).) 

FIRST CAUSE OF ACTION 
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change in state statute which results in any taxpayer paying a higher tax must be imposed 

by an act passed by not less than two-thirds of all members elected to each of the two 

houses of the Legislature." (Cal. Const., art. XIII A, § 3(a), emphasis added.) Section 3(b) 

defines state taxes so that all monetary exactions are presumed to be taxes. It defines "tax" 

as "any levy, charge, or exaction of any kind imposed by the State." (Id., § 3(b).) While 

there is an exception for "[a] charge imposed for entrance to or use of state property" (Id., § 

3(b)(4)), it applies only to the extent "that the amount is no more than necessary to cover 

the reasonable costs of the governmental activity, and that the manner in which those costs 

are allocated to a payor bear a fair or reasonable relationship to the payor's burdens on, or 

benefits received from, the governmental activity." (Id., § 3(d).) 

10. RM3 bridge toll funds are to be used for the specific purposes listed in Streets 

& Highways Code section 30914.7. These specific purposes include new Bay Area Rapid 

Transit ("BART") railway cars and other BART enhancements, the repair or replacement of 

San Francisco Bay ferry vessels, the replacement and expansion of San Francisco's MUNI 

vehicle fleet, improved ship access for the Port of Oakland, and a grant program to fund 

bicycle and pedestrian trails. 

11. Plaintiffs do not use these rail, ferry, shipping, bicycle or pedestrian services 

when they drive across state-owned bridges. The "governmental activity" that plaintiffs use 

is the provision, operation and maintenance of bridges. The RM3 toll increase is not 

"necessary to cover the reasonable costs" of plaintiffs' "entrance to or use of" the state-

owned bridges. Nor does the amount of the increase "bear a fair or reasonable relationship 

to [plaintiffs'] burdens on, or benefits received from, the governmental activity." (Id., § 3(d).) 

The section 30914.7 expenditures to be funded by the RM3 toll increase will benefit entities 

and persons not paying the toll increase. For these reasons, the RM3 toll increase does not 

fit the exemption for "entrance to or use of state property." 

12. Because the RM3 toll increase does not fit the exemption for "entrance to or 

use of state property," it is by default a "tax." Because SB 595, by authorizing BATA to 

impose the tax, constitutes a "change in state statute which results in [plaintiffs] paying a 
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higher tax," it needed two-thirds approval in each house to be passed by the Legislature. 

13. While SB 595 received 27 votes or 67.5% in the Senate, it received only 43 

votes or 54% in the Assembly. SB 595 therefore failed to garner the approval of "two-thirds 

of all members elected to each of the two houses of the Legislature." (Cal. Const., art. XIII 

A, § 3(a).) Without such approval, the bill did not pass the Legislature and therefore was 

not eligible for the Governor's signature. SB 595 and the bridge toll increase it authorized 

are invalid. 

14. An actual controversy exists between the parties in that plaintiffs believe SB 

595 did not become law and the bridge toll increase is therefore invalid; whereas 

defendants believe SB 595 became law and the bridge toll increase is valid in all respects. 

15. Plaintiffs desire a judicial determination of the rights and duties of the parties, 

including a declaration as to whether SB 595 became law and whether the RM3 bridge toll 

increase is valid. 

WHEREFORE, plaintiffs pray for judgment as hereinafter set forth. 

SECOND CAUSE OF ACTION 
For Declaratory Relief and Invalidation of Regional Measure 3 

Against Defendant BATA  

16. Plaintiffs repeat and incorporate Paragraphs 1 through 15 as if fully set forth 

herein. 

17. BATA is a local government. "'Local government' means any county, city, city 

and county, including a charter city or county, any special district, or any other local or 

regional governmental entity." (Cal. Const., art. XIII C, § 1(b).) 

18. Section 24 of article XIII of the California Constitution provides that "[t]he 

Legislature may not impose taxes for local purposes but may authorize local governments 

to impose them." 

19. The Legislature, through SB 595, authorized BATA to impose a toll increase on 

the seven bridges within its jurisdiction if the voters approved it. 

20. On or about January 24, 2018, The BATA Board of Directors adopted 

Resolution No. 123 to place RM3 on the June 5, 2018 ballot. RM3 proposed a $3 toll 
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increase, in three scheduled increments of $1 each, for the seven bridges within BATA's 

jurisdiction. 

21. Similar to article XIII A regarding state taxes, article XIII C of the California 

Constitution defines local taxes so that all monetary exactions of local governments are 

presumed to be taxes. It defines a local "tax" as "any levy, charge, or exaction of any kind 

imposed by a local government, except" for seven listed exceptions. (Cal. Const., art. XIII C 

§ 1(e).) The RM3 bridge toll increase fits none of the seven exceptions. It is therefore, by 

default, a tax. 

22. "All taxes imposed by any local government shall be deemed to be either 

general taxes or special taxes. Special purpose districts or agencies, including school 

districts, shall have no power to levy general taxes." (Cal. Const., art. XIII C, § 2(a).) BATA 

is a special purpose agency. It may levy only special taxes. 

23. "'Special tax' means any tax imposed for specific purposes, including a tax 

imposed for specific purposes, which is placed into a general fund." (Cal. Const., art. XIII C. 

§1(d).) RM3 bridge toll funds are to be used for the specific purposes listed in Streets & 

Highways Code section 30914.7, several of which were listed above in Paragraph 10. 

24. Both because BATA is a special purpose agency and because RM3 funds are 

committed to specific purposes, RM3's toll increase is a "special tax." 

25. "No local government may impose, extend, or increase any special tax unless 

and until that tax is submitted to the electorate and approved by a two-thirds vote." (Cal. 

Const., art. XIII C, §2(d).) "Cities, Counties and special districts, by a two-thirds vote of the 

qualified electors of such district, may impose special taxes on such district, except ad 

valorem taxes on real property or a transaction tax or sales tax on the sale of real property 

within such City, County or special district." (Cal. Const., art. XIII A, § 4.) 

26. Because RM3 proposed a special tax, it needed two-thirds voter approval. It 

received the approval of only 53.66% of the voters in the nine Bay Area Counties. Without 

two-thirds approval, RM3 did not pass. RM3 and the bridge toll increase it authorized are 

invalid. 
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27. An actual controversy exists between the parties in that plaintiffs believe RM3 

did not become law and the bridge toll increase is therefore invalid; whereas defendants 

believe RM3 became law and the bridge toll increase is valid in all respects. 

28. Plaintiffs desire a judicial determination of the rights and duties of the parties, 

including a declaration as to whether RM3 became law and whether the bridge toll increase 

fee is valid. 

WHEREFORE, plaintiffs pray for judgment as follows: 

PRAYER 

Based on the foregoing allegations, plaintiffs pray for judgment against defendants 

BATA and/or the State Legislature as follows: 

1. For a declaration that Senate Bill 595 is invalid due to its lack of two-thirds 

legislative approval; and/or 

2. For a declaration that Regional Measure 3 is invalid due to its lack of two-thirds 

voter approval; and 

3. For costs of suit, including attorney fees under Code of Civil Procedure section 

1021.5; and 

4. For such other relief as the Court considers just and proper. 

DATED: October 17, 2018. 

Respectfully submitted, 

JONATHAN M. COUPAL 
TREVOR A. GRIMM 
TIMOTHY A. BITTLE 
LAURA E. MURRAY 

/s/ Timothy A. Bittle  
Timothy A. Bittle 
Counsel for Plaintiffs 
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VERIFICATION  

I, Timothy A. Bittle, declare: 

I am one of the attorneys of record for plaintiffs in this action. I am authorized to 

verify this complaint on behalf of Howard Jarvis Taxpayers Association. The other plaintiffs 

are absent from the County of Sacramento where I have my office, and I make this 

verification for that reason as well. 

I have read the attached complaint. Except as to matters stated on information and 

belief, the allegations contained in the complaint are true of my own knowledge and, with 

regard to those matters stated on information and belief, I believe them to be true. 

I certify, upon penalty of perjury under the laws of the State of California, that the 

foregoing is true and correct and that this verification was executed on the date shown 

below in the City of Sacramento, California. 

DATED: October 17, 2018. 
(.7 • 

11-(2-`  
Timothy A. Bittle 
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JONATHAN M. COUPAL, State Bar No. 107815 
TREVOR A. GRIMM, State Bar No. 34258 
TIMOTHY A. BITTLE, State Bar No. 112300 
LAURA E. MURRAY, State Bar No. 255855 
Howard Jarvis Taxpayers Foundation 
921 Eleventh Street, Suite 1201 
Sacramento, CA 95814 
Tel: (916) 444-9950 
Fax:(916) 444-9823 
Email: tim@hjta.org  
Attorneys for Plaintiffs 

HOWARD JARVIS TAXPAYERS ASSN., 
BRANDON KLINE, ANGELIQUE BACON 
DEIDRE DAWSON, 

Plaintiffs, 

v. 

The BAY AREA TOLL AUTHORITY and 
the CALIFORNIA STATE LEGISLATURE, 

Defendants. 
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receive a liberal, practical common-sense construction .... The literal language 

of enactments may be disregarded to avoid absurd results and to fulfill the 

apparent intent of the framers." (Amador Valley Joint Union High Sch. Dist. v. 

State Bd. of Equalization (1978) 22 Cal.3d 208, 245.) 

"To resolve ambiguities in initiative propositions, the courts may consider indicia of the 

voters' intent found in the analysis and arguments contained in the official ballot pamphlet." 

(Citizens for Responsible Gov't v. City of Albany (1997) 56 Cal.App.4th 1199, 1209 n.1; 

Legislature v. Eu (1991) 54 Cal.3d 492, 504.) "A court is ... obliged to construe the statute 

according to the [voters'] own statement of its purpose, if it can." (Botello v. Shell Oil Co. 

(1991) 229 Cal.App.3d 1130, 1135; Citizens for Responsible Gov't, 56 Cal.App.4th at 1209 n.1.) 

"[S]tandard rules of statutory construction ... obligate the court to attempt to reconcile or 

harmonize conflicting statutory provisions in an effort to give effect to all provisions if it is 

possible" (Taxpayers to Limit Campaign Spending v. Fair Pol. Practices Corm (1990) 51 Cal.3d 

744, 764 (citations omitted)) "giving effect and meaning so far as possible to all parts thereof, 

with the primary purpose of harmonizing them and effectuating the legislative intent as therein 

expressed." (City of San Diego v. Shapiro (2014) 228 Cal.App.4th 756, 790 n.37.) 

Applying these principles of statutory construction to Proposition 26, it is possible to 

effectuate the voters' intent as to part of the fourth exception. Parsing the relevant portion of 

that sentence, it consists of two independent lists separated not only by a comma, but also by 

the conjunction "or." The sentence exempts: "A charge imposed for [1] entrance to or use of 

state property, or [2] the purchase, rental, or lease of state property ...." It is possible to apply 

subdivision (d)'s reasonable cost and reasonable allocation requirement to the first list, even 

if its application to the second list is illogical. BATA and the Legislature would have the Court 

throw out the baby with the bath water, but applying subdivision (d) where it is possible to do 

so fulfills the Court's "solemn duty jealously to guard the sovereign people's initiative power, 'it 

being one of the most precious rights of our democratic process." (Strauss v. Horton (2009) 

46 Cal.4th 364, 453; Legislature v. Eu (1991) 54 Cal.3d 492, 501.) 

Therefore, the Legislature's motion for judgment on the pleadings — which is based 
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This matter came on regularly for hearing before the Court pursuant to the motion for 

judgment on the pleadings filed by Defendant California State Legislature. Robin B. Johansen of 

Remcho, Johansen & Purcell, LLP appeared on behalf of Defendant California State Legislature; 

Michael C. Weed of Orrick, Herrington & S4tcliffe LLP appeared on behalf of Co-Defendant Bay 

Area Toll Authority; and Timothy A. Bittle of Howard Jarvis Taxpayers Foundation appeared on 

behalf of Plaintiff Howard Jarvis Taxpayers I Association. 

The matter having been argued and submitted for decision, the Court orders as follows: 

Defendant California State Legislature's motion for judgment on the pleadings is 

granted without leave to amend as to the fir* cause of action for declaratory relief and invalidation of 

SB 595. The Legislature has met its burden to show the applicability of the exception for "entrance to 

  

or use of state property",  from the general definition of "tax" in Article XIIIA, section 3(b)(4) of the 

California Constitution. Therefore, the toll increase imposed by SB 595 is not a tax subject to a two-

thirds supermajority vote requirement. The court takes judicial notice of the documents provided by 

the Legislature and by Co-Defendant Bay Akea Toll Authority. 

The reasonable cost requirerrient in Article XIIIA, section 3(d) is inapplicable. In 

section 3(b), only the first three exceptions to the definition of "tax" contain language mandating that 

charges not exceed the "reasonable costs" to the State of conferring benefits or granting privileges, 

providing services, or performing regulatory acts. (Cal. Const. art. XIIIA, §§ 3 (b)(1), 3 (b)(2), 3(b)(1).) 

In contrast, the remaining two exceptions contain no comparable language. (Cal. Const. art. XIIIA, 

§§ 3(b)(4), (3)(b)(5).) Where no ambiguity exists, the language of statutes and voter initiatives 

amending the constitution are given their plain meaning. (Code Civ. Proc. § 1858; Schmeer v. County 

of Los Angeles (2013) 213 Cal.App.4th 1310, 1316 [holding that the language of the initiative is the 

best indicator of the voters' intent and that those words are given their ordinary and usual meaning]; 

see also Lesher Communications, Inc. v. City of Walnut Creek (1990) 52 Ca1.3d 531, 543 ["Absent 

ambiguity, we presume that the voters intend the meaning apparent on the face of an initiative measure 

. . . and the court may not add to the statute or rewrite it to conform to an assumed intent that is not 

apparent in its language."] [citations omitted].) Consequently, there is no need to rely upon Plaintiffs' 
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interpretation of voter intent in evaluating the plain language of the provision. There is no 

reasonableness requirement in the "charge imposed for entrance to or use of state property" exception, 

so it is improper to read one into the provision. (Cal. Const. art. XIIIA, § 3(b)(4).) 

Canons of statutory interpretation support this interpretation of the language. Reading 

the burden shifting language regarding reasonableness in section 3(d) as applying to all five exceptions 

to the definition of tax, as requested by Plaintiffs, would render references to reasonableness in the first 

three exceptions mere surplusage—a result to be avoided in interpreting statutes and constitutional 

provisions. (See People v. Hudson (2006) 38 Ca1.4th 1002, 1010 ["As we have stressed in the past, 

interpretations that render statutory terms meaningless as surplusage are to be avoided."].) Further, the 

principle of avoiding absurdity in constitutional construction cautions against reading the reasonable 

cost requirement into the final two exceptions for charges, purchases, rentals, or leases related to state 

property and for fines and monetary penalties. (See City of San Jose v. Superior Court (2017) 

2 Ca1.5th 608, 616 [holding that courts folloW plain meaning "unless a literal interpretation would 

result in absurd consequences the Legislature did not intend"]; Amador Valley Joint Union High 

School District v. State Board of Equalization (1978) 22 Ca1.3d 208, 245 ["The literal language of 

enactments may be disregarded to avoid absurd results and to fulfill the apparent intent of the 

framers."].) Plaintiffs' contention that the reasonableness requirement should apply to half of 

section 3(b)(4) but not the other half is contrary, to the rules of statutory construction which require, 

wherever reasonable, "interpretations whickproduce internal harmony, avoid redundancy, and accord 

significance to each word and phrase." (Pacific Legal Foundation v. California Unemployment 

Insurance Appeals Board (1981) 29 Cal.3d 101, 114.) Further, the canon of constitutional avoidance 

requires the Court to presume the validity of a challenged legislative act (in this case SB 595) unless 

the conflict with the constitution is clear and unquestionable. (See Taxpayers for Improving Public 

Safety v. Schwarzenegger (2009) 172 Cal.App.4th 749, 769-70 ["In considering the constitutionality of 

a legislative act we presume its validity, resolving all doubts in favor of the Act. Unless conflict with a 

provision of the state or federal Constitution is clear and unquestionable, we must uphold the Act."] 

[quotation omitted].) 
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allocated to a payor bear a fair or reasonable relationship to the payor’s

burdens on, or benefits received from, the governmental activity.”  (Cal.

Const., art. XIII A, § 3(d).)  The first three exceptions in subsection (b) contain

Burdens 2 and 3.  But they do not contain Burden 1.  None of the exceptions

contain Burden 1.  Since there is nothing in subsection (b) to limit the

application of Burden 1, it logically should apply to all five exceptions.  For

all five exceptions, then, the State should at least bear the burden of proving

that its “exaction is not a tax.”

The fourth exception applies when a charge is “imposed for entrance

to or use of state property.”  If the State bears the burden of proving that the

RM3 toll increase is not a tax, then it must show that the increase is “for

entrance to or use of state property,” not “for” some other purpose unrelated

to the payer’s entrance to or use of state property.  It is not enough to just label

the exaction a charge for entrance to state property, or to collect the charge at

the entrance to state property.  It must be “for” that purpose and “not a tax.”

While Proposition 26 does not supply the factors for differentiating a

tax from an exempt charge “for” entering or using state property, that void is

easily filled with the century of jurisprudence cited and quoted earlier, starting

with City of Madera v. Black (1919) 181 Cal. 306.  Under that body of law,

“[a] valid fee may not be imposed for unrelated revenue purposes.”  (Cal.

Farm Bureau Fed’n v. State Water Res. Control Bd. (2011) 51 Cal.4th 421,

437.)  “If revenue is the primary purpose ... the imposition is a tax.”  (Weisblat

v. City of San Diego (2009) 176 Cal.App.4th 1022, 1037.)

The trial court granted the Legislature’s motion for judgment on the

pleadings without requiring any proof from the Legislature that the RM3 toll

increase is “for” use of the bridges and “not a tax” for unrelated revenue

purposes.  Appellants’ complaint, however, alleged that “RM3 bridge toll

43
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has the burden of showing that the tolls are not a tax”]; BATA/MTC Brief at

59 [“this aspect of section 3(d) applies to all five enumerated exceptions”].)

Respondents argue, however, that they satisfied Burden 1 by simply

identifying which exception they believe is applicable to the RM3 toll increase. 

(Id.)  Appellants disagree.  Burden 1 requires the State to “prov[e] by a pre-

ponderance of the evidence that a levy, charge, or other exaction is not a tax.” 

Simply pointing to an exception and saying, “that one applies,” proves nothing.

Appellants contend the State must still show that the RM3 toll increase

is “not a tax” under the century-old definition of a tax, by showing that it is

“imposed for entrance to or use of state property,” and not “imposed for

unrelated revenue purposes.” (Cal. Farm Bureau Fed’n v. State Water Res.

Control Bd. (2011) 51 Cal.4th 421, 437-38.)

Since appellants seek only the application of Burden 1, since none of

the five exceptions contains Burden 1, and since respondents therefore con-

cede that Burden 1 applies to all five exceptions, respondents’ surplusage

argument is a red herring that this Court is not being asked to decide.

B. A New Categorical Exemption Is Not Needed to “Avoid Absurdity”

Respondents’ second argument is that it would be “absurd” to apply

subsection (d) to anything but the first three exceptions.  However, this argu-

ment, like the first, attacks a “reasonable cost” theory that appellants have not

presented.  Appellants have not argued that the “reasonable cost” burden in

subsection (d) applies to the fourth and fifth exceptions.  Appellants seek only

the application of Burden 1, “the burden of proving by a preponderance of the

evidence that a levy, charge, or other exaction is not a tax.”

26
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Respondents fret that the fourth exception “for entrance to or use of

state property” also exempts the “purchase, rental, or lease of state property,”

and the fifth exception exempts judicial fines and penalties “as a result of a

violation of law.”  It is in the public interest, they argue, for fines to punish

crime and for the sale or lease of state property to fetch top dollar, therefore no

“reasonableness” requirement should apply to either one.  (Legislature’s Brief

at 38; BATA/MTC Brief at 63.)

Appellants have agreed, however, here and in the trial court, that fines

are meant to punish crime and that state property should not be sold or leased

for less than fair market value.  Appellants are not arguing that a new, stricter

“reasonableness” requirement should apply to fines or prices.

The law already contains a reasonableness requirement for criminal

fines and penalties.  They must be proportionate to the crime under the exces-

sive fines clauses of the state and federal constitutions: “Cruel or unusual

punishment may not be inflicted or excessive fines imposed.”  (Cal. Const., art.

I § 17; U.S. Const., 8th Amend; People ex rel. Lockyer v. R.J. Reynolds

Tobacco Co. (2005) 37 Cal.4th 707, 728; Timbs v. Indiana (2019) 139 S.Ct.

682, 689 [Fourteenth Amendment’s Due Process Clause applies Eighth Amend-

ment’s excessive fines prohibition to the states].)  Thus, fines and penalties

must be reasonably related to the severity of the crime; in other words, the

“cost” to society.

The law also contains a reasonableness requirement for sales and leases. 

Article XVI, section 6, of the California Constitution prohibits the Legislature

from making “any gift, of any public money or thing of value to any individ-

ual, municipal or other corporation.”  California courts have construed this

“gift of public property” clause to prohibit the sale or lease of state property

without adequate consideration.  Consideration is adequate if it approximates

27
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that the Legislature has used the most economical means of expression in

drafting a statute.’” (River Garden, 186 Cal.App.4th at 942; Voters for Respon-

sible Retirement v. Board of Supervisors (1994) 8 Cal.4th 765, 772–73.) 

“Rules such as those directing courts to avoid interpreting legislative enact-

ments as surplusage are mere guides and will not be used to defeat legislative

intent.”  (People v. Cruz (1996) 13 Cal.4th 764, 782 (citations omitted).)

Here, subdivision (b) admittedly contains some redundancy when

compared to subdivision (d).  But for the sake of avoiding a little repetition,

this Court has sacrificed two-thirds of the subdivision (d) test for distinguishing

a valid fee from a tax needing voter approval.  That is a misapplication of the

rule against surplusage which will produce a serious corruption of voter intent

if not corrected.  Courts must “give significance to every word, avoiding an

interpretation that renders any word surplusage.”  (Regents of Univ. of Cal. v.

Pub. Employment Relations Bd. (1st DCA No. A157597, 2020 Cal.App. LEXIS

578, at *22 (June 25, 2020); Weaver v. Chavez (2005) 133 Cal.App.4th 1350,

1355.)

Giving significance to every word in subdivision (d) compels the

conclusion that it is more than just a procedural burden-shifting provision.  It

also contains a three-part substantive test for determining whether any fee

qualifies for an exemption from section 3’s “tax” definition.

C. Applying Subdivision (d) to All of (b) is Not Absurd

Although respondents argued, and this Court repeated, that applying

subdivision (d) beyond the first three exceptions would produce absurd results

because it would apply to the price of property sales and to criminal fines,

appellants answered that argument in Section III. B of their Reply Brief.

10
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In a nutshell, Proposition 26 is not alone in requiring that criminal fines

be for their intended purpose, reasonable, and proportional.  Under the exces-

sive fines clauses of the state and federal constitutions, “Cruel or unusual

punishment may not be inflicted or excessive fines imposed.”  (Cal. Const., art.

I § 17; U.S. Const., 8th Amend; People ex rel. Lockyer v. R.J. Reynolds To-

bacco Co. (2005) 37 Cal.4th 707, 728; Timbs v. Indiana (2019) 139 S.Ct. 682,

689.)  Thus, fines and penalties must be reasonably related to the severity of

the defendant’s crime and the harm he caused; in other words, the “cost” to

society.

The law also contains a reasonableness requirement for sales and leases. 

Article XVI, section 6, of the California Constitution prohibits the Legislature

from making “any gift, of any public money or thing of value to any individual,

municipal or other corporation.”  California courts have construed this “gift of

public property” clause to prohibit the sale or lease of state property without

adequate consideration.  Consideration is adequate if it approximates fair

market value.  (Post v. Prati (1979) 90 Cal.App.3d 626, 635; Winkelman v. City

of Tiburon (1973) 32 Cal.App.3d 834, 845.)  The acquisition of property is an

investment, and its “cost” includes not just money but also risk, which accounts

for any appreciation in value.  A sale or lease for fair market value, then, does

not exceed the state’s “cost.”

Given that the amounts of fines and prices are already controlled by

other provisions of the state constitution, it is not impossible or absurd to apply

subdivision (d) to fines and prices.  A fine is not a tax if it is not excessive

under the excessive fines clause.  A price is not a tax if it represents adequate

consideration under the gift of public property clause.

11
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increase will benefit entities and persons not paying the toll increase.”  (1st

Amended Complaint, par. 11.)

Because most of the revenue from the toll increase will be used neither

for the bridges nor to benefit the motorists who pay the toll, but rather to

subsidize the commute of non-payers using other transportation facilities,

plaintiffs alleged that the increased toll was a “tax.”  They alleged that the bill

placing it on the ballot, SB 595, therefore needed but did not receive two-

thirds approval in the Legislature.1

Defendants the Metropolitan Transportation Commission, the Bay Area

Toll Authority, and the California Legislature each moved for judgment on the

pleadings.  They argued that the toll increase was not a tax as defined by the

State Constitution because it was a charge for entrance to and use of state-

owned property which, they argued, is a categorical exemption not subject to

the additional burdens of proof, such as nexus and proportionality, set forth in

article XIII A, section 3(d).  These motions were granted without leave to

amend.  Plaintiffs appealed.

/ / /

  Plaintiffs also alleged that Regional Measure 3 was placed on the1

ballot by the Bay Area Toll Authority, a local agency, triggering the
constitution’s requirement of two-thirds voter approval.  The Court of Appeal
construed SB 595 as not merely authorizing BATA to propose Regional
Measure 3, but rather requiring it to do so, making the toll increase a charge 
imposed by the Legislature.  The Court of Appeal’s interpretation of SB 595
is less important to taxpayers than the violence it did to Proposition 26, and the
ramifications likely to follow.  This Petition for Review, therefore, is limited
to the Proposition 26 question.
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able costs of the governmental activity, and that the manner in

which those costs are allocated to a payor bear a fair or reason-

able relationship to the payor’s burdens on, or benefits received

from, the governmental activity.

The Court of Appeal held that subdivision (d) does not apply to the

fourth exception for public property charges because subdivision (d) is only “a

burden shifting provision [that] does not impose substantive requirements in

addition to those stated in subdivision (b).”  (HJTA v. BATA, 51 Cal.App.5th

at 461).

It is obvious, however, that subdivision (d) does impose additional

substantive requirements beyond just reinforcing the reasonable cost limita-

tion.  Subdivision (d) provides: “The State bears the burden of proving by a

preponderance of the evidence [1] that a levy, charge, or other exaction is not

a tax, [2] that the amount is no more than necessary to cover the reasonable

costs of the governmental activity, and [3] that the manner in which those costs

are allocated to a payor bear a fair or reasonable relationship to the payor’s

burdens on, or benefits received from, the governmental activity.”  

Subdivision (d) thus contains all three elements of the pre-Proposition

26 test for distinguishing a valid fee from a tax: (1) that the fee is not a tax; in

other words, that it is not imposed for revenue purposes; (2) that the amount

is no more than necessary to recover the reasonable costs of the governmental

activity, and (3) that those costs are allocated in a manner that fairly or reason-

ably relates to the payor’s burdens on, or benefits received from, the govern-

mental activity.  (City of San Buenaventura v. United Water Conservation Dist.

(2017) 3 Cal.5th 1191, 1214 (subdivision (d) contains separate substantive
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requirements).)

Had subdivision (d) not contained all three substantive elements of the

pre-Proposition 26 “tax” versus “fee” test, it would have been impossible for

this Court to observe that “the language of Proposition 26 is drawn in large

part from pre-Proposition 26 case law distinguishing between taxes subject to

the requirements of article XIII A ... on the one hand, and regulatory and other

fees, on the other.”  (City of San Buenaventura v. United Water Conservation

Dist. (2017) 3 Cal.5th 1191, 1210.)

Nothing in the wording of the first three exceptions suggest that subdi-

vision (d) is toothless.  Nor does anything in the wording of subdivision (d)

suggest that all three of its limitations are activated as to exceptions 1, 2 and

3 of subdivision (b), but all three of its limitations go dormant upon reaching

exception 4 because it is meant to be a new categorical exemption that escapes

all three facets of the age-old “tax” versus “fee” test.

IV
IGNORING SUBDIVISION (d) CREATES

A WORSE SURPLUSAGE PROBLEM

As shown above, the Court of Appeal erred when it construed article

XIII A, section 3, subdivision (d) as “not impos[ing] substantive require-

ments in addition to those stated in subdivision (b).”  Based on that error,

the Court then concluded that subdivision (d) could not be applied to subdi-

vision (b)’s exception for public property related fees because, to do so

“would render the express reasonableness language in the first three excep-

tions as surplusage.”  (HJTA v. BATA, 51 Cal.App.5th at 460.)

Since subdivision (d) does not mirror the first three exceptions of
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