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SUPPLEMENTAL BRIEF

Appellant Curt Olson wishes to bring to this Court’s atten-
tion the recent Court of Appeal decision in Weeden v. Hoffman
(Oct. 13, 2021, D078112) __ Cal.App.5th __ [2021 Cal. App. Lexis
849, 2021 WL 4771458]. In Weeden, the Court of Appeal held that
the litigation privilege does not apply to non-tort claims, as ar-

gued in Olson’s answering brief on the merits.

The facts of Weeden are somewhat complex, but essentially
defendant Hoffman filed and recorded a fraudulent abstract of
judgment and then threatened the Weedens that he would fore-
close on their property, in which he had an extinguished interest.
In response, the Weedens sued Hoffman for quiet title, cancella-
tion of an instrument, and slander of title. Hoffman obtained dis-
missal of all three claims through an anti-SLAPP motion. A key
component of the trial court’s ruling was that the Weedens “could
not demonstrate a probability of prevailing because the litigation
privilege applies to bar all three causes of action.” (Weeden, su-

pra, __ Cal.App.5th at p. __ [typed opn. at p. 9].)

The Court of Appeal reversed in part, finding that the liti-
gation privilege does not apply to non-tort claims (which in that
case were quiet title and cancellation of an instrument). The
Weeden court began its analysis by quoting from this Court’s deci-
sion in Action Apartment Assn., Inc. v. City of Santa Monica
(2007) 41 Cal.4th 1232, 1241: “ “The principal purpose of [the liti-
gation privilege] is to afford litigants and witnesses [citation] the
utmost freedom of access to the courts without fear of being har-

>

assed subsequently by derivative tort actions.”” (Weeden, supra,



_ Cal.App.5th at p. __ [typed opn. at p. 19], italics added by
Weeden court.) The court also quoted from Silberg v. Anderson
(1990) 50 Cal.3d 205, 212: “Although originally enacted with ref-
erence to defamation [citation], the privilege is now held applica-
ble to any communication, whether or not it amounts to a publi-
cation [citations], and all torts except malicious prosecution.”
(Weeden, supra, __ Cal.App.5th at p. __ [typed opn. at p. 19], ital-
ics added by Weeden court.)

The Weeden court also relied on the same authorities as
those relied on by Olson in holding that “the litigation privilege
precludes liability for damages in tort, and generally is not ex-
tended to liability based on a claim for breach contract, for exam-
ple.” (Weeden, supra, __ Cal.App.5th at p. __ [typed opn. at p. 20],
citing Navellier v. Sletten (2003) 106 Cal.App.4th 763, 773 and
Feldman v. 1100 Park Lane Associates (2008) 160 Cal.App.4th
1467, 1486.)

Like other Courts of Appeal that have ruled on this issue,
Weeden is sound and should be followed. The litigation privilege

does not apply to non-tort claims.
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