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INTRODUCTION

This case involves a claim by petitioner, Kerrie Reilly, that
the Marin Housing Authority misapplied a U.S. Department of
Housing & Urban Development (HUD) regulation in calculating
the amount of her rental voucher under HUD’s Section 8 voucher
program. Ms. Reilly asserts that payments she received under
California’s In-Home Supportive Services program to compensate
her for time spent caring for her disabled daughter should not be
counted as “income” for purposes of calculating her rental
voucher. Ms. Reilly invokes the following income exclusion in the

subject regulation:

“lalmounts paid by a State agency to a family with a
member who has a developmental disability and is living at
home to offset the cost of services and equipment needed to
keep the developmentally disabled family member at

home.”

(24 C.F.R. § 5.609(c)(16).) Pursuant to rule 8.520(d) of the
California Rules of Court, Marin Housing Authority respectfully
submits this supplemental brief addressing new case authority

decided after the completion of briefing in this case.
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DISCUSSION

The issue presented here was decided recently by the
Minnesota Supreme Court. In /n re A Minn. 2020) 938 N.W.2d
835, the court held that “amounts allocated to a parent to care for

her disabled child are not excluded as income under section

5.609(c)(16).” (/d. at p. 837.)

In that case, the parent of a disabled child participated in
the Section 8 program, in addition to receiving funds under
Minnesota’s Consumer Directed Community Support program
(CDCS). (/d) Under the latter program, the parent “chose to
allocate a portion of the budget to herself as a paid parent to

provide to her son some of the necessary services.” (/d.)

The court first held that “the CDCS amounts paid to Ali
qualify as ‘annual income” because section 5.609(a) defines this
term as “all amounts, monetary or not, which: (1) Go to, or on
behalf of, the family head or spouse . . ..” (47 at p. 838.) The
court observed that annual income includes the “full amount,
before any payroll deductions, of wages and salaries, overtime
pay, commissions, fees, tips and bonuses, and other compensation

for personal services.” (Zbid. [quoting § 5.609(b)].)

The court then turned to the exclusionary language at issue
here: “amounts paid ... ‘to offset the cost of services and
equipment needed to keep the developmentally disabled family
member at home.” (47 at p. 839 [quoting § 5.609(c)(16)].)

5
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Rejecting the same arguments raised by Ms. Reilly here, the
court held that this exclusion contemplates actual, tangible costs
paid to obtain services for a disabled family member. The court
reasoned this provision “refers to amounts that ‘offset the cost of

)

services and equipment.” (/d. at p. 839 [emphasis in originall.)
The italicized word “suggests that the same measurement is
used” for both services and equipment; because “the cost of
equipment is calculated in monetary terms—such as the cost to
buy or lease,” the court applied the same standard in evaluating

whether the “cost” of services includes family-provided services

where there is no monetary transaction. (/d.)

The court also examined another provision in the same
regulation that excludes from income “[almounts received by the
family that are specifically for, or in reimbursement of, the cost of
medical expenses for any family member.” (/d. [emphasis in
originall.) Noting this language in section 5.609(c)(4) ties cost and
expense together, the court held that “cost means a monetary
expense,” thereby requiring an actual expense to trigger an
income exclusion under section 5.609(c)(16) by analogy. (A7 at p.
839.)

Furthermore, the court reasoned that “when the regulators
wanted to exclude amounts paid to family members for their own
services, they ... did so unambiguously.” (/d.) “For example,
paragraph (c)(12) excludes from annual income ‘[aldoption

assistance payments in excess of $480 per adopted child.” (/bid.)
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This language, unlike paragraph (c)(16), does not require a “cost”
in connection with services provided to family members to trigger
an income exclusion. “Similarly, paragraph (c)(2) excludes
‘[playments received for the care of foster children or foster adults
(usually persons with disabilities, unrelated to the tenant family,
who are unable to live alone).” (Zbid.) This language, unlike
paragraph (c)(16), does not require a “cost” in connection with the
care provided to foster children/adults to trigger an income
exclusion. “This contrast suggests that amounts paid to family
members for their own services are not excluded from the income
calculation” under paragraph (c)(16), the provision at issue in

this case. (/bid.)

The court concluded “there is only one reasonable
interpretation of ‘cost’ as used in the phrase ‘offset the cost of
services and equipment.” Cost means an actual monetary expense
that has been, or will be, incurred by the family to keep the
disabled family member living at home.” (/d. at p. 840.) In sum,
Al directly supports Marin Housing Authority’s position.

CONCLUSION

The judgment should be affirmed.
Respectfully submitted,

DATED: May 22, 2020 WILSON ELSER MOSKOWITZ
EDELMAN & DICKER LLP

By: /s/ Robert Cooper
Attorneys for Defendant
MARIN HOUSING AUTHORITY
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