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APPLICATION FOR PERMISSION TO FILE
AMICUS CURIAE MOTION FOR JUDICIAL NOTICE

To the Honorable Chief Justice of California:

Application is hereby made by amici curiae Aubrey Grant and
William Vogel in support of Roy Butler for permission to file the
attached motion for judicial notice of subdivision (h) as added to

Penal Code section 1170.2 by Senate Bill 709 (Stats. 1978, chap.
873 .

Subdivision (h) provides the duty and authority for the Board of
Parole Hearings to fix a determinate term given an indeterminate
sentence for a crime committed on or after January 1, 1979. Neither
party nor any court has recognized this crucial element of the deter-
minate sentencing law. But these amici curiae have brought it to the
attention of this Court as the only issue that has merit in this
review: their brief and supplemental brief show that this is a public

law which is jurisdictional and must be enforced.

The attached motion is supported by points and authorities allow-
ing amicus curiae to raise jurisdictional questions and bring it to

the Court's attention by way of a motion.

Good cause appearing, this application should be granted and the

motion for judicial notice filed.

Dated: ¢ /¢/4§c>/7 Respectfully submitted,

‘William Vogel P88353

Aubrey qgant B86403




AMICUS CURIAE MOTION FOR JUDICIAL NOTICE

To the Honorable Chief Justice and Associate Justices of the

California Supreme Court:

Pursuant to California Evidence Code, section 459, California
Rules of Court, Rule 8.520(g) and 8.252(a), and decisional law of
this State, amici curiae Aubrey Grant and William Vogel hereby move
the Court for judicial notice of subdivision (h) of Penal Code sec-
tion 1170.2 as added by Senate Bill 709 (Stats. 1978, chap. 579) in
In re Roy Butler, No. S237014.

Subdivision (h) is the authority for the Board of Parole Hearings
to fix a term of imprisonment pursuant to the determinate senteﬁcing
law. It is jurisdictional and must be enforced being a public statu-
tory law. The statute underlies the relief sought by Roy Butler whom
we support but is not recognized or enforced by the parties or the
settlement order being reviewed. This motion is based upon the attach-

ed Memorandum of Points and Authorities.
Dated: 55//'?/201'7 Respectfully submitted,

éé;cz?f?3:<;s/4/g

William Vogel P88353

Qb Spad

Aubrey Gdgnt B86403




and supplemental brief in support of Roy Butler. Subdivision (h)
presents a jurisdictional question that may otherwise elude resolu-

tion or enforcement. (E.L. White v. Huntington Beach (1978) 21 Cal.

3d 497, 510-511 [amicus curiae may present a new issue if "a ques-

, tion of jurisdictional dimension appears to be involved"].)

Pursuant to Rule 8.252(a)(2)(B) these amici curiae know that sub-
division (h) was presented to the trial court in Butler's original
habeas corpus petition but have no evidence that judicial notice was

taken. (See Pratt v. Coast Trucking, Inc. (1964) 228 Cal.App. 24 139,

144 [fact that record does not affirmatively show whether trial court
took judicial notice in arriving at its decision "does not affect or
impair our power to do so"]; Taliaferro v. County of Contra Costa
(1960) 182 Cal.App- 2d 587, 592 [same].)

Subdivision (h) was also presented to the Court of Appeal in
Butler's in pro per habeas corpus petition (see No. Al37273 docket
at-01/30/2013) and in a filed letter requesting that the court take
notice of subdivision (h) in another case. (See id. at 02/11/2013.)
However, .there is no evidence in the appellate court's record, stipu-
lated settlement orders or opinion that subdivision (h) was noticed
or enforced. Rather, after several attempts by William Vogel to file
a declaration and supplement raising subdivision (h) and to vacate
submission in March 2015 (see No. A139411 docket from 03/05/2015)
the court's order vacating submission of the cause cited "the novel-
ty and complexity of the issues presented" and may have been related.
(See id. at 04/23/2015.)

Because the lower courts were required to take notice of subdivi-
sion (h) which forms the basis of Grant and Vogel's amicus curiae
briefs and argument they may now motion for its notice and it may

be considered as part-of the record. (Pratt v. Coast Trucking, supra,

228 Cal.App. 2d at 143-149; see also In re Frowenfeld (1935) 3 Cal.

App. 2d 576, 579 [amicus curiae permitted to file motion as a conven-

ient way to bring issue to court's attention that it could recognize
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PROOF OF SERVICE

I, William Vogel, applicant, hereby declare under penalty
of perjury that I mailed a true copy of:

APPLICATION FOR PERMISSION TO FILE
AMICUS CURIAE MOTION FOR JUDICIAL NOTICE
and
AMICUS CURIAE MOTION FOR JUDICIAL NOTICE

in No. S237014 to the parties listed below on 4;/{?/9317;
2017 by placing said documents in a postage-paid envelope

and handing it to a Correctional Officer to be sent via
United States mail.

First District Court of Appeal
350 McAllister Street
San Francsco, CA 94102-4712

California Attorney General
455 Golden Gate Ave., Ste. 11000
San Francisco, CA 94102-7004

Keker, Van Nest & Peters LLP
633 Battery Street

San Francisco, CA 94111-1809
(Counsel for Roy Butler)

I declare under the laws of the State of California that

the foregoing is true and correct and that this declaration

was executed at Soledad, California.

Date: (;//7/«'20‘7 éf%éﬁ/

William Vogel P88353
Correctional Training Facility
P.O0. Box 705

Soledad, CA 93960



Chief Justice of California June 19, 2017
California Supreme Court

350 McAllister Street

San Francisco, CA 24102

Notice of Amicus Curiae Request for Oral Argument
In re Roy Butler, No. S237014

To the Honorable Chief Justice:

Amici curiae Aubrey Grant and William Vogel notify the Court of
their attempt to participate in oral argument in the above case by
making request to Butler's counsel per Rule 8.524(g). We can only

speculate as to their assent.

This would be a momentous occasion for us whether by telephone
or in person, even as the logistics of our in-custody status is not

lost on us and would require this Court's order to facilitate.

We therefore thank the Court in advance for any accommodation it

may find suitable for this request.

Respectfully submitted,

Lt !

William Vogel P88353
Correctional Training Facility
P.O. Box 705

Soledad, CA 93960



