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MOTION FOR JUDICIAL NOTICE

Pursuant to Evidence Code sections 452 and 453 and California Rule
of Court 8.252, Amici Curiae the Modular Building Institute (“MBI”), the
Northern Alliance of Engineering Contractors (“NAEC”), and Western
Electrical Contractors Association, Inc. (“WECA”) (collectively, “Amici”)
hereby move the Court to take judicial notice of the documents attached
hereto as Exhibits A through E, identified below, offered in support of its
Petition.

Exhibits A through E consist of legislative history documents and
official acts and records of the California Department of Industrial
Relations which are relevant to the issues before the Supreme Court.
Judicial notice may be taken of the ‘[o]fficial acts of the legislative,
executive, and judicial departments of . . . any state of the United States.”
Evid. Code § 452(c). The Court may also judicially notice “[f]acts and
propositions that are not reasonably subject to dispute and are capable of
immediate and accurate determination by resort to sources of reasonably
indisputable accuracy.” Evid. Code § 452(h). The Amici seek judicial
notice of the following documents:

A. “February 22, 2009 Important notice regarding the prevailing
wage determinations for the craft of driver on/off hauling to/from
construction site” a true and correct copy of which is attached as Exhibit A,
and was obtained from the official website for the Department of Industrial
Relations: https://www.dir.ca.gov/OPRI./2019-1/Notices/02-22-
2009(Driver).pdf

B. State of California published Teamster Determination issued

August 22, 2012, an true and correct copy of which is attached as Exhibit

B, and was obtained from the official website for the Department of



Industrial Relations: https://www.dir.ca.gov/oprl/2013-
1/PWD/Determinations/Northern/NC-023-261-1.pdf

C. State of California published Determination for the craft of
“Driver (On/Off Hauling to/from Construction Site) issued February 22,
2009, and related scope of work provisions for the counties of Alameda,
Contra Costa, Marin, Napa, Solano and Sonoma Counties, true and correct
copies of which are attached as Exhibit C, and were obtained from the
official website for the Department of Industrial Relations:
https://www.dir.ca.gov/oprl/2009-1/PWD/C-Driver-List.htm.

D.  Assembly Bill 514 (2011-2012 Regular Session), Chapter
676, a true and correct copy of which is attached as Exhibit D, and was

obtained from the official California Legislature website:
http://leginfo.legislature.ca.gov/faces/billNavClient.xhtm1?bill id=2011201
20AB514

E. Senate Bill 1999 (1999-2000 Regular Session), Chapter 881,

a true and correct copy if which is attached as Exhibit E, and was obtained

from the official California Legislature website:
http://leginfo.legislature.ca.gov/faces/billNavClient xhtm1?bill 1d=1999200
00SB1999

F. Department of Industrial Relations’ Decision on

Administrative Appeal, Imperial Prison II, PW, Case No. 92-036 (April 5,
1994).

- These materials were not presented to the trial court and do not
relate to proceedings occurring after the order granting summary judgment
in favor of Respondents which is the subject of this appeal.

Judicial notice of the documents identified above — California
Assembly and Senate Bills and prevailing wage determinations and notices
issued by the Department of Industrial Relations — is appropriate under

Evidence Code section 452, subdivisions (c¢) and (h), because each
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document constitutes an official act of a public agency and is not
reasonably subject to dispute.

Amici Curiae respectfully request the Court to grant this motion and
- take judicial notice of the documents attached hereto as Exhibits A-E.

DATED: November 27,2019 COOK BROWN, LLP

By:
" Defnis B.legok

Stephen R. McCutcheon, Jr.
Attorneys for Amici Curiae
Modular Building Institute,
Northern Alliance of Engineering
Contractors, and Western
Electrical Contractors
Association, Inc.




DECLARATION OF STEPHEN R. McCUTCHEON, JR.

I, Stephen R. McCutcheon, Jr. declare as follows:

1. I am attorney duly licensed to practice law in the State of
California and before this Court. I am a partner in the law firm of Cook
Brown, LLP, counsel for Amici Curiae the Modular Building Institute, the
Northern Alliance of Engineering Contractors, and Western Electrical
Contractors Association, Inc. I have personal knowledge of the facts set
forth herein, and if called as a witness, I could and would competently
testify thereto.

2. Attached as Exhibit A is a true and correct copy of the
“February 22, 2009 Important notice regarding the prevailing wage
determinations for the craft of driver on/off hauling to/from construction
site” which I obtained on November 26, 2019 from the following address
on the official website for the Department of Industrial Relations:
https://www.dir.ca.gov/OPRIL/2019-1/Notices/02-22-2009(Driver).pdf The

document is subject to judicial notice as an official act of an executive
department of the State of California.

3. Attached as Exhibit B is a true and correct copy of the State
of California published Teamster Determination issued August 22, 2012,
which I obtained on November 26, 2019, from the following address on
the official website for the Department of Industrial Relations:
https://www.dir.ca.gov/oprl/2013-1/PWD/Determinations/Northern/NC-

023-261-1.pdf
4, Attached as Exhibit C is a true and correct copy of the State

of California published Determination for the craft of “Driver (On/Off
Hauling to/from Construction Site) issued February 22, 2009, and related
scope of work provisions for the counties of Alameda, Contra Costa, Marin,
Napa, Solano and Sonoma Counties, obtained on November 26, 2019, from

the following address on the official website for the Department of
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Industrial Relations: https:/www.dir.ca.gov/oprl/2009-1/PWD/C-Driver-

5. Attached as Exhibit D is a true and correct copy of the text of
Assembly Bill 514 (2011-2012 Regular Session), Chapter 676, which I
obtained on November 26, 2019, from the following address on the official
California Legislature website:
http://leginfo.legislature.ca.gov/faces/billNavClient. xhtml?bill id=2011201
20AB514

6. Attached as Exhibit E is a true and correct copy of the text of
Senate Bill 1999 (1999-2000 Regular Session), Chapter 881, which I

obtained on November 26, 2019, from the following address on the official

California Legislature website:
http://leginfo.legislature.ca.gov/faces/billNavClient.xhtmi?bill_id=1999200
00SB1999

7. Attached as Exhibit F is a true and correct copy of the

Department of Industrial Relations’ Decision on Administrative Appeal,
Imperial Prison II, South, PW Case No. 92-036 (April 5, 1994).

I declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct. Executed this 27th day of

November 2019, at Sacramento, California.

Sy

Step%n R. l\ﬁlutcheon, Jr.
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STATE OF CALIFORNIA Arnold Schwarzenegger, Governor

DEPARTMENT OF INDUSTRIAL RELATIONS
Office of the Director

455 Golden Gate Avenue, 10th Floor MA"}INS ’;02 2?565053
San Francisco, CA 94102 San Francisco, CA 94142-0603

Tel: (415) 703-5050 Fax: (415) 703-5059/8
February 22, 2009

IMPORTANT NOTICE TO AWARDING BODIES,
OTHER INTERESTED PARTIES, AND CD RECIPIENTS
REGARDING THE GENERAL PREVAILING WAGE DETERMINATIONS FOR THE
CRAFT OF DRIVER (ON/OFF-HAULING TO/FROM CONSTRUCTION SITE)

The Department of Industrial Relations (“Department’) conducted a wage investigation to
determine the prevailing wage rate(s) for the craft of Driver (On/Off-Hauling to/from a
Construction Site). Based on the results of this investigation, the Department has issued
statewide prevailing wage determinations for the classifications of Dump Truck Driver and
Mixer Truck Driver (see pages 2L-1 through 2L-6 and pages 2K-1 through 2K-16,
respectively). These determinations will be applicable to public works projects advertised for
bids on or after March 4, 2009.

The Department determined that the Dump Truck Driver rates found in the Teamsters Master Labor
Agreement for on-site construction also set the prevailing rate for On/Off-Hauling to/from a
Construction Site for Marin, Napa, Solano, Sonoma, and Yolo Counties. Based on the results of this
investigation, this on-site determination does not apply to any other counties for On/Off-Hauling
to/from a Construction Site. To find the applicable rate(s) for the Dump Truck Driver classification
in Marin, Napa, Solano, Sonoma, and Yolo Counties, please refer to the prevailing wage
determination for the craft of Teamster (Applies only to Work on the Construction Site) found on
pages 55, 56, and 56A of the Director’s General Prevailing Wage Determinations.

For CD recipients, please note the correction that determination NC-23-261-4-2005-1 for the craft of
Driver (On/Off-Hauling to/from a Construction Site), page 59, is no longer applicable to public
works projects advertised for bids on or after March 4, 2009. To obtain the current determinations
for this craft, please visit our website at http:/www.dir.ca.gov/DLSR/PWD/Statewide.html on or
after March 4, 2009, or contact the Prevailing Wage Unit at (415) 703-4774.
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1l Text - AB-514 Public works: prevailing wage: hauling refuse. http://leginfo.legislature.ca.gov/faces/billNavClient.xhtm1?bill_id=2011..

/' LEGISLATIVE INFORMATION

California Law Pubfications | Other Resources My Subscriptions = My Favorites

AB-514 Public works: prevailing wage: hauling refuse. (2011-2012)

SHARE THIS: n &

Assembly Bill No. 514

CHAPTER 676

An act to amend Section 1720.3 of the Labor Code, relating to public works.

[ Approved by Governor October 09, 2011. Filed with Secretary of State
October 09, 2011. ]

LEGISLATIVE COUNSEL'S DIGEST

AB 514, Roger Hernandez. Public works: prevailing wage: hauling refuse.

Existing law includes, for the purposes of public works contracts, in the definition of “public works” the hauling of
refuse from a public works site to an outside disposal location, as specified. Existing law generally requires all
workers employed on public works to be paid not less than the prevailing rate of per diem wages.

This bill would include in the definition of “hauling of refuse” the hauling of specified materials other than certain
recyclable metals, thereby expanding the definition of “public works” and thus requiring the payment of prevailing
wages for that activity.

Because this bill would expand the application of prevailing wage requirements, the violation of which is a crime,
it would impose a state-mandated local program.

The California Constitution requires the state to reimburse local agencies and school districts for certain costs
mandated by the state. Statutory provisions establish procedures for making that reimbursément.

This bill would provide that no reimbursement is required by this act for a specified reason.

Vote: majority Appropriation: no Fiscal Committee: yes Local Program: yes

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:
SECTION 1. Section 1720.3 of the Labor Code is amended to read:

1720.3. (a) For the limited purposes of Article 2 (commencing with Section 1770), “public works” also means the
hauling of refuse from a public works site to an outside disposal location, with respect to contracts involving any
state agency, including the California State University and the University of California, or any political subdivision
of the state.

(b) For purposes of this section, the “hauling of refuse” includes, but is not limited to, hauling soil, sand, gravel,
rocks, concrete, asphalt, excavation materials, and construction debris. The “hauling of refuse” shall not include
the hauling of recyclable metals such as copper, steel, and aluminum that have been separated from other
materials at the jobsite prior to transportation and that are to be sold at fair market value to a bona fide
purchaser.
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ill Text - AB-514 Public works: prevailing wage: hauling refuse. http://leginfo.legislature.ca.gov/faces/billNavClient xhtmI?bill_id=2011..

SEC. 2. No reimbursement is required by this act pursuant to Section 6 of Article XIIIB of the California
Constitution because the only costs that may be incurred by a local agency or school district will be incurred
because this act creates a new crime or infraction, eliminates a crime or infraction, or changes the penalty for a
crime or infraction, within the meaning of Section 17556 of the Government Code, or changes the definition of a
crime within the meaning of Section 6 of Article XIII B of the California Constitution.
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EXHIBIT C



GENERAL PREVAILING WAGE DETERMINATION MADE BY THE DIRECTOR OF INDUSTRIAL RELATIONS
PURSUANT TO CALIFORNIA LABOR CODE PART 7, CHAPTER 1, ARTICLE 2, SECTIONS 1770, 1773 AND 1773.1

FOR COMMERCIAL BUILDING, HIGHWAY, HEAVY CONSTRUCTION AND DREDGING PROJECTS
CRAFT: TEAMSTER (APPLIES ONLY TO WORK ON THE CONSTRUCTION SITE)

DETERMINATION: NC-23-261-1-2012-1

ISSUE DATE: August 22, 2012

EXPIRATION DATE OF DETERMINATION: June 30, 2013* Effective until superseded by a new determination issued by
the Director of Industrial Relations. Contact the Office of the Director — Research Unit at (415) 703-4774 for the new rates after
ten days after the expiration date if no subsequent determination is issued.

LOCALITY: All Localities within Alameda, Alpine, Amador, Butte, Calaveras, Colusa, Contra Costa, Del Norte, El Dorado,
Fresno, Glenn, Humboldt, Kings, Lake, Lassen, Madera, Marin, Mariposa, Mendocino, Merced, Modoc, Monterey, Napa,
Nevada, Placer, Plumas, Sacramento, San Benito, San Francisco, San Joaquin, San Mateo, Santa Clara, Santa Cruz, Shasta,
Sierra, Siskiyou, Solano, Sonoma, Stanislaus, Sutter, Tehama, Trinity, Tulare, Tuolumne, Yolo, and Yuba Counties.

Employer Payments Straight-Time Overtime Hourly Rate
Classification® Basic  Health Pension Vacation/ Training Other Hours Total Daily Saturday® Sunday/
(Journeyperson)  Hourly and Holiday Payments Hourly Holiday

Rate  Welfare Rate 112X 11/2X 2X

Group 1 $27.13 $13.71  $533 $2.15 $0.85  “$0.53 8  $49.70 $63.265 $63.265 $76.83
Group 2 2743 1371 533 2.15 0.85 *0.53 8 50.00 63.715 63.715 7743
Group 3 2773 1371 533 2.15 0.85 *0.53 8 50.30 64.165 64.165 78.03
Group 4 28.08 13.71 533 2.15 0.85 70.53 8 50.65 64.69 64.69  78.73
Group 5 2843 1371 533 2.15 0.85 %0.53 8 51.00 65215 65.215 79.43
Group 6 USE DUMP TRUCK YARDAGE RATE
Group 7 USE APPROPRIATE RATE FOR THE POWER UNIT OR THE EQUIPMENT UTILIZED

Group 8 (Trainee)*
9 Step I— 1% 1000 Hours
¢ Step 11~ 2™ 1000 Hours
f Step I — 3™ 1000 Hours

? Supplemental Dues and Contract Administration.

®Saturday in the same work week may-be worked at straight-time hourly rate if a job is shut down during the normal work
week due to inclement weather or major mechanical breakdown, or lack of materials beyond the control of the Employer.

¢ An individual employer may employ one (1) trainee for every four (4) journey level Teamsters actively employed. Individual
employers with less than four (4) journey level Teamsters may utilize one (1) trainee; thereafter, one (1) for every four “)
journey level Teamsters.

4 Sixty-five percent (65%) of the Journey level wage for the type of equipment operated, plus full fringes without
Vacation/Holiday.

¢ Seventy-five percent (75%) of the Journey level wage for the type of equipment operated, plus full fringes without
Vacation/Holiday.

T Eighty-five percent (85%) of the Journey level wage for the type of equipment operated, plus full fringes without
Vacation/Holiday.

€ For classifications within each group, see page 56.

RECOGNIZED HOLIDAYS: Holidays upon which the general prevailing hourly wage rate for Holiday work shall be paid, shall be all
holidays in the collective bargaining agreement, applicable to the particular craft, classification, or type of worker employed on the project,
which is on file with the Director of Industrial Relations. If the prevailing rate is not based on a collectively bargained rate, the holidays upon
which the prevailing rate shall be paid shall be as provided in Section 6700 of the Government Code. You may obtain the holiday provisions
for the current determinations on the Internet at hitp://www.dir.ca.gov/OPRL/PWD. Holiday provisions for current or superseded
determinations may be obtained by contacting the Office of the Director — Research Unit at (415) 703-4774.

TRAVEL AND/OR SUBSISTENCE PAYMENT: In accordance with Labor Code Sections 1773.1 and 1773.9, contractors shall make travel
and/or subsistence payments to each worker to execute the work. You may obtain the travel and/or subsistence provisions for the current
determinations on the Internet at http://www.dir.ca.gov/OPRL/PWD. Travel and/or subsistence requirements for current or superseded
determinations may be obtained by contacting the Office of the Director — Research Unit at (415) 703-4774.
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DETERMINATION: NC-23-261-1-2012-1 and NC-23-261-1-2012-1A

CLASSIFICATIONS:

GROUP1

Dump Trucks under 6 yards

Single Unit Flat Rack (2 axle unit)

Nipper Truck (When Flat Rack Truck is used appropriate
Flat Rack shall apply)

Concrete pump truck (When Flat Rack Truck is used
appropriate Flat Rack shall apply)

Concrete pump machine

Snow Buggy

Steam Cleaning

Bus or Manhaul Driver

Escort or Pilot Car Driver

Pickup Truck

Teamster Oiler/Greaser/and or Serviceman

Hook Tenders

Team Drivers

Warehouseman ,

Tool Room Attendant (Refineries)

Fork Lift and Lift Jitneys

Warehouse Clerk/Parts Man

Fuel and/or Grease Truck Driver or Fuelman

Truck Repair Helper

Fuel Island Attendant, or Combination Pit and/or Grease
Rack and Fuel Island Attendant

GROUP2

Dump Trucks 6 yards Under 8 yards
Transit Mixers through 10 yards

Water Trucks Under 7000 gals.

Jetting Trucks Under 7000 gals.

Single Unit flat rack (3 axle unit)
Highbed Heavy Duty Transport

Scissor Truck

Rubber Tired Muck Car (not self-loaded)
Rubber Tired Truck Jumbo

Winch Truck and “A” Frame Drivers
Combination Winch Truck With Hoist
Road Oil Truck or Bootman
Buggymobile

Ross, Hyster and similar Straddle Carrier
Small Rubber Tired Tractor

Truck Dispatcher

GROUP 3

Dump Trucks 8 yards and including 24 yards
Transit Mixers Over 10 yards

Water Trucks 7000 gals and over

Jetting Trucks 7000 gals and over

Vacuum Trucks under 7500 gals

Trucks Towing Tilt Bed or Flat Bed Pull Trailers
Heavy Duty Transport Tiller Man

Tire Repairman

GROUP 3 (continued)

Truck Mounted Self Propelled Street Sweeper with or without
Self-Contained Refuse Bin and or Vacuum Unit

Boom Truck - Hydro-Lift or Swedish Type Extension or Retracting
Crane :

P B. or Similar Type Self Loading Truck

Combination Bootman and Road Qiler

Dry Distribution Truck (A Bootman when employed on such
equipment, shall receive the rate specified for the classification
of Road Oil Trucks or Bootman)

Ammonia Nitrate Distributor, Driver and Mixer

Snow Go and/or Plow

GROUP 4

Dump Trucks over 25 yards and under 65 yards

Vacuum Trucks over 7500 gals

Truck Repairman

Water Pulls - DW 10s, 20s, 215 and other similar equipment when
pulling Aqua/pak or Water Tank Trailers

Helicopter Pilots

Lowbed Heavy Duty Transport (up to and including 7 axles)

DW 10s, 20s, 21s and other similar Cat type, Terra Cobra,
LeTourneau Pulls, Tournorocker, Euclid and similar type
Equipment when pulling fuel and/or grease tank trailers or other
miscellaneous trailers

GROUP 5

Dump Truck 65 yards and over

Holland Hauler

Lowbed Heavy Duty Transport (over 7 axles)

GROUP 6 (Use dump truck yardage rate)
Articulated Dump Truck

Bulk Cement Spreader (w/ or w/o Auger)
Dumpcrete Truck

Skid Truck (Debris Box)

Dry Pre-Batch Concrete Mix Trucks
Dumpster or Similar Type

Slurry Truck

GROUP 7 (Use appropriate Rate for the Power Unit or the Equipment Utilized)
Heater Planer

Asphalt Burner

Scarifier Burner

Fire Guard

Industrial Lift Truck (mechanical tailgate)

Utility and Clean-up Truck

Composite Crewman

GROUP 8
Trainee

56
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GENERAL PREVAILING WAGE DETERMINATION MADE BY THE DIRECTOR OF INDUSTRIAL RELATIONS
PURSUANT TO CALIFORNIA LABOR CODE PART 7, CHAPTER 1, ARTICLE 2, SECTIONS 1770, 1773 AND 1773.1

FOR COMMERCIAL BUILDING, HIGHWAY, HEAVY CONSTRUCTION AND DREDGING PROJECTS

CRAFT: TEAMSTER (SPECIAL SINGLE SHIFT RATE)
(APPLIES ONLY TO WORK ON THE CONSTRUCTION SITE)

DETERMINATION: NC-23-261-1-2012-1A

ISSUE DATE: August 22, 2012

EXPIRATION DATE OF DETERMINATION: June 30, 2013* Effective until superseded by a new determination issued by
the Director of Industrial Relations. Contact the Office of the Director — Research Unit at (415) 703-4774 for the new rates after
ten days after the expiration date if no subsequent determination is issued.

LOCALITY: All Localities within Alameda, Alpine, Amador, Butte, Calaveras, Colusa, Contra Costa, Del Norte, El Dorado,
Fresno, Glenn, Humboldt, Kings, Lake, Lassen, Madera, Marin, Mariposa, Mendocino, Merced, Modoc, Monterey, Napa,
Nevada, Placer, Plumas, Sacramento, San Benito, San Francisco, San Joaquin, San Mateo, Santa Clara, Santa Cruz, Shasta,
Sierra, Siskiyou, Solano, Sonoma, Stanislaus, Sutter, Tehama, Trinity, Tulare, Tuolumne, Yolo, and Yuba Counties.

Employer Payments Straight-Time Overtime Hourly Rate
Classification® Basic Health Pension Vacation/ Training Other Hours Total Daily Saturday’ Sunday/
(Journeyperson)  Hourly and Holiday Payments Hourly Holiday

Rate  Welfare Rate 11/2X 11/2X 2X

Group 1 $29.13 $13.71 $5.33 $2.15 $0.85 ?3$0.53 8 $51.70 $66.265 $66.265 $80.83
Group 2 2943 1371 533 2.15 0.85 0.53 8 52.00 66.715 66.715 8143
Group 3 2973 13.71 533 2.15 0.85 0.53 8 5230 67.165 67.165 82.03
Group 4 30.08 13.71 5.33 2.15 0.85 0.53 8 52.65 67.69 67.69 82.73
Group 5 3043 1371 533 2.15 0.85 0.53 8 53.00 68215 68.215 83.43
Group 6 USE DUMP TRUCK YARDAGE RATE
Group 7 USE APPROPRIATE RATE FOR THE POWER UNIT OR THE EQUIPMENT UTILIZED

Group 8 (Trainee)®
4 Step I— 1% 1000 Hours
®Step I — 2™ 1000 Hours
f Step 11T — 3 1000 Hours

? Supplemental Dues and Contract Administration.

® Saturday in the same work week may be worked at straight-time hourly rate if a job is shut down during the normal work
week due to inclement weather or major mechanical breakdown, or lack of materials beyond the control of the Employer.

¢ An individual employer may employ one (1) trainee for every four (4) journey level Teamsters actively employed. Individual
employers with less than four (4) journey level Tearmnsters may utilize one (1) trainee; thereafter, one (1) for every four (4)
journey level Teamsters. '

4 Sixty-five percent (65%) of the Journey level wage for the type of equipment operated, plus full fringes without
Vacation/Holiday.

¢ Seventy-five percent (75%) of the Journey level wage for the type of equipment operated, plus full fringes without
Vacation/Holiday.

{ Eighty-five percent (85%) of the Journey level wage for the type of equipment operated, plus full fringes without
Vacation/Holiday.

¢ For classifications within each group, see page 56.

RECOGNIZED HOLIDAYS: Holidays upon which the general prevailing hourly wage rate for Holiday work shall be paid, shall be all
holidays in the collective bargaining agreement, applicable to the particular craft, classification, or type of worker employed on the project,
which is on file with the Director of Industrial Relations. If the prevailing rate is not based on a collectively bargained rate, the holidays upon
which the prevailing rate shall be paid shall be as provided in Section 6700 of the Government Code. You may obtain the holiday provisions
for the current determinations on the Internet at http://www.dir.ca.gov/OPRL/PWD. Holiday provisions for current or superseded
determinations may be obtained by contacting the Office of the Director — Research Unit at (415) 703-4774.

TRAVEL AND/OR SUBSISTENCE PAYMENT: In accordance with Labor Code Sections 1773.1 and 1773.9, contractors shall make travel
and/or subsistence payments to each worker to execute the work. You may obtain the travel and/or subsistence provisions for the current
determinations on the Internet at http:/www.dir.ca.gov/OPRL/PWD. Travel and/or subsistence requirements for current or superseded
determinations may be obtained by contacting the Office of the Director — Research Unit at (415) 703-4774.
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EXHIBIT D



_SR - Southern California provision selection page https://www.dir.ca.gov/oprl/2009-1/PWD/C-Driver-List.htm

State of California
Department of
~ Industrial Relations

Statewide provision selection page

General prevailing wage determinations
made by the director of industrial relations

Pursuant to California Labor Code part 7,
chapter 1, article 2, sections 1770, 1773, and 1773.1

Craft: Driver (On/Off Hauling to/from Construction Site)

Holidays,
e us scope of work, Predetermined
Page Classification i
travel & increase
subsistence
2K Mixer Trucks Select One Increase
2L Dump Trucks Select One No increase *

Return to main table

* Asingle asterisk after the expiration date of a determination indicates that no increase is required for
projects advertised while that determination is in effect. The determination remains in effect until it is
canceled, modified, or superseded by a new determination by the Director of Industrial Relations. A new
determination will become effective 10 days after it is issued. Contact the Division of Labor Statistics and
Research at (415) 703-4774 after 10 days from the expiration date, if no subsequent determination is issued.

To view the above current prevailing wage determinations, current predetermined increases, and the current
holiday, advisory scope of work, and travel and subsistence provisions for each craft, you must first download :
free copy of the Adobe Acrobat Reader available by clicking on the icon below:

10of 10
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SR - Southern California provision selection page https://www.dir.ca.gov/oprl/2009-1/PWD/C-Driver-List.htm

¥ YGet Acrobat’
adsbe  Reader
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-SR - Statewide determination and provision selection page https://www.dir.ca.gov/oprl/2009-1/PWD/C-2K-List.htrr

State of California
Department of
_Industrial Relations

Statewide determination and provision selection
‘page

General prevailing wage determinations
made by the director of industrial relations

Pursuant to California Labor Code part 7,
chapter 1, article 2, sections 1770, 1773, and 1773.1

Craft: Driver (on/off hauling to/from construction site) - Mixer Trucks

Holidays,

. L scope of work, Predetermine
Page [Counties Determination .
travel & increase

subsistence

Alameda, Contra Costa, Marin, Napa,
DK-1 , P C-MT-261-X-265 Select One Increase -
Solano, and Sonoma Counties s

Alpine, Amador, Calaveras, San Joaquin,
and Tuolumne Counties

Butte, Colusa, El Dorado, Placer,
PK-3 . [C-MT-261-150-53 Select One Increase
Sacramento, Sutter, Yolo, and Yuba Counties R

k.4 Del Norte, Humboldt, and Mendocino C-MT-261-624-17 Select One No increase *

Counties

Fresno, Madera, Mariposa, Merced, and
DK-5 ) . P C-MT-830-261-4 Select One No increase *
Stanistaus Counties

Glenn, Lassen, Modoc, Plumas, Shasta,
2K-6 o o . C-MT-830-261-2 Select One No increase *
Siskiyou, Tehama, and Trinity Counties

2K-2 C-MT-830-261-5 Select One No increase *

2K-7  |lmperial and San Diego Counties C-MT-261-36-95 Select One ~ [Increase
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2K-8  (Inyo, Mono, and San Bernardino Counties  |C-MT-830-261-12 Select One No increase *
2K-9 Kern, Kings, and Tulare Counties C-MT-261-87-119 Select One No increase *
2K-10  |Lake County C-MT-261-624-18 Select One No increase *
2K-11  [Los Angeles, Orange, and Ventura Counties |[C-MT-261-X-258 Select One Increase

e el e
2K-13  |Nevada and Sierra Counties C-MT-830-261-1 Select One No increase *
2K-14  [Riverside County C-MT-830-261-11 Select One No increase *
2K-15 |San Luis Obispo County C-MT-830-261-6 Select One No increase *
2K-16 Santa Ba rbara County ‘ C-MT-261-186-15 Select One Increase

Return to main table

* Asingle asterisk after the expiration date of a determination indicates that no increase is required for
projects advertised while that determination is in effect. The determination remains in effect until it is
canceled, modified, or superseded by a new determination by the Director of Industrial Relations. A new
determination will become effective 10 days after it is issued. Contact the Division of Labor Statistics and
Research at (415) 703-4774 after 10 days from the expiration date, if no subsequent determination is issued.

To view the above current prevailing wage determinations, current predetermined increases, and the current
holiday, advisory scope of work, and travel and subsistence provisions for each craft, you must first download :
free copy of the Adobe Acrobat Reader available by clicking on the icon below:

A GetAcmhat‘l
m. Reader
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State of California
Department of
-\ Industrial Relations

Statewide determination and provision selection
page

General prevailing wage determinations
made by the director of industrial relations

Pursuant to California Labor Code part 7,
chapter 1, article 2, sections 1770, 1773, and 1773.1

Craft: Driver (on/off hauling to/from construction site) - Dump Trucks

Holidays,
Page |Counties Determination | oP¢ ofwork, f’redetermined
travel & increase

subsistence

Alameda, Contra Costa, Del Norte,

L1 Humboldt, Lassen, Modoc, San Fr.an.asco, C-DT-830-261-7 Select One No increase *
San Mateo, Santa Clara, Shasta, Siskiyou, [~
and Trinity Counties

Alpine, Amador, Calaveras, El Dorado,
Fresno, Kings, Madera, Mariposa, Merced,
2L-2  |Nevada, Placer, Sacramento, San Joaquin, [C-DT-830-261-5 Select One No increase
Sierra, Stanislaus, Sutter, Tulare, Tuolumne,
and Yuba Counties

L3 Butte, Colusa, Glenn, Lake, Mendocnno, C-DT-830-261-8 Select One No increase *
Plumas, and Tehama Counties T
Imperial, Inyo, Los Angeles, Mono, Orange,

*

D1-4 Riverside, San Bernardino, and San Diego  [C-DT-830-261-10 | Select One No increase *
Counties '
Kern, Monterey, San Luis Obispo, Santa

D|-5 y P C-DT-830-261-6 Select One No increase *

Barbara, Ventura Counties
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2L-6 San Benito and Santa Cruz Counties C-DT-830-261-9 Select One No increase *
Marin, Napa, Solano, Sonoma, and Yolo Important Notice
Counties February 22,2009

Return to main table

* Asingle asterisk after the expiration date of a determination indicates that no increase is required for
projects advertised while that determination is in effect. The determination remains in effect until it is
canceled, modified, or superseded by a new determination by the Director of Industrial Relations. A new
determination will become effective 10 days after it is issued. Contact the Division of Labor Statistics and
Research at (415) 703-4774 after 10 days from the expiration date, if no subsequent determination is issued.

To view the above current prevailing wage determinations, current predetermined increases, and the current
holiday, advisory scope of work, and travel and subsistence provisions for each craft, you must first download :
free copy of the Adobe Acrobat Reader available by clicking on the icon below:

1Y Get Acrobat

wobe . Reader
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SLATE OF CALIFORNIA
DEPARTMENT OF INDUSTRIAL RELATIONS

DIVISION OF LABOR STATISTICS & RESEARCH .
455 Golden Gate Avenue, 9" Floor ADDRESS REPLY TO:
San Francisco, CA 94102 P.O. Box 420603

San Francisco CA 94142-0603

ARNOLD SCHWARZENEGGER, GOVERNOR

SCOPE OF WORK PROVISION
FOR
READY MIX DRIVER
IN

ALAMEDA, CONTRA COSTA, MARIN, NAPA,
SOLANO AND SONOMA COUNTIES

The information in this packet is not based on a collective bargaining agreement.

C-MT-261-X-265

7 of 10



DICTIONARY OF OCCUPATIONAL TITLES (4th Ed., Rev.
1991) -- OCCUPATIONAL GROUP ARRANGEMENT

900 CONCRETE-MIXING-TRUCK DRIVERS

This group includes occupations concerned with driving a truck and
controlling a mounted concrete mixer to mix concrete and transport it
to construction sites and dumping mixed concrete into chutes leading
to forms.

900.683-010 CONCRETE-MIXING-TRUCK DRIVER (construction)
alternate titles: batch-mixing-truck driver; moto-mix operator;
ready-mix-truck driver; transit-mix operator

Drives truck equipped with auxiliary concrete mixer to deliver
concrete mix to job sites: Drives truck under loading hopper to receive
sand, gravel, cement, and water and starts mixer. Drives truck to
location for unloading. Moves levers on truck to release concrete down
truck chute into wheelbarrow or other conveying container or directly
into area to be poured with concrete. Cleans truck after delivery to
prevent concrete from hardening in mixer and on truck, using water
hose and hoe. May spray surfaces of truck with protective compound
to prevent adhering of concrete. May assemble cement chute.

GOE: 05.08.03 STRENGTH: M GED: R3 M1 L1 SVP: 3 DLU: 86
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STATE QF CALIFORNIA ARNOLD SCHWARZENEGGER, GQVERNOR
DEPARTMENT OF INDUSTRIAL RELATIONS

DIVISION OF LABOR STATISTICS & RESEARCH ADDRESS REPLY TO:

455 Golden Gate Avenue, 9 Floor
San Francisco, CA 94102 P.O. Box 420603
San Francisco CA 94142-0603

SCOPE OF WORK PROVISION

FOR

DRIVER:
DUMP TRUCK

ALAMEDA, CONTRA COSTA, DEL NORTE, HUMBOLDT, LASSEN,
MODOC, SAN FRANCISCO, SAN MATEO, SANTA CLARA,
SHASTA, SISKIYOU AND TRINITY COUNTIES

The information in this packet is not based on a collective bargaining agreement.

C-DT-830-261-7
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DICTIONARY OF OCCUPATIONAL TITLES (4th Ed., Rev.
1991) -- OCCUPATIONAL GROUP ARRANGEMENT

902 DUMP-TRUCK DRIVERS

This group includes occupations concerned with driving a dump
truck to transport sand, gravel, coal, and similar cargo.

902.683-010 DUMP-TRUCK DRIVER (any industry)

Drives truck equipped with dump body to transport and dump loose
materials, such as sand, gravel, crushed rock, coal, or bituminous
paving materials: Pulls levers or turns crank to tilt body and dump
contents. Moves hand and foot controls to jerk truck forward and
backward to loosen and dump material adhering to body. May load
truck by hand or by operating mechanical loader. May be designated
according to type of material hauled as Coal Hauler (any industry);
Dust-Truck Driver (any industry); Mud Trucker (steel & rel.). May be
designated according to type of equipment driven for off-highway
projects as Dump-Truck Driver, Off-Highway (any industry).

GOE: 05.08.01 STRENGTH: M GED: R3 M1 L1 SVP: 2 DLU: 80

10 of 10
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Il Text - SB-1999 Public work. http://leginfo legislature.ca.gov/faces/billNavClient.xhtm1?bill_id=1999..

LE(’]]SLATIVE INFORMATION

Home Bill Information  California Law Publications Other Resources My Subscriptions My Favorites

SB-1999 Public work. (1999-2000)

SHARE THIS: n &

Senate Bill No. 1999

CHAPTER 881

An act to amend Section 1720 of the Labor Code, relating to public contracts.

[ Filed with Secretary of State September 29, 2000. Approved by Governor
September 28, 2000. }

LEGISLATIVE COUNSEL'S DIGEST N

SB 1999, Burton. Public work.

Existing law defines public works and establishes certain requirements that must be met by persons who enter
into contracts for public works. Those requirements include provisions generally known as the prevailing wage
laws. The prevailing wage laws require that all workers employed on public works be paid the general prevailing
rate of per diem wages, as determined by the Director of Industrial Relations.

This bill would revise the definition of public works by providing that “construction” includes work performed
during the design and preconstruction phases of construction including, but not limited to, inspection and land
surveying work. By requiring local government entities to comply with the provisions affecting public works,
inciuding the prevailing wage laws, this bill would impose a state-mandated local program. The California
Constitution requires the state to reimburse local agencies and school districts for certain costs mandated by the
state. Statutory provisions establish procedures for making that reimbursement, including the creation of a State
Mandates Claims Fund to pay the costs of mandates that do not exceed $1,000,000 statewide and other
procedures for claims whose statewide costs exceed $1,000,000.

This bill would provide that, if the Commission on State Mandates determines that the bill contains costs
mandated by the state, reimbursement for those costs shall be made pursuant to these statutory provisions.

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:
SECTION 1. Section 1720 of the Labor Code is amended to read:

1720. As used in this chapter, “public works” means:

(a) Construction, alteration, demolition, or repair work done under contract and paid for in whole or in part out of
public funds, except work done directly by any public utility company pursuant to order of the Public Utilities
Commission or other public authority. For purposes of this subdivision, “construction" includes work performed
during the design and preconstruction phases of construction including, but not limited to, inspection and land
surveying work.

(b) Work done for irrigation, utility, reclamation, and improvement districts, and other districts of this type.
“Public work” shall not include the operation of the irrigation or drainage system of any irrigation or reclamation
district, except as used in Section 1778 relating to retaining wages.

10f2
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11 Text - SB-1999 Public work. ' hitp://leginfo.legislature.ca.gov/faces/billNavClient.xhtmI?bill_id=1999..

(c) Street, sewer, or other improvement work done under the direction and supervision or by the authority of any
officer or public body of the state, or of any political subdivision or district thereof, whether the political
subdivision or district operates under a freeholder’s charter or not.

(d) The laying of carpet done under a building lease-maintenance contract and paid for out of public funds.
(e) The laying of carpet in a public building done under contract and paid for in whole or part out of public funds.

(f) Public transportation demonstration projects authorized pursuant to Section 143 of the Streets and Highways
Code.

SEC. 2. Notwithstanding Section 17610 of the Government Code, if the Commission on State Mandates
determines that this act contains costs mandated by the state, reimbursement to local agencies and school
districts for those costs shall be made pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2
of the Government Code. If the statewide cost of the claim for reimbursement does not exceed one million dollars
($1,000,000), reimbursement shall be made from the State Mandates Claims Fund.

20f2
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DEPARTMENT OF INDUSTRIAL RELATIONS
STATE QF CALIFORNIA

DECISION ON ADMINISTR.ATIVE APPEAL IN RE:

Imperial Prison II, South
PUBLIC WORKS CASE N0, 92-036

I. INTRODUCTION

This decision is in response to an appeal by McCarthy flestern
Constructors, Inc. from the May 26, 1993, determination of the
Director of the Department of Industrial Relations, holding that the
off-site fabrication in Arizona of concrete panels to be incorporated
into Imperial Prison II, South, is an integral part of the public
works project, such that prevailing wage obligations attach, - McCarthy
contends on appeall: that (a) the determination was legally and
factually incorrect, (b) the prevailing law may not be applied to work
done outside California under the terms of the Labor Code and the
construction contract, (c) the Commerce Clause of the United States
Constitution preempts California's ability to enforce the public works
law beyond state boundaries, (d) the determination is preempted
because it interferes with rights protected by the National Labor
Relations Act, (e) the public works law is preempted by ERISA, and;

(f) equitable principles require that the determination be reversed.

II. EACTS

A formal complaint on this project was filed by the Center for
Contract Compliance ("CCC") on this project on October 26, 1992. The
thrust of the complaint is that two contractors on the project,
McCarthy Western Constructors, Inc. ("McCarthy") and C. E. Wylie
Construction Company ("Wylie"), were using a yaxrd in Arizona to do
off-site fabrication of concrete panels to be incorporated into the
Imperial Prison II being constructed for the California Departmenz of

Corrections ("CDC").

Both the on-site yard for pre-cast concrete panels and the yard
McCarthy set up just over the border in Yuma were created exclusively
to fabricate the concrete panels., Thus, identical work was being
rerformed on-site? and the concrete panels from both sources were used
exclusively for the prison project. The bid package to which McCarthy
and competing contractors responded, whose terms were eventually was
included in the CDC contract, required prevailing wages to be paid in

i With the written approval of the Deputy Director, the appeal was allowed
after the time specified in 8 California Code of Regulations ("C.C.R.") 16002.5,
on the condition that the 14 day extension granted McCarthy would extend the

enforcement deadline.undexr LC § 1733,.

2 One story interior panels and all other pre-cast material was done in
Rrizona. Two story-panels, which are much harder to transport and require slightly

different forms, were done on-site.
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performance of the public work. Contract,. Section 00703, subsection

. 3.4. Such wages were paid by thg subcontractor doing the concrete
panel fabrication on-site.? Prevailing wages were not paid by

McCarthy, which presumably made up for the cost of shipping from over

the border to the construction site (Yuma, Arizona to Seeley,
California) by paying lower wages to the fabricators in Yuma.

McCarthy admitted to the off-site fabrication, but defended its
nonpayment of prevailing wages on the basis that the CDC informed it
there was no requirement to pay California prevailing wages for off-
site work in Arizona. The CDC never contacted the Department of
Industrial Relations ("DIR") directly. .It acquiegced in McCarthy's
decision to do the work in Yuma, Arizona through its construction
supervisory firm, Fluor-Daniel. A representative of CDC stated to
DIR, after the complaint was filed, that the standard contract clauses
do require adherence t¢o the public works laws and that there is no
prohibition to fabricating material outside the state. A review of
the contract verified these assertions. The CDC representative stated
that CDC was unaware of any requirement to pay California's prevailing
wage out of state and that it was up to this Department to decide
whether this project was a covered public works project. wMcCarthy
claims it sought further clarification from CDC after signing the
contract on October 1, 1991, resulting in its being informed that
there was no requirement to pay California prevailing wages to out of

state employees,

McCarthy also claims that it was.informed by Roger Miller,
Regional Manager, Division of Labor Standards Enforcement ("DLSE")
that there was no requirement to pay prevailing wages to out of state
off~site workers. This Department’s investigation has found this
‘claim to be inaccurate. See Declaration of Roger Miller, attached.

III. DISCUSSION
A. The Coverage Detexrmination Was Correct

The first question that must be answered is whether, under Labor
" Code Section 1772, the off-site, out of state fabrication of one story
cement interior wall panels integrated into Imperial Prison II is an

integral part of the construction project that requires the payment of

prevailing wages.

The construction in this case entailed the fabrication of
concrete panels to be incorporated into the prison. The yard in
Arizona where these panels are fabricated is solely for the purpose of
fabricating the panels. The essential test is whether the fabrication
off~site is an integral part of the construction.

A California Court of Appeal opinion discussing subcontractor

status, Q.G. Sansone v. Department. of Transportation (1976) 55
Cal.App.3d 434, 127 Cal.Rptr. 799 (hereafter "Sansone") explains this

3 The claim against Wylie was resolved when CDC agreed that the fabrication
work done by Wylie was done at the construction site and that prevailing wages were
paid. The CCC never contradicted this fact. N

) 3
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test. Sansone distinguishes subcontractors f£from independent material
men. The drivers held covered in Sansone were taking material from a
"borrow pit" which was opened exclusively for and exclusively served
the building of a road for the California Department of . ‘
Transportation. The material was delivered to the site and positioned
as needed. The exclusivity of the borrow pit as a second construction
activity site, and transport between that and the road, was held
sufficient, together with a close integration of the material .
delivered into the road, to make the drivers covered as working for a

*subcontractor.”

Here McCarthy contends its employees were not employed on a
public works project hecause the work was performed outside of
California. This contention is made despite the facts McCarthy
implicitly admits that the yard was created exclusively to fabricate
the concrete panels, that identical work was being performed on-site!.
and, that the concrete panels were used exclusively for the prison
project. These facts make the off-site fabrication site as highly
specific to this project as the "borrow pit* was to the public works
project in Sansone. 1In line with Sanscne, past coverage
determinations have consistently held that the offrsite fabrication of
materials at a site whose sole purpose is the fabrication of those
materials for a public works site, is a public works itself.S5
McCarthy complains that the site of the fabrication is not "adjacent"
to the construction site as stated in the coverage letter of May 26,
1893. McCarthy points out. that the yard in Arizona is seventy (70)
miles away from the construction site:. While there may be a dispute
as to whether that distance makes the fabrication vard not adjacent
for purposes of a public works determination, this point does not
really appear all that relevant to the conclusion reached in Sansone.
The integral nature of the work in furtherance of completing the
project is the single most important factor of the Sansone analysis,
The Director concludes that the walls of the prison are an integral
part of the construction of a prison. .

B. 4 Py §14 "
s e .

1. By Statute

McCarthy contends that because its workers doing the fabrication
were outside the state there can be no requirement to pay prevailing
wages to them. McCarthy claims that the Labor Code prohibits the
interpretation of the Director that those workers should be paid the

4 McCarthy contends on appeal that the work is not identical because the on-
site fabrication was only for two story exterior panels too large to transport to
the site. The one story interior panels and all other pre—cast material was done
in Arizona, Given that the fabrication work merely required diffeyent forms this

distinction does not have merit.

5 Los Angeles County Transportation Commission, 11/26/86, Southern California
RTD Metxo Rail/ Cavin's Welding, 4/4/88, Craftsmen Coastruction, 10/24/88, Off-Site
Fabrication, CDC Housing Construction, 10/6/89.

3
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same as the on-site California employees.® There is nothing in Labor
Code section 1720(a) which indidates that the location of the work is
fundamental to the determination as to what is a public works project,
While the examples cited by McCarthy, Labor Code sections 1193 and .
50.5, deal with wage collection, they do not deal with the payment of
prevailing wages. Labor Code section 1720(a) imposes no geographic
limitation in its scope. 1In fact, Labor Code section 1773
specifically avoids the limitation of the state's borders by requiring
that the prevailing wage be based on the wages "predetermined for :
federal public works projects, within the lecality and in the nearest
labor market area." Labor Code section 1724 specifically states that
the county where the public works project is performed is the
"locality in which the work is performed" for contracts awarded by the
state. The rate to be applied is the rate in effect in the county
where the project is built, no matter where the off-site fabrication
is done. The Director does not find any specific limitation in
Division Two, Part Seven, Chapter One, indicating any such limitation
of the scope of the operation of the prevailing wage statutes?.

The Supreme Court has announced several teachings as to the
extraterritorial effect of California laws. Criminal laws are not
presumed to reach conduct.in a foreign country, despite the
involvement of Californians and the beginning and end of the
enterprise Iin the state, Pepple v. Buffum (1953) 40 Cal.2d, 709
(abortion prohibition not enforced where arranged in California but
performed in Mexico). However, later cases clarify that the test is
the necessity of interpreting an act to reach outside California where
that is required for the statutory aim to succeed. For example, the
state's interest in preserving fish populations was sufficient to
allow extraterritorial enforcement of a statute making it illegal to
fish for broadbill swordfish with the assistance of a spotter plane.
Beople v. Heeren (1980) 26 Cal.3d 654, 667, 163 C.R. 255. (Penal
section reached beyond 3 mile limit to channel islands.) While these
competing principles do not leave the matter free from doubt, the
first step is.to look to the purposes of the statute, and the second
is to look to the extent of extraterritorial reach which would be

required here.

The Supreme Court has held that a contractor cannot avoid the
pavment of prevailing wages even where there was not a contract clause
requiring the payment ©f prevailing wages because the duty to pay a
prevailing wages is statutory. v. Aubry
(1992) 1 Cal.4th 976, 987, 4 Cal.Rptr.2d 837. Lusaxdi went on to
discuss the purposes of the public works law:

.The overall purpose of the prevailing wage law, as
noted earlier, is to benefit and protect employees on

6 Labor Code section 1720 (a) defines public works as "[clonstruction,

. alteration, demolition or repair work done under contract and paid for in
whole or in part out of public funds, except work done directly by any public
utility company pursuant to oxder of the Public Utilities Commission or other

public authority.”

7 Unlike the Davis-Bacon Act, whose requirements apply only to " mechanics and
lahorers employed directly upon the site of the work,..." 40 U.5.C. §27¢6a. (a)

4
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public works projects. Thi's general objective
subsumes within it a number of specific goals: to
protect employees from substandard wages that might,

" be paid if contractors could recruit labor from -
distant cheap-labor areas; to permit union
contractors to compete with nonunion contractors; to
benefit the public through the superior efficiency of
well-paid employees; and to compensate nonpublic
employees with higher wages for the absence of job
security and employment benefits enjoyed by public
employees. These objectives would be defeated ifewe
wvere to accept Lusardi's interpretation.

As the facts of this case show, both the awarding
body and the contractor may have strong financial
incentives not to comply with the prevailing wage
law. To construe the prevailing wage law as
applicable only when the contractor and the public
entity have included in the contract language
requiring compliance with the prevailing wage law
"would encourage awarding bodies and contractors to
legally circumvent the law, resulting in payment of
less than the prevailing wage to workers on
construction projects that would otherwise be deemed
publi¢ works. To allow this would reduce the
prevailing wage law to merely an advisory expression
of the Legislature's view., (Id, at 987-988)

{Citations omitted.)

Thus, the general public policy considerations discussed by the
Supreme Court in Lusardl are directly relevant to this case,

The second step is to look at the extent those policies are
relevant to the specific facts here. Seeley and Yuma are, at 70 miles
distance, part of adjacent labor markets. The-precast concrete forms
were made in both locations. That suggests that the purpose of
Protecting the work-site's labor market is served by enforcing the
prevailing wage. Moving a part of the work away from the job site to
8 lower wage area was seen by all parties as a mid-contract change or
innovation. The fact that it was seen as a change from what the .
contracting parties expected suggests that McCarthy's competitors
would hardly have bid against it using the lower labor costs in Yuma,
Arizona, rather than those prevailing in the area near Seeley, as
required by the contract. Therefore enforcing the prevailing wage for
this concrete casting work serves another aim identified in Lusardi,
that of having all contractors, California and foreign, union and open
shop, bid on a level playing field as far as labor costs. Finally,
the language in Lusardi indicates that the California Supreme Court
believed that the statute must be enforced to protect California
workers from the use Of "labor from distant cheap-labor areas." This
purpose is served by requiring that all workers employed on public
works projects be paid prevailing wages when portions of the work,
otherwise done at the site, are moved to a cheap~labor area.®

8 Labor Code section 1772 states: " (wjorkers employed by contractors or
subcontractors in the execution of any contract for public workX are deemed to be

5

049
50f13



In conclusion, McCarthy's objection to California enforcement of
labor market rates for a California-sited project, when the casting
work has been moved just over the border, falls under the Supreme
Court's principles of statutory construction applied in Heeden,
Supra., more than Buffum supra. Enforcement of a contracted-for wage
is a different exercise of state sovereignty than imposing criminal
sanctions for acts taking place at a distance in a foreign country.
Like Weeden, enforcement is otherwise impractical: Just as the
Supreme Court had no difficulty noticing that the coastal stock of
swordfish swim heedless of three-mile limits, this record Shows that
pre-cast concrete panels for California construction sites travel by
truck from near-border areas. For those reasons this objection to the
determination is rejected on the facts of this case. :

2. By Contract

There is no valid argument the contract is not governed by the
laws of the State of California. Section 00703, subsection 3.1
specifically requires compliance with all federal, state, county and
municipal laws. It seems axiomatic that this provision means that
California law, where applicable, governs the contract. This is
because compliance with the law of California must include the law
governing contracts. McCarthy also ignores the specific-language in
its contract, Section 00703, subsection 3.4, that explicitly requires
the payment of prevailing wages. If McCarthy had rights to contest
extraterritorial enforcement, this agreement waived those rights.

C. Commexce Clause Preemption

McCarthy claims that DIR's effort to require the payment of -
prevailing wages is preempted by the Commerce Clause of the United
States Constitution. U.S. Const. art. I, § 8, cl. 3, (Congress has the
power " [to] regulate commerce with foreign nations, and among the
" several states, and with the Indian tribes”). McCarthy cites a line
of cases having to do with the state as a market regulator.? McCarthy
completely ignores a more persuasive and relevant line of cases having
to do with the state as a "market participant™ or exercising a

"proprietary interest."

In Hughes v. Alexandria Scrap Corp. (1976) 426 U.S. 794, 96 S.Ct.

2488, the Supreme Court noted "[h)othing in the purposes animating the
Commerce Clause prohibits a State, in the absence of congressional
action, from participating in the market and exercising the right to
favor its own citizens over others.” Id. at 810, 96 S.Ct., at 2498

employed upon‘public work." Labor Code section 1774 states: "[tlhe contractor to
whom the contract is awarxded, and any subcontractor under him, shall pay not less
than the specified prevailing rates of wages to all workmen employed in the .

execution of the contract.”

4 McCarthy principally relies on Baldwin v. G.A.E. Seelig. Ioc. (1935) 294 U.s.
511 and Healy v. The Beegr Institute, Inc. (1989) 491 U.S. 324. These cases discuss

state regulation of prices of milk and beer, respectively, scld to its citizens,
rather than to itself.

&
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{footnote omitted)

In Hughes the state-of Maryland was found to be

free to restrict its subsidy Por the purchase of scrap automobiles to
in-state purchasers despite the effect on interstate commerce.

Similarly, in Reeves, JInc., v. Stake (1980) 447 U.sS. 428, 100
S.CT. 2271, the Supreme Court found that South Dakota was free to

restrict sales from a state owned and operated cement plant to state
residents. As noted in Reeves, supra:

The present case is very similar.
coatracting for the construction of a prison.
funds to private contractors to perform the construction.

The basic distinction drawn in Alexandria S$crap
between States as market participants and States” as
market requlators makes good sense and sound law, As
that case explains, the Commerce Clause responds
principally to state taxes and regulatory measures
impeding free private trade in the national
marketplace. There is no indication of a
constitutional plan to limit the ability of the
States themselves to operate freely in the free
market. - The precedents comport with this
distinction. (Citations omitted.) (Id, at p. 436~

437.)

The .State of California is
1t is paying public
It has

required the payment of prevailing wages to "all workers employed on

public works." Labor Code section 1771.
and Hughes the state is free to require the payment of prevailing
wages to all workers employed on the project without re

potential violation of the Commerce Clause.l?

A similar analysis would flow even under the Privileges and
Immunities Clause of the U.S. Constitution {art. IV, § 2, cl.3).
citizens of each state shall be entitled to all the privileges and

immunities of citizens of the several states.")

gard to any

Under the analyses of Reeves

("The

Because the State of

California is not attempting to limit employment to its own citizens,

it is merely requiring that all workers employed on a public work

receive the appropriate prevailing wage. This case presents a
situation that is directly the opposite of any attempt to require the
hiring of state residents on public works projects in violation of the

Privileges and Immunities Clause. See

Falyr

Robinson v. Exances (1986) 713 P.2d 259,
attempts to require that a certain percentage of state residents be

X (1982) 654 P.2d 67, 98 Wash.2d 121,

employed on public works projects in Alaska and Washington,

10 pns noted in Reeves:
Alexandria Scrap does not stand alone,

These cases dealt with

In Amexjcan Yearbook Co, v. Askew 339

74 v.

F.Supp. 719 (MD Fla. 1972), a three-judge District Court upheld a Florida statute

requiring the State to obtain needed printing services from in-state ahops.
reasoned that “"state proprietary functions" are exempt from Commerce Clause

scrutiny.
(1972) .

168

This Court affirmed summarily. 409 U.S. 904, 93 S.Ct., 230, 34 L.Ed.2d

Numerous courts have rebuffed Commerce Clause challenges directed at

similar preferences that exist in "a substantial majority of the atates." (Id. at p

4317,

£fn. 9, Citations omitted.)
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respectively. The Supreme Court in each state struck down the
legislation as a violation of .the Privileges and Immunities Clause,
The State -of California is not doing anything to prevent non-residents-
from performing work on public works projects, it is merely requiring
that they be paid the same as state residents. While this may have
the effect of encouraging contractors on California financed public
projects to hire state residents or otherwise perform the work in
California, it does not require it. As noted above, a staté acting as

a market participant may do just that.
D. National Labor Relations Act Preemption -

The next preemption argument is that section 7 of the National
lLabor Relations Act ("NLRA") (29 U.S.C.A, section 157) somehow ‘
preempts the state public works law, The reasoning in the argument is
that the state is attempting to interxfere with a collective bargaining
agreement in violation of the NLRA, The activity of the Director in
determining this project a public works project and requiring the
payment of prevailing wages does not interfere with the existing
collective bargaining agreement. "States possess broad authority
under their police powers to regulate the employment relationship
within the State. Child labor laws, minimum and other wage laws, laws
affecting occupational health and safety . . . . are only a few
examples.” Metropolitan Life Ins. Co. v. Massachusetts (1985) 471
U.S. 724, 756, 105 S.Ct. 2389, .

Further, the case relied on by McCarthyll deals with an attempt by
the Division of Apprenticeship Standards to prevent the imposition of
a collectively bargained for wage decrease. This case deals with an
attempt by McCarthy to use out of state labor and pay less than the
prevailing wage McCarthy contractually and statutorily must pay. This ..
distinction is more fully explained below,

The NLRA contains two separate preemption principles. The Garmon
prong protects the primary jurisdiction of the NLREB to determine if
ceonduct by labor or management is either prohibited or protected by
the NLRA. g i T v. Garmon (1959) 359 U.s,
236, 79 s.Ct. 773. . The Machinists prong of preemption prohibits ;
interference by the state in activity which Congress intended to be
unregulated, leaving the resolution at conflict to be resolved by the_
interaction of labor and management. Maghinists v. Wisconsin

Emplovment Relations Comm’n (1976) 427 U.S. 132, 96 S.Ct, 2548,

‘ A more recent Supreme Court case further defined the preemptive
scope of the NLRA. 1In the Merropolitan Life Ins, Co, v,

{1585) 471 U.s. 724, 105 §.Ct. 2380 case, the Supreme Court considered
whether the NLRA preempts a state law mandating that minimum health
care benefits be jincludéd in insurance policies, In Metropolitan
Life, the Supreme Court held that minimum state employment standards
which affect union and non-union employees equally, and which neither
encourage or discourage the collective-bargaining process are not pre~

u Bechtel Construyction, Ina, v. Carpenters (9th Clz, 1987) 812 F.2d 1220.

8
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LY

empted by the NLRA. JId, at 755, The Supreme Court further stated
that: : .

"Unlike the NLRA, mandated-benefit laws are not laws
- designed to encourage or discourage employees in the

promotion of their interests collectively; rather,

they are in part designed to give specific minimum

protections to individual workers and to ensure that

each employee covered by the act would receive . . .

coverage. JId. at 755, (Emphasis in the original.)

[ ]

The Court concluded in Metropolitan Life that there was no
preemption under the Machinists doctrine either, since the
requirements. at issue therein applied to all employees, without regard
to whether they were or were not represented by a union, and the ,
statute did not have the effect of either encouraging or discouraging
collective bargaining. The NLRA is concerned with protecting the
collective bargaining process and not with the specific substantive
terms that might emerge from the bargaining process.

Because of the fact that California's public works laws apply
generally to all employers regardless of any collective bargaining
agreement, the California statute constitutes a true minimum
employment standard under Metropolitan and is not preempted by the

NLRA,
McCarthy's reliance on v. United

Bechtiel Construction Inc,
Brotherhood of Carpentexs (9th Cir. 1987) 812 F.2d 1220 is misplaced.
Bechtel is factually and legally distinguishable from this case and
its holding is not controlling.

The primary focus in Bechtel was whether under gtate law (more
specifically, California labor Code § 229), California Apprenticeship
Council~approved wage rates for apprentices superseded collectively
bargained wage rates. Only after concluding that the Council-approved
apprentice wage schedule deferred to the rates negotiated by the
employer and the union under Callfornia law did Bechtel alsc state, as
an alternative and secondary ground for its decision, that the NLRA
also preempted any state assertion of a right to set private wages.
Here, unlike the state reguliation at issue in Bechtel, all contractors
on a public works project are required to pay prevailing wages.

The Bechtel Court found that since the wage for apprentices could
be undercut through the collective bargaining process, the regulations
could nor be a state minimum labor standard. Id. 1226 McCarthy does
not claim that this argument is true for the California workers on the
project. The fact that McCarthy has agreed to pay the presumably
higher California wage to all workers employed on a California public
works project does not undercut the collective bargaining process in
any manner whatsoever. The state is enforcing a minimum employment
standard for public works projects protected under Matropolitan Life.

Further, a case more on point than Bechtel, involving the New
York public works law (New York Labor lLaw section 220) has _
specifically held that the NLRA does not preempt state public works

9
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laws (General Electric . Co. v, Ngu_Inxk_S&ahe_nennxtm:nk_ni_Lang (2d

Cir. 1989) 891 F.2d 25:

Insofar as the relationship between section 220 and
the NLRA is concerned, we agree with the district
court that the State statute has not been preempted
by the federal. See Fort Halifax Packing Co. v,
Coyne, 482 U.s.1, 20, 107 S.Cct. 2211, 2222, .96
L.Ed.2d 1 (1987) (" ([Tlhe NLRA is concerned:  with
ensuring an equitable bargaining process, not with
the substantive terms that may emerge from swuch
bargaining."); Metropolitan Life Ins., Co. v.
Massachusetts, 471 U.S. 724, 755, 105 S.Ct. 2380,
2397, 85 L.Ed.2d 728 (18985) ("Minimum state labor
standards affect union and non-union employees
equally, and neither encourage noy discourage the
collective~-bargaining processes that are the subject

of the NLRA."). (Id. at 27.)

Most recently, the Supreme Court has affirmed the view that the
National Labor Relations Act cannot be applied to a state exercising a

"proprietary interest” in a publicly funded constructlon project.
VO

Inc., et al, (1993) 113 S.ct. 1190, 122 L.Ed.2d 565, "[plermitting the
States to participate freely in the marketplace is . . . consistent
with NLRA pre-emption principles."” -

There is no reason to conclude that the public works statutes are
preempted by the NLRA. A coverage determination on the project will
interfere with the terms of the collective bargaining agreement. A
contractor must agree to pay the same wage to all workers employed on
2 public works project. The fact that it elects to use out of state
workers subject to a different collective bargaining agreement rather
than in state workers does not directly interfere with the collective

bargaining ‘agreement.

: " "

E.

McCarthy next contends that the California Public Works Law is ..

preempted by the Employee Retirement Income Security Act ("ERISA").
29 U.S.C.A., section 1144(a). McCarthy cites Hydrostorage v. Northern

m. {(9th Cir.
1989) 891 F, 2d 719, 729, cert. denied, 498 U.8. B22, Lg;g;_unign_sgg
Iraining Fund v. J.A. Jones Construction Co, (9th Cir, 1988) 846 F.2d

1213, aff'd mem. 488 U.S. 881, and General Electric Co. v. New York
State Department of Labor (2d Cir. 1989) 891 F.2d 25, cert. denied 496

U.S. 912. Each case is clearly distinguishable from the present case.
The Director does not seek to regulate a plan as the term is used in
ERISA. The Director does seek to enforce the prevailing wage
applicable to a California public works project. .

10 |
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Bydrostorage held that a state administrative order requiring
employer to participate and contribute to apprenticeship pProgram under
state law "related to” employee benefit plan for purposes of Employee
Retirement Income Security Act's preemption clause, X
struck down the since amended prevailing wage statute, as it applied
to ERISA plans, because that statute attempted to impose certain
requirements on ERISA plans. Here, the Director only seeks to enforce
the statutorily required and agreed upon prevailing wage.

Similarly, in LQcal_Hn;9n_52§‘2lnmbax3.ﬁ_zinsfznzszﬁ_lnduah:iaa
v. L.A. Jones Construction

Co. (9th. 1988) 846 F.2d 1213, the Court of Appeals held that the
Washington statute, insofar as it required contributions to
apprenticeship training fund at rate in excess of that provided by
collective bargaining agreement, was preempted by ERISA. The
California statutes and regulations do not purport to regulate a plan
by mandating any particular level of benefits.” California merely
requires that the prevailing rate applicable to California public
works projects he paid The employer may pay the prevailing wage rate
all in cash should it choose to without regard to any benefits or may
take credit for benefits paid against the prevailing wage. (See
California Labor Code section 1773.1 and 8 C.C.R. 16200a) (3) (I}.}

The California public works law is much more flexible than the
statutes at issue in Jones. That flexibility avoids any ERISA
conflict. As noted in Associated Builders and Contractors v.
Curry(N.D. Cal. 1992) 797 F.Supp. 1528, 1536-1537 ,"by including the
value of prevailing ‘'employer payments' for benefits, the statutes do
not mandate that bidders provide such benefits, only that they provide

the value thereof.™

Eﬁngxal_zlncn:ic.EQ* v. Nﬁnaxgzk_snéts;n:naxtman:_nf;Labgz (2d
Cir, 1989) 891 r.2d 25, is distlnguzshable as well, that case dealt
with New York's law mandating ‘certain supplements as part of the
actual prevailing wage. As explained above the California public

works statutes do not attempt to do this.12

Finally it should be noted that one recent Federal District Court
decision has held that ERISA does not preempt the state public works

law. Associaved Builders and Contractors v. Curxy (N.D, Cal, 1992)

797 F.Supp. 1528:

ERISA does not, therefore, preempt section 1771. The
determination of prevailing wages for public works
projects, and the requirement that contractors pay.
them, 1lies squarely within the state's exercise of
its traditional police powers. The fact that
prevailing wage levels are <alculated in. part by
reference to the value of prevailing benefits does
not mean that the prevailing wage statutes "relate
to" or "“purport to regulate” ERISA benefit plans

12 As modif;ed, General Electric Co. v. New York Stare Department of Lakor $36

F.2d 1448, 1461 (2d cir. 1951), actually allows for certain non-ERISA supplements
to be mandated by state law,

11
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under the standards articulated by the Ninth Circuit
in Martori Brothers and other cases. (Id. at 1537)

F. Equitable Principles

Finally, McCarthy arqgues that the initial determination of the
Director should be vacated on equitable grounds. In short, McCarthy
contends that since it asked both CDC and DIR whether there was a
requirement to prevailing wages and was told there was no such
requirement,!? it should not now be required to pay California
prevailing wages to the Arizona workers. As discussed earlier, the
Director does not credit MecCarthy's assertions as to these
communications.

MeCarthy also ignores the fact that only the Director of
Industrial Relations has authority, in the first instance, to
determine what is a covered public works project., As stated in

i v, Aubry (1992) 1 Cal.4th 976, 4

Cal.Rptr.2d 837:

These statutes establish a legislative intent to give

the Director plenary authority to promulgate rules to
enforce the Labor Code. Although no statute.
expressly gives the Director the authority to make
regulations governing coverage, such authority is

implied . . . . Under the regulations, issues of
coverage of the prevailing wage law are determined by

the Director or the DLSE as the Director's designee .

. (W]le hold that the Director's interpretation of

his statutory authority is reasonable and that the
Director has the power to determine that a

construction project is a "public work."  Id, at 844~

845. (Citations omitteéd.)

McCarthy made no effort to request a formal coverage
determination from the Director or his designee, as is specifically
allowed by Labor Code section 1773.4 and 8 C.C.R. 16100(a). It chose
instead to rely on equivocal representations of the awarding body and
an informal and equally equivocal oral opinion from an employee of. the
Department (See Declaration of Roger Miller). As also noted in

Lusardi at p. 849:

Wwe agree that in a proper case equitable
considerations may preclude the imposition of
statutory penalties against a public work contractor
for failing to pay the prevailing wage. This is such
a case, Here, Lusardi acted in good faith in
entering into the contract on the basis of the

13 Actually, both state agencies said something a little differeat. CDC said
that it was unaware of any requirement to pay prevailing wages but, reminded
McCsrthy of it's regponsibilities under the contract., DIR said, orally, through a
district manager, that it would have difficulty enforcing the requirement cut of
state. See Exhibits 3 and 4 of the Declaration of Hurst filed with the Appeal and

Declaration of Miller (attached).

12
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District's representations, assertedly on the advice
of its attorneys, that «the project was not subject to
the prevailing wage law. Under the circumstances of
this case it would be inequitable for Lusardi to be
held liable for penalties for failure to pay the
prevailing wage. Lusardi‘'s exposure to liability
must be limited to the amount of underpayment.

While McCarthy may have some equitable claim for relief based on
the representations of the CDC as to any penalties that might be
assessed, there is no basis to conclude that the public worlks
determination must be vacated because of any misapprehension of
applicable law that McCarthy may have suffered.!t

Even if there were a basis for concluding that McCarthy is
entitled to some form of relief bhased on an estoppel theory. That
relief should not be the denial of wages to the Arizona workers
performing work in connection with the project. McCarthy may proceed
to file a claim against DIR with the California Board of Control.

This assures McCarthy that an agency other than either DIR or CDC will
decide the validity of its claim.

IV. CONCLUSION

The off-site fabrication work performed by McCarthy at its sole
use facility in Arizona meets the test for a public works project
under Sansone. There is a statutory duty to pay prevailing wages
enforceable by DIR in this case under Lusardi no matter where the work
is performed. There is no Commerce Clause preemption of public works
laws., There is no National Labor Relations Act or Employee Retirement
Income Security Act preemption of public works laws. There is no
basis to grant McCarthy the equitable relief it seeks in requesting

the withdrawal of the determination. This matter is referred to the
Labor Commissioner for enforcement. :\\)
/"

- g/g;z W h b Q/@j

Llo%? W. Aubry, Jr., Direc}ér

14 As held in Lusardi, estoppel will not stand in the face of a statutory duty

to pay prevailing wages, Lusardi Congrruction Company v. Aubry (1992) 1 Cal.4th

976, 994, 4 Cal.Rptr.2d 837. This is true in this case because DIR has no privity
or identity of interest with CDC in enforcing the prevailing wage law. See,

. Suprd, at p.99S. :
>
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[PROPOSED)]
ORDER GRANTING MOTION FOR JUDICIAL NOTICE
Good cause appearing,
IT IS HEREBY ORDERED that the Motion for Judicial Notice of
| Amici Curiae the Modular Building Institute, the Northern Alliance of
Engineering Contractors, and Western Electrical Contractors Association,
Inc. is GRANTED. IT IS ORDERED that this Court shall take judicial
notice of the following items, copies of which are attached as Exhibits A-E
to the Motion for Judicial Notice of Amici Curiae.

1. The “February 22, 2009 Important notice regarding the
prevailing wage determinations for the craft of driver on/off hauiing
to/from construction site” issued by the Department of Industrial Relations.

2. The State of California published Teamster Determination
i1ssued August 22, 2012.

3. The State of California published Determination for the craft
of “Driver (On/Off Hauling to/from Construction Site) issued February 22,
2009, and related scope of work provisions for the counties of Alameda,
Contra Costa, Marin, Napa, Solano and Sonoma Counties.

4. The text of Assembly Bill 514 (2011-2012 Regular Session),
Chapter 676.

5. The text of Senate Bill 1999 (1999-2000 Regular Session),
Chapter 881.

6. The Department of Industrial Relations” Decision on
Administrative Appeal, Imperial Prison II, South, PW Case No. 92-036
(April 5, 1994).

Dated: By:

Chief Justice of the Supreme
Court of California
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