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Although Apple Inc. does not oppose Plaintiffs’ request that the
Court consider certain documents filed in the district court, Apple writes to
clarify, in response to Plaintiffs’ apparent suggestion that Apple’s request
for judicial notice of the Monkowski Declaration was inappropriate because
the declaration was “not include[d] in its supplemental excerpts of record
and never mentioned in i’ts briefs to the Ninth Circuit” (see Pltfs. Mot. to
Augment at p. 3), that a motion to augment the record is unnecessary in
appeals certified to this Court from the U.S. Court of Appeals for the Ninth
Circuit.

Under Ninth Circuit Rule 10-2, “the complete record on appeal
consists of: (a) the official transcript of oral proceedings before the district
court . . . if there is one; and (b) the district court clerk’s record of original
pleadings, exhibits and other papers filed with the district court.” Ninth
Circuit Rule 30-1.1 subdivision (a) provides that the purpose of the excerpts
of record is to “provide each member of the panel with those portions of the
record necessary to reach a decision.” Ninth Circuit Rule 30-1.5 in turn
provides that “[t]he excerpts of record ‘shall not include briefs or other
memoranda of law filed in the district court unless necessary to the
resolution of an issue on appeal, and shall include only those pages
necessary therefor.” The plain import of these rules is that all district court
filings are properly considered part of the record on appeal, not merely

those included in the excerpts of record.



Because the Monkowski Declaration and the other documents
submitted by Plaintiffs with their motion to augment the record are properly
considered part of the record before the Ninth Circuit on appeal, no
augmentation is necessary. Moreover, even without augmenting the record,
this Court may properly take judicial notice of official records of the federal
courts, including the U.S. District Court for the Northern District of
California, pursuant to Evidence Code section 452, subdivision (d)(2),
which permits this Court to take notice of “[r]ecords of . . . any court of

record of the United States.”

Dated: June 19, 2018 Respectfully submitted,
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within:
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postage fully prepaid. I am aware that on motion of the party
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