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QUESTION PRESENTED FOR REVIEW 

Eisenhower Medical Center (Eisenhower) presents the following 

question for review: 

In a joint employer arrangement, can a class of workers bring a 

lawsuit against a staffing company, settle that lawsuit on a class-

wide basis for substantial consideration, and then bring identical 

claims against the only company where they had been placed to 

work? 

WHY THIS COURT SHOULD GRANT REVIEW 

The Court of Appeal in Castillo v. Glenair, Inc. (2018) 23 

Cal.App.5th 262 (Castillo) answered that question “no.”  The Court of 

Appeal in this matter, Grande v. Eisenhower Medical Center (2020) 44 

Cal.App.5th 1147, 258 Cal.Rptr.3d 324 (Grande) answered the same 

question on identical relevant facts “yes.”  The dissent in Grande 

recognized that the majority opinion creates a clear split in authority that 

will cause confusion for “parties on all sides” going forward.  Further, it 

will create incentives to litigate the same claims multiple times in different 

courts.  Because this petition raises an important issue as to which there is a 

conflict in the intermediate appellate courts, review should be granted. 

The issue presented involves the fundamental relationship between a 

temporary staffing company FlexCare, LLC (FlexCare), its employee Lynn 

Grande, and its client company (Eisenhower).  Grande was employed by 

FlexCare for just nine days, during which FlexCare assigned Grande 

exclusively to Eisenhower to work seven shifts.  Eisenhower was 

authorized to and did review and report Grande’s time records to FlexCare 

so that FlexCare could pay Grande. 

Prior to this case, Grande filed a class action against FlexCare that 

resulted in a final, court-approved settlement agreement.  (Erlandsen, et al. 
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v. FlexCare, LLC, et al. (Super. Ct. Santa Barbara County (2013) No. 

1309595 (Erlandsen).)  The Erlandsen settlement agreement contains a 

broad release barring settlement class members from asserting wage and 

hour claims against FlexCare and its agents, such as those alleged here.   

Grande was also a class representative in Erlandsen and received a $20,000 

enhancement as a class representative in addition to settlement amounts 

paid to her as a class member based solely on her assignment at 

Eisenhower.  Grande did not work for any other entity other than 

Eisenhower through FlexCare. 

Despite settling all her wage and hour claims with FlexCare, and 

after receiving her settlement payments in Erlandsen, Grande filed suit 

separately against Eisenhower.  Grande’s claims against Eisenhower 

involve precisely the same wage and hour claims, for the same work, 

covering the same period as the claims she settled against FlexCare.  After 

a short bifurcated trial addressing Eisenhower’s affirmative defenses and 

FlexCare’s complaint in intervention, the trial court issued a statement of 

decision in favor of Grande. 

FlexCare appealed and Eisenhower petitioned the Court of Appeal 

for a writ of mandate.  The Court of Appeal (Fourth District, Division 3) 

consolidated both for decision.  After initial briefing, a different Court of 

Appeal (Second District, Division 2) decided Castillo on identical facts in 

favor of the staffing company who employed the worker and its client.  The 

Court of Appeal’s tentative decision in Grande followed Castillo, but the 

majority reversed course in its final decision, rejecting the Castillo 

reasoning and holding.   

The dissent in Grande succinctly frames the issues, stating that “on 

facts essentially identical to those here,” Castillo held “that a settlement 

agreement between a staffing company and its employees barred those 

employees from asserting the same claims against the staffing company’s 
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client.  Specifically, it held that the client was the staffing company’s agent, 

and therefore within the scope of the release that the employees had given.  

[Citation.]  It also held, alternatively, that the staffing company and the 

client were in privity for purposes of res judicata.”  (Grande, supra, 258 

Cal.Rptr.3d at p. 340 (Rameriz, P.J., Dissenting).)  The dissent concluded:  

“I would follow Castillo, as a matter of stare decisis.  Castillo at least has 

the virtue of stating clear rules on which parties on all sides can easily rely 

going forward.  I do not find Castillo to be so plainly wrong as to justify 

creating a split of authority in this area.”  (Ibid.)      

Review should be granted to resolve this clear split in authority 

between Castillo and Grande that impacts an important industry in 

California:  temporary staffing companies and their clients.  This Court’s 

decision is necessary to secure uniformity of decision on this important 

question of law.  (See Cal. Rules of Ct., rule 8.500(b)(1).) 

BACKGROUND 

A. Eisenhower’s Relationship With FlexCare 

Eisenhower and FlexCare have a long-running, cooperative business 

relationship.  (See 2 PA 420 ¶¶3, 8.)  In 2007, Eisenhower and FlexCare 

executed a Supplemental Staffing Agreement (Staffing Agreement), 

pursuant to which FlexCare selected and assigned its employees to perform 

work at Eisenhower under Eisenhower’s direction.  (2 PA 420-421 ¶¶3 and 

11; 3 PA 595:20-596:17; 4 PA 898-910.)  Eisenhower relied on FlexCare to 

assign competent, professional, and licensed health care workers consistent 

with Eisenhower’s licensing and certification requirements.  (3 PA 595:20-

596:17, 637:9-638:5; 4 PA 898-903.)  FlexCare was legally and 

contractually responsible to comply with all laws, including the obligation 

to fulfill its and Eisenhower’s wage-hour obligations to all assigned 

employees.  (3 PA 640:6-11; 4 PA 901 ¶5.2, 989-990.)  
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As set forth in the Staffing Agreement, Eisenhower paid a specific 

rate to FlexCare for each category of supplemental personnel.  (4 PA 904 

¶7.1.1; 4 PA 909.)  These rates were independent of and distinct from the 

pay rates FlexCare separately negotiated with its employees.  (See 4 PA 

904 ¶7.1.1, 909, 989-990.)  The Staffing Agreement provides that FlexCare 

was the employer of all FlexCare employees who received assignments to 

perform work at Eisenhower.  (4 PA 901 ¶¶5.1, 5.2.)  Grande also agreed to 

look to FlexCare for payment of her wages as her employer.  (See 4 PA 

989-990.)  As between FlexCare, Eisenhower, and FlexCare employees like 

Grande, FlexCare was responsible for fulfilling Eisenhower’s obligations 

for compliance with and satisfaction of all payroll, wage-hour, overtime 

pay, premium pay, workers’ compensation, and benefit obligations.  (3 PA 

597:3-15, 605:24-606:14, 640:6-11; 4 PA 901 ¶¶5.1, 5.2, 989-990.)  As a 

result, the parties also agreed that FlexCare would indemnify Eisenhower 

“against any and all” legal claims asserted against Eisenhower that are 

predicated on any allegation that FlexCare employees are jointly or 

otherwise employed by FlexCare and Eisenhower.  (2 PA 425 ¶44, 430-

431; 4 PA 901 ¶5.3.)  

B. FlexCare Assigned Grande to Work at Eisenhower   

In February 2012, FlexCare assigned its employee Grande, an RN, to 

work in the Intensive Care Unit at Eisenhower on a temporary basis.  (2 PA 

420 ¶8; 4 PA 989-990, 1053:26-1054:4; 5 PA 1352:12-14.)  Grande worked 

seven shifts at Eisenhower between February 6 and February 14, 2012, 

when her assignment ended.  (4 PA 1054:16-22; 2 PA 420-421 ¶¶8 and 10.)  

Grande did not receive any other assignments from FlexCare and worked 

only at Eisenhower.  (2 PA 421 ¶¶9-10; 5 PA 1352:12-14; 6 PA 1409:17-

22.) 
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C. Grande Joined a Class Action Lawsuit Against FlexCare as a 
Named Plaintiff, Based Entirely on Her Work at Eisenhower, 
and the Lawsuit Settled   

In 2012, Christina Erlandsen, a FlexCare employee, filed the 

Erlandsen action.  (2 PA 421 ¶12; 5 PA 1084-1120.)  A year later, Grande 

joined as a named plaintiff.  (2 PA 421 ¶14.)  In the third amended 

complaint, Grande asserted claims for (1) failure to pay compensation due 

for hours worked; (2) failure to pay meal period wages; (3) failure to pay 

rest period wages; (4) failure to pay waiting time wages; and (5) violation 

of Business and Professions Code section 17203.  (4 PA 848-873.)  All of 

Grande’s claims in Erlandsen were predicated solely on her seven-day 

assignment at Eisenhower, and Grande was represented by the same 

attorneys who represent her in the present action.  (1 PA 17; 2 PA 421 

¶¶15-16, 849 ¶6 [complaint specifically alleged that Grande “was assigned 

to work at Eisenhower”], 848-873.)   

On January 28, 2014, the Erlandsen class action settled.  (2 PA 421 

¶19, 21; 4 PA 917-950.)  The Stipulation and Settlement Agreement 

released   

[A]ny and all claims, causes of action, debts, liabilities, 
demands, obligations, guarantees or damages, in law or 
equity, tort or in contract, by statute, pursuant to case law, or 
otherwise, which have been or could have reasonably been 
asserted in the Action or in any other state or federal court, 
administrative tribunal, or in arbitration or similar proceeding, 
based upon, or arising out of, or related to the allegations in 
the Action during the Class Period. 

(4 PA 921 ¶FF.)  These claims were released against the “Released 

Parties,” a broadly defined term that included FlexCare and the other 

named defendants, as well as their “related or affiliated companies,” and 

“agents, principals.”  (4 PA 921 ¶GG.)  It did not exclude Eisenhower from 

its broad definition of Released Parties and all parties plainly understood 
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Grande’s claims arose solely from her brief engagement at Eisenhower.  

(Id.) 

The Santa Barbara County Superior Court entered its Amended Final 

Judgment and Order in Erlandsen on April 8, 2015, approving the 

Stipulation and Settlement Agreement and finding it “fair, adequate and 

reasonable.”  (2 PA 423 ¶27; 4 PA 911-916.)  The Amended Final 

Judgment and Order further stated that it “shall have a res judicata effect 

and bar Class Members from bringing any action asserting Released Claims 

as that term is defined in the Agreement;” this effect was not limited to the 

Released Parties.  (4 PA 915 ¶19.)  In the settlement, Grande received 

$20,000 for her role as a class representative, $162.13 to resolve her 

individual claims related solely to her seven-shift assignment at 

Eisenhower, and $300,000 in fees to her counsel.  (2 PA 421 ¶¶10 and 15, 

423 ¶28; 4 PA 914 ¶¶13 and 15, 915 ¶18; 6 PA 1397:6-19, 1398:18-1399:5, 

1400:15-24.)  FlexCare paid these sums, knowing it was obligated to 

indemnify Eisenhower for any wage-hour claims Grande could or might 

pursue against Eisenhower if they were unresolved by the settlement. 

D. Grande Filed This Proposed Class Action Lawsuit Against 
Eisenhower, and the Trial Court Ruled Against Eisenhower and 
FlexCare; the Court of Appeal Affirmed  

On December 3, 2015, less than two months after FlexCare satisfied 

the final judgment in Erlandsen and Grande accepted the payments, Grande 

filed this lawsuit against Eisenhower based only on her assignment at 

Eisenhower through FlexCare.  (1 PA 17-32; 2 PA 357-367, 425 ¶43; 3 PA 

613:20-28.)  Grande contends that Eisenhower violated Business and 

Professions Code section 17200, et seq., by failing to pay her for all hours 

worked and by failing to pay meal period and rest break premiums.  (1 PA 

17-32.)  These are the same claims she made in Erlandsen based entirely on 
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the same seven days of work at Eisenhower.  (4 PA 848-873; 1 PA 19 ¶6; 2 

PA 421 ¶15; 4 PA 849 ¶6.) 

The trial court granted FlexCare’s motion for leave to intervene.  (1 

PA 51-55.)  FlexCare’s complaint in intervention, like Eisenhower’s 

affirmative defenses, alleged that Grande was barred by the preclusive 

effect of the class action settlement agreement and judgment in Erlandsen.  

(1 PA 50 ¶23.)  Thereafter, the trial court granted Eisenhower’s motion for 

a bifurcated trial as to its waiver/release and res judicata affirmative 

defenses and FlexCare’s motion for a bifurcated trial as to its complaint in 

intervention.  (1 PA 61-64.)  After conducting a brief trial, the trial court 

ruled against FlexCare and Eisenhower, and issued its statement of 

decision.  (7 PA 1664-1690.) 

As expressed in the statement of decision, the trial court concluded 

that Grande’s claims are not barred by res judicata as a result of the 

Erlandsen judgment.  (7 PA 1671:9-1674:6.)  The trial court concluded that 

the controlling issue was whether FlexCare and Eisenhower were in privity, 

and that they were not in privity because they were jointly and severally 

liable and their liability was not derivative.  (7 PA 1671:9-1674:6.)  The 

trial court also concluded that Grande’s claims are not barred by the 

settlement agreement in Erlandsen because Eisenhower was not a 

“Released Party” within the meaning of the settlement agreement as it was 

not FlexCare’s agent.  (7 PA 1674:23-1683:4.)   

The trial court entered judgment against FlexCare, and FlexCare 

appealed.  (7 PA 1747-1754; 7 PA 1761-1763.)  Because the bifurcated trial 

as to Eisenhower was only as to its affirmative defenses, Eisenhower had 

no immediate right of appeal.  However, at Eisenhower’s request, the trial 

court certified its statement of decision as appropriate for writ review (Code 

Civ. Proc., § 166.1) and Eisenhower filed a petition for writ of mandate.  

After consolidating the appeal with the writ proceeding, the Court of 
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Appeal affirmed the judgment as to FlexCare and denied Eisenhower’s 

petition.  (Grande, supra, 258 Cal.Rptr.3d at p. 327.)  Choosing not to 

follow Castillo, the Court of Appeal held “Eisenhower and FlexCare were 

not in privity, preventing Eisenhower from blocking Grande’s claims under 

the doctrine of res judicata, and Eisenhower was not a released party under 

the settlement agreement.”  (Ibid.) 

REVIEW IS NECESSARY TO  
SETTLE IMPORTANT QUESTIONS OF LAW AND  

RESOLVE CONFLICTING APPELLATE COURT DECISIONS 

A. Contrary to the Decision in Grande, Castillo Held a Staffing 
Company and Its Client Company Are in Privity and Agents of 
Each Other Regarding Wage and Hour Claims  

While briefing was underway in the writ proceeding and appeal in 

this case, the Second District Court of Appeal issued its decision in 

Castillo, addressing the identical issue raised by this petition for review.  In 

fact, the issue presented for review above is taken almost verbatim from 

Castillo.  (See Castillo, supra, 23 Cal.App.5th at p. 266.) 

The material facts in Castillo are virtually identical to those here.   

Like here, in Castillo a wage and hour class action lawsuit was filed against 

a temporary staffing company, GCA Services Group, Inc. (the Gomez class 

action).  (Ibid.)  The plaintiffs were employed and paid by GCA to work on 

site at Glenair, Inc.  They characterized GCA and Glenair as “joint 

employers.”  (Ibid.)  The Gomez class action against the staffing company 

GCA settled and the court approved the settlement agreement.  Like in this 

case, the settlement agreement from the Gomez class action contained “a 

broad release barring settlement class members from asserting wage and 

hour claims . . . against GCA and its agents.”  (Id. at pp. 266-267.)  

Nonetheless, a new class action lawsuit was filed (Castillo) against Glenair, 

involving “the same wage and hour claims, for the same work done, 
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covering the same time period as the claims” asserted against the staffing 

company and settled and released in Gomez.  (Id. at p. 267.)  The trial court 

in Castillo entered summary judgment in favor of Glenair based on res 

judicata and separately because it found Glenair was the agent of GCA for 

wage and hour purposes and thus released by the Gomez settlement.  (Id. at 

p. 281.)   The Court of Appeal affirmed.  (Ibid.) 

1. The Castillo Court’s analysis of res judicata applies 
equally here 

As to the elements of res judicata, the Castillo court found the 

Gomez settlement was final and on the merits, and also that the causes of 

action before it were the same as those at issue in Gomez.  (See id. at pp. 

276-278, citing Villacres v. ABM Industries, Inc. (2010) 189 Cal.App.4th 

562, 577 [stating the elements of res judicata].)  Thus, the Court found, 

“[t]he dispute then centers on the third and final element of res judicata, 

namely whether the undisputed material facts demonstrate Glenair was 

either a party or in privity with a party in Gomez.”  (Id. at pp. 278-279.)  

The Court concluded Glenair was in privity with GCA with respect to the 

subject matter of the litigation.  (Id. at p. 279.)   

In addressing privity, the Court quoted from this Court’s opinion in 

DKN Holdings LLC v. Faerber (2015) 61 Cal.4th 813, 826 (DKN 

Holdings): 

“As applied to questions of preclusion, privity requires the 
sharing of ‘an identity or community of interest,’ with 
‘adequate representation’ of that interest in the first suit, and 
circumstances such that the non-party ‘should reasonably 
have expected to be bound’ by the first suit.  [Citation.]  A 
nonparty alleged to be in privity must have an interest so 
similar to the party’s interest that the party acted as the 
nonparty’s ‘ “ ‘virtual representative’ ” ’ in the first action.” 

(Castillo, supra, 23 Cal.App.5th at p. 277.)   
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Thus, the Castillo Court reasoned, “for purposes of privity, ‘ “ ‘[t]he 

emphasis is not on a concept of identity of parties, but on the practical 

situation.  The question is whether the non-party is sufficiently close to the 

original case to afford application of the principle of preclusion.’ ” ’ ”  

(Ibid., citing Alvarez v. May Dept. Stores Co. (2005) 143 Cal.App.4th 1223, 

1236-1237.)  Quoting from Cal Sierra Development, Inc. v. George Reed, 

Inc. (2017) 14 Cal.App.5th 663, 674 (Cal Sierra), decided after DKN 

Holdings, the Castillo Court concluded:  “Put another way, privity, ‘ “as 

used in the context of res judicata or collateral estoppel, does not embrace 

relationships between persons or entities, but rather it deals with a person’s 

relationship to the subject matter of the litigation.” ’ ”  (Castillo, supra, 23 

Cal.App.5th at p. 277.) 

Applying this law to the facts, the Castillo Court looked to the 

analysis in Cal Sierra for determining the necessary relationship between 

the parties and the subject matter of the litigation in order to establish 

privity.  (Id. at p. 279.)  In Cal Sierra, Cal Sierra first obtained an 

arbitration award against a mining company and then tried to sue the 

mining company’s licensee based on the same facts and the same or similar 

causes of action as raised in the arbitration.  (Cal Sierra, supra, 14 

Cal.App.5th at p. 668.)  The Court of Appeal in Cal Sierra explained that 

although the mining company and its licensee were separate companies and 

only in a contractual licensor-licensee relationship, they could still be in 

privity for claim preclusion purposes.  (Id. at p. 673.)  It was enough that 

the “subject matter of the litigation . . . was the same as that at the center of 

the arbitration dispute: the placement of the asphalt plant and whether it 

infringed on Cal Sierra’s mining rights.”  (Id. at p. 674, italics added.)  The 

Court found the mining company and its licensee “had an identical interest” 

as to that issue and were “adversely and similarly impacted by [it].  (Ibid.; 

see also Castillo, supra, 23 Cal.App.5th at p. 279 [relying on Cal Sierra].)  



SMRH:4839-4573-9445 -16- 

Thus, the Court found privity existed and res judicata applied.  (Cal Sierra, 

supra, 14 Cal.App.5th at p. 674; see also Castillo, supra, 23 Cal.App.5th at 

p. 279.) 

Applying the same reasoning as the Court in Cal Sierra, the Castillo 

Court concluded that Glenair was in privity with GCA with respect to the 

subject matter of the litigation.  (Castillo, supra, 23 Cal.App.5th at pp. 279-

281.)  The Court found (1) “both cases involve the same wage and hour 

causes of action arising from the same work performed by the same GCA 

employees . . . at GCA’s client company Glenair”; (2) both “Glenair and 

GCA share the same relationship to the Castillos’ claims” because both 

“were involved in and responsible for payment of the Castillos’ wages”1; 

and (3) “by virtue of the ‘Gomez’ settlement, the Castillos were 

compensated for any errors made in the payment of their wages.”  (Id. at 

p. 280.)  The Castillo Court held:  “Thus, with respect to the Castillos’ 

wage and hour causes of action, the interests of Glenair and GCA are so 

intertwined as to put Glenair and GCA in the same relationship to the 

litigation here.  Accordingly, we conclude they are in privity for purposes 

of the instant litigation.”2  (Ibid.)  Because they were in privity, res judicata 

applied.  (Id. at p. 281.) 

Castillo is on all fours with this case, as the dissent in the Court of 

Appeal makes clear.  The facts in this case cannot be distinguished from the 

                                              
 
1 The Court in Castillo found that “Glenair was authorized by GCA and 
responsible for recording, reviewing and transmitting the Castillos’ time 
records to GCA” and “GCA paid the Castillos based on those time 
records.”  (Id. at p. 280.)  These contractual responsibilities mirror the 
responsibilities of FlexCare and Eisenhower here.  
2 The Court did not find Glenair and GCA were in privity for all purposes, 
but only where, in the case before it, “the subject matter of the litigation 
directly implicates the interdependent and close relationship of Glenair and 
GCA with respect to payment of wages.”  (Ibid.) 
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facts in Castillo:  (1) both the Erlandsen case and this case involve the 

same wage and hour causes of action arising from the same work 

performed by the same FlexCare employee (Grande) at FlexCare’s client 

company Eisenhower, which directly supervised the employee; (2) both 

FlexCare and Eisenhower were involved in and responsible for the payment 

of Grande’s wages—Eisenhower was authorized by FlexCare and 

responsible for recording, reviewing and transmitting Grande’s time 

records to FlexCare and FlexCare paid Grande based on those time records; 

and (3) by virtue of the Erlandsen settlement, Grande was compensated for 

any errors made in the payment of her wages (and also paid a $20,000 

enhancement).  Thus, the analysis and holding in Castillo with regard to res 

judicata applies equally here. 

2. The Castillo Court’s analysis of agency applies equally 
here 

Although the Castillo Court found the elements of res judicata were 

satisfied, so that summary judgment was proper, the Court separately 

addressed whether “Glenair was an agent for GCA with respect to GCA’s 

payment of its employees, such as the Castillos.”  (Id. at p. 281.)  The Court 

was sure in its conclusion:  “We conclude a reasonable trier of fact could 

not find otherwise.  Accordingly, Glenair was a released party under the 

Gomez settlement agreement.”  (Ibid.) 

The undisputed facts that the Castillo Court found conclusive 

parallel the facts here, “namely that Glenair was an agent of GCA for the 

purpose of collecting, reviewing, and providing GCA’s employee time 

records to GCA so that GCA could properly pay its employees.”  (Ibid.)  

The Court continued:  “The evidence is undisputed that GCA authorized 

Glenair to collect, review, and transmit GCA employee time records to 

GCA.  Thus, Glenair was authorized to represent, and did represent, GCA 

in its dealings with third parties, specifically GCA’s payment of wages to 
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its employees placed at Glenair.”  (Ibid., citing Civ. Code, § 2295; Borders 

Online v. State Bd. of Equalization (2005) 129 Cal.App.4th 1179, 1187; 

Garcia v. Pexco, LLC (2017) 11 Cal.App.5th 782, 788 [in ordering case to 

arbitration, Court concluded staffing company and its client company were 

“agents of each other in their dealings with” the plaintiff].)   

These same undisputed and conclusive facts are present here, 

between FlexCare as the staffing company and Eisenhower as its client 

company.  Just as in Castillo, Eisenhower was an agent of FlexCare with 

regard to the payment of its employees, and therefore Grande released all of 

her claims against Eisenhower when she signed the settlement agreement 

and release in the Erlandsen case. 

In Castillo, the Court of Appeal rejected the Castillos’ argument that 

there could be no agency because GCA did not generally control Glenair.  

The Court stated, “[i]t need not be shown that GCA generally controlled 

Glenair.  Rather, it must be shown that GCA had the right to control 

Glenair with respect to the specific agency at issue, namely Glenair’s role 

in collecting, reviewing, and providing time records to GCA.”  (Castillo, 

supra, 23 Cal.App.5th at p. 282.) 

Castillo’s analysis and holding with regard to agency applies equally 

and forcefully here.  The majority opinion in Grande is at odds with 

Castillo and incorrect if either Castillo’s res judicata or agency conclusion 

is sound. 

B. The Majority Court of Appeal Opinion Expressly Disregards the 
Reasoning and Holding in Castillo 

The majority opinion in Grande attempts to distinguish the 

reasoning and holding in Castillo, but in the end, simply disagrees with it.  

It thus states that it is not bound by it.  (See Grande, 258 Cal.Rptr.3d at pp. 

335-336.)  
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To start, before discussing privity the majority discusses the holding 

of DKN Holdings that, “a plaintiff may sue parties separately, whether they 

are independently liable or jointly and severally liable” (see id. at p. 333)—

a holding which is not at issue in this appeal.  Indeed, the majority 

acknowledges that res judicata may still apply even where parties may be 

jointly and severally liable.  (Ibid.)  The majority opinion goes on to quote 

the “basic test for privity” articulated by the Supreme Court in DKN 

Holdings, supra, 61 Cal.4th at p. 826, which test the Castillo Court also 

quoted and relied on.  (Ibid.; see also Castillo, supra, 23 Cal.App.5th at 

p. 277.) 

But then Grande parts company with Castillo, concluding that 

because joint and several liability is not enough to create privity, therefore 

there was no privity between FlexCare and Eisenhower.  The majority 

states its “departure from Castillo is justified because the court failed to 

apply the test for privity articulated in DKN [Holdings].”  (Grande, supra, 

258 Cal.Rptr.3d at p. 336.)  The problem with the majority’s reasoning is 

that not only does the Castillo opinion apply the test for privity articulated 

in DKN Holdings (see Castillo, supra, 23 Cal.App.5th at p. 277), it also 

directly addresses the majority’s conclusion and rejects it.  The Castillo 

Court reasoned: 

Relying on DKN Holdings, supra, 61 Cal.4th 813, [citation], 
the Castillos contend that, “where parties were jointly and 
severally liable on an obligation, a judgment against one of 
such parties will not act as res judicata as to claims against 
the other party.”  The Castillos overstate the reasoning in 
DKN Holdings.  In DKN Holdings, our Supreme Court 
explained that “[j]oint and several liability alone does not 
create such a closely aligned interest between co-obligors.”  
(Id. at p. 826 [citations], italics added.)  This case is 
distinguishable because, assuming Glenair and GCA are 
jointly and severally liable, our finding of privity does not 
rely on any such relationship.  Rather, as explained above, 
Glenair and GCA are in privity for present purposes based 
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both on their interdependent relationship with respect to 
payment of the Castillos’ wages as well as on the fact that this 
litigation revolves around alleged errors in the payment of the 
Castillos’ wages.  DKN Holdings does not preclude our 
conclusion here. 

(Castillo, supra, 23 Cal.App.5th at p. 280.)3 

The majority also relies on Serrano v. Aerotek, Inc. (2018) 21 

Cal.App.5th 773 (Serrano) to explain why its conclusion that FlexCare and 

Eisenhower are joint and several obligors and yet not in privity “is the 

proper holding and why it should control this case.”  (Grande, supra, 258 

Cal.Rptr.3d at p. 333-334.)  But as the Castillo Court noted, “Serrano is 

procedurally, factually and legally distinct from the instant case.”  (Castillo, 

supra, 23 Cal.App.5th at p. 286.)  First, Serrano is fundamentally different: 

it only addresses agency, not privity, and it was not a res judicata case.  (Id. 

at p. 285.)  Second, the plaintiff in Serrano sued both the staffing company 

and client company together in the same lawsuit, alleging that the staffing 

company was directly liable for its clients’ meal period violations.  (Id. at p. 

286.)  Third, Serrano did not involve a pre-existing settlement and release 

that was approved by a court in a final judgment that released exactly the 

same claims alleged in the Serrano complaint.  (Ibid.)  The same factors 

that distinguish Castillo from Serrano also distinguish this case from 

Serrano.  The majority was wrong to rely on Serrano rather than Castillo. 

                                              
 
3In responding to the Castillos’ petition for rehearing, the Castillo Court 
reiterated that DKN Holdings did not preclude its conclusion.  The Court 
stated, “[a]gain, assuming Glenair and GCA are jointly and severally liable, 
we do not read DKN Holdings as creating an absolute bar against finding 
privity amongst parties who are also jointly and severally liable on a 
contract or as tortfeasors.  Moreover, unlike DKN Holdings, this case does 
not involve a joint obligation on a contract, nor does it involve joint 
tortfeasors.  (Castillo, supra, 23 Cal.App.5th at p. 287.)  
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Finally, the majority was wrong to conclude that because it could not 

be shown that FlexCare generally controlled Eisenhower, there could be no 

agency relationship between them.  (See Grande, 258 Cal.Rptr.3d at 

p. 339.)  Again, as discussed above, Castillo addressed this argument on 

similar facts and rejected it.  General agency is not required where specific 

agency can be shown as to the issue being litigated.  The Castillo Court 

concluded:  “Thus, because the undisputed facts demonstrate Glenair was 

an agent of GCA—specifically an agent with respect to GCA’s payment of 

wages to its employees—Glenair was a released party under the Gomez 

settlement agreement.  Accordingly, the Castillos’ complaint against 

Glenair is barred and summary judgment was proper.”  (Castillo, supra, 23 

Cal.App.5th at p. 282.)  For this same reason, Grande’s complaint against 

Eisenhower is barred and the trial court should have entered judgment in 

favor of Eisenhower and FlexCare.   

C. Castillo Was Correctly Decided, and the Court Should Grant 
Review to Resolve the Conflict Between the Districts  

As shown above and as the dissent also stated, the majority should 

have followed Castillo as a matter of stare decisis.  It states “clear rules on 

which parties on all sides can easily rely going forward.”  (Grande, 258 

Cal.Rptr.3d at p. 340, Ramirez, P.J., Dissenting.)  Castillo is not “so plainly 

wrong as to justify creating a split of authority in this area.”  (Ibid.) 

The Castillo Court laid out the numerous public policy interests 

favoring the application of res judicata on the facts here: 

[I]f the Castillos were permitted to pursue their causes of 
action here, they would undermine the finality of the 
bargained-for and court-approved Gomez settlement, waste 
judicial resources, and potentially obtain a double recovery on 
their already-settled claims.  In addition, Glenair indicates 
that, if the Castillos were successful on their underlying 
claims, Glenair could seek indemnification from GCA, thus 
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reopening the same wage and hour claims GCA settled in 
Gomez.  Although the Castillos correctly note the Gomez 
settlement did not award the plaintiffs there (including the 
Castillos) the full value of their claims and the court here 
could offset any potential double recovery in this case, their 
position overlooks the significance of the Gomez parties’ 
bargained-for finality of the settlement agreement.  Thus, in 
our view, “two fundamental policy considerations—
promotion of judicial economy and protection of litigants 
from unnecessary litigation—are furthered by imposing res 
judicata as a bar to [the Castillos’] present action.” 

(Castillo, supra, 23 Cal.App.5th at pp. 286-287; see also Kim v. Reins 

International California, Inc. (Cal. March 12, 2020) Case No. S246911, 

Slip Op. at 19, quoting Mycogen Corp. v. Monsanto Co. (2002) 28 Cal.4th 

888, 896 [recognizing that the doctrine of res judicata “ ‘promotes judicial 

economy’ because ‘all claims based on the same cause of action must be 

decided in a single suit; if not brought initially, they may not be raised at a 

later date.’ ”].)  Review should be granted to protect these public policy 

interests. 

CONCLUSION 

The majority opinion in Grande directly conflicts with the holding in 

Castillo on identical facts, as forcefully expressed by the dissent.  Further, 

the majority opinion would inevitably lead to multiple lawsuits in different 

courts to litigate the same disputes that have been settled once.  Because 

Grande creates a clear conflict in the law on a significant legal issue for 

employers and employees alike, Eisenhower urges the Court to grant this 

petition and resolve the important question of law it presents. 
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