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SUPREME COURT NO._____________

IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

THE PEOPLE OF THE STATE OF CALIFORNIA, ) 
                                                                                         )  Court of Appeal No. F076836
Plaintiff and Respondent,                   )     

       )
v.        )  Super. Ct. No. BF163811A

                  )                  
JOSE GUADALUPE TIRADO,                  )

       )  
Defendant and Appellant.         )
___________________________________________   )

APPELLANT’S PETITION FOR REVIEW OF THE 
PUBLISHED DECISION BY THE COURT OF APPEAL FOR
THE FIFTH APPELLATE DISTRICT, IN CASE NUMBER
F076836, AFFIRMING THE JUDGMENT OF THE
SUPERIOR COURT OF KERN COUNTY                               
                            

TO THE HONORABLE CHIEF JUSTICE AND THE HONORABLE ASSOCIATE

JUSTICES OF THE SUPREME COURT OF THE STATE OF CALIFORNIA:

Appellant and Defendant JOSE GUADALUPE TIRADO respectfully petitions this

Court for review of the published decision of the Court of Appeal, Fifth Appellate District, 

affirming the judgment of the Superior Court of Kern County. 

STATEMENT OF ISSUE PRESENTED FOR REVIEW

1.  WHETHER PENAL CODE SECTIONS 1385 AND 12022.53, SUBDIVISION

(H), AND THE FEDERAL AND STATE DUE PROCESS CLAUSES, REQUIRE

REVERSAL OF THE TRIAL COURT’S ORDER DENYING APPELLANT’S MOTION

TO DISMISS THE FIREARM ENHANCEMENT BECAUSE THE TRIAL COURT WAS
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UNAWARE OF ITS DISCRETION TO DISMISS A PORTION OF THE TRUE FINDING

TO THE FIREARM ENHANCEMENT AND IMPOSE A MORE JUST SENTENCE? 

NECESSITY FOR REVIEW

This case presents an issue in which the published appellate court opinions are in

conflict within the meaning of California Rule of Court 8.500, subdivision (b)(1).

A jury found appellant guilty of first degree robbery, driving a vehicle under the

influence of alcohol, and assault with a semi-automatic firearm. A Penal Code1 section

12022.53, subdivision (d), firearm enhancement was found true for the robbery and assault

counts. Section 12022.53 imposes escalating punishment for the use of a firearm in the

commission of specified felonies. Section 12022.53, subdivision (b), imposes a consecutive

sentence of 10 years for the use of a firearm. Section 12022.53, subdivision (c), imposes a

consecutive sentence of 20 years for the personal and intentional discharge of a firearm.

Section 12022.53, subdivision (d), imposes a consecutive sentence of 25 years to life for the

discharge of a firearm which causes death or great bodily injury to another person. Effective

January 1, 2018, the Legislature added subdivision (h), to the statute to give the trial court

the discretion to strike the punishment imposed by section 12022.53. (Stats. 2017, ch. 682,

§2 (SB620).) 

Appellant and his companion went into a convenience store to steal beer. Appellant

shot a customer who got in the way. Appellant was sentenced to 25 years to life in state

1 All future statutory references are to the Penal Code unless otherwise stated. 
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prison for the firearm enhancement plus a determinate term for the substantive counts. The

defense counsel requested the trial court to strike the sentence for the firearm enhancement

pursuant to section 1385, subdivision (a), and 12022.53, subdivision (h). (5RT 631-635; 2CT

351-355.) The tenor of the discussion between the attorneys and the trial court suggested the

trial court never considered imposing lesser punishment under section 12022.52, subdivisions

(b) and (c). (5RT 631-636.)       

Appellant argued in the Court of Appeal that the case should be remanded to the trial

court to exercise its discretion to determine whether the punishment under subdivision (d),

should be stricken and a lesser punishment imposed under either subdivisions (b) or (c). The

Court of Appeal rejected this argument. It concluded the trial court was required to either

impose the 25 years to life specified in subdivision (d), or strike the punishment in its

entirety. (Appendix A at pp. 4-9.) The Court of Appeal expressly disagreed with the holding

of People v. Morrison (2019) 34 Cal.App.5th 217, which reached the opposite conclusion.

(Appendix A at p. 9.) 

The published appellate court opinions are squarely in conflict regarding the authority

of the trial court to strike the punishment specified under section 12022.53, subdivision (d),

and impose lesser punishment under that statute. This Court should grant review and resolve

the conflict. 

STATEMENT OF THE CASE AND FACTS

On August 12, 2019, the Court of Appeal affirmed the judgment of the Superior Court
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in a published opinion. (Appendix A.)   Appellant incorporates the statement of facts as set

forth in the opinion of the Court of Appeal. (Appendix A at pp. 2-4.)    

I

REVIEW SHOULD BE GRANTED TO DETERMINE
WHETHER PENAL CODE SECTIONS 1385 AND
12022.53, SUBDIVISION (H), AND THE FEDERAL AND
STATE DUE PROCESS CLAUSES, REQUIRE
REVERSAL OF THE TRIAL COURT’S ORDER
DENYING APPELLANT’S MOTION TO DISMISS THE
FIREARM ENHANCEMENT BECAUSE THE TRIAL
COURT WAS UNAWARE OF ITS DISCRETION TO
DISMISS A PORTION OF THE TRUE FINDING TO THE
FIREARM ENHANCEMENT AND IMPOSE A MORE
JUST SENTENCE

Appellant submitted a sentencing memorandum requesting the trial court to dismiss

the firearm enhancement. (2CT 351-355.) It argued the firearm enhancement should be

stricken because: (1) appellant was youthful–22 years old–when the offense was committed;

(2) appellant’s criminal record was minor; (3)  appellant had been employed and was a

productive member of society; (4) people who knew appellant had a good opinion of him;

(5) the shooting was spontaneous and induced by the influence of alcohol; (6) a sentence of

around 10 years could still be imposed if the firearm enhancement was dismissed. ((2CT 353-

355.) Attached to the sentencing memorandum were reports prepared by the defense

investigator of interviews of people who knew appellant. (2CT 357-363.)  Appellant had

been steadily employed as a cook and then a welder. (2CT 357, 359, 361-362.)  Appellant’s

brother and friends knew him as a kind and decent person. (2CT 359-363.) The prosecution
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did not file a written opposition. 

The prosecutor orally opposed the motion to dismiss the firearm enhancement. (5RT

631-633.) He noted Phillips was still in pain two years after the incident. (5RT 632.) The trial

court concluded the motion to strike the firearm enhancement should be denied. (5RT 633.)

The trial court commented that appellant; (1) had been regularly employed; (2) brought a

firearm to the convenience store which suggested a willingness to use it; (3) had a minor

criminal record; (4) tried to assist Aldaco by initally wrestling with Phillips but was not

successful because of the size disparity, and then escalated the situation by shooting Phillips,

The trial court also noted that serious punishment was warranted for the shooting. (5RT 633-

635.) The trial court agreed “with defense counsel’s position that Mr. Tirado, when we look

at defendants, doesn’t have the markers historically that we would expect to see– that I would

expect to see considering the gravity of this offense. Obviously, alcohol use has some

perhaps loosening of his higher conscience, thoughts, and taking activity, but it doesn’t

excuse him.” (5RT 635.)  The trial court then sentenced appellant to three years for the

robbery conviction and 25 years to life for the firearm enhancement. (5RT 636.)   

Section 1385, subdivision (a), grants the trial court the authority to dismiss an entire

finding or a part thereof.  (E.g., People v. Rivadeneira (1985) 176 Cal.App.3d 132, 136 [the

authority to dismiss the whole includes the authority to dismiss or strike out a part]; People

v. Burke (1956)  47 Cal.2d 45, 50-51.)  The underlying purpose of striking convictions or

allegations under section 1385 is the avoidance of unjust sentences. (People v. Garcia (1999)
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20 Cal.4th 490, 500.) A defendant  is “entitled to a genuine exercise of sentencing discretion

by the trial court . . . .” (In re Large (2007) 41 Cal. 4th 538, 550.) The trial court “must

consider whether, in light of the nature and circumstances of his present felonies and prior

serious and/or violent felony convictions, and the particulars of his background, character,

and prospects, the defendant may be deemed outside the scheme’s spirit, in whole or in part,

and hence should be treated as though he had not previously been convicted of one or more

serious and/or violent felonies.” (People v. Williams (1998) 17 Cal.4th 148, 161.) 

Senate Bill 620 became effective January 1, 2018. It amended section 12022.53,

subdivision (h), by providing, “the court may, in the interest of justice pursuant to Section

1385 and at the time of sentencing, strike or dismiss an enhancement otherwise required to

be imposed by this section.” Section 12022.53, subdivision (h), applies retroactively to all

cases not yet final in which a firearm enhancement was imposed at sentencing. (People v.

Chavez (2018) 21 Cal.App.5th 971, 1020.) 

Under section 1385, subdivision (a), the trial court had the discretion to: (1) refuse to

strike any portion of the true finding to the firearm enhancement; (2) strike the great bodily

injury finding and thus reduce the punishment to 20 years pursuant to subdivision (c); (3)

strike the great bodily injury and personal use findings and thus reduce the punishment to 10

years pursuant to subdivision (b); or (4) dismiss the entire the firearm enhancement

completely. It was clear the parties litigated the motion as if the only options were either

imposing a sentence of 25 years to life or striking the punishment altogether. A remand to
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the trial court for a new sentencing hearing is required when the trial court sentenced a

defendant without being aware of its sentencing discretion. (People v. Woodworth (2016) 245

Cal.App.4th, 1473, 1480.) 

The trial court noted significant factors in mitigation such as appellant’s minor

criminal history and history of employment, (5RT 633.) The trial court clearly wrestled with

the section 1385 motion because it believed the significant injuries suffered by the victim

warranted substantial punishment, but the punishment resulting from the firearm

enhancement was severe. Neither the attorneys nor the trial court suggested or discussed the

option of imposing a term for the firearm enhancement that was less than 25 years to life, but

not a full dismissal of that enhancement. 

The defendant in People v. Morrison, supra, 34 Cal.App.5th 217, was convicted of

first degree murder. The prosecutor had alleged the subdivisions (b) and (c), enhancements

in the information, but amended the information to omit those allegations leaving only the

subdivision (d), allegation. A sentence of 25 years to life was added to the sentence for the

murder conviction pursuant to section 12022.53, subdivision (d). The defendant argued on

appeal the trial court had the discretion to impose punishment under either subdivisions (b),

or (c). 

People v. Morrison noted, “[c]ase law has recognized that the court may impose a

lesser included enhancement that was not charged in the information when a greater

enhancement found true by the trier of fact is either legally inapplicable or unsupported by
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sufficient evidence.” (People v. Morrison, supra, 34 Cal.App.5th at p. 222.) The Court then

concluded, ‘[u]nder these cases, the court could impose an uncharged enhancement under

section 12022.53, subdivision (b) or (c) in lieu of an enhancement under section 12022.53,

subdivision (d) if it was unsupported by substantial evidence or was defective or legally

inapplicable in some other respect. We see no reason a court could not also impose one of

these enhancements after striking an enhancement under section 12022.53, subdivision (d),

under section 1385.”  (Id. at pp. 222-223.) Hence, “[t]he court had the discretion to impose

an enhancement under section 12022.53, subdivision (b) or (c) as a middle ground to a

lifetime enhancement under section 12022.53, subdivision (d), if such an outcome was found

to be in the interests of justice under section 1385.”  (Id. at p. 223.) 

The Court of Appeal rejected appellant’s argument that the trial court had the

discretion to strike the punishment imposed under subdivision (d), and impose lesser

punishment under subdivisions (b), or (c). The Court believed the text of section 1385,

subdivision (a), permitted the striking of the entire enhancement, but not a lesser remedy.

(Appendix A.) The Court ignored well established precedent that section 1385, subdivision

(a), grants the trial court the authority to dismiss an entire finding or a part thereof.  (People

v. Rivadeneira, supra, 176 Cal.App.3d at p. 136.) The Court of Appeal also believed

imposition of a lesser punishment interfered with the charging authority of the District

Attorney’s Office. (Appendix A at pp. 7-8.) Finally, the Court stated, “[w]e are aware our

opinion reaches a holding contrary to that of People v. Morrison (2019) 34 Cal.App.5th 217.
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We do not find the reasoning in Morrison persuasive and respectfully disagree with it.”

(Appendix A at p. 9.)  The conflict between the published cases is clear. This Court should

grant review. 

Dated: August 27, 2019 /S/ John L. Staley

DECLARATION REGARDING WORD COUNT

I declare under penalty of perjury that this petition contains 2,177 words. Executed

on August 27, 2019, in San Diego, California.  

/S/ John L. Staley
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PROOF OF SERVICE
(People v. Tirado, Appeal No. FO76836)

I reside in the county of SAN DIEGO, State of California.  I am over the age of 18
and not a party to the within action; My business address is 16935 West Bernardo Drive,
Suite 260, San Diego, CA 92127. On August 27, 2019, I served the foregoing document
described as: APPELLANT’S PETITION FOR REVIEW on all parties to this action as
follows:

Via Truefiling:

California Supreme Court
Clerk's Office
350 McAllister St
San Francisco CA 94102-4797

Central California Appellate       
Program                            
2407 J Street, Suite 301
Sacramento, CA 95816  
                                   
Court of Appeal
Fifth Appellate District           
2424 Ventura Street                      
Fresno, CA 93721

Office of the Attorney General
P.O. Box 944255
Sacramento, CA 94244-2550

By placing a true copy thereof enclosed in a sealed envelope addressed as follows:

Kern County Superior Court
1415 Truxtun Ave.
Bakersfield, CA 93301

Office of the District Attorney
Kern County
1215 Truxtun Ave., 4th Floor
Bakersfield, CA 93301
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Office of the Public Defender
1315 Truxtun Ave.
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Jose G. Tirado
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P.O. Box 5000
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I declare under penalty of perjury under the laws of the State of California that the above is
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APPENDIX A; OPINION OF THE COURT OF APPEAL
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