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Dear Chief Justice Cantil-Sakauye and Associate Justices:

Pursuant to California Rules of Court 8.1105(e)(2) and 8.1125(a)(1), the California
District Attorneys Association respectfully requests that the above-referenced opinion,
filed April 5, 2019, be ordered depublished.

The California District Attorneys Association (CDAA) is the statewide association of
California’s prosecutors. Its membership of more than 2800 prosecutors includes elected
and appointed district attorneys, the Attorney General of California, city attorneys
principally engaged in the prosecution of criminal cases, and attorneys employed by these
officials. CDAA believes the opinion in /n re Palmer will adversely affect the
administration of justice, due to an unwarranted expansion of the principles governing
constitutional challenges to the length of life-top sentences under In re Lynch (1972) 8
Ca.3d 410, and its progeny.

Rule 8.1125, subdivision (a)(1) states that any person may make a depublication request;
subdivision (a)(3) mandates that the request state the person’s interest and the reasons
why the opinion should not be published. Respectfully, the undersigned’s interest stems
from a long history in forming the San Diego County District Attorney’s Lifer Hearing
Unit in 1995, appearing at hundreds of parole hearings, and serving as the subject matter
expert in the state for CDAA and prosecutors engaged in this line of work. More
specifically, the undersigned has filed amicus briefs on behalf of CDAA in all of the
recent California Supreme Court lifer/parole cases including, In re Butler (2018) 4
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Cal.5th 728, In re Vicks (2013) 56 Cal.4th 274, In re Shaputis (2011) 53 Cal.4th 192
[Shaputis II], In re Shaputis (2008) 44 Cal.4th 1241 [Shaputis 1], In re Lawrence (2008)
44 Cal.4th 1181, and In re Dannenberg (2005) 34 Cal.4th 1061. In addition, the
undersigned has also filed an amicus brief in the Ninth Circuit Court of Appeals decision
in Gilmam v. Brown, 814 F.3d 1007 (2016). The under51gned is also the principal author
of the CDAA Lifer Hearings Manual. (2016 pub.).

Members of the Association have formed a Lifer Committee which, together with the
Appellate Committee, are concerned that this case raises matters of grave concern to
prosecutors and represents a serious threat to the administration of justice statewide. The
holding that Palmer has served a sentence which is “grossly disproportionate” to his
offense and he must be released from all forms of custody, including parole supervision,
is an unwarranted expansion of the principles governing constitutional challenges to the
length of prison sentences and goes far beyond what was intended. “Only in the rarest of
cases could a court declare that the length of a sentence mandated by the Legislature is
unconstitutionally excessive.” (People v. Weddle (1991) 1 Cal.App.4th 1190, 1196-
1197.) Yet, here the court makes that rare finding in a life-top case for an inmate who
kidnapped an off-duty police sergeant for the purposes of a robbery with a gun and
terrorized him during the ordeal. The inmate kept the gun pointed at the victim who
believed he would be murdered during the crimes.

By making the extraordinary and supposedly “rare” finding that Palmer’s sentence was
constitutionally disproportional, the court discards well established principles reiterated
by this court in Butler, supra, that public safety is the paramount consideration in life-top
cases, and an inmate should not be released unless a panel from the Board of Parole
Hearings finds that he or she no longer represents a current threat to public safety.

Palmer’s sentence and time served do not amount to that rare case that shocks the
conscience, nor is it grossly disproportionate to the crime. In so finding, the court has
fashioned a new way to challenge life terms: inmates may now pursue such challenges to
sentences with regularity, and “rare” will cease to be rare anymore, because if the Board
of Parole Hearings finds that parole should be denied for public safety reasons, the
inmate can now pursue a “second bite at the apple” with a constitutional challenge to his
term length. This is a radical break in the law governing life-top sentences, and thus we
respectfully submit the decision embarking upon this new course should be depublished.

A) Public Safety is the Paramount Concern in Life-Top Cases
If this decision is allowed to become final and remain published, it will contravene the

long established principle that public safety is the paramount consideration in any parole
decision. The decision finding a disproportional sentence has the practical effect of



deprioritizing public safety concerns in life-top parole cases. Moreover, the decision
turns the well-established concept that “suitability” is the predicate fact that must be
found before a parole grant can occur on its head. Left unchecked, this order, and the
legal trend it establishes, will require the release of even extremely dangerous inmates
without regard to the threat they pose to the public, simply to satisfy a misplaced concept
of term proportionality that unjustly expands existing case law, and turns that which was
intended to be rare into something that is now commonplace.

To illustrate the above points, general principles governing constitutional challenges to
sentence length are instructive. To violate the Constitution, the punishment must be “so
disproportionate to the crime for which it is inflicted that it shocks the conscience and
offends fundamental notions of human dignity.” (In re Lynch (1972) 8 Cal.3d 410, 424.)
The burden of demonstrating such disproportionality rests with the defendant. (People v.
Wingo (1975) 14 Cal.3d 169, 174.) “Findings of disproportionality have occurred with
exquisite rarity in the case law.” (People v. Weddle (1991) 1 Cal.App.4th 1190, 1196.)
This is because “[t]he mostly determinate sentencing regime now in effect reflects the
Legislature’s design to reduce the number of offenders receiving indeterminate sentences,
thereby limiting the possibility that these serious offenders will suffer constitutionally
excessive punishment.” (In re Butler, supra, 4 Cal.5th at p. 745.)

Here, a possible life sentence is not grossly disproportionate to the crime of kidnap for
robbery. In the abstract, “kidnaping is one of the most serious of all crimes.” (In re
Maston, supra, 33 Cal.App.3d at p. 564.) “By its very nature it involves violence or
forcible restraint,” and “substantively increase[s] the risk of bodily harm.” (Zbid.) For
example, transporting the victim gives “rise to dangers, not inherent in robbery, that an
auto accident might occur or that the victim might attempt to escape from the moving car
or be pushed therefrom.” (In re Earley (1975) 14 Cal.3d 122, 132.) Consequently, kidnap
for robbery results in a life sentence and, if the victim suffers bodily harm, life without
parole is the only available sentence. (Matson, at p. 564; accord Pen. Code, § 209, subd.

(a).)
B) Palmer’s Crime was Serious and Warranted a Life-Top Sentence

Palmer’s kidnap and robbery of Sergeant Compton was no less serious and terrifying than
contemplated by the Legislature, and Palmer’s continued imprisonment was
constitutionally proportionate to the crime. The crime’s elements are undisputed. Afier
lying in wait in a residential parking garage with an unloaded stolen gun and wearing a
ski mask, Palmer kidnapped Compton. While unceasingly pointing the gun at Compton,
Palmer forced him to drive, ultimately to a bank. During the drive, Palmer asked
Compton about whether he was married and had children, causing Compton to fear for
his life. At the bank, Compton was able to grab his loaded gun from a backpack and
opened fire on Palmer. Palmer was shot once in his leg while fleeing and, although not



physically injured, Compton suffered psychological trauma. It is only happenstance that
none of the 15 gunshots Compton fired injured anyone else. By no small feat, Sergeant
Compton escaped the ordeal without suffering physical harm, which is the only reason
Palmer was not sentenced to life without the possibility of parole. Given these facts, and
the guiding legal principles, Palmer’s sentence and time served did not rise to the level of
cruel or unusual punishment in violation of the California Constitution. (Cal. Const., art.

I,§17.)
C) The Nature of the Offender Analysis Contravenes the Court’s Decision

In ruling upon these types of challenges, courts also consider the nature of the offender
and “asks whether the punishment is grossly disproportionate to the defendant’s
individual culpability as shown by such factors as his age, prior criminality, personal
characteristics, and state of mind.” (People v. Dillon (1983) 34 Cal.4th 441, 450.) There
was nothing unique about Palmer to show that the nature of the offender and the manner
in which the crime was committed demonstrate that the punishment was
unconstitutionally disproportionate. Despite being age 17, Palmer admitted he had a
criminal, adult mindset. Moreover, before the life crime, Palmer was made a ward of the
court for a misdemeanor, a felony, and a probation violation.

The sentence was lawfully predicated on the heinous nature of the crime and Palmer’s
individualized culpability and criminal history. Taken together, it is hard pressed to
conclude that Palmer having served over 29 years in prison shocks the conscience such
that it is one of the “rarest of the rare” cases warranting his release. (In re Nunez (2009)
173 Cal.App.4th 709, 725.)

D) In re Rodriguez is Inapposite

Moreover, the decision places misplaced reliance on In re Rodriguez (1975) 14 Cal.3d
639, 642-643 as an example of when 22 years of incarceration on a one-year-to-life
sentence had become unconstitutionally disproportionate to the offender’s culpability. As
this court recently explained, Rodriguez addressed issues arising under the former
Indeterminate Sentencing Law scheme. (In re Butler, supra, 4 Cal.5th at pp. 744-745.)

Under the ISL, almost all felons were subject to an indeterminate sentence, which
practically meant they could all be imprisoned for life. (/d. at p. 744.) Thus, to guard
against disproportionate punishment, the Court required the parole authority to set a
maximum term of incarceration for each inmate, based on the inmate’s culpability. (/bid.)
Consequently, the parole authority was required to release an inmate once he reached his
maximum term even if the authority had not found him suitable for parole. (Zbid.) The
Butler Court explained that the Rodriguez decision was unique to the comprehensive
indeterminate sentencing system in effect at that time. (/d. at p. 745.) By contrast, now



that most felons are sentenced under the Determinate Sentencing Law, the Board need
not “measure each inmate’s culpability for the purpose of guarding against
unconstitutionally excessive punishment.” (Id. at pp. 746-747.) Thus, In re Rodriguez is
inapposite as it arose in a different sentencing construct which no longer exists today.

E) The Decision Invites New Ad Hoc Challenges to all Life-Top Sentences

The decision by the appellate court ultimately results in a back door challenge to lawful
parole denials by the Board of Parole Hearings and new ad hoc challenges to the length
of time served in all life-top sentences.

The decision also strays from the fundamental concept that before a life-top inmate can
be granted parole he or she must first be found suitable for parole. In In re Lawrence
(2008) 44 Cal.4th 1181, this court stated that “the core statutory determination entrusted
to the Board ... is whether the inmate poses a current threat to public safety.” (Id. at p.
1191.) Noting that section 3041, subdivision (a), provided parole applicants with an
expectation of parole (“normally set a parole release date”), this court still recognized that
this rule is always subject to the public safety exception found in subdivision (b), when
the Board finds “in the exercise of its discretion, that [the inmate is] unsuitable for parole
in light of the circumstances specified by statute and by regulation.” (/d. at p. 1204.)

Any doubt about this concept was laid to rest by this court at page 1227 of the Lawrence
opinion: “The relevant determination for the Board ... is, and always has been, an
individualized assessment of the continuing danger and risk to public safety posed by the
inmate. If the Board determines, based upon an evaluation of each of the statutory factors
as required by statute, that an inmate remains a danger, it can, and must, decline to set a
parole date.” (Ibid, emphasis added.)

Section 2281, subdivision (a), of Title 15 of the California Code of Regulations derives
from this well-established principle and prominently states: “Regardless of the length of
time served, a life prisoner shall be found unsuitable for and denied parole if in the
judgment of the panel the prisoner will pose an unreasonable risk of danger to society if
released from prison.” (/bid.) Thus, in all but the rarest of cases, a life-top sentence can
actually mean “life.”

Having stated in its Butler opinion that base terms should be a measure of constitutional
proportionality and having lost this issue when this Court decided the matter on review,
the instant court now resurrects this concept with an ill-founded finding of a proportional
sentence, and a foreboding of more to come.! We respectfully submit that the decision

! The court stated that the parole denials Palmer received were “serial” in nature. (/n re Palmer, supra, 33
Cal.App.5th at p. 1202.) This implies that the parole denials were arbitrary or improper. It appears otherwise, as



should be depublished because it elevates, stretches and enshrines term length over the
well established public safety criteria that govern parole release decisions in life-top
cases. By so doing, and publishing its decision, the court impliedly invites further
challenges to term length, even by inmates deemed too dangerous to release. If the
decision remains published, even an inmate who declares he will murder others if
released and remains a grave danger to public safety and crime victims, must be released
from all forms of custody, including parole supervision, if his sentence is somehow
deemed excessive or disproportional! Clearly the lifer parole system was never intended
to operate this way and the rare successful challenges to term length were supposed to be
just that: rare.

F) In re Dannenberg: Public Safety “Trumps” Term Length in Life-Top Cases

The Lawrence case reaffirmed the principle that suitability is the predicate fact which
must be found before an ISL inmate can receive a grant of parole. The seminal case
which focused directly on this issue was In re Dannenberg (2005) 34 Cal.4th 1061.
Noting that suitability is the predicate issue that must be resolved before a parole release
date can be set, this court stated, “the suitability determination precedes any effort to
calculate a parole release date, [and] has long been noted in the case law.” (/d. at pp.
1079-1080, emphasis added; see also the numerous cases cited at p. 1080.)

This court considered the argument that the measure of term length has significance in
the lifer arena and the threat posed by the inmate to public safety should not be the
predicate fact in a parole release decision. (/d. at p. 1081.) This court summarized the
countervailing argument as follows: “Thus, it is asserted, the Legislature has imported
into the realm of indeterminate life sentences the philosophy of a fixed and uniform
period of incarceration, intended simply as punishment proportionate to the commitment
offense, and the Board has a presumptive obligation to set life inmate’s parole release
dates accordingly.” (Id. at p. 1083, emphasis added.)

This court flatly rejected this argument and found the lower court “misperceived the
priorities reflected in section 3041 and other statutes governing parole,” especially as it
relates to serious offenders. (/d. at p. 1081; see also p. 1087 rejecting that this approach
would destroy “proportionality” contemplated by subdivision (a) In examining the
presumption of parole formerly found in subdivision (a), and the public safety exception
subdivision (b), this court stated: “ [T]he overriding statutory concern for public safety in
the individual case trumps any expectancy the indeterminate life inmate may have in a
term of comparative equality with those served by other similar offenders. Section 3041

they were based upon institutional adjustment and lack of insight into the causative factors of the offense. (See In re
Shaputis, supra, 53 Cal.4th 192.) The length of time Palmer spent in prison was due to his continued misbehavior
and antisocial attitude — not because his sentence was somehow unconstitutionally excessive.



does not require the Board to schedule such an inmate's release when it reasonably
believes the gravity of the commitment offense indicates a continuing danger to the
public, simply to ensure that the length of the inmate's confinement will not exceed that
of others who committed similar crimes.” (Id. at p. 1084.)

In reaching this conclusion, this court reaffirmed the long-standing principle that it has
uniformly been held that an ‘““’indeterminate sentence is in legal effect a sentence for the
maximum term’ [citation], subject only to the ameliorative power of the [parole
authority] to set a lesser term. [Citations.]" (/d. at pp. 1097-1098.) “Indeed, ‘[i]t is
fundamental to [the] indeterminate sentence law that every such sentence is for the
[statutory] maximum unless the [parole] [a]uthority acts to fix a shorter term. The
[aJuthority may act just as validly by considering the case and then declining to reduce
the term as by entering an order reducing it...."” (/bid.) Thus, though the instant court
will no doubt fervently disagree, in a life-top case, life can mean a lifetime in prison.

G) Dannenberg Principles Remain Current Law

The guiding principle this court laid out in Dannenberg and the importance of public
safety as the predicate fact in parole cases has never been eroded and has been reaffirmed
many times.

While Lawrence was primarily concerned with the role of the commitment offense in
determining whether the inmate represents a “current threat” to public safety, it did not
change the long standing rule that suitability is the predicate fact before parole. (/d. at p.
1221.)) This court “despite the conclusion we reach in the present case, we reiterate our
recognition in Dannenberg that pursuant to section 3041, subdivision (b), the Board has
the express power and duty, in an individual case, to decline to fix a firm release date,
and thus to continue the inmate's indeterminate status within his or her life maximum
sentence, if it finds that the circumstances of the inmate's crime or criminal history
continue to reflect that the prisoner presents a risk to public safety.” (In re Lawrence,
supra, 44 Cal.4th at pp. 1227-1228.)

Three years later, this court reiterated the concept that suitability is the predicate fact
when it stated that the “Board is given the initial responsibility to determine whether a
life prisoner may safely be paroled.” (In re Shaputis [Shaputis 1] (2011) 53 Cal.4th 192,
215, emphasis added.)

Also, when this court considered whether the longer denial times in Marsy’s Law were
constitutional it similarly reiterated the concept that suitability is the predicate fact. (In re
Vicks (2013) 56 Cal.4th 274, 295-296.) All of these cases unmistakably point to the clear
conclusion that no inmate is entitled to a parole date unless they are first found suitable
for parole and are no longer a current threat to public safety.



H. Palmer is Not the Rare Case that Warrants Departure From Public Safety
Construct Inherent in Lifer Cases

In what appears to be an unwarranted expansion of the principles set forth in In re Lynch,
supra, the court has rendered a decision which provides inmates with a de facto
workaround the public safety construct governing parole release decisions. Under any
form of examination, Palmer’s sentence did not shock the conscience and was not
constitutionally excessive. Under Eighth Amendment analysis, a punishment violates
this prohibition only if it is grossly disproportionate to the offense. (Ewing v. California
(2003) 538 U.S. 11, 23))

“Outside the context of capital punishment, successful challenges to the proportionality
of particular sentences have been exceedingly rare.” (Rummel v. Estelle (1980) 445 U.S.
263, 272.) Palmer’s sentence is not the exceedingly rare, noncapital case that violates the
Eighth Amendment. Indeed, the Supreme Court has rejected Eighth Amendment
challenges to similar or more severe sentences in cases involving far less egregious
conduct than Palmer’s actions here. (See, e.g., Ewing, at pp. 28-30 [holding 25-years-to-
life sentence for felony grand theft under “Three Strikes” law is not a grossly
disproportionate sentence]; Harmelin v. Michigan (1991) 501 U.S. 957, 962-966
[upholding mandatory life sentence, without possibility of parole, for cocaine possession
by a first-time felon]; Rummel v. Estelle (1980) 445 U.S. 263, 270-274 [upholding life
sentence for multiple nonviolent theft convictions].)

If these sentences are not cruel and unusual, a fortiori, neither is the sentence imposed for
the present offense. Accordingly, Palmer’s continued incarceration should not have been
considered grossly disproportionate to his culpability under Eighth Amendment analysis.

I) Palmer Sets a Bad Precedent and Will Result in Voluminous, Unmeritorious
Constitutional Claims of Excessive Sentences in Life-Top Cases

Finally, although successful challenges to term length in the lifer context are rare, it is
also true that they are not foreclosed. Dannenberg stated, “Of course, even if sentenced to
a life-maximum term, no prisoner can be held for a period grossly disproportionate to his
or her individual culpability for the commitment offense. Such excessive confinement,
we have held, violates the cruel or unusual punishment clause (art. I, § 17) of the
California Constitution. (Rodriguez, supra, 14 Cal.3d 639, 646—656; Wingo, supra, 14
Cal.3d 169, 175-183.) Thus, we acknowledge, section 3041, subdivision (b) cannot
authorize such an inmate's retention, even for reasons of public safety, beyond this
constitutional maximum period of confinement.” (In re Dannenberg, supra, 34 Cal.4th at
p. 1096, emphasis added.)



The difficulty here is that in the ensuing paragraphs immediately following this quote,
this court made clear that these proportionality issues were more common under the older
ISL (pre-1976 law), and the new ISL scheme greatly lessened their possibility; in the rare
case that they did arise the court stated an inmate could bring their claim to court, and
suitability still must remain the predicate fact without regard to term length. (Zd. at pp.
1096-1098.)

In referring to the proportionality quote relied upon by the lower court, this court stated:
“Qur prior ruling that the parole authority had such a general duty [to set terms] was
influenced by the nature and provisions of the more comprehensive indeterminate
sentencing system then in effect.” (/d. at p. 1096.)

The main reason for this statement was, as noted above, the prior ISL law “subjected
most convicted felons to a broad disparity between their statutory minimum and
maximum periods of confinement, and it imposed life maximums for a wide range of
offenses, serious and less serious.” (/bid.) For example, the inmate in Rodriguez was
serving 22 years of an ISL sentence of one year to life in prison for a single count of child
molest. The inmate in People v. Wingo (1975) 14 Cal.3d 169 was serving a sentence of
six months to life for a conviction of assault by means of force likely to cause great
bodily injury (Pen. Code, § 245, subd. (a).) There are many similar examples of the wide
range and uncertain punishment afforded to those inmates under the older ISL law — a
high percentage of state prison felons were “lifers” with a broad sentencing range
of a few months or years to life!

Dannenberg recognized that the new ISL law significantly changed the legal landscape.
The Dannenberg court stated, “[d]ifferent considerations apply under current law. In
contrast with the prior situation, the number of persons now serving indeterminate life-
maximum sentences, while substantial, is but a fraction of California's prison population.
And, unlike the former system, which imposed life maximums for a broad range of
offenses, the current scheme reserves such sentences for a much narrower category of
serious crimes and offenders.” (/d. at p. 1097.)

Significantly, this court went on to state: “Moreover, as we have explained, section 3041
expressly instructs the Board to set an indeterminate life prisoner's parole release date—
the equivalent of term-setting in such cases—unless it finds that the aggravated nature of
the inmate's offense or criminal history raises public safety considerations warranting
longer incarceration for that inmate. All these factors diminish the possibility that the
Board's refusal, under section 3041, subdivision (b), to set parole release dates in
individual cases will result in the de facto imposition of constitutionally excessive
punishment or, will overwhelm the courts' ability to assess claims of constitutional
disproportionality.” (Ibid.) Simply put, Palmer contravenes established case law by
unjustly expanding In re Lynch to a sentencing scheme that did not exist at the time it



was decided, and to a set of facts and circumstances that do not warrant the extraordinary,
rare relief given to this inmate, and thus the decision should be depublished.?

Conclusion

This was not an insignificant crime. The record reflects the terror Sergeant Compton
suffered. Viewed from Compton’s perspective, he was approached at night by an aduit
male in a ski mask brandishing a gun. Because his residential parking garage was secured
and he had just transferred his police uniforms into an adjacent car, Compton could have
easily thought Palmer was targeting him specifically as a police officer.

Thereafter, while being forced to drive to an ATM machine, Palmer asked Compton
personal questions such that he assumed Palmer intended to eventually kill him. While
risking his life to escape Palmer, Compton affirmatively defied Palmer’s orders and shot
his way out of Palmer’s control. Regardless of whether Palmer’s gun was loaded,
Compton did not know either way, and it clearly frightened him. As has been the case for
decades, the crime itself warrants a possible life sentence and the time served was not
unconstitutionally excessive or a shock to the conscience based upon these facts and the
lack of positive adjustment and programming while incarcerated (11 rules violation
reports, and found by a clinician to represent an elevated risk relative to life-term

inmates).

Consequently, since the decision in In re Palmer rests upon mistaken legal principles and
represents an unjustified expansion of the law governing constitutionally excessive
sentences, we respectfully pray that it be ordered depublished.

Richefd J. Sachs
Supervising Deputy District Attorney
San Diego County District Attorney’s Lifer Hearing Unit

On behalf of the California District Attorneys Association
Appellate and Lifer Parole Committees

2 We recognize that Palmer was released by the Board of Parole Hearings, but he was also released by the court
from all forms of parole supervision. The court found that the matter was not moot and published a decision that no
doubt result in future challenges based on the judicial interpretation of what a fair term length is in a life case --
decisions that are ordinarily left to the legislature and executive branch of our government, as implemented by the
Board of Parole Hearings.
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