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Dear Honorable Justices of the California Supreme Court: : Deputy

In the above Case, the Third Appellate District’s opinion opened with the following
statement:

“This lawsuit alleges that a Trinity County deputy sheriff phoned citizens James
and Norma Gund-who do not work for the County-and asked them to go check
on a neighbor who had called 911 for help likely related to inclement weather.
The Gunds unwittingly walked into a murder schene and were savagely attached
by the man who apparently had just murdered the neighbor and her boyfriend.
The assailant fled.” (Gund, at pp. 187-188.)

Toward the end, the opinion concluded as follows:

“We agree Corporal Whitman would have been performing ‘active law
enforcement service’ if he himself had gone to the 911 caller’s home to check on
her. Plaintiffs knew they were responding to a 911 call, and therefore they were
assisting in active law enforcement. Although the deputy misrepresented that the
911 call was likely weather-related and omitted facts suggesting potential criminal
activity, the deputy’s misrepresentations and omissions are irrelevant to our
construction of the statute at issue here. All that matters is that plaintiffs knew
they were responding to a 911 call, the nature of which was not certain.” (Gund,
at p. 200; italics original.)

This conclusion astonished me. The Gunds are kind and trusting. They trusted what the
Trinity County deputy sheriff had depicted to them, and agreed to visit their neighbor’s house to
check on difficulties caused by inclement weather. This is all that the Gunds had agreed to.
They did not know the real danger they would be facing. They were not wearing bullet-proof
vests and were not carrying firearms. They were not prepared to risk losing their lives.



The Third Appeliate District’s opinion further sent chills down my spine. The question
is: Under the law, who has the authority to place me in a situation to require me, unarmed, to
risk my life for the protection of another?

Upon reflection, this appellate opinion has erred in several key aspects:

. “Plaintiffs knew they were responding to a 911 call.” This statement is the defendants’
characterization, but the characterization is not accurate. What the Gunds responded to
was what deputy sheriff Corporal Whitman had represented to them. The Gunds had not
heard the 911 call themselves. They did not know that “the caller had whispered ‘help
me,’ ” or that “the California Highway Patrol dispatcher refrained from calling back when
the call was discounted[,] out of concern [that] the caller was in danger.” (Gund, at p.
188; italics original, brackets added.)

. “and therefore they were assisting in active law enforcement.” This assertion is also not
true. The Gunds had no idea that they were engaging in law enforcement, let alone doing
so by themselves. No well-trained law enforcement officer was af the scene to direct the
Gunds as to how to assist the law enforcement officer at a crime scene.

. “the deputy’s misrepresentations and omissions are irrelevant.” The statement is again
not true. The deputy sheriff’s misrepresentations and omissions, with reckless disregard
for the Gunds’ safety, is not mere negligence (Gov. Code, § 820), but is more like actual
malice (Gov. Code, § 822.2). The deputy’s misrepresentations and omissions are major
factors contributing to the Gunds’ injuries. As such, Trinity County s liable for having
failed to fulfill its mandatory duty to protect its citizens against this particular kind of
injury. (Gov. Code, § 815.6.)

. “our construction of the statute at issue here.” This construction of Labor Code section
3366 here is a major flaw in itself. “Posse comitatus” is “to be able to be an attendant.”
“In a proper case[,] the sheriff may summon to his assistance any person to assist him in
making an arrest for a felony.” (Gifis, Law Dictionary (7" ed. 2016) pp. 413-414,
emphasis original, quoting Missouri Supreme Court’s decision State of Missouri v.
Goodman & Phillips (1970) 449 S.W.2d 656, 661.) Here, the Gunds did not know that
the sheriff would make an arrest. In contrast, being aware of the potential criminal
activity, the Trinity County Sheriff should have immediately called for the assistance of
experienced law enforcement officers and rescue teams, including police, fire department,
sheriff reserves, military reserve, and others, as needed.

. “All that matters is that plaintiffs knew they were responding to a 911 call, the nature of
which was not certain.” This is merely the defendants’ one-sided statement, and “not
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certain” is but a broad sweep or over-generalization, while the specifics differ. Because
this statement’s premises are not valid, as shown above, the conclusion does not follow.

. At page 199, the Gund opinion made reference to Penal Code section 150, but did not
quote its full text. That Section, on “Refusing to assist officers in arrest; Penalty”
(Deering’s Cal. Codes Annotated), provides, in its entirety, the following:

“Every able-bodied person above 18 years of age who neglects or
refuses to join the posse comitatus or power of the county, by
neglecting or refusing to aid and assist in taking or arresting any
person against whom there may be issued any process, or by
neglecting to aid and assist in retaking any person who, after being
arrested or confined, may have escaped from arrest or
imprisonment, or by neglecting or refusing to aid and assist in
preventing any breach of the peace, or the commission of any
criminal offense, being thereto lawfully required by any uniformed
peace officer, or by any peace officer described in Section 830.1,
subdivision (a), (b), (¢), (d), (), or (f) of Section 830.2, or
subdivision (a) of Section 830.33, who identifies himself or herself
with a badge or identification card issued by the officer’s
employing agency, or by any judge, is punishable by a fine of not
less than fifty dollars ($50) nor more than one thousand dollars
($1,000).”

The relevant question for the folks in the Kettenpom community is then: Would they
rather risk being fined $50 to $1,000, or risk having their throats cut, or lives taken?

The above explanation states the undersigned’s “interest” in the above Case. In light of
the foregoing, the undersigned respectfully submits the instant amicus curiae letter in support of
grant of review of the Third Appellate District’s opinion, either upon the Gunds’ petition, or on
the Court’s own motion. (California Rules of Court, rule 8.500(g).)

In addition, the undersigned respectfully requests that the opinion below, which rested on
mistaken views of the fact and the law, be depublished, so as to ensure that justice can be
reached, while not chilling the conscientious and good-natured citizens’ willingness to assist
others at times of critical needs. (California Rules of Court, rule 8.1125.)



Respectfully submitted,

et

John Hsu
P. O. Box 9034
Berkeley, CA 94709
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Local man ID'd as victim in California double homicide

BY EMILY GILLESPIE Mar 17,2011
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Mas Pitagoras Gouverneur twirls a lighted pair of Poi In time with music during the Whiteside Jam Sunday
September 19th, 2010, at the Benton County Falrgrounds. (Jesse Skoubo/Gazette-Times)
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A 26-year-old former Summit man, Christopher “Sky”
Richardson, was identified Thursday as one of the two
people killed in a California stabbing attack that also left
two other people injured.

California law enforcement officials also identified the
other slaying victim as Richardson’s girlfriend, Kristine
Constantino, 33. Both Constantino and Richardson were
living in Kettenpom, Calif., in northemn California near
Redding.

The two people injured in the Sunday attacks were
identified as James and Norma Gund, both of Kettenpom.

The knife attack took place in Zenia, Calif., and a
Corvallis musician, Tomas “Mas™ Pitagoras Gouverneur,
32, has been identified by law enforcement officials as the
suspect in the attacks. Gouverneur died in a car wreck on
Highway 101 after a 40-mile chase with deputies.

Here’s how California authorities and other witnesses
described Sunday's sequence of events:

At about 4:45 pm., a California dispatch center received a
911 call of a woman calling for help. Because Kettenpom
is a remote town, a deputy from the Trinity County
Sheriff’s Office then contacted two Zenia residents, James
Gund, 59, and his wife, Norma, 49, to see if they could
provide any information.

James Gund toid deputies that he and his wife went to
check on Constantino and Richardson’s residence. Norma
Gund went into the residence and was attacked by
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Gouvemeur, deputies said. Norma Gund was able to get oy ghenpia@ine net of cal 541-758
away, get into her vehicle, and drive to the nearby
Kettenpom Store, deputies said.

James Gund reportedly got the knife away from
Gouverneur and fled the residence on foot, deputies said.
As he was leaving, Gund said he spotted Gouverneur’s
green sedan with Oregon license plates.

The co-owner of the Kettenpom Store, Joel Cheney, told
the Gazette-Times on Thursday that Norma Gund came
into his store holding her neck, which was dripping blood.

“There was obvious distress in her eyes,” said Cheney, 36.
He said Norma Gund told him that her husband was in
danger of being killed. Cheney said that when she spoke,
she spoke through “a hole in her neck and her mouth.”

Cheney said that he then went toward Richardson’s
residence and saw James Gund, who was pulling out of his
driveway at the time.

“He hollered at us what the guy looked like, and told us he
was heading to the store to check on his wife,” Cheney
said. Cheney said that James Gund later identified
Gouverneur from photographs as the man who had
attacked the Gunds, Constantino and Richardson.

Gouverneur drove from the scene, traveling south on back
roads through a rainstorm in the hilly woods of northern
California. Police chased Gouverneur for nearly 40 miles
at speeds of between 60 and 90 mph. The chase ended
when Gouverneur’s car, headed south on Highway 101,
struck an oak tree. He was pronounced dead at the scene.

Law enforcement officials reported that there was
evidence of a marijuana operation at Constantino and
Richardson’s residence as well as packaged marijuana and
cash in Gouverneur’s vehicle. A press release from the
sheriff’s office on Thursday said deputies had collected
other evidence from Gouverneur’s vehicle to implicate
him as a suspect in the crimes, but the release did not offer
specifics.

A toxicology report on Gouverneur is pending,

Cheney said that residents in Zenia, which has a
population of about 50, responded quickly.

A group of local emergency medical technicians and
volunteer firefighters provided aid for the victims until
they were transported to Garberville Hospital. James Gund
was released Monday, and Norma Gund was transported
to the University of California at Davis Medical Center,
where she is listed in stabie condition.

Emily Gitlespie can be reached at 541-758-9548 or
emily. gillespie@lee. net

EmilyGillespie

https://www. gazettetimes.com/news/local/local-man-id-d-as-victim-in-california-double-ho... 7/2/2018
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KETTENPOM MURDERS LINKED TO MARLJUANA

March 17, 2011 + KymKemp i 461 comments

The Kristine Constantino residence where the double murder occurred showed "evidence of a marijuana
operation ” according to the Trinity County Sheriff's Dept. which sent the following Press Release: (see
earlier posts here and here)

http://kymkemp.com/2011/03/17/kettenpom-murders-linked-to-marijuana/

On March 13,2011 at approximately 4:45 pm the Trinity County Sheriff's Office Dispatch Center
received a phone call from Humboldt CHP Dispatch regarding a female subject who had called
911 asking for help. The 911 call was made from a cell phone so the call went to the Humboldt

CHP Dispatch Center.

Due to Kettenpom being such a remote town a responding Deputy contacted near-by residents
James and Norma Gund to obtain information regarding the female caller who had called the

Humboldt CHP Dispatch Center.

A short time later the Trinity County Sheriff’s Office Dispatch Center received a 911 call from the
Kettenpom Store requesting medical for Norma Gund who had been stabbed. A second 911
calt was received several minutes {ater from the Kettenpom Store by James Gund stating that

he had been stabbed and needed medical also.

Medical was dispatched and Deputies responding to the Kettenpom area received additional
information that there were possibly two additional victims at a residence in the Kettenpom area

near the airstrip.

In an interview conducted by Detectives with James Gund he stated that he and his wife Norma
Gund went to check the residence of victim Kristine Constantino. Norma Gund went up to the
residence first. James Gund heard some commotion coming from the Constantino residence
and went to the house to find suspect Tomas Gouverneur attacking Norma Gund. Gouverneur
attacked Mr. Gund as he entered the residence. Mrs. Gund fled the residence and got into her
personal vehicle and drove to the Kettenpom Store. Mr. Gund was able to take the knife from

Gouverneur and left the residence on foot. While Mr. Gund was enroute to his residence he

Search ... Q

E’] CULTIVATION

COVERS

Ideai for pratecting crop investmants from
unwanted visual transparency and provide long
term sarvice In high UV level environments.

IN STOCK NOW!
- . Relnforced Cleat - _
.- SMILABMIL 20'100" to 6TX150 ..
: WML 26750 ta S0x100 a

Reinforced Black/White
SMIiLE 8 MIE 20100 to 60°W1S0"

Relnforced Repair Tape
_ Cwar - Black - White

" CUSTOM SIZES ALSO AVAILABLE! |

Www.STmavs com |

INFOMYYMEYS.CON

FOLLOW US ON SOCIAL MEDIA

SUBSCRIBE BY EMAIL

Name

Email *

Subscribe

ALL RECENT POSTS

Battalion Chief Sean Robertson Picked
as Humboldt Bay Fire's New Chief
= California Bureau of Cannabis Control
Office Opens in Eureka Today
¢ 18-Year-Old Arrested For Murder in
Kiamath Knife Assault Case
+ Eureka Police Department Holding
Fundraiser/Succulent Sale on July 4th

"« Locals Were Joined by Air Support and

Ground Crews to Fight the Petersburg Fire

7/2/2018



Ketienpom MUurders Linked 10 vdiljudlila — Realiedded DldCh DLt

observed Gouverneur teave the Constantino residence in a teal green vehicle with Oregon
plates. Once Mr. Gund reached his residence he drove himsetf to the Kettenpom Store in his
personal vehicle.

Victims James and Norma Gund were transported to Garberville Hospital via ambulance. James
Gund was released from the Hospital on March 14, 201 1. Norma Gund was transported to UC
Davis Medical Center in Sacramento, Catifornia for surgery relating to stab injuries and is listed

in stable condition at this time.

Once Officers arrived at the residence, two victims Kristine Constantino and Christopher
Richardson were located in the residence and both were deceased. While Detectives, Deputies
and the California Department of Justice were processing the scene of the Constantino

residence they discovered evidence of a marijuana operation.

information received from victim James Gund indicated that the suspect had fled the area and
was possibly driving a teal green vehicle with Oregon plates. This information was relayed to the

surrounding counties and CHP.

Some time later Mendocino County Sheriff's OFfice attempted to stop a vehicle that matched the
description of suspect Tomas Gouverneur's vehicle. The driver of the vehicle failed to stop and
a vehicle pursuit was initiated. The pursuit was ended when Gouverneur’s vehicle crashed on

Highway 101 South. Gouverneur was pronounced dead at the crash scene.

On March 16, 2011 Trinity County Sheriff's Office Detectives and the California Department of
Justice travelled to Ukiah, California to attend the autopsy of Tomas Gouverneur. It was
preliminarily determined that Gouverneur died of blunt force trauma to the head, however
toxicology results are pending. Later that day Trinity County Sheriff's Office Detectives served a
search warrant on Gouverneur's vehicte and located evidence linking him to the crime that
occurred in Kettenpom. Located in the vehicte was identically packaged marijuana which was
also located at the residence in Kettenpom. The marijuana was packaged for sales. Also

located in Gouverneur's vehicle with the bag of marijuana was cash. Other items of evidentiary
value were found in the suspect’s car and on his person. These items are not being release

due to an ongoing investigation.

An autopsy was performed on March 15, 2011 for victims Kristine Constantino and Christopher

Richardson. The cause of death for both victims is pending the pathologist's report.

Victim James Gund has identified suspect Tomas Gouverneur as the person who stabbed him

and his wife, Norma Gund.

Agencies Invalved:

Trinity County Sheriff's Office

Mendocino County Sheriff's Office

Humboldt County Sheriff’s Office -
Kettenpom Fire Department

Southern Trinity Area Rescue (STAR)

California Department of Justice

http://kymkemp.com/2011/03/17/kettenpom-murders-linked-to-marijuana/
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Filed 6/4/18
CERTIFIED FOR PUBLICATION

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

THIRD APPELLATE DISTRICT
(Trinity)
JAMES GUND et al., C076828
Plaintiffs and Appellants, (Super. Ct. No. 11CV080)
V.
COUNTY OF TRINITY et al.,
Defendants and Respondents.

APPEAL from a judgment of the Superior Court of Trinity County, Richard
Scheuler, Judge. Affirmed.

Zwerdling, Bragg & Mainzer, Benjamin H. Mainzer for Plaintiffs and Appellants.

Porter Scott, John R. Whitefleet for Defendants and Respondents.

This lawsuit alleges that a Trinity County deputy sheriff phoned citizens James
and Norma Gund -- who do not work for the County -- and asked them to go check on a

neighbor who had called 911 for help likely related to inclement weather. The Gunds



unwittingly walked into a murder scene and were savagely attacked by the man who
apparently had just murdered the neighbor and her boyfriend. The assailant fled.

The Gunds sued the County of Trinity and the deputy -- Corporal Ron Whitman --
for negligence and misrepresentation, alleging defendants created a special relationship
with the Gunds and owed them a duty of care, which defendants breached by
representing that the 911 call was likely weather-related and “probably no big deal” and
by withholding information known to defendants suggesting a crime in progress -- i.e.,
that the caller had whispered “help me,” that the California Highway Patrol (CHP)
dispatcher refrained from calling back when the call was disconnected out of concern the
caller was in danger, and that no one answered when the county dispatcher called.

Defendants filed a motion for summary judgment on the ground that plaintiffs’
exclusive remedy was workers’ compensation, because Labor Code section 3366
provides that any person “engaged in the performance of active law enforcement service
as part of the posse comitatus or power of the county, and each person . . . engaged in
assisting any peace officer in active law enforcement service at the request of such peace
officer, is deemed to be an employee of the public entity that he or she is serving or
assisting in the enforcement of the law, and is entitled to receive compensation from the
public entity in accordance with the provisions of this division [workers’ compensation].
...” (Ttalics added; unless otherwise set forth, statutory references that follow are to the
Labor Code.)

Defendants’ motion did not acknowledge or address plaintiffs’ factual allegations
that the deputy misled them about the nature of the activity, minimized the risk, lulled
them into a false sense of security, and that plaintiffs relied on the deputy’s
misrepresentations. Absent section 3366, these allegations potentially support imposing
tort liability against defendants. (E.g., Wallace v. City of Los Angeles (1993)

12 Cal.App.4th 1385, 1401-1402 (Wallace).)



Plaintiffs’ opposition submitted evidence supporting their factual allegations and
argued section 3366 is inapplicable in these circumstances.

Defendants’ reply denied that the deputy misrepresented facts or misled plaintiffs
(thus displaying factual disputes) but claimed any factual disputes were immaterial
because responding to a 911 call is a law enforcement activity. The trial court adopted
the defense theory and entered summary judgment.

On appeal, plaintiffs contend section 3366 is inapplicable because they were not
engaged in assisting in active law enforcement. We grant plaintiffs’ request that we take
judicial notice of a Law Revision Commission Report concerning section 3366.

We conclude section 3366 applies to this case, because responding to a 911 call
for help of an uncertain nature is active law enforcement, regardless of the deputy’s
misrepresentations. “Active law enforcement” under section 3366 means confronting the
risks of dealing with the commission of crime or breach of the peace for the protection of
the public. Any 911 call carries such risk, but particularly a 911 call for help of an
uncertain nature.

Since we conclude section 3366 bars plaintiffs’ lawsuit on the ground they were
assisting in active law enforcement, we need not address alternate defense theories that
the lawsuit is barred because (1) plaintiffs were employees because they assisted upon
command (posse comitatus); (2) County Resolution No. 163-87 deems volunteers to be
employees if they provide “service” to the county; or (3) defendants’ new theory on
appeal that the County and Deputy Sheriff have governmental immunity from tort
liability for misrepresentation (Gov. Code, §§ 818.8, 822.2).

We affirm the judgment.

FACTS AND PROCEEDINGS

The operative pleading is the first amended complaint, which asserted claims for

vicarious liability for public employee’s act or omission (Gov. Code, §§ 815.2, subd. (a),



820, subd. (a)) and misrepresentation with malice (Gov. Code, § 822.2). The Gunds also
filed in federal court a lawsuit against Trinity County and Whitman, alleging violation of
civil rights (42 U.S.C. § 1983), which is stayed pending resolution of this case. (Gund v.
County of Trinity (9th Cir. 2015) 624 Fed.Appx. 519 [Ninth Circuit’s unpublished
rejection of defendants’ appeal of district court’s denial of motion to dismiss]; Gund v.
County of Trinity 2013 WL 3942030; 2013 U.S. Dist. LEXIS 106823 [unpublished
district court opinion denying motion to dismiss § 1983 claim and staying case pending
resolution of state court litigation].)

The pleading in state court alleged that, on March 13, 2011, at 3:28 p.m., CHP
received a 911 call originating in the vicinity of the Kettenpom airstrip in Trinity County.
The female caller, K.C., whispered, “help me” and said she lived at the end of the
Kettenpom airstrip. The CHP dispatcher conveyed this information, and an opinion that
the caller was attempting to avoid being overheard, to the Trinity County Sheriff’s
Office. The county dispatcher tried calling the 911 caller, but there was no answer. The
county dispatcher passed the information to Corporal Whitman.

Corporal Whitman telephoned plaintiffs, who lived near the airstrip, and asked
them to go check on K. Whitman told plaintiffs that K. had phoned 911 call for help
likely related to the inclement weather. He did not tell plaintiffs that the caller had been
whispering or that the CHP dispatcher thought it was because the caller did not want to
be overheard, but instead told plaintiffs it was “probably no big deal.” Plaintiffs alleged
Whitman misled them by asserting without basis that the call was likely related to
inclement weather, and by concealing information suggesting a crime in progress.
Plaintiffs relied on Whitman’s representations and drove to K.’s home, feeling no
concern for their own safety. Once there, they were brutally attacked by a man who
apparently had just committed murder.

Defendants filed a summary judgment motion on the ground that workers’

compensation was plaintiffs’ exclusive remedy under section 3366 (persons engaged in



active law enforcement are deemed to be employees). Defendants purported to accept
plaintiffs’ “version of events” for purposes of the motion yet ignored the significant
factual allegations of the complaint that plaintiffs were misled into believing they were
just checking on a weather-related matter. Omitting these critical allegations, defendants’
separate statement of undisputed facts merely stated that Whitman phoned Mrs. Gund,
identified himself and said a “[K.]” had phoned 911 and said, “help me;” that Mrs. Gund
“claims” Whitman said he was “hours away” and asked her go to K.’s house to see if she
was okay and told Mrs. Gund not to go without her husband; that Mr. Gund understood
he was checking on K.’s welfare; that they went together and were attacked and injured
by a third party.

Defendants alternatively sought summary judgment on the ground that section
3363.5 authorizes counties to adopt resolutions deeming public agency volunteers to be
employees, and Trinity County on December 1, 1987, adopted Resolution No. 163-87,
declaring that any person who performs various “services” for the county, including law
enforcement, voluntarily or without pay, is deemed to be a county employee for workers’
compensation purposes.

The motion’s omission of the complaint’s factual allegations about plaintiffs being
misled is particularly odd, given that defendants’ demurrer was overruled (by a different,
assigned judge) on the ground that a factual issue existed as to whether a person asked to
check on a neighbor under these circumstances is engaged in assisting in active law
enforcement, and the case may depend “not only on what request was made but how it
was made.”

Plaintiffs nevertheless opposed the summary judgment motion on the merits. The
opposition acknowledged that most of defendants’ facts were undisputed but filled in the
gaps with their own evidence (mostly deposition testimony) to support their own separate
statement of undisputed facts: That Whitman knew but failed to disclose that the 911

caller had whispered for help, that the CHP dispatcher was concerned the caller was



trying to summon help secretly, and that there was no answer when the county dispatcher
tried to call. Plaintiffs relied on Whitman’s representations -- that the neighbor’s call was
likely related to inclement weather and was “probably no big deal” -- that lulled plaintiffs
into a false sense of security.

Plaintiffs’ evidence showed: Whitman did not know the Gunds personally and
was not aware of them ever assisting law enforcement in the past, but he knew they lived
near the airstrip. According to Mrs. Gund, Whitman phoned and asked if she knew
someone named K. who also lived near the airstrip, and Mrs. Gund said yes. Whitman
said K. had called 911 for help. Whitman said her call was likely related to inclement
weather and was “probably no big deal.” He asked if K.’s boyfriend ever seemed violent,
and Mrs. Gund said no, he “seems real mellow.” Whitman did not disclose that the 911
caller had been whispering, or that the call had been interrupted, or that the CHP
dispatcher was concerned the caller whispered so as not to be overheard, or that the
county dispatcher had tried calling K. without success. In deposition, Whitman claimed a
failure of recollection but admitted knowing the caller whispered and did not answer
when the dispatcher tried calling back. Whitman claimed he did not pass this information
along to Mrs. Gund because Whitman phoned the Gunds only to gather information about
the neighbor and where she lived and who else might be in the area.

Mrs. Gund testified Whitman said he was “hours away” and asked her to go check
on K. but not to go alone. The Gunds agreed to check on the neighbor because they
believed the 911 call was weather-related. As the Gunds drove to K.”s house, they
discussed whether perhaps a tree had fallen or perhaps K., a young city girl, was having
trouble with her wood-burning stove.

Mrs. Gund went in first while Mr. Gund stayed in the truck. Mrs. Gund was
attacked with a knife by the man who apparently had just murdered K. and her boyfriend
C. No evidence of the murder was adduced in this summary judgment proceeding, but

the parties agree to this fact on appeal.



Mr. Gund heard a commotion, entered the house and saw his wife being held
down and having her throat cut with a knife. The attacker attacked Mr. Gund. Mrs.
Gund fled in the truck to seek help at a nearby store. Mr. Gund was tased and punched
repeatedly. He saw a motionless body on the floor with a bag over the head. The
attacker cut Mr. Gund’s throat with a knife. Mr. Gund managed to get the knife away
and flee on foot to his house to get another vehicle. As he ran to his house, he saw the
attacker run away. Mr. Gund found his wife at the store.

Defendants’ reply papers stated that plaintiffs’ assertions -- as to Whitman’s
knowing withholding of the circumstances of the 911 call and his false assurances that
the call was probably weather-related and no big deal -- were disputed as to
“phraseology” and Corporal Whitman denied them. However, defendants claimed,
“These additional facts are and [sic] not material for purposes of this motion.” In
defendants’ view, all that mattered was the plaintiffs were responding to a 911 call.

At the hearing in the trial court, plaintiffs argued section 3366 is inapplicable
under an objective or subjective standard, i.e., that given defendants’ misrepresentations,
(1) reasonable persons in plaintiffs’ position would not perceive themselves to be
engaged in active law enforcement, and (2) plaintiffs did not think they were engaged in
active law enforcement. Under either standard, summary judgment would be improper.
In other words, the deputy’s request for assistance with a weather-related 911 call was
not a request for plaintiffs to engage in active law enforcement, and plaintiffs did not
engage in active law enforcement by complying with that request.

The trial court ruled orally from the bench and incorporated the reporter’s
transcript in its order granting summary judgment. The court acknowledged the
existence of factual disputes about defendants’ misrepresentations but said, “those
disagreements are not before the Court, because for purposes of this motion the

defendants have accepted the factual assertions of the plaintiffs. [Defendants] assert that



even accepting plaintiffs’ factual scenario, there is no viable cause of action. So in this
ruling I accept the plaintiffs’ factual scenario.”

However, the trial court did not really accept plaintiffs’ factual scenario, because
the court ignored (as did defendants) evidence that plaintiffs were persuaded to assist by
defendants’ misrepresentations about the nature of the activity they were assisting.

The court also said it did not have to decide whether the “posse comitatus™ aspect
of section 3366 applied, because the court concluded “the response to a 911 call under the
facts of this case [are such] that said response makes plaintiffs/persons engaged in
assisting a peace officer in active law enforcement” and therefore plaintiffs were covered
by workers’ compensation. At first, the court said Whitman told Mrs. Gund that the 911
caller had whispered, but deleted that upon being corrected by counsel and said it did not
matter.

The trial court also found the County Resolution inapplicable, ruling plaintiffs
were not “volunteers” because they did not initiate the activity, and the deputy did not ask
them if they would consider volunteering.

Plaintiffs appeal from the judgment.

DISCUSSION

~ As the parties moving for summary judgment, defendants had the burden to show
that workefs’ cofnpensation is a complete defense to the lawsﬁit. (Code Civ. Proc.,
§ 437¢, subd. (p)(2).) If the defendant meets its burden to show a complete defense on
summary judgment, the burden then shifts to the plaintiff to show that a triable issue of
material fact exists. (Ibid.) “We review the record and the determination of the trial
court de novo. (Merrill v. Navegar, Inc. (2001) 26 Cal.4th 465, 476.)” (Kahn v. East
Side Union High School Dist. (2003) 31 Cal.4th 990, 1003; see also, Miller v.
Department of Corrections (2005) 36 Cal.4th 446, 460.)



Where workers’ compensation is available, it is the exclusive remedy for work-
related injury. (§ 3602.) Workers’ compensation is generally not available to persons
“performing voluntary service for a public agency” who do not receive remuneration for
the services other than meals, transportation, lodging, or reimbursement for incidental
expenses. (§ 3352, subd. (2).) Section 3366 provides an exception for civilians assisting
peace officers in “active law enforcement.”

Section 3366 provides that each person “engaged in the performance of active law
enforcement service as part of the posse comitatus [power of the county] or power of the
county [sic], and each person . . . engaged in assisting any peace officer in active law
enforcement service at the request of such peace officer, is deemed to be an employee of
the public entity that he or she is serving or assisting in the enforcement of the law, and is
entitled to receive compensation from the public entity in accordance with the provisions
of this division [workers’ compensation]. . . .”

Plaintiffs were clearly assisting a peace officer at his request. The question is
whether they were engaged in assisting in “active law enforcement service.” (§ 3366.)

“ ‘Our primary task in interpreting a statute is to determine the Legislature’s
intent, giving effect to the law’s purpose. [Citation.] We consider first the words of a
statute, as the most reliable indicator of legislative intent.” ” (John v. Superior Court
(2016) 63 Cal.4th 91, 95.) Where the language is clear, we do not stray from its plain
meaning “unless a literal interpretation would result in absurd consequences the
Legislature did not intend.” (Coalition of Concerned Communities, Inc. v. City of Los
Angeles (2004) 34 Cal.4th 733, 737.) And, “we are, absent contrary direction, bound to
give the words the Legislature chose their usual and ordinary meaning.” (Bernard v.
Foley (2006) 39 Cal.4th 794, 807.) Neither are we permitted to “insert what has been
omitted, or . . . omit what has been inserted.” (Code Civ. Proc., § 1858.) But where “the
statutory language permits more than one reasonable interpretation, courts may consider

other aids, such as the statute’s purpose, legislative history, and public policy” to discern



the legislative intent. (Coalition of Concerned Communities, Inc., supra, 34 Cal.4th at

p. 737.) Regardless, we construe the language in the context of the entire statutory
framework, with consideration given to the policies and purposes of the statute. (Jones v.
Superior Court (2016) 246 Cal.App.4th 390, 397.)

Section 3366 is part of the provisions defining employees within the scope and
operation of the workers’ compensation laws. (Labor Code, Div. 4, Pt. 1, Ch. 2.) We are
mindful that workers’ compensation statutes are liberally construed in favor of injured
workers who seek workers’ compensation benefits. (Biggers v. Workers’ Comp. Appeals
Bd. (1999) 69 Cal.App.4th 431, 441 (Biggers).) The underlying premise of exclusivity of
the workers’ compensation remedy is a presumed bargain that the employer assumes
liability for industrial injury without regard to fault in exchange for limitations on the
amount of that liability, and the employee is afforded relatively swift and certain payment
of benefits to relieve the effects of industrial injury without having to prove fault but
gives up the wider range of damages potentially available in tort. (Charles J. Vacanti,
M.D., Inc. v. State Comp. Ins. Fund (2001) 24 Cal.4th 800, 811.)

The question here is whether a deputy who asks a civilian to help a neighbor who
called 911 with a weather-related issue is requesting the civilian’s assistance with “active
law enforcement” such that the civilian is assisting “in the enforcement of the law” under
section 3366 as a matter of law.

Plaintiffs argue that checking on a neighbor does not constitute active law
enforcement; peace officers perform community care-taking services that do not involve
active law enforcement; and checking on someone with a weather-related problem is not
active law enforcement. However, the 911 caller did not report a weather-related
problem but just whispered for help. There was no basis for the deputy to conclude the
911 call was weather-related. Had the deputy responded to the 911 call, he clearly would
have been engaged in active law enforcement, because any 911 call seeking unspecified

help presents a risk of criminal activity. Since the deputy would have been engaged in
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active law enforcement had he responded, plaintiffs were engaged in active law
enforcement when they responded to the 911 call on his behalf -- regardless of the
deputy’s misrepresentations to plaintiffs that the call was likely weather-related and
omission of facts that the caller whispered for help, was disconnected, and did not answer
a return call. Even though plaintiffs were unaware of the facts suggesting potential
criminal activity and felt lulled into a false sense of security by the deputy’s
misrepresentations and omissions, plaintiffs still knew they were responding to a 911 call
for help, the nature of which was not certain.

Section 3366 does not define “active law enforcement.” However, responding to
911 calls for unspecified help is clearly active law enforcement.

“The legislative purpose of [section 3366] was to cover a person who assumes the
functions and risks of a peace officer . . . .” (McCorkle v. City of Los Angeles (1969)
70 Cal.2d 252, 263, fn. 11.) McCorkle briefly addressed and rejected a city’s argument,
made for the first time in the Supreme Court, that section 3366 precluded a civil lawsuit
by a motorist injured when he was assisting a peace officer by pointing out skidmarks at
the scene of a car crash. (Ibid.) The statute covers a person who assumes the functions
and risks of a peace officer, and not one who merely informs a peace officer of facts
within his own knowledge. (Ibid.) Another case noted in dictum that workers’
compensation benefits were granted under section 3366 to the family of a person killed
while acting as an undercover agent for police in a narcotics investigation. (Page v. City
of Montebello (1980) 112 Cal.App.3d 658, 662-665 [family could not enforce in a civil
suit a police officer’s alleged promise that family would be compensated as if the
informant had been a police officer].)

Although not of precedential value, we observe a workers’ compensation
adjudication held that section 3366 did not afford workers’ compensation benefits to a
member of a county sheriff’s “Mounted Posse Program” for injuries she suffered when

she was thrown from her horse during a training session. (County of Riverside v.
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Workers’ Compensation Appeal Board (2012) 77 Cal.Comp.Cases 1033.) The Program
was a volunteer auxiliary group that assisted with such functions as traffic control, crowd
management, crime scene protection, dealing with the public, first aid, “eyes and ears”
patrols at special events, search and recovery, and appearances at parades and recruiting
events. (Ibid.) Membership in such a group was not the same as being engaged in
assisting law enforcement in an evolving and possibly precarious situation, and at the
time of the injury the member was training her horse, not providing any active law
enforcement services. (Ibid.; see South Coast Framing, Inc. v. Workers’ Compensation
Appeals Bd. (2015) 61 Cal.4th 291, 305, fn. 4 [administrative cases are not of
precedential value and persuasive value is debatable].)

The term “active law enforcement” appears in other statutes, where special
workers’ compensation or retirement benefits are conferred on employees for “active law
enforcement service” but with express exclusions for law enforcement employees whose
principal duties are, for example, clerical positions such as stenographers and telephone
operators.

While interpretation of similar words in other statutes is not controlling, such
interpretation is helpful in arriving at legislative intent. (Estate of Maron (1986)

183 Cal.App.3d 707, 712-713.) Under the general rules of statutory construction, we
may consider judicial interpretation of similar words in other statutes dealing with
analogous subject matter. (/bid.)

Here, for example, section 3212.6 affords enhanced benefits for tuberculosis for
members of a police department, sheriff’s office, Highway Patrol, or district attorney
investigators “whose principal duties consist of active law enforcement service . . .
excepting those whose principal duties are clerical or otherwise do not clearly fall within
the scope of active law enforcement . . . such as stenographers, telephone operators, and
other officeworkers . .. .” Section 3212.9 similarly affords enhanced benefits for

meningitis for law enforcement employees “whose principal duties consist of active law
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enforcement service . . . excepting those whose principal duties are clerical or otherwise
do not clearly fall within the scope of active law enforcement . . . such as stenographers,
telephone operators, and other officeworkers . . ..” Section 4800 gives leave of absence
with pay in lieu of lesser disability payments to “members of the Department of Justice
whose principal duties consist of active law enforcement and does not apply to persons
employed in the Department of Justice whose principal duties are those of telephone
operator, clerk, stenographer, machinist, mechanic, or otherwise clearly not falling within
the scope of active law enforcement service, even though this person is subject to
occasional call or is occasionally called upon to perform duties within the scope of active
law enforcement service. ...”

Section 4850 similarly provides full salary rather than temporary disability
payments to law enforcement officers but not to law enforcement employees whose
principal duties do not clearly fall within the scope of active law enforcement service.
We discussed the meaning of “active law enforcement service” under section 4850 in
Biggers, supra, 69 Cal.App.4th 431. We there held that courtroom bailiffs are covered
by section 4850, which gives full salary in lieu of temporary disability payments to
officers and employees of a sheriff’s office, excluding those “ ‘whose principal duties are
those of a telephone operator, clerk, stenographer, machinist, mechanic, or otherwise, and
whose functions do not clearly come within the scope of active law enforcement service.

. (Id. at p. 436.) We said the reason for special benefits for policemen and firemen
is obvious: “ ‘not only are their occupations particularly hazardous, but they undertake
these hazards on behalf of the public [italics added]. The Legislature undoubtedly sought
to ensure that policemen and firemen would not be deterred from zealous performance of
their mission of protecting the public by fear of loss of livelihood [italics added].” (51
Ops.Cal.Atty.Gen. 32, 34 (1968).) [f] Like police and firefighters, courtroom bailiffs
also protect the public, as shown by Biggers’ testimony that she had confiscated guns and

knives. Their contact with inmates exposes them to hazards. While these hazards may
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not be as great as those faced by sheriff’s deputies on patrol, they are of the same kind
and they are distinct from the job hazards faced by clerks, typists, and machinists.” (/d.
at pp. 440-441; italics added.)

Larkin v. Workers’ Compensation Appeals Board (2015) 62 Cal.4th 152 held that
a statute (§ 4458.2) awarding maximum disability benefits to volunteer peace officers,
whose service entails risks of great magnitude, does not extend to regularly sworn,
salaried peace officers, whose benefits depend on their salary. (/d. at p. 163.)

In the retirement context, we held in Riverside Sheriff’s Association v. Board of
Administration of California Public Employee Retirement System (2010) 184 Cal. App.4th
1, that deputy coroners do not qualify for enhanced retirement benefits (Gov. Code,

§ 20436, subd. (a)), because their principal duties of investigating cause of death “do not
involve crime suppression and the arrest and detention of criminals on a regular, as
opposed to occasional, basis” and therefore do not “clearly” fall within the scope of
“active law enforcement” under that statute. (/d. at pp. 4, 8, 13.) Pension statutes are not
necessarily coextensive with workers’ compensation law. (Riverside, supra, at p. 12; see
also, California Horse Racing Board v. Workers’ Compensation Appeals Bd. (2007)

153 Cal.App.4th 1169 [investigator for racing board was not in active law enforcement].)

Glover v. Board of Retirement (1989) 214 Cal.App.3d 1327, held that
classification of an employee as being engaged in active law enforcement is largely
controlled by the extent to which the category exposes its holders to potentially
hazardous activity. (Id. at p. 1333 [jail cook was not in active law enforcement and was
not entitled to presumption that heart attack, not precipitated by any particular incident,
was service-connected].)

Crumpler v. Board of Administration (1973) 32 Cal.App.3d 567, 578, held that
animal control officers did not qualify for enhanced retirement benefits under
Government Code section 20020, because the statute excluded employees whose

functions did not clearly fall within the scope of active law enforcement service, which
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contemplates active enforcement and suppression of crimes and the arrest and detention
of criminals.

Amend v. City of Long Beach (1965) 30 Cal.Comp.Cases 29, held that an
employee of a private corporation, who assisted city police as an informant in the arrest
of his foreman, was engaged in active law enforcement and therefore entitled to workers’
compensation benefits against the city for injuries caused by the foreman after his release.
The applicant had contacted police that the foreman was trying to sell a gun that might be
stolen. The police “enlisted” the caller to buy the gun with marked money; he did so and
turned the gun over to the police. After the foreman was released and attacked the
plaintiff, he filed a claim for workers’ compensation benefits against the city but was
denied on the ground that his active law enforcement service under section 3366 ended
when the foreman was arrested. The appeals board reversed, stating, “The duty of the
private citizen to assist in the enforcement of law has an ancient history. Section 150 of
the California Penal Code makes it a misdemeanor for any male person over the age of
eighteen years to refuse to aid in making an arrest, recapturing an escapee, preventing a
breach of the peace, or preventing the commission of any other criminal offense. The
obvious purpose of the statute in issue is to afford protection to private individuals
exposed to the hazards associated with police work (California Law Revision
Commission, Reports and Recommendations, February, 1963, pp. 452-453.) []] Itis our
further opinion that active law enforcement does not terminate with the arrest of the
suspect. . . . In assisting the police the applicant exposed himself to the risk and peril
which is concomitant with active law enforcement. The risk and peril did not end with
the arrest of the foreman but continued by reason of the latter’s release.” (4dmend,
supra, Cal.Comp.Cases at pp. 30-31.)

Thus, “active law enforcement” contemplates that the individual is exposing
himself or herself to risks inherent in preventing a crime or breach of peace for protection

of the public.
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Defendants argue these cases discussing “active law enforcement” simply use the
term as a way of identifying the main duties of a peace officer, and here it is undisputed
that a deputy sheriff responding to 911 calls is active law enforcement. Therefore, by
responding to the 911 call on the deputy’s behalf, plaintiffs were engaged in assisting in
active law enforcement. We agree with defendants.

To the extent that section 3366 is ambiguous, we consider extrinsic sources of
legislative intent for section 3366.

The bill enacting section 3366 was recommended by the California Law Revision
Commission, which published a Recommendation relating to Sovereign Immunity,
Number 6 - Workmen’s Compensation Benefits for Persons Assisting Law Enforcement
or Fire Control Officers (January 1963) 6 California Law Revision Commission Report
(1963) pages 1505-1507. We grant plaintiffs’ request for judicial notice of this report.
(Estate of Joseph (1998) 17 Cal.4th 203, 210, fn. 1.)

Where the Legislature adopts a Law Revision Commission recommendation
without change, we accord the Law Revision Commission Report substantial weight in
interpreting the statute. (Utility Consumers’ Action Network, Inc. v. AT&T Broadband of
Southern Cal., Inc. (2006) 135 Cal.App.4th 1023, 1029.) Here, the Legislature adopted
the recommended language with only one change, irrelevant to this appeal, i.e., the
enactment excluded independent contractors and their employees from being deemed to
be employees of the public entity. (Stats. 1963, ch. 1684, § 2, p. 3306.)

The Law Revision Commission Report stated: “The California Supreme Court
has held that a person impressed into law enforcement service under Penal Code section
150 [posse comitatus] is entitled to workmen’s compensation benefits as an employee of
the law enforcement agency that requested his assistance. [Fn. citing County of Monterey
v. Industrial Acc. Comm’n (1926) 199 Cal. 221, where sheriff commandeered citizen to
help make an arrest.] Later cases have limited this holding by suggesting that workmen’s

compensation benefits may not be paid if the person assisting in the enforcement of the
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law receives no compensation for his services [fn. citing Department of Nat. Resources v.
Industrial Acc. Comm’n (1929) 208 Cal. 14, 17-18, where the person applied and was
sworn in as volunteer deputy fish and game warden] or if he has volunteered his services.
[Fn. citing City of Long Beach v. Industrial Acc. Comm’n. (1935) 4 Cal.2d 624, where an
employee of a private detective agency at his employer’s instruction assisted police in
making an arrest]. . ..” (6 Cal. Law Revision Com., supra, at p. 1505.)

In all of the cases cited by the Law Revision Commission, the persons clearly
assumed the risks of law enforcement.

The Law Revision Commission continued: “When a person not trained in law
enforcement or fire suppression is required by law to assume the risk of death or serious
injury to provide such protection to the public, or when he undertakes to do so at the
request of a peace officer or fire control officer, he and his dependents should be
provided with protection against the financial consequences of his death or injury. The
Commission, therefore, recommends that the benefits of the Workmen’s Compensation
Act be extended to cover cases where a person is killed or injured while engaged in the
performance of active law enforcement or fire suppression service, whether he does so
because he is required by law to do so or because he is requested to do so by a peace
officer or fire control officer.” (6 Cal. Law Revision Com., supra, at p. 1505.) “In some
states, local entities are civilly liable, without regard to negligence, for all damages
resulting from the death or injury of a person impressed into law enforcement service.
The Commission believes that it is better policy to extend to such persons the same
benefits and protections that are provided to peace officers generally.” (Id. at p. 1505, fn.
4.)

The above-quoted portion shows a balance between protecting government entities
against open-ended tort liability, while protecting volunteers against the financial

consequences of death or injury
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We agree Corporal Whitman would have been performing “active law
enforcement service” if he himself had gone to the 911 caller’s home to check on her.
Plaintiffs knew they were responding to a 911 call, and therefore they were assisting in
active law enforcement. Although the deputy misrepresented that the 911 call was likely
weather-related and omitted facts suggesting potential criminal activity, the deputy’s
misrepresentations and omissions are irrelevant to our construction of the statute at issue
here. All that matters is that plaintiffs knew they were responding to a 911 call, the
nature of which was not certain.

We conclude plaintiffs were engaged in assisting in active law enforcement at the
deputy’s request, and their remedy was worker’s compensation under section 3366. We
express no view on plaintiffs’ pending federal lawsuit alleging civil rights violations,
which was stayed pending resolution of the state court litigation. (Gund v. County of
Trinity, supra, 2013 WL 3942030; 2013 U.S. Dist. LEXIS 106823.)

DISPOSITION

The judgment is affirmed. Plaintiffs shall pay defendants’ costs on appeal. (Cal.
Rules of Court, rule 8.278(a).)

HULL ‘ , .
We concur:
BLEASE , Acting P. J.
RENNER LT
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