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 ___________________________________

TO THE HONORABLE TANI CANTIL SAKAUYE, CHIEF JUSTICE, AND
THE HONORABLE ASSOCIATE JUSTICES OF THE SUPREME COURT
OF THE STATE OF CALIFORNIA:

Petitioner Edgar Chavez Navarro petitions this Honorable Court to

review the published opinion issued by the Court of Appeal, Fourth Appellate

District, Division Two, on April 12, 2018, and published at 22 Cal.App.5th

201, affirming in part and reversing in part petitioner’s convictions and

sentence for special circumstance murder, kidnapping and robbery and
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remanding for a new sentencing hearing.  A copy of the opinion is attached as

Appendix “A.”  A copy of the order denying rehearing, and modifying the

opinion but not the judgment, is attached as Appendix “B.”

QUESTIONS PRESENTED FOR REVIEW

The following questions are presented under California Rule of Court,

Rule 8.500(b):

1. Whether petitioner forfeited his Sanchez1 claim because trial counsel

did not object to the admission of testimonial hearsay through the gang

expert, even though petitioner’s trial was held more than two years

before Sanchez was decided and three published cases have found no

forfeiture under similar circumstances?  

2. Whether the gang expert improperly conveyed case-specific hearsay to

support his conclusions that the defendants were cartel associates and

that the murders were a cartel-ordered hit?

3. Whether the prosecutor’s comments about Mr. Chavez’s failure to

present evidence supporting a duress defense violated Griffin v.

California  (1965) 380 U.S. 609?

4. Can gang expert testimony that merely parrots information from his

sources, rather than interpreting it, constitute substantial evidence

1 People v. Sanchez (2016) 63 Cal.4th 665. 
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supporting gang allegations?

5. Whether participating in an armed kidnapping and robbery provides

sufficient evidence that a non-killer, who may not have been present at

the time of the killing, intended to kill the victims?

6. Whether the evidence was constitutionally sufficient to prove the lying-

in-wait allegations?

7. Whether the evidence was constitutionally sufficient to prove the

asportation element of kidnapping for robbery?

NECESSITY FOR REVIEW

Mr. Chavez respectfully requests that this Court re-examine the

propriety of granting review on the Sanchez forfeiture issue, particularly

because the Third Appellate District has now published an opinion adopting

the same reasoning, People v. Blessett, 2018 Cal. App. LEXIS 385(Ct. App.

No. C074267), and another court relied on the previously published opinion

from this case to deny relief to a  similarly situated defendant.2 

The published opinions in this case and in Blessett contradict three

other published opinions finding that Sanchez created a sea change in the law

that could not have been foreseen by trial attorneys: In re Conservatorship of

K.W. (2017) 13 Cal.App.5th 1274, 1283; People v. Jeffrey G. (2017) 13

2 See People v. Sanchez, 2017 Cal. App. Unpub. LEXIS 8306 (Ct.
App. No. A146341).
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Cal.App.5th 501, 507; and People v. Iraheta (2017) 14 Cal.App.5th 1228,

1246.  (See also People v. Meraz (2016) 6 Cal.App.5th 1162, 1170, fn. 7,

review granted March 22, 2017, S239442 on a different issue, opn. ordered to

remain precedential [objection would have been futile].) As Justice Blease

explained in his Blessett dissent, the forfeiture ruling “places an unreasonable

burden on defendants to anticipate potential changes in the law based on a

view expressed in concurring and dissenting opinions that was not the basis of

any judgment.” (Blessett, supra, at *98.)    

The question of whether Sanchez error could be forfeited in a pre-

Sanchez trial is important. Sanchez error is federal constitutional error, that can

require an entirely new trial and that can merit relief in federal habeas

proceedings. An incorrect forfeiture ruling can throw an improper roadblock

before all that relief.  

This Court’s prior grant of review on the SB 620 sentencing issue, and

its order depublishing the prior opinion, gave the Court of Appeal the

opportunity to reconsider its decision to publish the Sanchez forfeiture

argument.  That court chose to republish.  The holding remains faulty, and the

Court of Appeal’s continued insistence on finding the Sanchez error forfeited,

along with other constitutionally significant errors, requires that this Court

grant review again.
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In particular, Mr. Chavez’s trial was infected with on unreliable

“expert” testimony presented primarily as testimonial hearsay, rather than as

a legitimate opinion.  It assumed that every player in scheme knew the victims

were going to be killed and shared that intent, even though the cooperating co-

defendant testified he never knew about a plan to kill ahead of time. And it

relied on a flawed understanding of what constitutes a criminal street gang

under Penal Code section 186.22. (See People v. Prunty (2015) 62 Cal.4th 59.)

This Court should grant review to address these errors. 

STATEMENT OF THE CASE

The opinion adequately sets forth the facts and procedural history of the

case, except as noted within specified arguments post. 

On October 26, 2017, Mr. Chavez filed a petition for rehearing,

challenging the Court of Appeal’s recitation of some facts and its failure to let

the parties brief the question of waiver relating to his Griffin claim. On

November 3, 2017, the Court of Appeal denied Mr. Chavez’s petition for

review but issued an order modifying the opinion to delete the disputed facts

and the forfeiture section regarding the Griffin claim. It made no other changes

to the judgment.  

On March 2, 2018, this Court granted review, vacating the prior

opinion, ordering it depublished, and transferring this matter back to the Court
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of Appeal to consider the applicability of SB 620 to Mr. Chavez.  After

soliciting additional briefing from the parties, who all agreed an SB 620

remand is appropriate, the Court of Appeal issued its newest opinion on April

12, 2018.  On April 25, 2018, Mr. Chavez filed a petition for rehearing

because the new opinion again contained a section finding Mr. Chavez’s

Griffin claim forfeited. On May 9, 2018, the Court of Appeal denied rehearing

but corrected the Griffin forfeiture portion of the opinion.

REASONS FOR GRANTING REVIEW

I.

THIS COURT SHOULD GRANT REVIEW TO HOLD
SANCHEZ CLAIMS ARISING FROM TRIALS HELD

BEFORE THAT CASE WAS DECIDED ARE COGNIZABLE
EVEN WITHOUT AN OBJECTION IN THE TRIAL COURT,

AND TO RESOLVE THE CONFLICT BETWEEN THIS OPINION
AND THREE PUBLISHED OPINIONS FINDING NO FORFEITURE

The Court of Appeal published part of its opinion in this case to hold

that Mr. Chavez’s trial counsel forfeited his Sanchez claim by not objecting to

the admission of testimonial hearsay presented by the prosecution’s gang

expert. This Court should grant review because the opinion in this case

conflicts with at least three other published opinions in the state and seriously

misconstrues the forfeiture doctrine.  It should also grant review because in the

last two weeks, the Third Appellate District published an opinion agreeing

with the faulty analysis in this case. (People v. Blessett, 2018 Cal. App. LEXIS
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385 (Ct. App. No. C074267).)

Prior to Sanchez, the California courts had stubbornly refused to limit

the use of hearsay during expert testimony and had refused to recognize that

such testimony also could violate the Confrontation Clause. (See, e.g., People

v. Dungo (2012) 55 Cal.4th 608; People v. Rutterschmidt (2012) 55 Cal.4th

650; People v. Lopez (2012) 55 Cal.4th 569; People v. Geier (2007) 41 Cal.4th

555; People v. Hill (2011) 191 Cal.App.4th 1104 [noting that long line of

Supreme Court precedent precluded court from reconsidering testimonial

nature of statements relied upon by experts].)   

At least three published cases have found Sanchez error was not

forfeited in trials held around the same time of Mr. Flores’ trial, because

Sanchez worked such a great change in the law: In re Conservatorship of K.W.

(2017) 13 Cal.App.5th 1274, 1283 [“We first reject the Conservator’s assertion

that K.W. forfeited any hearsay issue by failing to make a contemporaneous

objection in the trial court. . . . . Gardeley and Montiel were controlling

Supreme Court authority at the time of K.W.’s trial and his trial counsel was

not required to assert objections that would have been clearly, and correctly,

overruled”]; People v. Jeffrey G. (2017) 13 Cal.App.5th 501, 507

[“Defendant’s trial counsel did not forfeit this legal claim by failing to object

to the prosecution experts’ testimony on this ground at the hearing. There is
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little doubt that objecting would have been futile”]; id. at fn. 4 [“There is no

dispute that Sanchez materially changed the law governing expert testimony

in effect at the time of the hearing”]; People v. Iraheta (2017) 14 Cal.App.5th

1228, 1246 [“Sanchez ‘jettisoned’ the former ‘not-admitted-for-its-truth’

rationale underlying the admission of expert basis testimony, and occasioned

a ‘paradigm shift’ in the law”].)  Similarly, the Court of Appeal held in another

case:  “Any objection would likely have been futile because the trial court was

bound to follow pre-Sanchez decisions holding expert ‘basis’ evidence does

not violate the confrontation clause.” (People v. Meraz (2016) 6 Cal.App.5th

1162, 1170, fn. 7, review granted March 22, 2017, S239442 on a different

issue, opn. ordered to remain precedential.)

Further, in People v. Lin (2017) 15 Cal.App.5th 984, the Court of

Appeal reversed an order determining Lin to be a mentally disordered offender

because the expert presented testimonial hearsay as part of his opinion.  The

opinion says Lin, whose trial was in 2016, claimed his lawyer was incompetent

for failing to object on Sanchez grounds. The opinion did not reach the

ineffective assistance of counsel claim and instead held that absent the

improper testimonial hearsay evidence, the prosecution had failed to present

substantial evidence that Lin qualified as an MDO.  (Id. at pp. 987-988.)

The Court of Appeal’s opinion here relies on the argument that
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Williams v. Illinois (2012) 567 U.S. 50 made clear that a majority of the U.S.

Supreme Court agreed that any hearsay conveyed by an expert is necessarily

being offered for its truth. [Slip op. at pp. 55-56.] As such, the opinion reasons,

counsel for Mr. Chavez was on notice that he needed to object to any expert

testimony about hearsay evidence.

The problem with this analysis is that under U.S. Supreme Court

precedent, the mere fact five or more justices agree on a legal point does not

make that point a binding holding from the Court. “When a fragmented Court

decides a case and no single rationale explaining the result enjoys the assent

of five Justices, ‘the holding of the Court may be viewed as that position taken

by those Members who concurred in the judgments on the narrowest grounds.

…’ [Citation.]” (Marks v. United States (1977) 430 U.S. 188, 193.) In

Williams, five justices agreed the extrajudicial basis of an expert’s opinion is

necessarily considered for its truth, but only one of those justices (Thomas)

concurred in the judgment. Therefore, there was no basis for believing the

Court had held – in a binding ruling – that hearsay presented by experts is

necessarily admitted for its truth.

The opinion in this case also states this Court’s opinion in Dungo

placed trial counsel on notice that he needed to object to the admission of

testimonial hearsay through the gang expert.  But the Dungo opinion did not

14



need the commentary about whether the evidence had been “admitted for the

truth” because this Court found the statements that were being challenged were

not testimonial.3 This Court had no need to reach the question of whether the

statements were being admitted for their truth. That was not the basis of the

holding, rendering it dictum. 

“‘Dictum is the “statement of a principle not necessary to the

decision.”’” (Manufacturers Life Ins. Co. v. Superior Court (1995) 10 Cal.4th

257, 287.) “Dicta consists of observations and statements unnecessary to the

appellate court's resolution of the case.” (Sonic-Calabasas A, Inc. v. Moreno

(2013) 57 Cal.4th 1109, 1158.)

A precedent cannot be overruled in dictum, of course, because only the

ratio decidendi of an appellate opinion has precedential effect (see generally,

9 Witkin, Cal. Procedure (3d ed. 1985) Appeal, § 783, p. 753); to hold

otherwise would be to conclude that a statement by this Court that is not a

precedent can somehow abrogate an earlier statement by this Court that is a

precedent. This is not the law. (Trope v. Katz (1995) 11 Cal.4th 274, 287.)

This Court repeatedly has held that a failure to object may be excused

where governing law at the time of trial “afforded scant grounds for

3 Indeed, in Sanchez, this Court addressed Dungo and explained it as
a “is it testimonial or not” case. (Sanchez, 63 Cal.4th at p. 693.) 
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objection,” and where requiring an objection “would place an unreasonable

burden on defendants to anticipate unforeseen changes in the law,” such as

when the new rule is rule is “flatly inconsistent with the prior governing

precedent” and issued well after trial concluded. (People v. Rangel (2016) 62

Cal.4th 1192, 1215.)

The rationale of the Court of Appeal would require trial counsel to read

tea leaves in high court decisions for signs that a change in the law might be

afoot, rather than requiring counsel to make meritorious objections. This Court

has never held defense counsel to such a high standard. As Justice Blease

explained in his Blessett dissent, the forfeiture ruling “places an unreasonable

burden on defendants to anticipate potential changes in the law based on a

view expressed in concurring and dissenting opinions that was not the basis of

any judgment.” (Blessett, supra, at *98.) Finally, the Court of Appeal’s

reasoning conflicts with that of at least three published cases.

This Court should grant review to resolve the conflict between this case 

and the decisions in Jeffrey G., In re Conservatorship of K.W., and People v.

Iraheta, and to give Mr. Chavez the benefit of a proper forfeiture analysis,

allowing merits review of his Sanchez claim.
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II.

THIS COURT SHOULD GRANT REVIEW TO ADDRESS 
MR. CHAVEZ’S SANCHEZ CLAIM ON THE MERITS

This Court also should grant review because the trial court violated Mr.

Chavez’s Sixth and Fourteenth amendment rights to confront and cross-

examine witnesses against him when it allowed the gang expert to present

testimonial hearsay in support of his opinions on the gang allegations.  The

Court of Appeal compounded that error by refusing to review this issue on the

merits, denying Mr. Chavez a reasoned decision on his federal constitutional

claim.

Here, gang expert Moran testified to case-specific hearsay in the

following ways: (1) Iniguez allegedly admitted to officials he was a member

of the cartel;  (2) Pablo Sandoval’s activities showed Sandoval was a member

of the cartel; (3) sources told Moran that Sandoval was the one who had direct

contact with Max, who was calling the shots;  (4) based on his “involvement

and participation in this investigation,” Moran believed Mr. Chavez was a

cartel associate who worked directly for Lalo; (5) Moran’s investigation

(including Perez’s admissions to law enforcement, which were not admitted

before Mr. Chavez’s jury) led Moran to believe Perez was a low-level

associate who wanted to work for Paul [Sandoval] and his involvement in this

17



case was a sort of audition4; and (6) sources told Moran and other investigators

that the crimes in this case were part of a cartel-ordered hit.

Moran said at the beginning of his testimony that he became familiar

with the facts of this case by reading reports by other officers and listening to

interviews by other officers. That information necessarily was gathered as part

of a criminal investigation, for use in prosecuting Mr. Chavez and his co-

defendants. (Compare Davis v. Washington (2006) 547 U.S. 813, 822

[statements made in the course of an interrogation are testimonial when “the

primary purpose of the interrogation is to establish or prove past events

potentially relevant to a later criminal prosecution”].)

 Thus, the vast bulk of Moran’s testimony consisted of him repeating

information about the defendant’s roles and activities, as well as the nature of

the Sinaloa cartel, that he had read up on so he could testify in this case.

Under People v. Sanchez, supra, 63 Cal.4th 665, a gang expert may not

convey case-specific testimonial hearsay to jurors to support his opinions. 

Doing so violates the Confrontation Clause and is reviewed for harmless error

under Chapman. Moran’s testimony here conveyed case-specific testimonial

hearsay to jurors.   

4 Since Moran’s testimony to Perez’s jury made clear Moran got this
information from Perez’s confession, Perez’s statement was hearsay as to
Mr. Chavez even if it was an admission against interest, Evidence Code
section 1220, as to Perez.
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Further, the case-specific testimonial hearsay was absolutely essential

to Moran’s gang opinions. Moran had no mental encyclopedia about the

Sinaloa cartel or about cartels generally. He had never worked on a cartel case

before except to execute a search warrant. He had no fountain of knowledge

gained and refined over years of work and training. After investigators in this

case gathered hearsay information from defendants and witnesses, Moran

boned up on the facts of the case by reading their reports and listening to their

accounts of those case-specific facts.  In other words, Moran did not rely on

any information that wasn’t case specific to form his opinions.

Moran’s techniques attempted to launder garden-variety hearsay to

make it admissible as the basis for an expert opinion.  Background statements

for an expert’s opinion that really constitute nothing more than regurgitations

of hearsay information, however, are inadmissible.

“Introduction of opinion testimony does not violate the Confrontation

Clause when the experts rely on their independent judgment – even when this

independent judgment is based on inadmissible evidence. [Citation.] But if the

expert is simply ‘parrot[ing] “out-of-court testimonial statements of

cooperating witnesses and confidential informants directly to the jury in the

guise of expert opinion,”’ the testimony would be inadmissible.” (United

States v. Kamahele (10th Cir. 2014) 748 F.3d 984, 1000; see also United States
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v. Johnson (4th Cir. 2009) 587 F.3d 625, 635 [“there will typically be no

Crawford problem” where “the expert is, in essence, giving an independent

judgment,” “applying his training and experience to the sources before him and

reaching an independent judgment,” and not “merely acting as a transmitter for

testimonial hearsay”].)

Other federal cases have embraced the view that parroting is

impermissible. (See United States v. Gomez (9th Cir. 2013) 725 F.3d 1121,

1129 [witness used as “conduit or transmitter” who parrots testimonial hearsay

rather than testify as a true expert on some specialized factual situation results

in an impermissible end run around Crawford]; United States v. Lombardozzi

(2d Cir. 2007) 491 F.3d 61, 72 [although expert may rely on inadmissible

hearsay in forming opinion, expert “may not simply repeat ‘hearsay evidence

without applying any expertise whatsoever’ because it enables the government

to put before the jury an ‘out-of-court declaration of another, not subject to

cross-examination … for the truth of the matter asserted’ ”].)

“If an expert simply parrots another individual’s out-of-court statement,

rather than conveying an independent judgment that only incidentally discloses

the statement to assist the jury in evaluating the expert’s opinion, then the

expert is, in effect, disclosing that out-of-court statement for its substantive

truth; the expert thereby becomes little more than a backdoor conduit for an
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otherwise inadmissible statement.” (United States v. Pablo (10th Cir. 2012)

696 F.3d 1280, 1288.)

Since Moran was nothing more than a parrot of case-specific

testimonial hearsay about the defendants and the Sinaloa cartel, his testimony

violated Sanchez.

This Court should grant review to address this issue on the merits.

III.

THIS COURT SHOULD GRANT REVIEW TO HOLD
THE PROSECUTOR’S COMMENTS ABOUT MR. CHAVEZ’S

FAILURE TO TESTIFY VIOLATED GRIFFIN 

Mr. Chavez and Sandoval argued below that the prosecution’s closing

argument violated Griffin v. California (1965) 380 U.S. 609, 615, by arguing

that Mr. Chavez failed to rebut the prosecution’s version of the evidence.  In

particular, the prosecutor argued that Mr. Chavez failed to present any

evidence proving he only participated in the crimes because he was afraid, and

that he failed to contradict Sabas Iniguez’s version of events.

While the Court of Appeal admitted that the comments about Mr.

Chavez’s failure to present evidence about his state of mind came close to

violating Griffin, it ultimately rejected the claim on the merits, stating the

defendants were not the only witnesses who could contradict or impeach

Iniguez’s testimony and the other defendants – particularly those whose trials
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had been completed – could have testified about whether Mr. Chavez was

threatened or coerced into participating. [Slip op. at pp. 84-85.] This Court

should grant review to hold the Court of Appeal was wrong.

In some circumstances, where the prosecutor refers specifically to the

defendant’s actions, “there is a reasonable likelihood that a jury would

construe or apply the prosecution’s statement to mean that defendant refused

to testify in front of the jury.” (People v. Sanchez (2014) 228 Cal.App.4th

1517, 1528; People v. Denard (2015) 242 Cal.App.4th 1012, 1021.) In

Sanchez the court found the prosecutors comments that the defendant was

“hiding from all of you” could be interpreted only as referring to “the

defendant, as opposed to defendant’s defense or case,” and thereby crossed the

line into impermissible comment on the defendant’s silence. (Ibid.) In Denard,

the prosecutor violated Griffin by saying, “defendant clearly does not want to

take responsibility for his actions” and “[h]e has put it upon [Rosa] to testify”

against him.  The court said those statements “cannot reasonably be interpreted

as anything other than a comment on appellant's silence, despite respondent's

claim that the remarks were merely aimed at bolstering Rosa's credibility.”

(Ibid.) 

Similarly, in People v. Modesto (1967) 66 Cal.2d 695, 711, disapproved

on other grounds in Maine v. Superior Court (1968) 68 Cal.2d 375, 383, fn. 8,
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the court found Griffin error where the prosecutor argued to the jury that the

defendant, who was the only person who knew the facts, was sitting in the

courtroom, “and just sitting.” (See also People v. Vargas (1973) 9 Cal.3d 470,

476 [Griffin error to observe that defendant failed to “deny” his presence at the

crime scene].)  In addition, a prosecutor may commit Griffin error if he or she

argues to the jury that certain testimony or evidence is uncontradicted when the

nontestifying defendant is the only person who can refute the evidence.

(People v. Johnson (1992) 3 Cal.4th 1183, 1229.) 

The Court of Appeal’s suggestion that other defendants, particularly

those who had already been tried, could have provided testimony suggesting

Mr. Chavez had been threatened or coerced is nothing more than rank

speculation. No one testified about how Mr. Chavez was pulled into this

scheme, who spoke with him about it, where anyone discussed it with him, or

whether any of the previously tried defendants had any information at all about

Mr. Chavez’s fear or lack thereof. The mere fact that other people were

involved in these crimes does not support the conclusion they could have

presented his defense. It is an even greater stretch of logic to conclude jurors

must have interpreted the prosecutor’s comments as focusing on Mr. Chavez’s

failure to present his co-defendants as witnesses. 

The prosecutor’s argument directly implicated Mr. Chavez’s failure to
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testify, in violation of Griffin. As such, the argument violated Mr. Chavez’s

Fifth Amendment right to remain silent. This Court should grant review. 

IV. 

THIS COURT SHOULD GRANT REVIEW TO HOLD THAT
PURPORTED EXPERT OPINION THAT MERELY PARROTS

INFORMATION FROM OTHER SOURCES DOES NOT
CONSTITUTE SUBSTANTIAL EVIDENCE

TO SUPPORT A GANG ALLEGATION

To support the gang allegations in this case, the prosecution did not

present a true Sinaloa cartel expert but instead presented an expert on Southern

California street gangs who studied up on the Sinaloa cartel – by reading

articles, looking at the internet, and talking with the DEA – to explain the

cartel and how it worked. Mr. Chavez challenged this evidence on appeal as

insufficient to prove the Sinaloa cartel was a criminal street gang, both because

the alleged expert was not in fact qualified to opine about the cartel but also

because his testimony lacked an adequate foundation.

The Court of Appeal rejected this argument because Officer Moran

testified that his sources were the sorts of sources of information upon which

gang experts normally would rely. [Slip op. at 42.] This analysis misses the

point. In order for an expert’s opinion to have any value, it must involve some

level of analysis – jurors are supposed to have information explained to them

that only an expert could understand and interpret. When a purported expert
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serves as nothing more than a parrot of data he is regurgitating rather than

interpreting facts that are beyond a normal layperson’s understanding, he is no

longer acting as an expert. And his “opinions” do not constitute substantial

evidence to support a criminal conviction. 

In United States v. Mejia (2d Cir. 2008) 545 F.3d 179, the Second

Circuit criticized the use of a gang expert to do nothing more than regurgitate

hearsay facts, rather than opinions, about an alleged gang’s criminal activities. 

It said, 

An increasingly thinning line separates the legitimate use of an

officer expert to translate esoteric terminology or to explicate an

organization’s hierarchical structure from the illegitimate and

impermissible substitution of expert opinion for factual

evidence. If the officer expert strays beyond the bounds of

appropriately “expert” matters, that officer becomes, rather than

a sociologist describing the inner workings of a closed

community, a chronicler of the recent past whose

pronouncements on elements of the charged offense serve as

shortcuts to proving guilt. . . . [W]hen those officer experts

come to court and simply disgorge their factual knowledge to

the jury, the experts are no longer aiding the jury in its
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factfinding; they are instructing the jury on the existence of the

facts needed to satisfy the elements of the charged offense. 

(Id. at pp. 190-191. See also United States v. Gomez (9th Cir. 2013) 725 F.3d

1121, 1129-1131 [prosecutors may not use experts as mere “conduits” to

“parrot” or “transmit” testimonial hearsay to the jury; instead, the experts must

apply their expertise and independent judgment to the testimonial hearsay

without transmitting its contents to the jury]; United States v. Lombardozzi (2d

Cir. 2007) 491 F.3d 61, 72 [although expert may rely on inadmissible hearsay

in forming opinion, expert “may not simply repeat ‘hearsay evidence without

applying any expertise whatsoever’ because it enables the government to put

before the jury an ‘out-of-court declaration of another, not subject to

cross-examination … for the truth of the matter asserted’ ”].)

The Mejia court added, “The Government cannot satisfy its burden of

proof by taking the easy route of calling an ‘expert’ whose expertise happens

to be the defendant.” (United States v. Mejia, supra, 545 F.3d at p. 191.)

Courts from this state have held that if a purported expert is

incompetent or unqualified to render the opinions he offers, those opinions are

worth nothing. (E.g., People v. Chakos (2007) 158 Cal.App.4th 357.)  And if

they are worth nothing, those opinions cannot constitute substantial evidence

supporting the judgment.
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Parroted hearsay is no different from unqualified expert testimony. 

Neither is worthy of consideration by a jury, and neither can meet the federal

constitutional burden of proof beyond a reasonable doubt of every element of

the charged offense. (U.S. Const., 5th and 14th Amends.; In re Winship (1970)

397 U.S. 358, 364.) 

This Court should grant review to hold that parroted hearsay does not

constitute competent evidence to support a gang allegation.   

V.

THIS COURT SHOULD GRANT REVIEW
BECAUSE THE PROSECUTION FAILED TO PRESENT

CONSTITUTIONALLY SUFFICIENT EVIDENCE
MR. CHAVEZ INTENDED TO KILL ANYONE

Mr. Chavez challenged the sufficiency of the evidence to prove the

attempted murder conviction and the special circumstances because all of

those allegations required proof of intent to kill, and the prosecution failed

present constitutionally sufficient evidence to prove that intent.

The Court of Appeal rejected this claim, finding sufficient evidence

from the fact that Mr. Chavez participated in planning an armed kidnapping

designed “to get” people to whom a drug debt was owed. [Slip op. at 34.] But

no evidence showed the participants discussed murder in front of Mr. Chavez,

and U.S. Supreme Court precedent holds that a defendant’s mere participation

in an armed violent felony does not necessarily prove he acted with reckless
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indifference to human life.  (Tison v. Arizona (1987) 481 U.S. 137, 150-151.)

If participating in an armed violent felony does not necessarily prove reckless

indifference to human life, it most certainly cannot prove intent to kill. 

Recently, this Court examined the reckless indifference standard

(which, again, is less than proof of intent to kill) in People v. Banks (2015) 61

Cal.4th 788.This Court identified  the following considerations in determining

whether a defendant’s culpability is sufficient to make him or her death

eligible: What role did the defendant have in planning the criminal enterprise

that led to one or more deaths? What role did the defendant have in supplying

or using lethal weapons? What awareness did the defendant have of particular

dangers posed by the nature of the crime, weapons used, or past experience or

conduct of the other participants? Was the defendant present at the scene of the

killing, in a position to facilitate or prevent the actual murder, and did his or

her own actions or inaction play a particular role in the death?  What did the 

defendant do after lethal force was used? (Banks, supra, at p. 803.) 

Under Banks analysis, the evidence failed to prove Mr. Chavez intended

to kill any of the victims. He listened to but did not direct any planning, and

the planning only involved “getting” the victims; no evidence showed he knew

or believed any of the other defendants to be violent or have engaged in violent

conduct; no evidence showed he was present at the scene of the killing or
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knew the victims would be shot until after the victims were shot; and no

evidence showed Mr. Chavez knew about the shootings in time to help the

victims or call for help.  

The due process clause of the United States Constitution requires the

prosecution to prove every element of a crime beyond a reasonable doubt.

(U.S. Const., 5th and 14th Amends.; In re Winship (1970) 397 U.S. 358, 364.) 

This Court should grant review to vindicate Mr. Chavez’s federal

constitutional right not to be convicted on less than proof beyond a reasonable

doubt of every element of the charged offenses.

VI.

THIS COURT SHOULD GRANT REVIEW BECAUSE
THE EVIDENCE WAS CONSTITUTIONALLY INSUFFICIENT

TO SUPPORT THE LYING-IN-WAIT ALLEGATION

Mr. Chavez and Mr. Sandoval argued below there was insufficient

evidence of lying in wait because the victims had been held for 1½ days before

they were killed, meaning they were not taken by surprise nor were they killed

by taking them by surprise. The Court of Appeal rejected this argument, saying

that because the Legislature had removed the temporal element of the theory,

meaning “a surprise attack must come immediately after the watching and

waiting; however, there is no requirement that the killing must come

immediately after the watching and waiting.” [Slip op. at p. 32.] Thus, because
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the defendants launched a surprise attack on the victims to kidnap them, then

later killed them, the lying in wait elements were met. [Ibid.]

This Court should grant review to hold that this interpretation of the law

is wrong. Even with the changes in the temporal element of the murder theory

and special circumstance, the killer has to have intended to kill by ambushing

or surprising the victim. (E.g., CALCRIM 728.) That element was not met

here. Viewing the evidence in the light most favorable to the judgment, the

defendants intended to kidnap the victims by taking them by surprise but did

not intend to kill them until some undetermined time later. The evidence here

overwhelmingly reflects that the lying in wait was effected to rob the victims,

not to kill them, and the lying in wait was over for quite some time at the point

where all three victims were bound and gagged in the apartment – where they

remained for a day and a half.

The due process clause of the United States Constitution requires the

prosecution to prove every element of a crime beyond a reasonable doubt.

(U.S. Const., 5th and 14th Amends.; In re Winship (1970) 397 U.S. 358, 364.) 

This Court should grant review to vindicate Mr. Chavez’s federal

constitutional right not to be convicted on less than proof beyond a reasonable

doubt of every element of the charged offenses.
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VII.

THIS COURT SHOULD GRANT REVIEW
BECAUSE THE EVIDENCE OF ASPORTATION

WAS CONSTITUTIONALLY INSUFFICIENT TO SUPPORT
THE ROBBERY-KIDNAPPING CHARGE

Mr. Chavez and Sandoval argued below there was insufficient evidence

of asportation to support the robbery-kidnapping charge.  The Court of Appeal

rejected this argument, saying the robbery was still under way when the

victims were driven to Victorville because the victims were still under the

defendants’ control. [Slip op. at p. 39.] This Court should grant review because

the robbery was long completed at the time the defendants moved the victims. 

The due process clause of the United States Constitution requires the

prosecution to prove every element of a crime beyond a reasonable doubt.

(U.S. Const., 5th and 14th Amends.; In re Winship (1970) 397 U.S. 358, 364.) 

This Court should grant review to vindicate Mr. Chavez’s federal

constitutional right not to be convicted on less than proof beyond a reasonable

doubt of every element of the charged offenses.
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VIII.

MR. CHAVEZ THE ARGUMENTS MADE
BY PEREZ AND SANDOVAL IN THEIR PETITIONS FOR REVIEW

Pursuant to California Rules of Court, Rule 8.200(a)(5), Mr. Chavez 

joins the arguments made by Perez and Sandoval in their petitions for review. 

Because those defendants have not yet filed their petitions, Mr. Chavez

requests leave to file a supplemental letter explaining how their arguments

apply to his case, should that not be clear from their petitions.

CONCLUSION

For the foregoing reasons, this Court should grant review on the

questions presented.

Respectfully submitted,

Dated: May 11, 2018   By:                                                                
REBECCA P. JONES
Attorney for Appellant

EDGAR CHAVEZ NAVARRO
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