SUPREME COURT OF CALIFORNIA Supreme Court of California
Electronically RECEIVED on 2/26/2018 at 6.09.23 M Jorge E. Navarrete, Clerk and Executive Officer of the Court

Electronically FILED on 2/26/2018 by Emily Feng, Deputy Clerk

$247266 No.

IN THE SUPREME COURT
OF THE STATE OF CALIFORNIA

CALIFORNIA SCHOOL BOARDS ASSOCIATION, et al.
Appellants and Petitioners

VS.

STATE OF CALIFORNIA, et al.
Appellees and Respondents.

CALIFORNIA COURT OF APPEAL, First Appellate District, Division 5
Case No. A 148606

Alameda County Superior Court (The Honorable Evelio Grillo)
Case No. RG 11554698

APPELLANT/PETITIONERS’ PETITION FOR REVIEW

Deborah B. Caplan [SBN 196606]
Richard C. Miadich [SBN 224873]
OLSON, HAGEL & FISHBURN, LLP
555 Capitol Mall, Suite 400
Sacramento, CA 95814
Telephone: 916.442.2952
Facsimile: 916.442.1280

Counsel for Appellants/Petitioners



TABLE OF CONTENTS

TABLE OF AUTHORITIES......cco i 3
ISSUES PRESENTED ......cooiiitiiie ettt 5
WHY REVIEW SHOULD BE GRANTED .....ccccoooiiiiiieceeeeeeeee e, 5
STATEMENT OF THE CASE ..ot ittt 10
BACKGROUND
A. Article XITIB and SECION 6.......coveviiiiiiiieiiecieereeee e 10
B.  EdUCation Mandates ..........cccueieriiriiiiie e 12
C. The 2010 Legislative Changes to the Mandate Process.............cccceeveeneee. 14
D. The Court of Appeal’s DECISION ........c.coviirieriiiieiene e 17

LEGAL DISCUSSION

l. MANDATE REIMBURSEMENT REQUIRES AN ACTUAL
ADDITIONAL PAYMENT ..ot 19

A.

Directing Local Agencies to Use Their Proceeds of Taxes
for Mandate Payment Violates Section 6...........ccccceceevivece e 22

Directing Local Agencies to Use Non-Existent Funding for Mandate
Payment also Forces Local Agencies to Use Their Local Proceeds
of Taxes in Violation of SECtioN 6.........ccccevvvriiiniieiieeeeeee 27

1. THE COURT MISCONSTRUED THE SEPARATION OF POWERS

ISSUE IN THE MANDATE CONTEXT ... e 30
CONGCLUSION ..o 33
CERTIFICATE OF COMPLIANCE ... 35
CERTIFICATE OF SERVICE.......cooi s 36



TABLE OF AUTHORITIES

CASES

Cal. School Bds. Ass’n v. State

(2011) 192 Cal.APP.Ath 770 ..o 19
Cal. School Bds. Ass’n v. State

(2009) 171 Cal.ApPP.Ath 1183 ... e 12, 32
County of Fresno v. State

(1991) 53 Cal.3d 482 ......oeeeieiieeee e passim
County of Los Angeles v. Comm. on State Mandates

(2003) 110 Cal.APP.Ath 1176 ..cveeeeeeciieiese e 20, 24
County of San Diego v. State

(1997) 15 Cal.Ath B8 .......c.ccveieiciiee e 10
County of Sonoma v. Comm. on State Mandates

(2000) 84 Cal. APP.Ath 1264 ......c.ooiieeiece s 7
Dept. of Finance v. Comm. on State Mandates (“Kern™)

(2003) 30 Cal.Ath 727 ..ot passim
Hayes v. Comm. on State Mandates

(1992) 11 Cal.APP.Ath 1564 ......ccveiieie et 16
Heckendorn v. City of San Marino

(1986) 42 Cal.30 481 ......ooieeeieeeeieeiee et 20
Kinlaw v. State

(1991) 54 Cal.30d 326 ....c.ooveeieeiecie e 12
Pacific Legal Foundation v. Brown

(1981) 29 Cal.3d 168 ......oo et 20
Redevelopment Agency v. Comm. on State Mandates

(1997) 55 Cal.APP.Ath 976 .....cviiieciee e e 25
Serrano v. Priest

(1971) 5 Cal.3d. 584 ... e 12
Serrano v. Priest

(1976) 8 Cal.30 728 ...t e 12

STATUTES

Education Code

B 2574 ..t 13

8 2570ttt 13

B 42238 et passim

8 DB523. . ittt et e et e b e et et e ae et e eteebe et e areereens passim
Government Code

S L SO passim

8 7903, ettt e et e et e re e re s 7,20



8 7906, ...ttt be e re s passim
LIS 20
LI A SR 7,15
LI A Y4 TR 21
8 L7556, .. ittt nre s passim
8 L7007 et passim
LI A Y A0 TR 29
CONSTITUTIONAL PROVISIONS

(O | IO T 1) FU= T P 1 10, 32

(01 I OT0] a1 = T 1 1 A RPN 6, 11

(01 I O70] 1 =T o S I 1 1 = TR passim



ISSUES PRESENTED

1) Does the State violate the mandate reimbursement requirement
of article XIIIB, section 6 when it directs local agencies, including schools, to
use their own “proceeds of taxes” to pay state-mandated costs, either directly

or by directing them to use funds that are not available as a factual matter?

2) Does the State violate the separation of powers principles of
article 111, section 3 when it statutorily directs that certain funding satisfies its
mandate reimbursement obligation despite final determinations by the
Commission on State Mandates finding that the same funding did not satisfy

the requirements of article XI1IB, section 6?

WHY REVIEW SHOULD BE GRANTED

This case calls upon the Court to address important issues of law
concerning the State’s obligation to reimburse local governments for state-
mandated programs under article XI11B, section 6 of the State Constitution. In
2010, the State essentially re-defined mandate reimbursement in a way that
eliminates actual reimbursement and it specifically re-defined the State’s
obligation to reimburse schools in a way that renders Section 6 meaningless

by forcing schools to pay state-mandated costs themselves.

Review by this Court is necessary because the appellate court’s
decision reverses decades of law requiring the State to provide actual,
additional payment for its mandates, and validates the State’s efforts to avoid
mandate reimbursement by simply pointing to existing funding provided for
other purposes. The decision fundamentally alters the application of article
XI1IB to schools in a way that effectively paves the way for the State to end

payment for education mandates. The appellate court’s failure to



acknowledge that unrestricted state education funding has been defined as
local proceeds of taxes and is protected by Section 6 has potentially far-
reaching consequences, including the dramatic reduction of article XI11B
spending limits for school districts and county offices of education throughout
the state.

Article X111B imposes spending limits on state and local governments
(including education agencies) based upon each agency’s “proceeds of taxes”
in the preceding year, and it defines that term in very specific ways. (Cal.
Const., art. X111B, 881&8.) Section 6 provides that whenever the State
requires a local government to provide a new program or higher level of
service, it “shall provide a subvention of funds to reimburse that local
government for the costs of the program. . . ” (Id. at 86 [“Section 6].) The
purpose of Section 6 is to protect local governments, whose taxing and
spending authority is limited by articles XI11A and XI11B, from being forced

to absorb the cost of state-mandated programs.

Costs are not reimbursable under article XI11IB if the State provides
funding for the mandated program, but the funding must consist of “additional
revenue. . . .specifically intended to fund the costs of the mandate. . ..” (Gov.
Code, 817556(e).) This requirement — in effect since 1989 — treats costs as
reimbursable unless additional funding is provided specifically for the
mandate. Conversely, if such funding has been provided, the Commission on
State Mandates (“Commission”) is directed to find that there are no *“costs”
requiring reimbursement. (ld.) Every mandate determination by the
Commission therefore implicitly requires a finding that funding has not been
provided by the State that satisfies article XII1B.

The requirement for actual, additional mandate payments applies to all
local agencies, but applies to schools in a specific way because much of their

funding comes from the State. As detailed infra, when article XI11B was



adopted, the State had just re-structured education finance to decrease reliance
on property tax revenues and increase state equalization aid. (County of
Sonoma v. Comm. on State Mandates (2000) 84 Cal.App.4th 1264, 1271-1274
(“Sonoma”).) As a result, “state subventions” (i.e., state funding) are
constitutionally defined as “local proceeds of taxes” (Cal. Const., art. X11IB,
88(b)&(c)) and unrestricted education funding from the State has been
statutorily defined since 1990 as the schools” *
of determining their spending limits. (Gov. Code, 88 7906&7907.) The

Commission and courts have long held that this funding cannot be considered

proceeds of taxes” for purposes

payment for state-mandated costs because such an approach would force

schools to use their own proceeds of taxes to pay the mandated costs.

In 2010, the State amended Government Code section 17557, which
governs the “parameters and guidelines” for mandate reimbursement. The
legislation allows the State to circumvent the additional payment requirement
by identifying “offsetting revenues” in the parameters and guidelines by
identifying funding that would not satisfy section 17556(e). (Gov. Code,
817557(d)(2)(B).) In other words, section 17557(d)(2)(B) reverses the
longstanding construction of Section 6 requiring additional payment. Without
directly addressing it, the Court allows the State to avoid the additional
payment requirement applicable to the original mandate determination by
using the parameters and guidelines to eliminate that very same

reimbursement obligation — without providing any funding.

In the same budget package, the State took steps to eliminate
reimbursement for two mandates that it had litigated for years (and lost).
First, it directed schools to use their unrestricted general education funding —
their proceeds of taxes — as payment for a high school science mandate that
the State had refused to pay since 1987. (Ed. Code, 842238.24.) Second, it

directed schools to use special education funding — a program underfunded by



approximately $3.4 billion annually at that time — to pay for a behavioral
intervention mandate that the State had refused to pay since 1993. (Ed. Code,
856523(f).) In both cases, the Commission had specifically found that general
education funding and special education funding, respectively, did not
constitute funding that satisfied Section 6. Thus, Education Code sections
42238.24 and 56523(f) were specifically designed to negate the earlier
mandate determinations by eliminating reimbursement with an “update” to the
parameters and guidelines. The Legislative Analyst noted that the legislation
“eliminated two of the state’s costliest K-12 mandates.”
(www.lao.ca.gov/reports/2010/bud/spend _plan/spend plan_110510.pdf, at p.
21.)

Both the trial court and the Court of Appeal concluded that these
provisions satisfied Section 6 based on a misapplication of this Court’s
holdings in Dept. of Finance v. Comm. on State Mandates (2003) 30 Cal.4th
727 (“Kern”) and County of Fresno v. State (1991) 53 Cal.3d 482 (“Fresno”).

Kern concluded that no “costs” were imposed where the State imposed
de minimis costs related to categorical programs that could be paid from
funding provided for those programs. (Kern at 752-754.) The appellate court
extended this holding beyond categorical programs to allow the State to
designate virtually any state funding for mandate payment — even funding that
is either the local agencies’ own proceeds of taxes or is provided for a
different program already significantly underfunded by billions of dollars.
(Op. at 16-17.)

The appellate court coupled this with a significant misreading of
Fresno, which held that reimbursement is not constitutionally required where
the costs are not payable from an agency’s “local revenues.” (Fresno at 486-
487.) The appellate court read Fresno to affirmatively exclude reimbursement

where the State requires the local agency to pay for the mandated program


http://www.lao.ca.gov/reports/2010/bud/spend_plan/spend_plan_110510.pdf

from “proceeds of taxes” other than “local revenues” (Op. at 16-17), even
though the spending limits are defined by “proceeds of taxes” rather than
“revenues” and local “revenues” are defined to include certain state funding.
(Gov. Code, 87901(h).)

The Court’s reading of Fresno would reverse several decades of law
applying article XI11B to education agencies. Its conclusion that Section 6
protects only local revenues and not local proceeds of taxes would allow the
State to eliminate virtually all education mandate payment simply by
identifying state general education funding. In addition, if the State is correct
that these funds are not the schools’ proceeds of taxes because they are
“mandate appropriations,” it would also dramatically reduce the spending
limit of each education agency — which currently includes general education

funding but excludes mandate payments.

The Court’s analysis demonstrates a fundamental misunderstanding of
the relationship between the initial mandate decision and the reimbursement
obligation that affected not only its conclusion regarding Section 6, but also
regarding separation of powers. Both Kern and Fresno concerned whether
certain state programs imposed “costs” requiring reimbursement, i.e., whether
there was a state mandate in the first instance. In this case, the Commission
determined that the two programs did, in fact, impose costs requiring
reimbursement and that the funding identified by the State did not satisfy
Section 6. The appellate court justified the State’s end-run around these
rulings by describing the changes as merely “prospective.” This conclusion
misconstrues the separation of powers principles in article 11, section 3 as
applied to mandates in a way that eliminates any real finality for Commission

decisions going forward and requires correction by this Court.



STATEMENT OF THE CASE

The Fourth Amended Complaint included four claims. The case was
bifurcated (JA 11:393) and the trial court first considered the petition for writ
of mandate to declare Government Code section 17557(d)(2)(B)
unconstitutional as applied to Education Code sections 42238.24 and
56523(f). The court denied the petition. (JA 111:1055.) The court later
deemed the cause of action directly challenging the constitutionality of the
two Education Code provisions resolved by its ruling on the mandate claim
and denied petitioners’ motion to amend or provide further briefing related to
Education Code section 42238.24. (JA 1V:1189.) It subsequently dismissed
the remaining claims for not having been brought to trial within five years.
(JA V:1250.)

The Court of Appeal affirmed the denial of the writ, concluding that
section 17557(d)(2)(B) was not unconstitutional as applied to the two
Education Code provisions under either article XII1B, section 6 or article IlI,
section 3. The Court reversed the trial court’s denial of the motion to amend
and its dismissal of the remaining claims and remanded for further
proceedings on those issues. (Op. at 28-36.) A Petition for Rehearing was
denied February 7, although the Opinion was modified slightly. (Order
Modifying Opinion and Denying Rehearing.) This Petition only seeks review
with respect to the Court’s affirmance of the trial court denial of the petition

for writ of mandate.
BACKGROUND
A. Article XI11B and Section 6

Under article XI11B, all governmental entities have a spending limit. In
order to prevent the State from shifting the cost of state programs to local

governments, Section 6 requires the State to reimburse local governments for
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any state-mandated costs. Its purpose is “to preclude the state from shifting
financial responsibility for carrying out governmental functions to local
agencies, which are “ill equipped’ to assume increased financial
responsibilities because of the taxing and spending limitations that articles
XA and XI11B impose.” (County of San Diego v. State (1997) 15 Cal.4th
68, 81.)

Under article XI11B, the local government spending limit is defined as
“any authorization to expend. . . .the proceeds of taxes levied by or for that
entity and the proceeds of state subventions to that entity (other than
subventions made pursuant to Section 6). ...” (Cal. Const., art. XIIIB, 88(b),
emphasis added.) ““‘Proceeds of taxes’ shall include, but not be restricted to,
all tax revenues. . . .With respect to any local government, ‘proceeds of taxes’
shall include subventions received from the State, other than pursuant to
Section 6. ...” (ld., 88(c), emphasis added.)

The inclusion of “state subventions” in each local agency’s “proceeds
of taxes” acknowledged recent changes in state and local finance that had
occurred just prior to the enactment of XIIIB. (See AOB at 13-14, 35-37;
ARB at 15-20.) In 1977, the Legislature enacted a new education finance
structure that limited the use of property taxes for schools and, in 1978,
Proposition 13 was adopted. (Sonoma at 1272-1274.) In response to these
developments, the State allocated the majority of property tax revenues to
cities and counties and replaced the schools’ lost property tax revenues with
General Fund revenues; it also increased state spending on education and
provided financial assistance to other local governments adversely affected by
Proposition 13. (Id.) Because article XI11B bases each local agency’s
spending limit on “state subventions” as well as tax revenues, the 1980
implementing legislation defined “state subventions” to local governments,

including schools, as any “unrestricted” state funding. (Gov. Code, §7903;

11



see also §7901(h) [for local jurisdictions, “revenues and appropriations shall
include subventions, as defined in Section 7903”].)

In 1984, the State created a new administrative process to adjudicate
mandate claims. (Kinlaw v. State (1991) 54 Cal.3d 326; Gov. Code, 8817500
et seq.) The Commission on State Mandates (“Commission”), an
independent, quasi-judicial body comprised of State and local representatives,
determines which state programs or services impose local “costs” that require
reimbursement. (Id. at §17514.)

In some circumstances, the State may impose a new program or
service but “costs” are not reimbursable. (Gov. Code, 8§17556.) Subdivision
(e) provides that a mandate is not created if the State provides “additional
revenue that was specifically intended to fund the costs of the state mandate in
an amount sufficient to fund the cost of the state mandate. . ..” (Gov. Code,
817556(e).) The law for several decades has therefore been that a mandated
program or service imposes costs subject to reimbursement unless additional

funding is provided specifically to fund the mandate.

Any party to a Commission decision may request judicial review.
(Gov. Code, 817559.) However, once review is exhausted and the decision
has become final, it is treated as any other quasi-judicial decision and cannot
be altered without violating separation of powers principles. (See Cal. Const.,
art. 111, 83; CSBA v. State (2009) 171 Cal.App.4th 1183 (“CSBA I").)

B. Education Mandates

In the 1970’s, this Court held that the heavy reliance on property tax
revenues and resulting disparities in education funding violated Equal
Protection. (Serrano v. Priest (1971) 5 Cal.3d 584; Serrano v. Priest (1976)
18 Cal.3d 728.) In response, the State implemented “revenue limits” to

decrease reliance on local property taxes and increase state equalization

12



funding. (Ed. Code, 842238 et seq.) Each agency’s revenue limit represented
the upper limit of that agency’s combination of state and local funding.
Districts whose property tax receipts (and other local revenue offsets) were
equal to or higher than their revenue limit — referred to as “basic aid districts”
— received only nominal state funding but districts whose local revenues were
insufficient to meet the revenue limit received state funding to make up the
difference. The State’s revenue limit funding was unrestricted, i.e., it was
provided to support the general education program.?

When Proposition 13 was adopted in 1978, property tax revenues were
dramatically reduced statewide; the State allocated most of the reduced
revenues to cities and counties, causing the percentage of property taxes
allocated to schools to drop further. (Sonoma at 1271-1274.) By the time
article XI11B was adopted, the percentage had dropped from approximately
53% to 35% and most education agencies received some revenue limit
funding.?

While article XI11B generally defined “state subventions” as local
proceeds of taxes, the implementing legislation specifically defined
unrestricted state education funding as local proceeds of taxes. (Gov. Code,
887906&7907.) If this had not been done, the spending limits for schools

would have been substantially reduced at a time the State was trying to

L “Categorical funding,” i.e., restricted funding provided for specified
purposes, was calculated and appropriated separately.

2 In 2013-14, revenue limits were replaced with the local control
funding formula (“LCFF”), which combines each district’s 2012-13 revenue
limit and some categorical funding to create a new base, and provides
additional funding for districts with large numbers of low income students and
English learners. Like revenue limits, each district has an upper LCFF
funding entitlement, and the State provides the difference, if any, between
local property tax receipts (and other credits) and the LCFF entitlement. (Ed.
Code, §8 42238.02-42238.03.) Similar provisions govern county offices of
education. (Ed. Code, 88 2574-2579.)

13



equalize education funding in order to comply with Serrano. (See, e.g.,
JAIII:784 [property tax revenues comprised approximately 20.5% of District
revenues].) With respect to article XI111B therefore, unrestricted “state
funding” (previously revenue limits, now the local control funding formula)
has been construed since 1980 to be part of each education agency’s local

“proceeds of taxes” and their spending limits include this funding.

Although the State has argued over the years that mandate
reimbursement is unnecessary for education mandates because of the large
amount of general education funding, this argument has been rejected by the
Commission because of the history of education funding, the definitions in
article XI11B, and the implementing legislation. (JA 11:620-623; 656-660.)

C. The 2010 Legislative Changes to the Mandate Process

In 2010, the Legislature made changes to the mandate process and the
Education Code in several budget “trailer bills” without any public review or
participation. (JA 11:457-463 [SB 856]; JA II: 473-485 [AB 1610].)

SB 856 added new “offsetting revenues” language to section 17557,
which governs the “parameters and guidelines” for reimbursement once a
mandate determination has been made. (JA 11:458.) * Rather than directly
amending Government Code section 17556(e) (which requires additional
funding specifically intended for the mandate), new section 17557(d)(2)
allows the parameters and guidelines to be “updated” to reflect “offsetting
revenues” that “do not require a new legal finding that there are not costs
mandated... pursuant to...section 17556.” (Gov. Code, §17557(d)(2)(B).) In

3 Section 17556(e) originally required the funding to be identified in
the initial mandate legislation. The 2010 amendment allowed funding to be
provided later, but it maintained the requirements that there be additional
funding intended for the mandate. (JA 11:457; Gov. Code, 817556(e),
emphasis added.)

14



other words, funding that would be insufficient to defeat the creation of a
mandate under section 17556(e) may nonetheless defeat the right to
reimbursement for that mandate under section 17557(d)(2)(B).

The budget connection for this bill was apparently the savings to be

realized from the elimination of two longstanding education mandates.

The first was the High School Graduation Requirements (“GR”)
Mandate.) In 1987, the Commission determined that new state science
requirements imposed costs requiring reimbursement. The State refused to
pay certain costs, claiming that districts could use existing general education
funding. The court rejected that argument in 2004, concluding that it would
“defeat the purpose of section 6, to protect local agencies ... from a state
mandate that forces the district to shift its limited revenues to the state
mandate from existing local programs for which the revenues have been
budgeted.” (JA 11:562-563.) In the subsequent parameters and guidelines
proceeding, the State again argued that costs should be offset by the districts’
revenue limit funding. (JA 11:620-623; 656-660.) The Commission rejected
the argument in 2008, concluding that this approach “would require school
districts to use their proceeds of taxes on a state-mandated program.” (JA
[1:623.) The Commission’s decision affirmed by the courts. (JA 11:649-650.)
The unpaid obligation in 2014 was more than $3 billion. (JA 11:519-545.)

In 2010, the State added Education Code section 42238.24, which
directs that teacher costs related to the GR Mandate “shall be offset by the
amount of state funding apportioned to the district pursuant to this article...”
(JA 11:473.)* At that time, “this article” referred to revenue limit funding; it

4 Section 42238.24 also includes a parallel directive for county offices
of education.
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now refers to the local control funding formula.® Thus, just as the State was
finally ordered to provide payment for this mandate after years of litigation,
section 42238.24 directed that funding previously rejected by the Commission
and courts as offsetting revenues be considered “offsetting revenue” under
section 17557.

The second education amendment concerned the Behavioral
Intervention Plans (“BIP””) Mandate. California first adopted special
education requirements in the 1980’s, and litigation over the Special
Education Mandate extended over many years. (See Hayes v. Comm. on State
Mandates (1992) 11 Cal.App.4th 1564 (“Hayes”).) Separately, in 1993, the
State directed education agencies to establish “behavioral intervention plans”
for students with serious behavior problems. (Ed. Code, 856523.) Although
the State argued that special education funding constituted offsetting revenues
for the BIP Mandate, the Commission rejected this argument in 2000. (JA
11:683-684.) The State sought review.

In 2001, the State and local education agencies settled the Special
Education Mandate with an agreement that the State would pay education
agencies $100 million annually for that mandate, but specifically excluded
payment for the BIP Mandate. (Ed. Code, §56836.156(f)&(g).) In 2009, the
parties settled the BIP Mandate litigation, with the State agreeing to provide
an additional $65 million annually for that mandate. (JA 11:689; 694-703.)
The State ultimately failed to fund the settlement and dismissed its Superior

Court case, allowing the 2000 Commission mandate decision to become final.

® Section 42238.24 also provides that funding required to be allocated
for teacher costs under section 41372 “shall first be allocated to fund the
teacher salary costs incurred to provide the courses required by the state.”
The Commission had earlier found that section 41372 does not appropriate
any new funding.

16



(JA 11:707-710.) At that point, the State owed more than a billion dollars. (JA
11:688.)

The 2010 legislation also added Education Code section 56523(e) (now
(F)) to direct that funding “provided for purposes of special education...shall
first be used” to pay for the costs of the BIP Mandate. (JA 11:485.) The use
of the word “first” was critical. It was essentially unrebutted that while the
amount of special education funding exceeds the cost of the BIP Mandate, the
special education program itself was already underfunded by approximately
$3.4 billion annually in 2010-11. (JA 11:748-759.) The addition of the BIP
costs therefore simply increased the amount schools were required to pay

from their local resources by an additional $65 million annually. (JA 11:740.)°

The clear intent of the 2010 legislation was thus to direct schools to use
certain funding for any costs attributable to these mandates despite the earlier
determinations by the Commission and courts that the same funding did not

satisfy article XI1IB, section 6.
D. The Court of Appeal’s Decision

The appellate court acknowledged that the reimbursement obligation of
Section 6 is “[o]ne component of article XI11B’s spending limitation” (Op. at
3) and that section 17557(d)(2)(B) would allow the State to eliminate its
mandate reimbursement obligation without providing any actual funding.

(Op. at 19-20.) However, it made no attempt to reconcile these observations
with the longstanding construction of Section 6 (reflected in section 17556(e))

that reimbursement must provide additional funding for the mandate. The

®1n 2013, the State repealed the regulations that were the basis of the
BIP Mandate decision; the offsetting revenue issue for this mandate therefore
extends only through 2012-13. (See Ed. Code, §56523(a).)

17



Court simply concluded that section 17557(d)(2)(B) was intended to allow the
State to identify funding that would not satisfy section 17556(e). (Op. at 19.)

With the GR Mandate, the Court concluded that Kern allows the State
to require schools to use existing funding already provided by the State for
mandated costs. (Op. at 20.) In response to petitioners’ argument that Kern
involved categorical funding (i.e., state proceeds of taxes that do not implicate
the local agency’s spending limit) and could not be extended to allow the
State to direct local governments to use their own “proceeds of taxes” for
mandates (AOB at 35-37; RB at 15-19; Pet. For Rehearing), the Court relied
on a literal reading of Fresno as holding that reimbursement is only necessary
when a local government is required to use its “local tax revenues.” (Op. at
16.) Although the Court acknowledged that the unrestricted general funding
provided under section 42238 et seq. has been statutorily defined as local

“proceeds of taxes” for purposes of article XI11B, it concluded that “even if a

school district’s “’proceeds of taxes’” include subventions received from the
state, we are not persuaded that the reference to ‘state funding’ in Education
Code section 42238.24 includes local tax revenues.” (Order Modifying
Opinion, emphasis added.) No further explanation was provided in the

Court’s response to the Petition for Rehearing.

With the BIP Mandate, the Court again concluded that Section 6 was
satisfied since special education funding was state funding and exceeded the
cost of the mandate. Regarding the fact that special education was itself
significantly underfunded, the Court again relied on Fresno, concluding that
local agencies had not demonstrated that they were required to use their “local
tax revenues” (Op. at 21), even though the record reflected that petitioners
were being forced to use the unrestricted general education funding to pay
those costs — their proceeds of taxes. (JA 111:784-795.)

18



Finally, the Court acknowledged that the 2010 legislation
“abrogate[d]” the earlier Commission decisions regarding these mandates, but
it concluded that this was permissible because it was done “prospectively.”
(Op. at 26.)

LEGAL DISCUSSION

l. MANDATE REIMBURSEMENT REQUIRES AN ACTUAL,
ADDITIONAL PAYMENT

Section 6 requires the State to “provide a subvention of funds to
reimburse” the local government “for the costs of the program.” (Cal. Const.,
art. X111B, 86, emphasis added.) Virtually all definitions of “subvention” or
“reimburse” involve a repayment or restoration of funds already expended.
(AOB at 25.) In the case of section 6, reimbursement must be made “for the
costs” of the program or service. Indeed, this is how the mandate
reimbursement process is designed: Local governments must demonstrate
that they are incurring “costs” and the Commission decides whether

reimbursement is required. (Gov. Code, §17514.)

“[T]he constitutional rule of state subvention provides that the state is
required to pay for any new governmental programs...that it imposes upon
local agencies.” (Hayes at 1577.) Its purpose is “to require each branch of
government to live within its means and to prohibit the entity having superior
authority (the State) from circumventing this restriction by forcing local
entities such as school districts to bear the State’s cost. . .” (CSBA v. State
(2011) 192 Cal.App.4th 770, 787 (“CSBA 11").)

The legislative implementation of section 6 confirms that it was
understood to require actual, additional funding. In 1989, the Legislature
added the language to section 17556(e) allowing the State to avoid a mandate
obligation by providing payment for the mandate. Legislative reports

explained that this provision applied where the statute or executive order
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creating the mandate program generated additional revenues resulting in “no
net costs.” (JA 11:489.) Since that time, it has been understood that
reimbursable “costs” are imposed under section 17514 unless the State
provides additional revenues that are sufficient to make the local government
whole, i.e., the offsetting savings or revenues must result in “no net costs.”
This longstanding construction of the requirements of article XI111B, section 6
represents “a considered legislative judgment” about that constitutional
provision and should be accorded great weight. (Pacific Legal Foundation v.
Brown (19810 29 Cal.3d 168, 180; Heckendorn v. City of San Marino (1986)
42 Cal.3d 481, 487.) The appellate court ignored it.

Each mandate determination thus necessarily requires the Commission
to conclude that “costs [are] mandated by the state” under section 17514 and
that none of the exceptions in 17556 — including 17556(e) — apply. A
mandate determination necessarily means that a local entity has been required
to use its own local resources to pay for the costs of the mandate and that

reimbursement from the State is necessary to make the local entity whole.

In a few limited circumstances, the courts have found no reimbursable
“costs” based on existing funding. In County of Los Angeles v. Comm. on
State Mandates (2003) 110 Cal.App.4th 1176 (“County of Los Angeles”), the
court concluded that a state domestic violence training requirement did not
impose increased costs because state funding was provided for an existing
training program and compliance would require a “minimal reallocation of
resources.” (Id. at 1195.) In Kern, the State directed the advisory councils
required for several categorical programs to issue public notice and agendas.
This Court held that the notice and agenda requirements did not impose
reimbursable costs because the costs were “minimal relative to the funds

allocated by the state” and each program included a specific funding stream
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that could be used for administrative costs, thus “satisfying, in advance, any

reimbursement obligation.” (Kern at 747.)

While these cases found no reimbursable costs (i.e., no mandate), the
State has never been permitted to identify existing funding as mandate
payment. Section 17557(d)(2)(B) allows funding that is determined to be
insufficient to pay the costs of the mandate in the first instance to be sufficient
to satisfy the reimbursement obligation. Notwithstanding the existence of a
mandate that requires reimbursement, the right to reimbursement for that
mandate may be extinguished by designating funding as “offsetting revenues”
under section 17557(d)(2)(B).

It should be noted that section 17556(e) includes two requirements: (1)
that funding be additional revenue specifically intended to pay for the
mandate and (2) that it be sufficient to cover the costs. Petitioners argued that
section 17557(d)(2)(B) should be narrowly construed to retain the requirement
that funding be additional and specifically intended for the mandate while
allowing less-than-sufficient funding. (AOB at 38-40.) Although the Court
concluded that section 17557(d)(2)(B) was intended to permit funding that did
not satisfy section 17556(e), it failed to address petitioners” argument that
section 17557(d)(2)(B) could be construed to apply to less-than-full funding
and such an interpretation would be consistent with the language of that
provision. In fact, this narrower interpretation would have codified what was
already longstanding Commission practice without posing the constitutional
problems present in the State’s construction. (See, e.g., JA 11:633-635
[identifying potential offsetting revenues of less-than-full funding in the GR
Mandate].)

Although the amendments to Education Code sections 42238.24 and
56523(f) represent different applications of Government Code section

17557(d)(2)(B), both violate the additional payment requirement and require
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schools to use their own proceeds of taxes for state-mandated costs in
violation of article XI1IB, section 6.

A Directing Local Agencies to Use Their Proceeds of Taxes for

Mandate Payment Violates Section 6

It was uncontested that Education Code section 42238.24 refers to
existing general education funding and does not provide any additional
funding.” (JA I11:775.) Petitioners argued that the State cannot direct these
funds to be used for mandate payment because the funds are “local proceeds
of taxes” under article XI11B and are therefore protected by Section 6. (AOB
at 35-37; RB at 15-19; Pet. For Rehearing.)

The Court acknowledged that a school district’s proceeds of taxes may
include subventions received from the state (Op. at 17, citing Gov. Code,
87906 (c)&(e)) but, relying on Kern and Fresno, it nonetheless concluded “we
are not persuaded the reference to ‘state funding’ in Education Code section
42238.24 includes local tax revenues.” (Order Modifying Opinion.) This
conclusion misconstrued these cases in a way that would exclude education
agencies from the protection of article XII1B, section 6 and eliminate

reimbursement for education mandates.

First, Kern involved additional duties imposed as part of a state-funded
“categorical” program. The case focused not on reimbursement for an
existing mandate, but on whether *“costs” were incurred in the first instance
within the meaning of Section 6; this Court held that no “costs” were incurred

where the State imposed additional notice and agenda responsibilities in

 Although the State also claimed that section 42238.24 includes
funding appropriated to schools pursuant to article XIlII, section 36 (Education
Protection Account funding) (JA 111:775), petitioners disputed this (RB at 21-
23) and the Court remanded that issue for further proceedings. (Op. at 30-
31.)
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connection with several state-funded programs and the costs of those tasks
could be covered from existing funding provided for each program. (Kern at
746-748.) But the mandates at issue here — in fact, every mandate
determination — necessarily involves a determination that costs have been
incurred by the local agency that require reimbursement — that is precisely
why a “subvention to reimburse” is required by article XIIIB, section 6 to

make them whole.

The appellate court broadly construed Kern for the proposition that if
the State provides funding to local governments or schools, it need not also
reimburse them for the costs of mandates. (Op. at 16-17 [“the state already
provides funding to school districts and county offices of education. Indeed, it
provides tens of billions of dollars in state funding each year”].) This reading
of Kern essentially treats the entire education system as one categorical
program; so long as state funding exceeds the cost of any new mandate, no
reimbursement is required. Indeed, using the language of Kern, no “costs”
would ever be incurred for any education mandate. Although article XI1IB,
section 8 makes clear that education agencies are entitled to mandate
reimbursement in the same way as other local governments, the appellate
court’s application of Kern would read education agencies out of Section 6.

Nothing in Kern suggests that it can be read this broadly.

Second, the Court apparently concluded that section 42238.24 is
constitutionally permissible because the existence of “state funding”
necessarily means that schools are not required to use “local revenues,” citing
Fresno. (Op. at 18.) This reasoning reflects a misunderstanding of Fresno
and ignores that the “state funding” identified in section 42238.24 has been
constitutionally and statutorily defined as “local revenues” for purposes of
article XII1B.
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In Fresno, this Court analyzed the structure of article XI111B and
concluded that if costs were recoverable through regulatory fees, they were
not subject to reimbursement under Section 6 because such costs did not
implicate local government “tax revenues.” (Fresno at 486-487.)8 The Court
of Appeal reasoned that since the State provides substantial unrestricted
funding to schools, they are not are using “local revenues.” (Op. at 167-17.)
In concluding that reimbursement is not required unless specific “local tax
revenues” are impacted, the appellate court ignored Fresno’s underlying
reasoning — that Section 6 requires reimbursement whenever the costs of the

state program impact the local government’s spending limit.

Fresno’s holding was based on the relationship between the spending
limitations of article XIII1B and Section 6 reimbursement. Section 8 defines
“local proceeds of taxes” to include both tax revenues and ““state
subventions.” (Cal. Const., art. XIIB, § 8(b)&(c).) The ballot materials noted
that “a large proportion of total state expenditures represents funds passed on
to local governments for a variety of public purposes. Under this ballot
measure, these funds would be subject to the limits on local, rather than state
appropriations.” (JA 11:441, emphasis added.) As noted above, this was

particularly significant for education agencies.

The implementing legislation specifically defined unrestricted
education funding as district and county office of education “proceeds of
taxes.” (Gov. Code, 887906&7907.) Categorical funding and other “special

purpose apportionments” were defined as “state proceeds of taxes.” (Id.)

¢ The trial court went even further, suggesting that the State could
“force school districts to use local tax revenues to fund state-mandated
programs.” (JA 111:1076.) Although contrary to Fresno and directly
challenged by petitioners (AOB at 40-41), the appellate court’s affirmance
leaves this clearly erroneous aspect of the ruling uncorrected.

24



Thus, local agency spending limits were constitutionally defined to include
state subventions, and the implementing statutes defined unrestricted
education funding from the State — the funding identified in Education Code
section 42238 et seq. — as “local proceeds of taxes” or “local revenues.”

If the purpose of Section 6 is to protect the local agency’s spending
limit, Fresno’s references to “tax revenues” must be understood as a
shorthand for “proceeds of taxes.” (Fresno at 486-87; see also,
Redevelopment Agency v. Comm. on State Mandates (1997) 55 Cal.App.4th
976, 986 [spending limits based on proceeds of taxes as defined]; County of
Los Angeles at 1193 [mandate is program “that results in increased actual
expenditures of limit tax proceeds that are counted against the local
government’s spending limit”].) The Fresno Court had no reason to discuss
the more expansive definition of “proceeds of taxes” since state subventions
were not relevant in that case, but the reasoning of Fresno indicates that costs
that impact any local proceeds of taxes — even some funds from the State —
trigger the protection of article XI11B, section 6 to the same extent as if they
required the expenditure of local tax revenues. (Sonoma at 1283; Fresno at
486-487.)

This understanding is fundamental to the application of article XIIIB to
education agencies. The Commission — comprised of a majority of State
officials (Gov. Code, § 17525) — rejected the argument that state unrestricted
funding could be considered mandate payment, holding that “the general
purpose revenue of school districts has always been partially provided by the
state’s general fund.” (JA 11:621.) And it concluded that the State’s offsetting
revenue argument “would require school districts to use their proceeds of
taxes on a state-mandated program” and “violate[] article XII1B, section 6.”
(JA 11:623; see also JA 11:654-664; RB (CSM) at 11.)

25



The State’s only substantive argument was that funds identified in
section 42238.24 are “mandate reimbursement payments” and therefore
excluded from the districts’ “proceeds of taxes.” (RBat 33.)° Thisis
incorrect. While Government Code section 7906(c)(2) excludes *“subventions
received from the state for reimbursement of state mandates,” funds received
pursuant to Education Code section 42238 et seq. are not “received . . .for
reimbursement” of state mandates — they are provided to support the general

education program.

In the Proposition 4 ballot materials, the Legislative Analyst explained
that the reference to subventions for mandate payments referred to
“appropriations required for local costs incurred as a result of state
mandates.” (JA 11:441.) Once the Commission determines there are costs
mandated by the state, the State is required to reimburse local agencies for
those costs by an appropriation in the budget bill “appropriated to the
Controller for reimbursement.” (Gov. Code, 817561 (b)-(d), emphasis added.)
Payments for mandate reimbursement are thus those budget appropriations
provided to the Controller specifically for that purpose. (See, e.g., JA 111:848-
853.) Section 42238.24 is not itself an appropriation, nor does the funding
identified in that provision satisfy the requirements for a mandate

appropriation.t°

% The State has argued that this issue was not properly before the Court
(RB at 33), but it cannot reasonably argue this funding is “state funding” and
then deny that the nature of the funding is at issue. Petitioners raised the issue
repeatedly below. (RB at 19.)

1 Treating existing unrestricted funding identified for mandate payment
as “mandate subventions” under section 7906(c)(2), as the State suggests,
would similarly reduce the education agency’s spending limit by the same
amount. A statute like section 42238.24 would therefore reduce the local
agency’s spending limit and require that agency to pay the mandated costs
within that reduced spending limit.

26



The appellate court’s conclusion that unrestricted education funding
(or any unrestricted state subvention) constitutes the local agency’s “proceeds
of taxes” but are not entitled to protection under Section 6 is at odds with
article XI11B, the implementing legislation, and case law in a way that has
consequences far beyond the GR Mandate and even beyond education
mandates. ! The State has not articulated any reason for disregarding the
consistent construction given to the constitutional requirements for the past
decades, and nothing in the Court’s decision provides any justification for it.

B. Directing Local Agencies to Use Non-Existent Funding for
Mandate Payment also Forces Local Agencies to Use Their
Local Proceeds of Taxes in Violation of Section 6

Unlike Education Code section 42238.24, Education Code section
56523(f) directed schools to use restricted, categorical funds rather than
unrestricted state subventions. It nonetheless also violates article XI11B,

section 6, albeit in a slightly different way.

While categorical funding is defined as “state proceeds of taxes” (Gov.
Code, §7906) and Kern indicates that some duties imposed by the State in
connection with funded categorical programs may not impose reimbursable
costs, it does not follow that designating funding from a different program as

mandate payment satisfies Section 6 — particularly where that program is so

1 To define these funds as “local proceeds of taxes” does not mean, as
the State argues, that they cannot be changed or that funding must be held at a
certain level. (AOB at 32; JAIII:819.) Although those funds cannot be
designated as mandate payment (without any additional payment), they are
still subject to state appropriation. Subject to the funding requirements of
Proposition 98, the precise mix of unrestricted and restricted (categorical)
funding as well as the amount of mandate payments remains subject to a
legislative determination.
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severely underfunded that the local agency is forced to use its own proceeds

of taxes as a practical matter.

Kern was a highly fact-dependent case. Specifically, this Court held
that no “costs” were incurred under Section 6 because the new costs were de
minimis and could be paid from the administrative funds provided for each
program. The opinion suggests that if the additional duties could not be
accommodated by program funding, a reimbursable mandate would “likely”
be found. (Kern at 747-748.)

In the case of the BIP Mandate, the Commission long ago found that
costs were imposed, that special education funding was not intended to
provide program funding for the BIP Mandate, and that reimbursement was
necessary. (JA 11:667-685.) But the facts of the BIP Mandate also make
reliance on Kern inapt. The costs of the BIP Mandate are not de minimis; they
were more than $65 million annually in 2010. Unlike the programs in Kern,
no funding has been provided directly for the BIP program itself; the State has
instead directed schools to take money from a different program, thereby
reducing funding available for the second program. And finally, the BIP
expenses cannot be “re-allocated” within existing program funding since the
program from which they are to recover costs was already underfunded by
approximately $3.4 billion annually in 2010. (JA 11:748-751.) 1

The appellate court stated that since special education funding

exceeded the costs of the BIP Mandate, “special education funding is

12 Kern also noted that most categorical programs are voluntary. (Kern
at 742-744.) Although it did not rest its decision on the voluntary nature of
the programs, it specifically noted that it was not addressing the imposition of
additional requirements when the local entity was not free to terminate
participation. (Id. at 745, fn. 15.) A local agency cannot terminate its
participation in a mandated program.
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sufficient to cover the costs of the BIP Mandate.” (Op. at 21.) Although this
may be true in the abstract, the funding is provided for the special education
program, not the BIP Mandate, and is demonstrably insufficient to pay for the
costs of the special education program. This was not disputed by the Court;
rather, it apparently accepted that so long as the statute directs local agency’s
to use certain funds “first,” it is irrelevant that the programs together are
woefully underfunded. (Op. at 21 “[By its plain terms, [section 56523] directs
[local agencies] to use “state funding provided for purposes of special
education’ to pay for the BIP Mandate, not local revenues”].) Kern simply
cannot be stretched that far. If the Court’s logic is accepted, the State could
simply designate one source of funding to be used for multiple purposes even
though the reality is — as here — that the local agency is required to use its own

proceeds of taxes to make up the shortfall. (See RB at 11.)

In addition, the Court of Appeal’s reliance on Fresno reflects the same
error as its analysis of section 42238.24, i.e., it assumes that a mandate is only
created if a local agency uses its “local tax revenues” as opposed to its local
proceeds of taxes. (Op. at 21.) Since special education funding is seriously
underfunded and the BIP Mandate is unfunded, districts have been forced to
pay approximately $3.5 billion in state-imposed costs from their local
resources. (JA 11:740.) Despite this essentially unrebutted fact, the Court
stated that petitioners had not demonstrated that they were required to use
“their own local revenues.” (Id. at 21.) In fact, the Legislative Analyst
acknowledged that “a combination of increasing special education costs and
relatively flat state and federal special education funding has resulted in local
budgets covering an increasing share of these costs.” (JA 11:740, emphasis
added.) In addition, petitioners submitted several declarations from education
agency staff demonstrating that the State’s failure to pay mandated costs

forces them to use their unrestricted education funding to cover mandated
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costs and adversely affects their ability to provide their education program.
(JA111:784-795.)

Any shortage in categorical funding is necessarily funded by local
proceeds of taxes since, other than restricted funds provided for specific
purposes, schools have only local tax revenues and state unrestricted funding
(per the local control funding formula) — both defined as local proceeds of
taxes. Whether the shortage is paid from specific local “tax revenues” or
unrestricted funding from the State — both are the education agency’s
“proceeds of taxes” and the diversion of those local resources to cover state-
mandated costs impacts the agency in precisely the same way. (ld.)

1. THE COURT MISCONSTRUED THE SEPARATION OF

POWERS ISSUE IN THE MANDATE CONTEXT

The appellate court’s misunderstanding of the mandate process also led
it to incorrectly analyze the separation of powers issue in a way that would
dramatically limit the finality of Commission decisions. The Commission has
already determined that the two mandates affected by the 2010 legislation
Impose costs that require reimbursement under Section 6. The fact that
education agencies were required to pay the costs of the mandate out of their
own proceeds of taxes was thus a foundational aspect of each mandate
determination (and the judicial proceedings confirming the Commission’s
determinations). If the mandates had not impacted the districts’ proceeds of
taxes, there would have been no costs subject to reimbursement. (Fresno at
486-487; Gov. Code, 817556(e).) Similarly, the absence of funding sufficient
to pay these costs was a necessary element of these determinations, i.e., if the
State had satisfied any of the elements in Government Code section 17556,
including subdivision (e), the Commission would have been required to find

that there were no costs requiring reimbursement.
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Each mandate determination thus necessarily includes a finding that
costs have been imposed requiring reimbursement. As construed by the
appellate court, however, section 17557(d)(2)(B) would negate the right to
reimbursement; it allows the State to effectively overrule the mandate
determination without technically setting aside that determination by
identifying in the “parameters and guidelines” the very same funding already
rejected as offsetting revenue in the mandate determination. If Government
Code section 17557(d)(2)(B) is construed to allow reimbursement for an
existing mandate to be eliminated, the effect would be to abrogate the finality
of those decisions by allowing the State to collaterally attack — and change —

an essential finding in those decisions.

Because the appellate court erroneously viewed the mandate
determination and reimbursement process as separate (and apparently
unrelated) decisions, it disregarded the finality accorded the Commission’s
quasi-judicial decisions. (Op. at 27 [“these legislative changes do not
question whether the [] mandate exists; instead they update the parameters and
guidelines for reimbursement.”].) In fact, the mandate determination
necessarily includes a finding that the local agency is incurring costs requiring
reimbursement; the “update” allowed by the court’s construction of section
17557(d)(2)(B) would make the opposite finding — that there are no costs

requiring reimbursement.

While asserting that the mandate determination and the entitlement to
reimbursement are two different issues, the Court nevertheless acknowledges
that the new decision would “abrogate[]” the Commission’s prior
determination and that this “does interfere with antecedent rights and
obligations.” (Op. at 26, emphasis added.) It concludes that this is

permissible because the effect is “prospective.” This misconstrues the nature
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of the original mandate determination and the effect section 17557(d)(2)(B)

has on that determination in each of these mandates.

In CSBA I, the Legislature directed the Commission to reconsider
certain mandate decisions. Like the 2010 legislation, the reconsideration
statutes operated “prospectively” in the sense that any new Commission
decision reached after reconsideration would only apply from the date of
reconsideration forward. (Id. at 1199.) But the Court in CSBA | concluded
that the reconsideration statutes nonetheless violated article 111, section 3
because the “effect” was to “nullify” the finality of the prior Commission
decisions by requiring the Commission to revisit and possibly revise findings
already made. “Such a case-by-case legislative abrogation of Commission

decisions violates the separation of powers doctrine.” (Id. at 1201.)

While section 17557(d)(2)(B) does not directly order the Commission
to reverse its earlier mandate decisions, as the State and the court have applied
it to the two mandates in the 2010 legislation, it has the same effect by
directing the Commission to adopt new “parameters and guidelines” that will
require the Commission to find “costs that it had previously concluded were
reimbursable costs were no longer reimbursable.” (CSBA | at 1192; see also

Appellants’ Supp. Brief.)®3

Implicitly acknowledging that the mandates have been set aside, the
Court of Appeal cites CSBA | for the proposition that a mandate decision may

be rendered obsolete by changes in the law and material circumstances that

13 The Court suggests that the Commission found the new legislation
permissible under Section 6. (Op. at 21.) In fact, the Commission
acknowledged that the 2010 legislation was intended to “negate” its earlier
determination (JA 11:715-717), but it was required to presume the
constitutionality of section 56523 under article 11, section 3.5. (JA 11:726.)
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originally justified the Commission’s decision. (Id. at 1202.) That principle

is inapplicable here.

First, neither section 42238.24 nor 56523(f) reflects any change in the
underlying mandate obligation that renders the original decision “obsolete;”
indeed, the State has never made this argument. The only change made was
the 2010 legislative direction to override the prior Commission and court
findings in order to defeat the right to reimbursement. That approach was

held to violate separation of powers in CSBA | and applies equally here.

Second, while CSBA | left open the possibility that procedures could be
developed to allow the Commission to revise a final determination (id. at
1203), and the Legislature subsequently adopted such a procedure (Gov.
Code, §17570), the State did not use that procedure with either mandate here,
and is unlikely to use it in the future as long as section 17557(d)(2)(B) can
effectively be used to eliminate mandates without the need to set aside the
original mandate determination. Although the Court acknowledged that the
State could not order the Commission to set aside its previous decision, what

the Legislature did here is indistinguishable.
CONCLUSION

The Court of Appeal’s decision is wrong in ways that have profound
consequences for mandate reimbursement generally and for schools in
particular. The Court’s refusal to directly address the constitutionality of the
State’s reversal of the longstanding requirement that additional funding be
provided to satisfy Section 6 will impact reimbursement for all local agencies.
Likewise, the Court’s failure to accord finality to the mandate determinations
will undermine all Commission determinations. Finally, the Court’s

erroneous construction of this Court’s ruling in Fresno and the nature of
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unrestricted education funding opens the door to the eventual elimination of

reimbursement for all education mandates.

Dated: February 26, 2018

Respectfully submitted,

OLSON HAGEL & FISHBURN LLP
Deborah B. Caplan
Richard C. Miadich

By: _/s/ Deborah B. Caplan
DEBORAH B. CAPLAN
Attorneys for Petitioners

34



CERTIFICATE OF COMPLIANCE

WITH RULE 8.204(c)(1) OF CALIFORNIA RULES OF COURT

Pursuant to Rule 8.204 of the California Rules of Court, | certify that this
attached brief is proportionately spaced, has a typeface of 13 points or more, and
contains 8,398 words as counted by the Microsoft Word 2010 word processing
program used to generate this brief, excepting the caption, tables, verification,

this certificate, and the Certificate of Service.

Dated: February 26, 2018
Respectfully submitted,

OLSON HAGEL & FISHBURN LLP
Deborah B. Caplan
Richard C. Miadich

By: /s/ Deborah B. Caplan
DEBORAH B. CAPLAN
Attorneys for Petitioners

35



CERTIFICATE OF SERVICE

Case Name : California School Boards Assn, et al. v. State of California,
et al.

Case No: :

Court : CA Supreme Court

| am a citizen of the United States, over the age of 18, and not a party to the
within action. My business address is 555 Capitol Mall, Suite 400, Sacramento,
California, 95814. On this date, | served a true and correct copy of the following
entitled documents:

APPELLANTS’ PETITION FOR REVIEW
on the parties in said action as indicated below:
X BY ELECTRONIC SERVICE: By filing the foregoing with the clerk of the

California 1st District Court of Appeal by using its True Filing system, which
electronically serves counsel for each party.

X BY MAIL: By placing the envelope(s) for collection and mailing on the date and at
the place shown in items below, following our ordinary business practices. | am
readily familiar with this business’ practice for collecting and processing
correspondence for mailing. On the same day that correspondence is placed for
collection and mailing, it is deposited in the ordinary course of business with the
United States Postal Service in a sealed envelope with postage fully prepaid.

(served via True Filing electronic service)
Seth E. Goldstein, Deputy Attorney General Counsel for Respondents

Office of the Attorney General State of California, John Chiang in his
1300 I Street, Suite 125 official capacity as California State
Sacramento, CA 95814 Controller, Michael Cohen in his official
Tel: 916.327.2364/Fax: 916.324.8835 capacity as Director of the California
Email: Seth.Goldstein@doj.ca.gov State Department of Finance

(served via True Filing electronic service) ~ Counsel for Respondent
Camille Shelton, Chief Legal Counsel Commission on State Mandates
Commission on State Mandates

980 Ninth Street, Suite 300

Sacramento, CA 95814

Tel.: 916.323.3562/Fax: 916.445.0278

Email: camille.shelton@csm.ca.gov

36


mailto:Ross.Moody@doj.ca.gov
mailto:camille.shelton@csm.ca.gov

(served via True Filing electronic service)  (served via First Class mail)

Clerk of the Court Clerk of the Court

California Court of Appeal RE: Case No. RG 11554698
First Appellate District, Division 3 Alameda County Superior Court
350 McAllister Street 1225 Fallon Street

San Francisco, CA 94102 Oakland, CA 94612

| declare under penalty of perjury under the laws of the State of California that
the foregoing is true and correct and that this declaration was executed on
February 26, 2018 in Sacramento, California.

/s/ Ann Barner

ANN BARNER

37



Filed 1/16/18

COPY

CERTIFIED FOR PARTIAL PUBLICATION"

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FIRST APPELLATE DISTRICT
DIVISION FIVE T
[ cou Omf;EEi‘ First Appellate District
| FILED
[ 162018

CALIFORNIA SCHOOL BOARDS
ASSOCTATION, et al.,

Plaintiffs and Appellants,
V.
STATE OF CALIFORNIA, et al.,

[

! Dizna Herbert, Clerk
j oy ¥
A148606 = Deputy Clerk

(Alameda County
Super. Ct. No. RG11554698)

Defendants and Respondents.

We consider the vexing problem of how California, particularly its legislative
branch, may comply with the requirement that it fund its education mandates, imposed by
the California Constitution, article XIII B, section 6. Is it constitutional for the state
legislature to designate funding it already provides to school districts as offsetting
revenue when reimbursing them for the costs of new state-mandated programs? In this
case, where the legislation operates prospectively only, the answer is yes.

The appellants in this case are the California School Boards Association and its
Education Legal Alliance (CSBA), the San Diego Unified School District, the Butte
County Office of Education, the San Joaquin County Office of Education, and the Castro
Valley Unified School District (the School Districts). Respondents are the State of
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California, the California State Controller, the.Director of the California Department of
Finance (collectively, the State), and the Commission on State Mandates.!

CSBA and the School Districts appeal the trial court’s denial of their motion for a
writ of mandate as to the second cause of action in their third amended petition, its denial
of their motion for leave to file a fourth amended petition, and its dismissal of the
remaining causes of action in the third amended petition. CSBA and the School Districts
request that we “reverse the trial court and declare Government Code section
17557(d)(2)(B) unconstitutional to the extent it allows the State to avoid mandate
reimbursement by identifying ‘offsetting revenues’ that simply represent funding already
apportioned to school districts for other purposes as provided in Education Code sections
42238.24 and 56523.”

We affirm in part and reverse in part. In the published portion of our opinion, we
affirm the trial court’s denial of the motion for a writ of mandate as to the second cause
of action in the third amended petition. We hold Government Code section 17557,
subdivision (d)(2)(B), as applied in Education Code sections 42238.24 and 56523,
subdivision (f), does not violate the state’s constitutional obligation to reimburse local
governments for the costs of mandated programs, and it does not violate the separation of
powers doctrine. In the unpublished portion, we reverse the trial court’s denial of the
motion for leave to amend, and its subsequent dismissal of the remaining causes of
action.

FACTUAL AND PROCEDURAL BACKGROUND

We begin with an overview of the constitutional and statutory provisions
regarding reimbursement for the costs of mandates, the specific education mandates at
issue in this case, and how amendments to Government Code and Education Code

provisions are alleged to affect them.

1 For the most part, the Commission on State Mandates does not take a position on
the merits of the claims by CSBA and the School Districts.
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A.  The State’s Constitutional Obligation to Reimburse Local Governments for
the Costs of Mandated Programs

In 1978, the voters adopted Proposition 13, adding article XIII A to the California
Constitution, which imposed strict limits on the government’s power to impose taxes.
(County of San Diego v. State of California (1997) 15 Cal.4th 68, 80-81 (County of San
Diego).) The next year, the voters added article XIIT B, which imposed corresponding
limits on governmental power to spend for public purposes. (Id. at p. 81.) One
component of article XIII B’s spending limitation is contained in section 6, which states:
“Whenever the Legislature or any state agency mandates a new program or higher level
of service on any local government, the State shall provide a subvention of funds to
reimburse that local government for the costs of the program or increased level of setvice
....7 (Cal. Const., art. XIII B, § 6, subd. (a).) The intent was to “preclude the state from
shifting financial responsibility for carrying out governmental functions to local agencies,
which are ‘ill equipped’ to assume increased financial responsibilities because of the
taxing and spending limitations that articles XIII A and XIII B impose.” (County of San
Diego, supra, 15 Cal.4th at p. 81.) School districts are “local governments” protected by
section 6. (Cal. Const., art. XIII B, § 8.)

In 1984, the Legislature enacted a comprehensive statutory and administrative
scheme to implement and govern the reimbursement process. (Gov. Code, § 17500 et
seq.)* The Legislature created the Commission on State Mandates (the Commission), a
quasi-judicial body with the authority to decide whether a “local agency or school district
is entitled to be reimbursed by the state for costs mandated by the state as required by
Section 6 of article XIII B of the California Constitution.” (§§ 17525, 17551.) When the
Legislature enacts a statute or executive order imposing obligations on a local
government without providing additional funding, the local entity may file a “test claim”

with the Commission, which, after a public hearing, must determine whether the statute

2 Unless noted, all further statutory references are to the Government Code,
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or executive order requires a new program or increased level of service. (County of San
Diego, supra, 15 Cal.4th at p. 81; §§ 17551, 17555.)

“The state shall reimburse each local agency and school district for all ‘costs
mandated by the state.” ” (§ 17561, subd. (a).) If the Commission determines a statute or
executive order imposes state-mandated costs, it must “adopt parameters and guidelines
for reimbursement of any claims relating to the statute or executive order.” (§ 17557,
subd. (a).) In adopting parameters and guidelines, the Commission “may adopt a
reasonable reimbursement methodology.” (§ 17557, subd. (b).)

The Commission submits the adopted parameters and guidelines to the State
Controller’s Office, which issues claiming instructions. (§ 17558.) The Controller can
initiate an audit or field review of a reimbursement claim for actual costs and may adjust
the claim. (§ 17558.5, subds. (a)(c).) Ifthe Controller reduces a claim, the claimant
may appeal the reduction to the Commission. (§§ 17558.6, 17558.7, 17558.8.) If
dissatisfied with the Commission’s decision, “[a] claimant or the state may commence a
proceeding in accordance with the provisions of Section 1094.5 of the Code of Civil
Procedure to set aside a decision . . . on the ground . . . [it] is not supported by substantial
evidence.” (§ 17559, subd. (b).)

If a mandate is "‘speciﬁcally identified by the Legislature in the Budget Act for the
fiscal year as being one for which reimbursement is not provided for that fiscal year,”
then local agencies are not required to implement or give effect to it. (§ 17581,
subd. (a).) “If the Legislature deletes from the annual Budget Act funding for a mandate,
the local agency or school district may file in the Superior Court of the County of
Sacramento an action in declaratory relief to declare the mandate unenforceable and
enjoin its enforcement for that fiscal year.” (§ 17612, subd. (¢); California School Bds.
Assn. v. State of California (2011) 192 Cal.App.4th 770, 798 (CSBA4 1I).)

B. The Graduation Requirements Mandate (the GR Mandate)

In 1983, the Legislature amended the Education Code to include a requirement
that no student can graduate from high school without completing two science courses.

(Ed. Code, § 51225.3, subd. (a)(1)(C); Stats. 1983, ch. 498, § 94, pp. 2124-2125)
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Before the amendment, only one science course was required. In 1987, the Commission
determined this additional science class requirement imposed “a reimbursable state
mandate upon school districts.” (Commission on State Mandates, Decision No. CSM-
4181, Jan. 22, 1987.)° In 1988, the Commission adopted parameters and guidelines for
reimbursement of the GR Mandate, determining reimbursable costs included costs of
acquiring additional space, remodeling existing spaces, and “staffing and supplying the
new science classes.” (San Diego Unified School District, et al. v. Commission on State
Mandates, et al. (Super. Ct. Sacramento County, Dec. 27, 2004, No, 03CS01401), p. 4
(San Diego USD).)

Following this determination, there were years of amendments to the parameters
and guidelines and related litigation.* In 1991, the Commission amended the parameters
and guidelines to require school districts to document that acquired spaces were in fact
required “for new science classes, not to meet increased high school student enrollment,
and that it would have been infeasible or more expensive to remodel existing facilities.”
(San Diego USD, supra, at p. 6.) In 2004, the Sacramento County Superior Court
rejected the Commission’s 2000 determination that savings attained by laying off
teachers for non-mandated courses should be taken into account in determining

reimbursements for the costs of staffing the additional science class. (/d. at pp. 17-18.)

3 Some, but not all, of the Commission’s decisions included in the parties’ Joint

Appendix are available on the Commission’s website,
https://www.csm.ca.gov/decisions.php#schooldistrict.
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It is not clear if CSBA and the School Districts contend school districts and county
offices of education are entitled to reimbursement for costs of the GR Mandate dating
back to 1984, or from some later date. In the third amended petition, CSBA and the
School Districts refer to “the State’s chronic refusal to pay since 2002.” In their opening
brief, they refer to the GR Mandate as “a debt unpaid since 1987,” but also indicate that
“Is]ome payments have been made since that time.”




Tn 2008, the Commission further amended the parameters and guidelines covering
reimbursement claims for the GR Mandate.” In response to a Department of Finance
(DOF) argument that the proposed reasonable reimbursement methodology for teacher
salary costs should be denied because it did not consider “revenue limit apportionments”
provided to school districts, the Commission determined *“revenue limit apportionments
... are the districts’ ‘proceeds of taxes’ and cannot be considered offsetting revenue
under article XIII B, section 6 of the California Constitution.” (Commission on State
Mandates, Revised Final Staff Analysis (Hearing Date: Nov. 6, 2008), pp. 1-2)

In 2013, the Sacramento County Superior Court denied the DOF’s petition for a
writ of mandate challenging aspects of the 2008 amendments to the parameters and
guidelines for reimbursement of the GR Mandate. (Department of Finance v.
Commission on State Mandates (Super. Ct. Sacramento County, Mar. 20, 2013, No. 34~
2010-80000529), Minute Order, p. 7.) The court noted the DOE’s petition alleged the
reasonable reimbursement methodology for the GR Mandate was invalid “because it does
not provide for an offset of revenue limit apportionment funding received by school
districts . . . . DOF’s opening and reply memoranda contain no argument or authorities to
support this claim . . . . The Court therefore deems this claim to have been abandoned,
and makes no ruling on it here.” (Id. at pp. 7-8, fn. 10.)

C. The Behavioral Intervention Plans (BIP) Mandate

Tn 1990, legislation was enacted requiring the Superintendent of Public Instruction
and the State Board of Education to adopt regulations establishing “behavioral
intervention” plans, or BIPs, for special education students. (Ed. Code, § 56523, Stats.
1990, ch. 959, § 1, pp. 4040-4041.) In 1993, the Department of Education adopted

3 In their Joint Appendix, the parties include a document entitled, “Revised Final

Staff Analysis” when discussing the Commission’s 2008 amendments to the parameters
and guidelines for reimbursement of the GR Mandate. Becausc the parties cite to this
document when discussing the 2008 amendments, and because they do not indicate
otherwise, we presume this 62-page document reflects the Commission’s adopted
amendments.



implementing regulations. (Cal. Code Regs., tit. 5, §§ 3001, 3052.) According to the
Commission, BIPs involved “the design, implementation, and evaluation of instructional
and environmental modifications to produce significant improvements in behavior
through skill acquisition and the reduction of problematic behavior.” (Commission on
State Mandates, Decision No. CSM-4464, adopted Sept. 28, 2000, p. 3, fn. omitted.) In
2000, the Commission determined that aspects of the implementing regulations for BIPs
imposed a reimbursable state-mandated program. (/d. at p. 18.) The period of
reimbursement began on July 1, 1993. (Commission on State Mandates, Decision

No. CSM-4464, adopted Apr. 19, 2013, p. 1.)

In 2008, after years of litigation regarding the BIP Mandate, a settlement was
reached calling for “all retroactive and current reimbursement claims to be extinguished
by an allocation of $510 million to school districts for the cost of the BIPs activities,
$10 million to [special education local plan areas] and county offices of education, and
$65 million annually to school districts for ongoing costs of the program.” (Commission
on State Mandates, Decision No. CSM-4464, adopted Apr. 19, 2013, p. 4.) However, tﬁe
Legislature did not fund the settlement, and, according to the Commission, the BIP
Mandate “has not been reimbursed to date.” (/bid.)

In 2013, the Commission adopted parameters and guidelines and reasonable
reimbursement methodologies pertaining to the BIP Mandate, covering matters including
the costs of training. (Commission on State Mandates, Decision No. CSM-4464, adopted
Apr. 19, 2013, pp. 1-8, 63.) In 2013, the Legislature repealed the regulations that were
the basis of the BIP Mandate. (Ed. Code, § 56523, subd. (a); Stats. 2013, ch. 48, § 44,

p. 1410.) Hence, according to CSBA and the School Districts, “the offsetting revenue
issue for this mandate . . . extends only through 2012-2013.”

D. Senate Bill No. 856 and Assembly Bill No. 1610

In 2010, the Legislature enacted Senate Bill No. 856, which, among other changes,
amended section 17557 of the Government Code. (Sen. Bill No. 856 (2009-2010 Reg.
Sess.) § 32.) Subdivision (d)(2)(B) now provides that the State can request to amend

parameters or guidelines to “[u]pdate offsctting revenues and offsetting savings that
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apply to the mandated program and do not require a new legal finding that there are no
costs mandated by the state pursuant to subdivision (e) of Section 17556.” (§ 17557,
subd. (d)(2)(B).)

In 2010, the Legislature also enacted Assembly Bill No. 1610, which, among other
changes, added or amended two sections of the Education Code. (Assem. Bill. No. 1610
(2009-2010 Reg. Sess.) § 16.) The bill added section 42238.24, which provides in part
that “[c]osts related to the salaries and benefits of teachers incurred by a school district or
county office of education to provide the courses . . . [required by the GR Mandate] shall
be offset by the amount of state funding apportioned to the district . . . or . .. county
office of education . . . . The proportion of the school district’s current expense of
education that is required to be expended for payment of the salaries of classroom
teachers . . . shall first be allocated to fund the teacher salary costs incurred to provide the
courses required by the state.” (Ed. Code, § 42238,24.) In 2011, the DOF filed a request
with the Commission to amend the parameters and guidelines for the GR Mandate to
identify Education Code section 42238.24 as a required offset. (DOF letter available
online at https://csm.ca.pov/matters/11-PGA-03/doc2.pdf. [as of Jan. 12, 2018].)
According to the parties, the DOF’s request has been stayed pending the outcome of this

litigation.

The assembly bill also amended section 56523 of the Education Code. (Assem.
Bill. No. 1610 (2009-2010 Reg. Sess.) § 27.) Subdivision (f) provides “[c]ommencing
with the 201011 fiscal year, if any activities authorized pursuant to this chapter and
implementing regulations are found to be a state reimbursable mandate pursuant to
Section 6 of Article XIII B of the California Constitution, state funding provided for
purposes of special education . . . [in] the annual Budget Act shall first be used to directly
offset any mandated costs.” (Ed. Code, § 56523, subd. (f).)°

6 The third amended petition refers to subdivision (e) of section 56523. As a result
of 2013 amendments to the statute, it was re-lettered to subdivision (f). (Assem. Bill
No. 86 (2013-2014 Reg. Sess.), ch. 48, § 44, p. 1411.) The amendments changed the



In its 2013 statement of decision adopting parameters and guidelines for
reimbursement of the BIP Mandate, the Commission responded to the 2010 legislative
changes by holding that state funding for special education in the annual budgets since
1993 was “potentially offsetting . . . and must be deducted from a reimbursement claim to
the extent a district applied these funds to provide for BIPs mandated activities.”
(Commission on State Mandates, Decision No. CSM-4464, adopted Apr. 19, 2013, p.
50.) The Commission further held that Education Code section 56523, subdivision (f)
“fransformfs] potential offsets to required offsets, beginning in fiscal year 2010-2011.”
(Id. atp. 55.)

E. State Funding for Education and the Block Grant System

State funding for education includes, or has included, revenue limit funding,
categorical funding, local control funding formula (I.CFF) money, and education
protection account funds. Revenue limit funding was part of “a strict system of equalized
funding (Ed. Code, § 42238 et seq.), under which . . . ‘the amount of property tax
revenues a district can raise, with other specific local revenues, [was] coupled with an
equalization payment by the state, thus bringing each district into a rough [per student]
equivalency of revenues.” ” (Wells v. One20ne Learning Foundation (2006) 39 Cal 4th
1164, 1186, fn. 10, 1194.)

Revenue limit funding was replaced by LCFF beginning in 2013--2014. (Ed.
Code, §§ 42238.02, 42238.03; Stats. 2013, ch. 47, §§ 28, 30, pp. 1301, 1308.) According
to the School Districts, the LCFF uses a school district’s “prior revenue limit and
categorical funding as the base and adds additional funding for high concentrations of
English learners and economically disadvantaged students.” Education protection
account funding derives from a temporary tax increase imposed on retailers in 2013.

(Cal. Const., art. XIII, § 36, subds. (e), (f).) In addition, “Proposition 98, adopted by the

word “section” to “chapter,” but did not otherwise alter the text of the subdivision.

({bid.) Even though CSBA and the School Districts refer generally in their opening brief
to section 56523, we construe their constitutional challenge as limited to subdivision (f)
of this section because this subdivision is the only one discussed in their briefing.
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voters in 1988, . . . provide[s] a minimum level of funding for schools.” (County of
Sonoma v. Commission on State Mandates (2000) 84 Cal.App.4th 1264, 1289.)
“Proposition 98 [did] not appropriate funds,” but instead provided new “formulas for
determining the minimum to be appropriated [to schools] every budget year.” (/d. at
p. 1290.)

According to the DOF, for the fiscal years from 2010 to 2015, the minimum
guarantee for funding under Proposition 98 was greater than $40 billion cach year, and
the state contributed over $30 billion each year “in state General Fund monies . . . [and
the] state’s contribution to schools equates to approximately 40 percent of the state’s
General Fund revenues cach year.” In discovery responses, the DOF indicated over $20
billion was available each fiscal year between 2010 and 2014 as “[pJotentially offsctting
revenues” for the GR Mandate.

Tn a 2010 report, the Legislative Analyst’s Office indicated that virtually every
aspect of the education mandates system was “broken.” In 2013-2014, the Legislature
adopted the mandate block grant system as an alternative to the traditional mandate
reimbursement system. “A school district or county office of education that receives
block grant funding . . . shall not be cligible to submit claims to the Controller for
reimbursement pursuant to Section 17560 for any costs of any state mandates . . .
incurred in the same fiscal year during which the school district or county office of
education received funding pursuant to this section.” (§ 17581.6, subd. (c)(3).) In 2013,
the GR Mandate became part of the mandate block grant system. (§ 17581.6, subd.
(£(23).)

A 2014 Legislative Analyst’s Office Report provides that “[b]lock grant funding is
allocated to participating [local education agencies] on a per-student basis, as measured
by average daily attendance (ADA) for schools.” It states that “[a] sizeable majority of
[local education agencies] have chosen to participate in the block grants rather than
access funding through the traditioﬁal claims process. . . . This includes 84 percent of
school districts [and] 79% of [county offices of education] . . ..” Therefore, according to

the State, “for the vast majority of school districts, the ofisets at issue in this case are no
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longer a live controversy going forward.” CSBA and the School Districts allege the
block grant system “funds only a portion of the mandate debt that the Commission has
determined to be reimbursable.” Nonetheless, San Diego Unified School District, Butte
County Office of Education, and San Joaquin County Office of Education are alleged to
have opted into the block grant funding scheme. Castro Valley Unified School District
has not.

F. The Proceedings Below

With this statutory scheme in mind, we next recount this case’s procedural history,
focusing on the allegations, the request for bifurcation, and the court’s ruling on the
motion for a writ of mandate as to the second cause of action.

a. The Petition for a Writ of Mandate

On January 6, 2011, CSBA and the School Districts petitioned the Alameda
County Superior Court for a writ of mandate, as well as seeking injunctive and
declaratory relief. The petition was amended a number of times. The third amended
petition, filed February 3, 2014, identified the California School Boards Association as a
non-profit corporation and “member-driven association composed of the governing
boards of nearly 1,000 K-12 school districts and county boards of education throughout
California.” The Education Legal Alliance “is composed of over 700 CSBA members
dedicated to addressing legal issues of statewide concern to school districts.”

The third amended petition alleged Senate Bill No. 856 (adopting Government
Code section 17557, subd. (d)(2)(B)) and Assembly Bill No. 1610 (adopting Education
Code sections 42238.24 and 56523, subd. (f)) “implemented . . . broad changes in
mandate law that were intended to eliminate or reduce the State’s mandate
reimbursement obligations.” CSBA and the School Districts alleged these changes
shifted the cost of the BIP Mandate, “approximately $65 million per year, to districts and
county offices of education” because “existing funding for other aspects of the special
education program is simply required to also be used to reimburse for the costs of [the

BIP Mandate].” Similarly, with respect to the GR Mandate, which is alleged to cost over
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$250 million annually, Education Code section 42238.24 identifies “existing fuhding and
call[s] it ‘offsctting revenues’ in an attempt to avoid mandate payments.”

Based on these allegations, the third amended petition asserted four causes of
action. First, CSBA and the School Districts sought “a declaration of whether Education
Code sections 42238.24 and 56523 violate article XIII B, section 6 or article ITI, section
3" of the California Constitution. Second, CSBA and the School Districts sought a
declaration that “Government Code section 17557(d)(2)(B) impermissibly burdens the
constitutional right to reimbursement guaranteed by article XIII B, section 6 and is
invalid to the extent it allows the State to reduce or eliminate mandate claims by claiming
‘offsetting revenues’ that do not represent new or additional funding . . . as reflected in
the Legislature’s directives in Education Code sections [42238.24] and 56523.” The
second cause of action also sought injunctive relief and a writ of mandate to enjoin the
Commission, the Director of Finance and/or the State Controller “from construing
Government Code [section] 17557(d)(2)(B) to permit the actions directed by Education
Code sections 42238.24 and 56523.”

Third, CSBA and the School Districts sought declaratory relief, injunctive relief,
and a writ of mandate regarding Government Code sections 17570 and 17556. The
petition alleged these code sections are unconstitutional because they allow “the
Commission to set aside final test claim decisions and issue new test claim
determinations based on any ‘change in mandate law.” ” Fourth, CSBA and the School
Districts sought declaratory relief, a prohibitory injunction, and a writ of mandate to
declare the “current statutory scheme” contained in Government Code sections 17500 to
17617, “as amended over the past decade” in violation of article XIII B, section 6 of the
California Constitution. According to CSBA and the School Districts, these provisions
“taken as a whole and as applied to school districts and county offices of education, fail
to provide an efficacious remedy and/or constitute an undue restriction on the right to

reimbursement under article XIII B, section 6 of the California Constitution.”

12



b. Bifurcation of the “Offsetting Revenue” Issue

CSBA and the School Districts filed a motion to bifurcate, arguing the court
should first address the “ “offsetting revenues’ ” issue central to their first and second
causes of action. The court granted the motion to bifurcate the claim for writ of mandate
in the second cause of action and to proceed on that claim first.” The court found “the
economy and efficiency of handling the litigation would be promoted by |the] proposal to
litigate the mandate claim in the Second Cause of Action by a noticed motion for writ of
mandate rather than trial.”

c. The Court Denies the Motion for Writ of Mandate as to the Second
Cause of Action

CSBA and the School Districts subsequently filed a motion “for Writ of Mandate
as to the second cause of action, i.e., asking the Court to invalidate Government Code
section 17557(d)(2)(B) facially, or as applied in Education Code sections 42238.24 and
56523 ....” CSBA and the School Districts argued these statutes were “contrary” to
article XIII B, section 6 of the California Constitution. Although only the first cause of
action alleged these two Education Code provisions violated the separation of powers
doctrine, the motion for writ of mandate also made this argument. After the motion was
fully briefed, which included presenting evidence by way of declarations and requests for
Jjudicial notice, the court issued a tentative ruling denying the motion, held a hearing on it,
and took the matter under submission.

The court denied the motion for a writ of mandate, determining “the State can
constitutionally designate certain revenues as offsetting revenues that will reduce or
eliminate the State’s obligation.” Regarding the “as applied” constitutional challenge to
Government Code section 17557, subdivision (d)(2)(B), the court stated it was

“sympathetic to Petitioners’ contention that the Legislature’s intent is to satisfy its BIP

7 We do not agree with the State that the court’s failure to mention the first cause of

action in its order was “a clerical error.” CSBA and the School Districts sought a writ of
mandate in their second cause of action; they did not do so in their first cause of action.
Therefore, in addressing the request to proceed first by way of a motion for writ of
mandate, the court granted the motion as to the second cause of action.
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Mandate and GR Mandate by shifting funds intended to meet other educational needs to
those mandates, with the result that the funds provided for those other educational needs
are no longer adequate. Nevertheless, the State’s plenary power over school {inancing,
and the case law upholding the State’s right to allocate funds for specific educational
needs, precludes the court from issuing an order that would, in essence, require the State
to provide additional funding to school districts to allow them to meet those other
educational needs.”

The court also rejected the argument the 2010 legislation violates separation of
powers principles. The court found the legislation “is not an attempt to override specific
rulings by the Commission,” [and] “the Legislature did not specifically seck to
collaterally attack any particular order of the Commission.” The court concluded that
even assuming the Legislature sought to obtain a different result in future rulings of the
Commission, “that goal is not the basis for a claim that the Legislature usurped the quasi-
judicial powers of the Commission.”

DISCUSSION

On appeal, CSBA and the School Districts make four arguments. First, they argue
section 17557, subdivision (d)(2)(B), is “contrary” to article XIII B, section 6, of the
California Constitution as applied in two Education Code provisions. Second, they
contend these statutes violate article II1, section 3, of the California Constitution. Third,
they argue the court abused its discretion when it denied their motion for leave to amend.
Fourth, they argue the court erred when it dismissed their remaining claims. We are not
persuaded by the first two arguments, but agree with CSBA and the School Districts that
the court should have granted leave to amend, and should not have dismissed the
remaining claims.

L

Section 17557, Subdivision (d)(2)(B), as Applied, Does Not Violate Article XIII B,
Section 6, of the California Constitution

The California Constitution requires the State to provide “a subvention of funds to

reimburse” local governments for the costs of mandated programs or increased levels of
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service. (Cal. Const., art. XIII B, § 6.) CSBA and the School Districts contend that
section 17557, subdivision (d)(2)(B), as applied in two Education Code sections, “allows
the State to identify ‘offsetting revenues’ that will reduce or eliminate its mandate debt
even if no new or additional funds are actually provided.” We conclude these statutes do
not conflict with the constitutional requirement.

A. Section 17557, Subdivision (d)(2)(B), as Applied in Education Code
Section 42238.24, Does Not Violate Article XIII B, Section 6

The State may request the Commission to amend the parameters and guidelines for
reimbursement of mandated costs to “[u]pdate offsefting revenues and offsetting savings
that apply to the mandated program . ...” (§ 17557, subd. (d)(2)(B).) Some offsctting
revenues for the GR Mandate are identified in Education Code section 42238.24, which
provides, in part, that “[c]osts related to the salaries and benefits of teachers incurred by a
school district or county office of education to provide the courses [required by the GR
Mandate] shall be offset by the amount of state funding apportioned to the district . . . or
... county office of education . . . . The proportion of the school district’s current
expense of education that is required to be expended for payment of the salaries of
classroom teachers . . . shall first be allocated to fund the teacher salary costs incutred to
provide the courses required by the state.” (Ed. Code, § 42238.24.)

CSBA and the School Districts argue section 17557, subdivision (d)(2)(B), is
unconstitutional as applied because if the State can identify as “ ‘offsetting revenues’ ”
money it already provides to school districts and local offices of education, then article
XIII B, section 6 “would be rendered meaningless for education agencies.” CSBA and
the School Districts rely primarily on the Commission’s 2008 determination that a similar
attempt by the State to offset the costs of the GR Mandate violated article XIII B,
section 6.

In 2008, the Commission amended the parameters and guidelines for
reimbursement of the GR Mandate, finding in part that “the revenue limit apportionments
made to school districts are the districts’ ‘proceeds of taxes’ and cannot be considered

offsetting revenue under article XIIT B, section 6 of the California Constitution.” The
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Commission reviewed the history and purpose of article XIII B, section 6, concluding
“the amount spent by the district on teacher salaries cannot be considered offsetting
revenue for purposes of [the GR Mandate]. Such an interpretation would require school
districts to use their proceeds of taxes on a state-mandated program. This violates the
purpose of article XIII B, section 6 [which] was specifically designed to protect the tax
revenues of local governments from state mandates that would require expenditure of
such revenues and restrict local spending in other arcas.”

CSBA and the School Districts argue a similar analysis applies to section 17557,
subdivision (d)(2)(B), as applied in Education Code section 42238.24, because if the
State can request the Commission to amend the parameters and guidelines for
reimbursement of the GR Mandate to identify state funding as “offseiting revenue”, then
these statutes “require[] education agencies to divert spending away from their own
programs and prioritics in order to pay for the State’s mandates — contrary to article
XIIIB, section 6.”

We are not persuaded this argument demonstrates the unconstitutionality of
Education Code section 42238.24 because CSBA and the School Districts have not
established the statute requires them to use local revenues to pay for the costs of the GR
Mandate. Education Code section 42238.24 specifically directs local school districts and
county offices of education to use “state funding” as an offset, not local tax revenues.
(Ed. Code § 42238.24.) This directive is not incompatible with the State’s constitutional
obligation to reimburse local governments for state-mandated costs. (Grossmont Union
High School Dist. v. State Dept. of Education (2008) 169 Cal.App.4th 869, 876 [“A state
requirement that an entity redirect resources is . . . not a reimbursable mandate™].)

This case is similar to Department of Finance v. Commission on State Mandates
(2003) 30 Cal.4th 727, whete school districts sought reimbursement for the costs of
complying with statutory notice and agenda requirements for meetings of school councils
and advisory committees. (/2. at p. 730-731.) The California Supreme Court concluded
“the costs necessarily incurred in complying with the notice and agenda requirements

under that funded program do not entitle claimants to obtain reimbursement under article
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XIII B, section 6, because the state, in providing program funds to claimants, already has
provided funds that may be used to cover the necessary notice and agenda-related
expenses.” (Id. at pp. 746-747.)

Similarly here, the state already provides funding to school districts and county
offices of education. Indeed, it provides tens of billions of dollars in state funding for
education each year. The cost of the GR Mandate is estimated to be over $250 million
per year. Article XIII B, section 6, of the California Constitution “was designed to
protect the tax revenues of local governments from state mandates that would require
expenditure of such revenues.” (County of Fresno v. State of California (1991) 53 Cal.3d
482, 487 (Fresno).) Where school districts and county offices of education receive tens
of billions of dollars in state funding each year, it simply does not follow that they are or
were required to use local revenues to pay for teacher salaries and benefits associated
with the GR Mandate.

In arguing otherwise, CSBA and the School Districts contend “the Commission
and the courts have long considered general education funding ‘local revenues’ or local
‘proceeds of taxes.” ” They also argue that “unrestricted” funds the State provides to
school districts must be considered local proceeds of taxes for purposes of article XIII B.
In making these contentions, CSBA and the School Districts rely on Government Code
section 7906, which provides that, for school districts, “ ‘proceeds of taxes” shall be
deemed to include subventions received from the state” under specified circumstances.
(§ 7906, subds. (c), (¢).) But even if a school district’s “ ‘proceeds of taxes” ” include
state funding, it does not follow, as CSBA and the School Districts contend, that state
funding for education should be considered local proceeds of taxes.

CSBA and the School Districts also rely on CSBA II, where the court determined
that “[u]nder article XIIT B, section 6, if the State wants to require the local school
districts to provide new programs or services, it is free to do so, but not by requiring the
local entities to use their own revenues to pay for the programs.” (CSBA 11, supra, 192

Cal.App.4th at p. 787.) The court determined the practice of appropriating only $1,000
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for mandated programs, with the intention to pay the remainder later, did not comply with
the State’s constitutional and statutory obligations to fund the mandates. (Id. at p. 785.)

Here, we face a different question: whether it is constitutional for the Legislature
to consider funds it already provides school districts and county offices of education as
“offsetting revenue.” (§ 17557, subd. (d)(2)(B); Ed. Code, § 42238.24.) By doing so, the
Legislature does not require “the local entities to use their own revenues to pay for the
programs.” (CSBA II, supra, 192 Cal.App.4th at p. 787.) Hence, there is no conflict with
the constitutional obligation to reimburse for mandated programs. (Fresno, supra, 53
Cal.3d at p. 487 [article XIII B, section 6 protects “the tax revenues of local governments
from state mandates™].)

CSBA and the School Districts contend that section 17557, subdivision (d)(2)(B)
is susceptible to a “broad” and “narrow” construction, and that only the narrow one,
which incorporates the “limiting language” of section 17556, subdivision (e), is
constitutional, Section 17556, subdivision (e) provides the Commissidn shall not find a
reimbursable mandate if the statute includes “additional revenue that was specifically
intended to fund the costs of the state mandate . . . .” Because section 17557, subdivision
(d)(2)(B) incorporates this “limiting language,” CSBA and the School Districts contend it
must be interpreted to mean “ ‘offsetting revenues’ ” are “ ‘specifically intended” ™ to
fund the mandate.

We disagree. In construing a statute, our task is to determine the Legislature’s
intent and purpose for the enactment. (People v. Tindall (2000) 24 Cal.4th 767, 772
(Tindall).) We look first to the plain meaning of the statutory language, giving the words
their usual and ordinary meaning. (Zbid.) If there is no ambiguity in the statutory
Janguage, its plain meaning controls; we presume the Legislature meant what it said.
(Ibid.)

Here, section 17557, subdivision (d)(2)(B) addresses amendments to parameters
and guidelines for reimbursement of a mandate, and it expressly provides the State can
request the Commission to amend parameters and guidelines for reimbursement to

“[u]pdate offsetting revenues . . . that apply to the mandated program and do not require
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a new legal finding that there are no cosis mandated by the state pursuant to subdivision
(e) of section 17556.” (§ 17557, subd. (d)(2)(B), italics added.)

This language, by its plain terms, implies the opposite of what CSBA and the
School Districts contend it implies. Under their proposed narrow construction,

“ ‘offsetting revenues’ ” must be “specifically intended” to fund the mandate. But
section 17557, subdivision (d}2)(B) provides that offsetting revenues can be identified
that do not require a new legal finding of no costs pursuant to subdivision (e) of section
17556, and hence, that were not * ‘specifically intended’ ” to fund the mandate.

(§§ 17557, subd. (d)(2)(B), 17556, subd. (¢).) We reject the narrow interpretation of
these statutes proposed by CSBA and the School Districts because it does not comport
with their plain language, and “ ¢ “the Legislature is presumed to have meant what it
said.” * * (Tindall, supra, 24 Cal.4th at p. 772.)

Finally, CSBA and the School Districts argue the State’s position would
“necessarily” require reimbursement for some school districts but not others because
wealthier districts that receive only nominal state funding “would continue to be entitled
to receive reimbursement while districts receiving state funding would not.” The trial
court did not address this argument in part because CSBA and the School Districts
presented no evidence to support it. For the same reason, we do not consider it. In any
event, this argument does not pertain to the constitutionality of the statutes at issue under
article XIII B, section 6.

We acknowledge that by enacting Education Code section 42238.24, the
Legislature may have largely eliminated the State’s obligation to reimburse school
districts and county offices of education for the GR Mandate without actually providing

any new or additional funding.® We emphasize that our decision affirming the

§ Based on the materials in the record, it appears that Education Code section

42238.24 will not entirely eliminate the obligation because it focuses on the costs of
teacher salaries and benefits. The parameters and guidelines for reimbursement of the
GR Mandate also identify the costs of acquiring additional space, remodeling existing
spaces, and supplies, as reimbursable costs.
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constitutionality of a particular statute “is not in any sense an endorsement” of it. (Sania
Monica Beach, Ltd. v. Superior Court (1999) 19 Cal.4th 952, 962.) “Courts have nothing
to do with the wisdom of laws or regulations . . . . The only function of the courts is to
determine whether the exercise of legislative power has exceeded constitutional
limitations.” (Lockard v. City of Los Angeles (1949) 33 Cal.2d 453, 461-462.)
Moreover, “there is no basis for applying section 6 as an equitable remedy to cure the
perceived unfairness resulting from political decisions on funding priorities.” (City of
San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1817.) Here, given that the
State, through its budget acts, provides funding to school districts and county offices of
education in amounts it deems sufficient to ensure the local entities do not have to rely on
local revenues to pay the costs of the GR Mandate, we discern no conflict with article
XIII B, section 6, of the California Constitution.

B. Section 17557, Subdivision (d)(2)(B), as Applied in Education Code
Section 56523, Subdivision (f), Does Not Violate Article XIII B, Section 6

For similar reasons, section 17557, subdivision (d)(2)(B), as applied in Education
Code section 56523, subdivision (f), which concerns the BIP Mandate, does not violate
the constitutional obligation to reimburse local governments for mandates. The statute at
issue provides “[clommencing with the 201011 fiscal year, if any activities authorized
pursuant to this chapter and implementing regulations are found be a state reimbursable
mandate . . . , state funding provided for purposes of special education [in] the annual
Budget Act shall first be used to directly offset any mandated costs.” (Ed. Code,

§ 56523, subd. (f).)

The Commission addressed this statute in its 2013 statement of decision regarding
the parameters and guidelines for reimbursement of the BIP Mandate. The Commission
noted the State currently provides over $3 billion in special education funding each year.
The Commission concluded that “[w]here the funding at issue is given by the state in the
first instance, the Commission must assume that the Tegislature acts consistently with the

Constitution if the Legislature designates a portion of those non-local funds to cover the
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costs of a mandated program or activity.” (Commission on State Mandates, Decision No.
CSM-4464, adopted Apr. 19, 2013, p. 57.)

CSBA and the School Districts point out the Commission was “required to
presuime the constitutionality of section 56523.” Administrative agencies, like the
Commission, have no power to declare a statute unconstitutional. (Cal. Const., art. III,

§ 3.5.) We, unlike the Commission, do have this power. (CSBA4 I, supra, 192
Cal.App.4th at pp. 785-790 [finding unconstitutional the practice of appropriating a
nominal amount for mandated programs].)

Nevertheless, we discern no conflict between the statutes at issue and the
California Constitution because they do not require schools to use local revenues to pay
for the BIP Mandate. (Fresno, supra, 53 Cal.3d at p. 487.) The BIP Mandate is
estimated to cost $65 million per year, but school districts and county offices of
education receive approximately $3 billion in special education funding. Given that
special education funding is sufficient to cover the costs of the BIP mandate, then section
17557, subdivision (d)(2)(B), as applied in Education Code section 56523, subdivision
(f), does not conflict with article XIII B, section 6 of the California Constitution.

In arguing otherwise, CSBA and the School Districts contend that “special
education is already significantly underfunded,” and section 56523 provides no actual
new funding. But even so, they never explain how these facts establish section 56523,
subdivision (f), requites school districts to use “their own local revenues™ to pay for the
BIP Mandate. By its plain terms, it directs them to use “state funding provided for
purposes of special education” to pay for the BIP Mandate, not local revenues. (Ed. Code
§ 56523, subd. (f).) Therefore, it does not violate article XIII B, section 6, of the
California Constitution.

IL.

Section 17557, Subdivision (d)(2)(B), as Applied, Does Not Violate
Separation of Powers Principles

Next, CSBA and the School Districts contend it violates article ITI, section 3, of

the California Constitution for the Legislature to allow state funding or special education
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funding to be identified as offsetting revenues for state-mandated programs. We
disagree.

A. Separation of Powers

“The powers of state government are legislative, executive, and judicial. Persons
charged with the exercise of one power may not exercise either of the others except as
permitted by this Constitution.” (Cal. Const., art. III, § 3.) “Although . .. article IIL,
section 3, may suggest a sharp demarcation between the operations of the three branches
of government, California decisions fong have recognized that, in reality, the separation
of powers doctrine ¢ “does not mean that the three departments of our government are not
in many respects mutually dependent” ’ [citation], or that the actions of one branch may
not significantly affect those of another branch.” (Superior Coitrr v. County of
Mendocino (1996) 13 Cal.4th 45, 52.) “Of necessity the judicial department as well as
the executive must in most matters yield to the power of statutory enactments.”
(Brydonjack v. State Bar of Cal. (1929) 208 Cal. 439, 442; accord, Mendocino, at p. 54.)

In California School Boards Assn. v. State of California (2009) 171 Cal.App.4th
1183 (CSBA 1), the court considered a statute directing the Commission to “set aside”
some test claim decisions and “reconsider” others. (/d. at p. 1192.) The court concluded
the legislation violated the separation of powers doctrine because “[a]s a quasi-judicial
decision maker, the Commission does its work independent of legislative oversight and is
not subject to review by the Legislature.” (Jd. at p. 1199.) The Commission “has the sole
and exclusive authority to adjudicate whether a state mandate exists.” (/d. at p. 1200.) If
dissatisfied with the Commission’s decision, the state can file a proceeding pursuant to
Government Code section 17559. (Ibid.) But once the Commission’s decisions are final,
and have not been set aside by a court, the Legislature does not have the power to direct
the Commission to set them aside or reconsider them. (/d. at pp. 1200-1201.)

B. Government Code Section 17557, Subdivision (d)(2)(B), as Applied in
Education Code Section 42238.24, Does Not Violate Separation of Powers
Principles

CSBA and the School Districts contend “the Commission and courts have
previously rejected the argument that the State’s general funding for the education
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program can lawfully ‘offset’ its reimbursement obligations. The administrative decision
and judicial review are both final. Education Code section 42238.24 is therefore a
transparent attempt to overturn these final administrative and judicial decisions . . . .”
This argument relies on the Commission’s 1987 decision recognizing the GR mandate, its
1988 decision that staffing for the new science classes was a reimbursable cost, a 2004
Sacramento County Superior Court decision regarding offsetting savings, and the
Commission’s 2008 adoption of parameters and guidelines for reimbursement of the GR
mandate.

We disagree the statutes at issue violate separation of powers principles. First, this
legislation is not an attempt to overturn the Commission’s 1987 decision that recognized
the existence of the GR Mandate or its 1988 decision that staffing costs are reimbursable.
The question here is not whether the GR Mandate exists or whether staffing costs are
reimbursable, but whether it is constitutional for the Legislature to require school districts
and county offices of education to rely on “state funding” they already receive to pay for
the costs of the GR Mandate. Second, the legislation does not seek to overturn the
Sacramento County Superior Court’s 2004 decision, where the court determined that
savings attained by laying off teachers for non-mandated courses should not be
considered offsetting savings. That decision did not address offsetting revenues.

Third, and most importantly, there is some tension between the 2010 legislative
changes and the Commission’s 2008 determination that “revenue limit apportionments
made to school districts . . . cannot be considered offsetting revenue under article XIII B,
section 6 of the California Constitution.” The statutes at issue seek to identify “state
funding” as “offsetting revenue” (§ 17557, subd. (d}2)}B); Ed. Code, § 42238.24), but
state funding, up until the 2013-2014 fiscal year, included revenue limit apportionments.
The State contends. Education Code section 42238.24, which became effective October
19, 2010, applies “prdspectively only.” According to the State, it does not violate
separation of powers principles for the Legislature to “abrogate” the Commission’s 2008

decision prospectively. We requested supplemental briefing on whether Education Code
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section 42238.24 also applies retroactively, to claims for reimbursement of the costs of
the GR Mandate preceding the 20102011 fiscal year.

Having reviewed the supplemental briefs, we conclude the statute does not apply
retroactively. It is within the power of the Legislature to amend statutes to overrule a
judicial decision. (McClung v. Employment Development Dept. (2004) 34 Cal.4th 467,
473-474 (McClung).) It is presumed those changes apply prospectively, not
retroactively, because of  ‘the unfairness of imposing new burdens on persons after the
fact.” ” (Id. at p. 475) For this reason, a “ ‘statute may be applied retroactively only if it
contains express language of retroactivity or if other sources provide a clear and
unavoidable implication that the Legislature intended retroactive application.” * (/bid.)

The text of the statutes does not contain express language of retroactivity; instead,
Education Code section 42238.24 prdvides the costs of teacher salaries and benefits
“shall be offset” by state funding, and Government Code section 17557, subdivision
(d)(2)(B), refers to “updating” offsetting revenues. (§ 17557, subd. (d)(2)(B); Ed. Code,
§ 42238.24.) In arguing the statutes apply prospectively only, the Commission points to
a budget committee analysis of Assembly Bill No. 1610. It provides Education Code
section 42238.24 was intended to: “Limit state costs for the High School Science
Graduation mandate claim (about $2 billion in past costs and $200 million annually in
ongoing costs) by directing [local education agencies] to use state apportionment and
flexible categorical funding to cover related costs. Requires districts to first fund teacher
salary costs for courses required by the state when determining the proportion of their
budgets statutorily required to be expended for the salaries of classroom teachers.”
(Assem. Com. on Budget, Floor Analyses, Concurrence in Sen. Amends. to Assem. Bill
No. 1610 (20092010 Reg. Sess.), as amended Oct. 7, 2010, p. 2.) But this statement

cuts both ways in that it refers to limiting both past costs and ongoing costs.
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A DOF enrolled bill report is more helpful.® It provides that Education Code
section 42238.24 “would require districts and counties to offset Graduation
Regquirements mandate costs first with State-provided funds, which should minimize the
State’s exposure to hundreds of millions of dollars of new annual costs.” (Cal. Dept. of
Finance, Enrolled Bill Rep. on Assem. Bill No.1610 (2009-2010 Reg. Sess.), as amended
Oct. 7, 2010, p. 4.) This reference to minimizing “new annual costs” suggests the statute
applies prospectively only. '

Moreover, the DOF’s discovery responses are consistent with this interpretation.
In response to an interrogatory requesting the DOF to identify all potentially offsetting
revenues for the GR Mandate pursuant to Education Code section 42238.24 since 2009,
the DOF identified revenues starting in the 2010-2011 fiscal year. In the absence of “ ‘a
clear and unavoidable implication that the Legislature intended retroactive application,” *
we interpret Education Code section 42238.,24 to apply to claims for reimbursement of
the GR Mandate beginning in the 2010-2011 fiscal year. (McClung, supra, 34 Cal.4th at
pp. 475-477 [holding change to employment law that abrogated California Supreme
Court’s decision did not apply retroactively to conduct predating its enactment].)

In their supplemental brief, CSBA and the School Districts contend Education
Code section 42238.24 “operates retroactively in that it was intended to, and did, ‘affect
rights, obligations, acts, transactions and conditions which [were] performed or exist[ed]
prior to the creation of the statute.” * This approach conflates the issue of whether a
statute impacts antecedent rights and obligations with the issue of whether it operates
retroactively. “[A] statute that interferes with antecedent rights will not operate
retroactively unless such retroactivity be ‘the unequivocal and inflexible import of the
terms, and the manifest intention of the legislature.” ” (McClung, supra, 34 Cal.4th at
p. 475.)

? An enrolled bill report is prepared by the executive branch for the Governor after a

bill has passed both legislative houses and before it has been signed. (Flsner v. Uveges
(2004) 34 Cal.4th 915, 934.) Although not entitled to great weight, courts consider them
“instructive on matters of legislative intent.” (Id. at p. 934, fn. 19.)
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Education Code section 42238.24 does interfere with antecedent rights and
obligations because, beginning with the 20102011 fiscal year, it requires school districts
and county offices of education to treat state funding, including revenue limit
apportionments, as offsetting revenue when sceking reimbursement for the costs of
teacher salaries and benefits under the GR Mandate. (§ 17557, subd. (d)(2); Ed. Code,

§ 42238.24.) But this change, in and of itself, does not violate the doctrine of separation
of powers. It abrogates the Commission’s 2008 decision, but “[o]ver time, any patticular
decision of the Commission may be rendered obsolete by changes in the law and material
circumstances that originally justified the Commission’s decision.” (CSBA4 I, supra, 171
Cal.App.4th at p. 1202.)

What the Legislature cannot do is order the Commission to set aside or reconsider
its previous decision. (CSBA I, supra, 171 Cal.App.4th at pp. 1199-1202.)!% The
Commission’s 2008 determination will continue to apply to claims for reimbursement
preceding the 2010-2011 fiscal year. As the State observes, the Commission’s 2008
determination “continues to apply to costs claimed prior to the enactment of the statute.”
In other words, for reimbursement claims for the cost of teacher salaries and benefits
under the GR Mandate prior to the 20102011 fiscal year, revenue limit apportionments
cannot be considered offsetting revenue. As so construed, this exercise of legislative
power does not impermissibly encroach on the powers of the Commission, or otherwise

violate article ITI, section 3, of the California Constitution,

10 CBSA and the School Districts request we take judicial notice of the Sacramento
County Superior Court’s 2007 judgment in California School Boards Association, et al.
v. State of California, et al. (Super. Ct. Sacramento County, 2009, No. 06CS01335). We
deny this request. Generally, we do not take judicial notice of superior court judgments
because they have no precedential value. (Pereira-Goodman v. Anderson (1997) 54 -
Cal.App.4th 864, 872, fn. 5.) Moreover, the aspect of the superior court’s decision to
which CSBA and the School Districts seek to draw our attention is discussed in CSBA I,
supra, 171 Cal.App.4th at p. 1199, so there is no need for us to take judicial notice of the
superior court’s decision.
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C. Section 17557, Subdivision (d)(2)(B), as Applied in Education Code
Section 56523, Subdivision (f), Does Not Violate Separation of Powers
Principles

With regard to the BIP Mandate, the legislation at issue provides “[¢cJommencing
with the 201011 fiscal year, if any activities authorized pursuant to this chapter and
implementing regulations are found be a state reimbursable mandate pursuant to Section
6 of Article XIII B of the California Constitution, state funding proﬁded for purposes of
special education [in] the annual Budget Act shall first be used to directly offset any
mandated costs.” (Ed. Code § 56523, subd. (f).) According to the CSBA and the School
Districts, this statute, when used in conjunction with Government Code section 17557,
subdivision (d)}{(2)}(B), violates article IIL, section 3, of the Constitution because it was
intended to negate or nullify the Commission’s 2000 decision establishing the BIP
Mandate.

We disagree. First, these legislative changes do not question whether the BIP
Mandate exists; instead, they update the parameters and guidelines for reimbursement of
the BIP Mandate. (§ 17557, subd. (d}2)(B); Ed. Code, § 56523, subd. (f).) As CSBA
and the School Districts themselves acknowledge, “[t]he issue in this case is not whether
.. . mandates exist — clearly, they do — it is about what constitutes payment or
reimbursement for the mandate.” Second, by its express terms, Education Code section
56523, subdivision (f), applies to reimbursement claims “[cJommencing with the 2010—
11 fiscal year.” Because it applies prospectively only, it does not seek to set aside a prior,
final decision of the Commission and therefore does not encroach on the powers of the
Commission. (CSBA I, supra, 171 Cal.App.4th at pp. 1199-1201.)

CSBA and the School Districts contend the Commission’s 2000 determination
establishing the BIP Mandate “concluded that special education funding did not defeat
the mandate because such funding was not intended for the BIP Mandate.” They point to
the Commission’s 2013 decision adopting parameters and guidelines for reimbursement
of the BIP Mandate, wherein the Commission stated that Assembly Bill 1610 is intended

“to negate the Commission’s decision on reimbursement for this program,” and they
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point out the Commission’s decision establishing the BIP Mandate is “final and the
subsequent judicial review proceeding was dismissed by the State.”

However, in the Commission’s 2013 decision, the Commission found that
appropriations in the state budget for special education “are potentially offsetting from
July 1, 1993 until October 19, 2010, and must be deducted from a reimbursement claim
to the extent a district applied these funds to provide for BIPs mandated activities.”
(Commission on State Mandates, Decision No. CSM-4464, adopted Apr. 19, 2013,

p. 50.) The Commission also concluded the 2010 changes to Education Code section
56523 “transform potential offsets to required offsets, beginning in fiscal year 2010
2011.” (Id. at p. 55.) For the Commission, then, amending the parameters and guidelines
for reimbursement of the BIP Mandate in the ways required by Education Code, section
56523, subdivision (f), was not incompatible with its decision in 2000, establishing the
BIP Mandate. Section 17557, subdivision (d)(2)(B), as applied in Education Code,
section 56523, subdivision (f), does not violate the separation of powers doctrine.
II1.
The Court Abused Its Discretion by Denying Leave to Amend

CSBA and the School Districts argue the court abused its discretion when it
denied their motion for leave to amend their third amended petition. We begin with a
review of the procedural history associated with the request for leave to amend.

A.  Request for Leave to Amend

When the motion for a writ of mandate was under submission, CSBA and the
School Districts moved “to amend to conform to proof or correct an imperfection in
pleading.” They sought to amend their petition “to clarify that (1) the original reference
to ‘revenue limit funding® should currently be to the ‘local control funding formula’ and
[education protection account] funding, and (2) although [education protection account]
funding is a component of LCFF, it has a separate constitutional basis and is governed by
separate constitutional provisions.” About three weeks after the court issued its July 6,

2015 ruling denying their motion for a writ of mandate, CSBA and the School Districts
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filed a supplemental brief in support of their motion to amend, arguing the purpose of the
amendments was to address an argument not covered by the court’s ruling, namely,
whether using education protection account funds, pursuant to Education Code section
42238.24, to pay for the costs of the GR Mandate would violate article XIII, section 36,
of the California Constitution.

The court denied leave to amend, finding the proposed amendments did not
merely seek to conform the pleadings to proof, but instead sought to add a new legal
theory to the first cause of action. The court found the delay in presenting the new theory
was inexcusable because education protection account funding commenced in 2013. The
court also determined the State would be prejudiced by the “additional expense created
by a new round of briefing that could and should have been avoided.”

In response to requests for clarification, the court’s order stated its “ruling on the
Writ of Mandate, which was necessarily limited by the motion itself to the Second Cause
of Action, has resolved the issues rajsed by the First Cause of Action for Declaratory
Relief.” The court indicated it “has ruled that the State can constitutionally designate
certain revenues as offsetting revenues that will reduce or eliminate the State’s
reimbursement obligation. Petitioners conceded that this was the issue raised in the First
and Second Causes of Action, and cannot now disclaim that the First Cause has been
resolved.”

B. The Court Abused Its Discretion by Denying ILeave to Amend to Add a
New Legal Theory

Trial courts are vested with the discretion to allow amendments to pleadings “in
furtherance of justice.” (Code Civ. Proc., §§ 473, subd. (a)(1), 576.) Trial courts should
liberally permit such amendments. (Klopstockv. Superior Court (1941) 17 Cal.2d 13,
19; Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 760 (Atkinson); Hirsa v. Superior
Court (1981) 118 Cal.App.3d 486, 488-489 (Hirsa).) If the proposed amendment will
not prejudice the adverse party, it may be an abuse of discretion to deny leave to amend.,
(Atkinson, supra, 109 Cal. App.4th at p. 761.) Nonetheless, a trial court may deny leave

to amend when there is unwarranted delay in seeking it. (Record v. Reason (1999) 73
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Cal.App.4th 472, 486 (Reason); Magpali v. Farmers Group, Inc. (1996) 48 Cal.App.4th
471, 486487 (Magpali).)

Here, we conclude the court abused its discretion by denying leave to amend to
add an additional legal theory. The court identified the “additional expense created by a
new round of briefing” as prejudicial to the State, but we cannot agree this cost was
unduly prej udicial. First, at the time of the request for leave to amend, there were still
other causes of action pending against the State, so the partics anticipated further briefing
with or without the amendment. Second, it is “irrelevant that new legal theories are
introduced as long as the proposed amendments ‘relate to the same general set of facts.” ”
(Kittredge Sports Co. v. Superior Court (1989) 213 Cal.App.3d 1045, 10438.) Here,
CSBA and the School Districts sought to allege that if the State considered education
protection account funding an offset under Education Code section 42238.24, then the
statute would violate article 11, section 36 of the California Constitution, which provides
that county offices of education and school districts “shall have sole authority to
determine how the moneys received from the Education Protection Account are spent
....” (Cal. Const., art. XIII, § 36, subd. (€)(6).) This proposed amendment relates to the
same statutory scheme already under consideration, so the court should not have denied
leave to include it.

Third, “[a]s a general rule, where the evidence to support the cause of action in the
amendment is already before the court, the opposing party will not experience prejudice
if the amendment is allowed.” (County Sanitation Dist. No. 2 v. County of Kern (2003)
127 Cal.App.4th 1544, 1618.) The State does not contend the proposed amendment
would have required additional discovery or evidence. The costs of additional briefing
did not justify denying leave to amend.

Nor can We agree the delay in seeking leave to amend was inexcusable. Even
though CSBA and the School Districts sought leave to amend “four years into the case,”
the request was based on the State’s response to an interrogatory served in February
2015, only three months before the motion for leave to amend. In that interrogatory

response, the State indicated that “education protection account revenues are potentially
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offsetting” for the GR Mandate. In denying leave to amend, the court stated CSBA and
the School District knew about education protection account funding when they filed
their third amended petition in February 2014, and they should have made allegations
regarding education protection account funding in the third amended petition, or raised
the argument associated with this funding in the motion for a writ of mandate. But the
State did not indicate until its February 2015 discovery response that it considered
education protection account revenues potentially offsetting for the GR Mandate;
therefore, there was no reason for CSBA and the School Districts to include allegations
regarding these revenues in their third amended petition.

In defending the court’s decision, the State relies on Reason, supra, 73
Cal.App.4th 472, but the case is distinguishable. In Reason, the court denied leave to
amend where the appellant “had knowledge of the circumstances on which he based the
amended complaint on the day he was injured . . ..” (Zd. ét pp. 486—487.) But here, the
request for leave to amend was not based on events known when the case commenced or
when the third amended petition was filed; instead, it was based on the State’s indication
in its February 2015 discovery responses that it considered education protection account
funding as potentially offsetting.

It is true that CSBA and the School Districts could have raised this issue in their
motion for a writ of mandate, filed three weeks after the State’s discovery responses.
Nevertheless, their failure to do so was not so inexcusable as to overcome the liberal
policy permitting amendments to pleadings. (Atkinson, supra, 109 Cal.App.4th at p. 760;
Hirsa, supra, 118 Cal.App.3d at pp. 488-489.) This new theory did not undermine the
court’s ruling that the statutes at issue do not violate article XIII B, section 6, or article
II1, section 3, of the Constitution. The proposed amendment did not threaten to radically

alter the nature of the allegations. (Magpali, supra, 48 Cal.App.4th at p. 487 [denying
leave to amend in part because “adding the new cause of action would have changed the
tenor and complexity of the complaint.”].) Given that the court had yet to address legal
questions raised by the third and fourth causes of action, denial of leave to amend to add

a new legal theory was an abuse of discretion.
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We emphasize that, by remanding this matter to permit leave to amend, CSBA. and
the School Districts are not permitted to reargue whether section 17557, subdivision
(d)(2)(B), as applied in Education Code section 42238.24 and section 56523, subdivision
(f), violates article XITI B, section 6, or article III, section 3, of the California
Constitution. As part of its order denying the motion for a writ of mandate, the court also
determined CSBA and the School Districts are not entitled to a declaration these two
Education Code sections violate article XIII B, section 6, or the doctrine of separation of
powers, as alleged in the first cause of action. We remand for leave to amend to add one
other legal theory to the first cause of action; namely, whether it violates article 11,
section 36, of the California Constitution for the State to consider education protection
account funds as offsetting state funding under Education Code section 42238.24,

V.
The Court Erred by Dismissing the Third and Fourth Causes of Action

On January 7, 2016, five years and one day after this lawsuit commenced, the

State moved to dismiss it, arguing CSBA and the School Districts failed to bring the third
and fourth causes of action in the third amended petition to trial within five years. “An
action shall be brought to trial within five years after the action is commenced against the
defendant.” (Code Civ. Proc., § 583.310.) Relying primarily on Sagi Plumbing V.
Chartered Construction Corp. (2004) 123 Cal.App.4th 443 (Sagi Plumbing), the court
determined that the hearing on the second cause of action was “not the start of a trial that
would have disposed of the entire case.” The court found “the issues presented in the
First and Second cause of action are not precursors to the . . . issues raised in the Third
and Fourth Causes of Action, but rather are separate and distinct claims.” Therefore, the
court granted the motion to dismiss.

- The court’s reliance oh Sagi Plumbing was misplaced. In that case, a plumbing
contractor sued its general contractor for breach of contract based on the general
contractor’s failure to pay “on three unrelated projects.” (Sagi Plumbing, supra, 123

Cal.App.4th at p. 445.) On one of them, the Hollywood Bowl project, other
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subcontractors also sued the general contractor, and their cases were consolidated with
that of Sagi Plumbing. (/bid.)} The parties stipulated to bifurcate the consolidated action
from Sagi Plumbing’s two remaining claims arising out of the Inglewood High School
and Torrance High School projects. (Jd. at pp. 445-446.) Afier a trial in the consolidated
action, the parties agreed to sever Sagi Plumbing’s second and third claims to allow a
judgment to be entered in the consolidated action. (Id. at p. 446.)

The trial court subsequently granted a motion to dismiss the second and third
causes of action based on the failure to bring them to trial within five years. (Sagi
Plumbing, supra, 123 Cal.App.4th at p. 447.) The court of appeal affirmed, concluding
that “none of the issues determined in the Hollywood Bowl action related to any of the
issues to be tried in the causes of action based upon the Inglewood and Torrance High
School projects. Resolution of the Hollywood Bowl action did nothing to resolve any of
the issues in those two causes of action. Consequently, we reject appellant’s argument
that the trial of the Hollywood Bow] action constituted a partial trial of the remaining two
causes of action.” (Id. at p. 449.)

We are not persuaded a similar analysis applies here. CSBA and the School
Districts’ third cause of action alleged that amendments to Government Code section
17570 violate article XIII B, section 6, and article III, section 3, of the California
Constitution because they allow “the Commission to set aside final test claim decisions
and issue new test claim determinations based on any ‘change in mandate law.” ” Tt was
alleged Education Code sections 42238.24 and 56523 constituted * ‘changes in mandate
law’ ” that could be used to institute new test claims regarding the GR Mandate and the
BIP Mandate in violation of the Constitution. Therefore, the third cause of action
asseried the same type of constitutional challenge the court already addressed, and it
referred to the same two Education Code provisions. While the court’s analysis
regarding the second cause of action does not resolve the issues raised in the third cause
of action, the court’s prior analysis would surely have helped in their resolution.
Moreover, in addressing the motion for a writ of mandate on the second cause of action,

the court was required to master the complex statutory scheme associated with
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reimbursement of education mandates, and, by doing so, the court laid the groundwork to
tackle the legal issues raised by the third cause of action.

The same is true regarding the fourth cause of action. CSBA and the School
Districts alleged “the provisions of Government Code sections 17500 — 17617, as
amended over the past decade” violate article XIII B, section 6. This allegation appears
to encompass the issues already decided by the court, and adds the specific questions of
whether “the limited remedy afforded by Government Code section 17612(c) fails to
adequately protect the interests of school districts and county offices of education,” and
whether it is constitutional to require school districts opting into the block grant system to
waive their right to complete reimbursement. These questions concern the same statutory
scheme for reimbursement of education mandates. As such, they are related to the
questions previously decided, and this cause of action should not have been dismissed.

In arguing otherwise, the State contends the hearing on the writ of mandate does
not establish the case was brought to trial within five years because the hearing “was not
designed to dispose of the entire case.” The State relies on Berri v. Superior Court
(1955) 43 Cal.2d 856 (Berri), where the California Supreme Court stated “[t|he essential
thing is that the action be brought to a stage where final disposition is to be made of it.”
(Id. at p. 859-860.) Berri is inapposite because claims were not bifurcated in that case;
instead the California Supreme Court considered whether the trial court should have
entered a judgment of dismissal after sustaining a demurrer without leave to amend. (/&
at p. 858.)

Tn bifurcated cases, the remaining issues should be deemed * ‘brought to trial” ™ if
the court has decided contested issues “pettinent to resolving the outstanding issues.”
(Sagi Plumbing, supra, 123 Cal. App.4th at pp. 447, 448.) In In re Marriage of
Macfarlane & Lang (1992) 8 Cal.App.4th 247, the court held it was error to dismiss a
bifurcated marriage dissolution proceeding under the five-year statute where, in the first
stage of the proceeding, the court granted a judgment of dissolution after a contested
hearing, and where, at the second stage of the proceeding, the court had decided some,

but not all, contested property claims. (Id. at pp. 250-251,254--255.)
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Here, CSBA and the School Districts commenced this action in January 2011, and
they filed their third amended petition in February 2014, In November 2014, the court
granted a motion to bifurcate, and CSBA and the School Districts filed their motion for a
writ of mandate in March 2015. The court held a contested hearing on the motion in May
2015, and in July 2015, the court ruled on questions raised by the first and second causes
of action in the third amended petition. This ruling addressed questions pertinent to
resolving the remaining issues raised by the third and fourth causes of action. Thus, it
was sufficient to show the action had been “ ‘brought to trial’  for purposes of the five-
year statute.

In defending the court’s dismissal of the third and fourth causes of action, the
State relies on Lakkees v. Superior Court (1990) 222 Cal.App.3d 531 (Lakkees). The
case is distinguishable. In Lakkes, which concerned a bifurcated dissolution proceeding,
the court affirmed denial of a motion to dismiss because the five-year statute was “tolled
during the period in which a child support order [was] in effect.” (Id. at p. 534.) In dicta
not relevant to its holding, the court stated the hearing on marriage dissolution in the first
bifurcated part of the case did not constitute a “ ‘partial trial’ ” because the ex-husband
did not contest the dissolution, and the dissolution hearing did not bring the case to a
stage where final disposition of it could be made. (/d. at pp. 536-538.) But, depending
on the outcome of the first part of a bifurcated case, it may or may not finally dispose of
the whole case. By bifurcating a case, the court hopes to resolve a “pivotal issue” or
“simplify” the remaining issues. (In re Marriage of Macfariane & Lang, supra, 8
Cal.App.4th at p. 257.) Where, as here, there was a contested hearing on issues whose
resolution would have simplified or aided the court’s resolution of the remaining issues,
then this action was “brought to trial within five years.” (Code Civ. Proc., § 583.310.)

Courts have defined when an action is *“ ‘brought to trial” ” in a variety of ways for
purposes of the five-year statute. (/n re Marriage of Macfarlane & Lang, supra, 8
Cal.App.4th at p. 254.) “ ‘A “trial” is the examination before a competent tribunal,
according to the law of the land, of questions of fact or of law put in issue by pleadings,

for the purpose of determining the rights of the parties.” > (Ibid.) A trial involves “the
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determination of an issue of law or fact.” (Berri, supra, 43 Cal.2d at p. 859.) “ ‘A trial is
generally considered an adversary proceeding for the determination of a contested issue
arising out of pleadings in which a fact or conclusion of law is maintained by one party
and controverted by the other.” » (Lakkees, supra, 222 Cal.App.3d at p, 536.) Under
these definitions, this action was brought to trial as a result of the hearing on the motion
for a writ of mandate: the hearing was contested, and it resolved issues of law put in issue
by the pleadings for the purpose of determining the constitutional and statutory rights of
the parties.

Finally, the State argues public policy considerations support dismissal of this
case. The State argues it would have harmed all parties if the court’s 2015 hearing on the
motion for writ of mandate “reset the clock” on the need to bring the third and fourth
causes of action to trial. We give little weight to this concern in a case alleging the State
has delayed reimbursing the costs of education mandates for decades.

| DISPOSITION

The judgment is affirmed in part and reversed in part. We hold Government Code
section 17557, subdivision (d)(2)(B), as applied in Education Code sections 42238.24 and
56523, subdivision (f), does not violate article XIII B, section 6, or article III, section 3,
of the California Constitution. However, we reverse the court’s rulings on the motion for
leave to amend and the motion to dismiss. We remand this case to the Alameda County
Superior Court to allow CSBA and the School Districts to amend the first cause of action
to allege that identifying education protection account funding as an offset under
Education Code section 42238.24 violates article 111, section 36, of the California
Constitution. We also reverse the court’s dismissal of the third and fourth causes of
action. Each party shall bear its own costs on appeal. (Cal. Rules of Court, rule

8.278(2)(3), (5).)
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Simons, J.

Needham, J.
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Filed 2/7/18 (unmodified opn. attached)

CERTIFIED FOR PARTIAL PUBLICATION"

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FIRST APPELLATE DISTRICT
DIVISION FIVE

CALIFORNIA SCHOOL BOARDS
ASSOCIATION et al.,

Plaintiffs and Appellants,
V.
STATE OF CALIFORNIA et al.,

Defendants and Respondents.

THE COURT:

A1486006

(Alameda County
Super. Ct. No. RG11554698)

ORDER MODIFYING OPINION AND
DENYING REHEARING
[NO CHANGE IN JUDGMENT]

Appellants’ January 31, 2018 petition for rehearing is denied. It is ordered that the

opinion filed on January 16, 2018, be modified as follows.

On page 17, the last sentence of the second full paragraph, is amended to state:

But even if a school district’s ©

‘proceeds of taxes

5 5

include subventions received

from the state, we are not persuaded the reference to “state funding” in Education
Code section 42238.24 includes local tax revenues,

The modification effects no change in the judgment.

Dated: February 7, 2018

P.J.

* Pursuant to California Rules of Court, rules 8.1105(b) and 8.1110, this opinion is
certified for publication with the exception of Discussion parts III and I'V.
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