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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

THE PEOPLE OF THE STATE OF No. S
CALIFORNIA,
Plaintiff and Respondent, Court of Appeal No.
B271368
V.
JOHN R FONTENOT, (Los Angeles County
Defendant and Petitioner. Superior Court No.
NA093411)

TO THE HONORABLE TANI CANTIL-SAKAUYE, CHIEF
JUSTICE, AND TO THE HONORABLE
ASSOCIATE JUSTICES OF THE SUPREME COURT

ISSUE PRESENTED FOR REVIEW

Does this court’s holding in People v. Martinez (1999) 20 Cal.4th
225 that attempted kidnapping is a lesser included offense of
kidnapping remain good law in light of this court’s more recent
holdings in People v. Bailey (2012) 54 Cal.4th 740 and People v.
Robinson (2016) 63 Cal.4th 200?

NECESSITY FOR GRANTING REVIEW

Review is necessary to secure uniformity of decision. The Courts
of Appeal disagree regarding the continuing validity of certain older
decisions of this court, which held that attempts of particular crimes
were lesser included offenses of the completed crimes. (See People .
Martinez, supra, 20 Cal.4th 225 [attempted kidnapping] and People .
Kelly (1992) 1 Cal.4th 495 [rape].)



Division One of the First District Court of Appeal held that
Kelly’s conclusion that attempted rape was lesser included offense of
rape was no longer controlling on light of this court’s decision in
Bailey, supra, 54 Cal.4th 740. (People v. Braslaw (2015) 233 Cal.App.
4th 1239, 1248-1252; see Exh. A, at pp. 11-13.) Analyzed under the
tests set out in Bailey, attempted rape could not be justified as a lesser
included offense. (Braslaw, supra, at p. 1252.)

Here, in contrast to Braslaw, Division Seven of the Second
District Court of Appeal held that Martinez continued to control.
Attempted kidnapping would remain a lesser included offense of
kidnapping, regardless of Bailey, until this court directed otherwise.
Although the court of appeal could not reconcile Martinez and Bailey,
the court held that “as an intermediate appellate court, we ‘must accept
the law declared by courts of superior jurisdiction. It is not [our]
function to attempt to overrule decisions of a higher court.” (Exh. A, at
p. 15, citing Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d
450, 455.)

The court of appeal, however, noted “the apparent confusion in
the intermediate appellate courts following Bailey,” and the court
“respectfully suggest[ed] the Supreme Court provide further guidance
with regard to the issues surrounding attempted kidnapping.” (Exh. A,
at p. 16, fn. 5.)

STATEMENT OF THE CASE AND FACTS

Fontenot accepts the Court of Appeal’s procedural and factual
summaries, found at pages 2 through 5 of the slip opinion (Exh. A
hereto) as may be supplemented by factual information set forth in the

following arguments.



ARGUMENT

I. Review is Necessary to Secure Uniformity of Decisions
Regarding Whether Certain Attempts are Lesser Included
Offenses of Completed Crimes.

At oral argument in this case, neither respondent nor the Court
of Appeal were able to explain how attempted kidnapping satisfied the
necessary tests to be a lesser included offense of kidnapping. (See
Bailey, supra, 54 Cal.4th at p. 748.) Both the court and respondent,
however, cited Martinez, supra, 20 Cal.4th 225, as binding authority
that required the Court of Appeal to hold that attempted kidnapping
was nonetheless a lesser included offense.

Unsurprisingly, the Court of Appeal’s slip opinion does not
explain how attempted kidnapping meets the necessary tests, pointing
out that this court’s “rationale in Bailey appears to undermine its
conclusion in Martinez that attempted kidnapping is a lesser included
offense of kidnapping.” (Exh. A, at p. 15.) The Court of Appeal noted
in its slip opinion that Bailey specifically addressed Martinez and Kelly
but chose not to overrule those precedents:

Given that Bailey treated the Martinez analysis as
inapplicable to the situation before it, and the complexities
inherent in the law of attempt (see Bailey, supra, 54 Cal.
4th at p. 753 [“‘[t]he law of “attempt” is complex
and ... .... not always clear . . . how to apply”], we
decline to disregard Martinez’s express finding that
attempted kidnapping qualifies as a “lesser included
offense” of kidnapping. (Martinez, supra, 20 Cal.4th at p.
241.)

(Exh. A, at p. 15.) Thus, the Court of Appeal held that, per Martinez,
and until this court explicitly overruled Martinez, attempted
kidnapping remained a lesser included offense of kidnapping in the

courts of this state.



Although Bailey did not overrule Martinez or Kelly, what this
court said was that although Martinez and Kelly “have stated or applied
the general principle that attempt is a lesser included offense of any
completed crime, it is not applicable here, where the attempted offense
includes a particularized intent that goes beyond what is required by
the completed offense.” (Bailey, supra, 54 Cal.4th at p. 753.) Bailey did
not address whether attempted rape (Kelly) or attempted kidnapping
(Martinez) included such a particularized intent that went beyond what
was required by a completed kidnapping or a completed rape.

To secure uniformity of decision, review is necessary to decide
the question left undecided in Bailey —do Kelly and Martinez remain
good law? Do the crimes of attempted rape and kidnapping include a
particularized intent that goes beyond what is necessary for the

completed crimes?

A. Convicting a Defendant of an Uncharged Crime Violates the
Fifth And Sixth Amendments Unless The Uncharged Crime is a
Necessarily Included Offense of a Charged Crime.

“It is ancient doctrine of both the common law and of our
Constitution that a defendant cannot be held to answer a charge not
contained in the indictment brought against him.” (Schmuck v. United
States (1989) 489 U.S. 705, 717.) This stricture is based on due process
principles of notice and a defendant’s right to present evidence at trial.
(Id. at p. 718; see U.S. Const., 5th and 6th Amends.) If a prosecutor
could ask for a verdict on an offense whose elements were not charged,
the defendant’s “right to notice would be placed in jeopardy.” (Id. at
p- 718.) Thus, a defendant may not be convicted of an uncharged
offense unless the uncharged offense was necessarily included, and “To
be necessarily included in the greater offense the lesser must be such

that it is impossible to commit the greater without first having



committed the lesser.” (Schmuck v. United States, supra, 489 U.S. at
p-719.)
These principles derive from the common law:

At common law the jury was permitted to find the
defendant guilty of any lesser offense necessarily included
in the offense charged. This rule originally developed as an
aid to the prosecution in cases in which the proof failed to
establish some element of the crime charged.

(Beck v. Ala. (1980) 447 U.S. 625, 633.)
Because of these due process principles, “a court lacks
jurisdiction to convict a defendant of an offense that is neither charged

in the accusatory pleading nor necessarily included in the crime
alleged.” (In re Fernando C. (2014) 227 Cal.App.4th 499, 502-503.)

B. The Trial Court Added the Charge of Attempted Kidnapping
Only after Both Parties Presented their Evidence and Argued their
Cases.

In Fontenot’s case, only one crime was charged and tried:
kidnapping. (1CT 21, 68; 1RT 10, 90.) The court, however, found
Fontenot guilty of the uncharged crime of attempted kidnapping.
(1RT 101.)

After a court trial, the trial court found that the prosecution had
failed to prove a kidnapping: Fontenot had been prevented from
moving M beyond the small lobby area “Isn’t that the classic attempt?
Aren’t we talking about a classic attempt in this situation?” (1RT 98.)
The trial court found the following:

I feel there was definitely a crime but I don’t believe
it was a completed kidnapping. I think it was an attempt
and, of course, it goes from an attempt, all of a sudden
becomes a specific intent crime, which I find was there



and I’m going to find the defendant not guilty of
kidnapping but guilty of the attempt kidnapping.

(1RT 101.)

The following day, Fontenot’s counsel filed a brief arguing that
attempted kidnapping was not a necessarily included offense of
kidnapping and that the court could not lawfully convict Fontenot of
the uncharged attempt. (SCT 1-3.)

The trial court disagreed. (1RT 108.) Citing People v. Crary
(1968) 265 Cal.App.2d 534, the court stated “I think that resolves the
issue.” (1RT 108.) Defense counsel argued that more recent precedents
made it plain that attempted kidnapping was not a necessarily included
offense because it required the additional element of specific intent, and
thus, the court could not lawfully convict Fontenot of the uncharged

attempt. (1RT 109.) The court denied defense counsel’s motion.
(1RT 110.)

C. Convicting Fontenot of the Uncharged Crime of Attempted
Kidnapping Violated the Notice and Trial Guarantees of the Fifth and
Sixth Amendments Because Attempted Kidnapping is Not a Lesser
Included Offense of Kidnapping.

This court has:

applied two tests in determining whether an uncharged
offense is necessarily included within a charged offense:
the “elements” test and the “accusatory pleading” test.
[Citation.] The elements test is satisfied if the statutory
elements of the greater offense include all of the statutory
elements of the lesser offense, such that all legal elements
of the lesser offense are also elements of the

«c

greater. [Citation.] In other words, ““[I]f a crime cannot be
committed without also necessarily committing a lesser

offense, the latter is a lesser included offense within the
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former.”” [Citations.] Under the accusatory pleading test,
a lesser offense is included within the greater charged
offense if the facts actually alleged in the accusatory
pleading include all of the elements of the lesser offense.

(Bailey, supra, 54 Cal.4th at p. 748.) Attempted kidnapping does not
meet either of these tests. Moreover, a charge of attempted kidnapping
makes additional defenses available to the defendant that are not

available against a charge of kidnapping.! (See Braslaw, supra, 233
Cal.App.4th at pp. 1249-1250; Exh. A, at p. 14.)

1. Attempted Kidnapping Is Not a Necessarily Included
Offense of Kidnapping.

There are two tests for determining whether an uncharged
offense is necessarily included within a charged offense: “the ‘elements’
test and the ‘accusatory pleading’ test.” (Bailey, supra, 54 Cal.4th at
p. 748.)

Examining the question in light of Schmuck v. United States,
supra, 489 U.S. 705, People v. Robinson, supra, 63 Cal.4th 200, and
People v. Bailey, supra, 54 Cal.4th 740, and applying the necessary tests,
it is plain that attempted kidnapping is not a necessarily included
offense of kidnapping.

In the simplest terms, attempted kidnapping fails the elements
test because kidnapping requires only general intent, and attempted
kidnapping requires specific intent. (See People v. Hamernik (2016) 1
Cal.App 5th 412, 420.) According to this court, the

elements test is satisfied if the statutory elements of the
greater offense include all of the statutory elements of the
lesser offense, such that all legal elements of the lesser
offense are also elements of the greater. In other words,

! For example, voluntary intoxication and unreasonable mistake of fact.

(Exh. A, at p. 14.)
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[I]f a crime cannot be committed without also
necessarily committing a lesser offense, the latter is a lesser

>

included offense within the former.”

(Bailey, supra, 54 Cal.4th at p. 748, quoting People v. Reed (2006) 38
Cal.4th 1224, 1227.)

Here, the statutory elements of kidnapping do not include all of
the statutory elements of attempted kidnapping: an attempted
kidnapping requires specific intent, and kidnapping does not. “Because
the act constituting a criminal attempt ‘need not be the last proximate
or ultimate step toward commission of the substantive crime,” criminal
attempt has always required ‘a specific intent to commit the
crime.”” (People v. Chance (2008) 44 Cal.4th 1164, 1170, quoting People
v. Kipp (1998) 18 Cal.4th 349, 376.) Kidnapping, by contrast, is a
“general intent crime” that contains no statutory element requiring
proof of specific intent. (People v. Bell (2009) 179 Cal.App.4th 428, 435,
fn. 2.) Kidnapping requires proof of just three elements: “(1) a person
was unlawfully moved by the use of physical force or fear; (2) the
movement was without the person’s consent; and (3) the movement of
the person was for a substantial distance.” (1d. at p. 435; see also People
v. Rountree (2013) 56 Cal.4th 823 853; People v. Castarieda (2011) 51
Cal.4th 1292, 1319; Pen. Code, § 207.) Attempted kidnapping requires
an additional element, specific intent, and:

When a specific intent is an element of the offense it
presents a question of fact which must be proved like any
other fact in the case. It is nonetheless a question of fact
though it cannot be proved by direct and positive
evidence. All the circumstances surrounding the act
furnish the evidence from which the presence or absence
of the specific intent may be inferred by the jury; and no
presumption of law can ever arise that will decide it.

(People v. Cole (1985) 165 Cal.App.3d 41, 48.)
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Likewise, attempted kidnapping does not satisfy the accusatory
pleadings test because the pleadings did not provide constitutionally
adequate notice or opportunity to defend insofar as the information
charged the crime using the statutory definition of the charged offense,
kidnapping, without referring to the particular facts of the offense. (See
People v. Robinson, supra, 63 Cal.4th at p. 207.)

Here, the information charged

On or about September 15, 2002, in the County of
Los Angeles, the crime of KIDNAPPING-PC208(B)-
SPEC ALLEG-VICT UNDER 14, in violation of
PENAL CODE SECTION 207(a), a Felony, was
committed by JOHN REYNOLD FONTENOT, who
did unlawtully, forcibly, and by instilling fear, steal, take
hold, detain and arrest MADELINE C. in LOS
ANGELES County, California, and did take the said
MADELINE C. into another country, state, county and
another part of LOS ANGELES County.

(1CT 21.)
The statute reads:

Every person who forcibly, or by any other means of
instilling fear, steals or takes, or holds, detains, or arrests
any person in this state, and carries the person into
another country, state, or county, or into another part of
the same county, is guilty of kidnapping.

(Pen. Code, § 207, subd. (a).)

Plainly, the accusatory pleading merely repeated the statutory
language. It did not allege facts that could have been sufficient to

provide Fontenot with constitutionally adequate notice that he would

be called to defend against a charge of attempted kidnapping.
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2. There are Defenses to Attempted Kidnapping that Do
Not Apply to a Kidnapping.

Attempted kidnapping is a specific intent crime. (People v. Cole,
supra, 165 Cal.App.3d 41, 47-48) Kidnapping is a “general intent
crime.” (People v. Bell, supra, 179 Cal.App.4th 428, 435.)

Specific intent crimes provide defenses that are not available to
general intent crimes. (See Braslaw, supra, 233 Cal.App.4th at pp.
1249-1250.) For example, “As a specific intent crime, attempted rape of
an intoxicated person hinges on a defendant’s actual intent and, thus, is
subject to a good faith, unreasonable mistake-of-fact defense.” (1bid.)
“Actual rape of an intoxicated person, however, is a general intent
crime, and, thus, is subject to a mistake-of-fact defense only if the
mistake was objectively reasonable.” (/d. at p. 1250.) In addition to a
good faith, mistake-of-fact defense, “Intoxication can negate the

required mental state of a specific intent crime ... .” (/bid.)

3. The Different Proof Requirements for Attempted Versus
Actual Kidnapping Mattered in the Present Case.

Fontenot’s case illustrates the important differences in proving
an attempted versus a completed kidnapping. At Fontenot’s trial on the
kidnapping charge, the only real issue was whether, by carrying M as
far as the lobby door, Fontenot had carried M a substantial distance?
(1RT 91, 93-94, 98.) The only relevant facts were that Fontenot carried
her as far as the door and got so far as placing his hand on the door
handle. (1RT 23-24.) The prosecutor had to prove precisely how far
Fontenot had carried away the victim and argue any differences in

character between the starting and ending places of that movement.

2 Fontenot testified that he had not seen, touched, approached, or
spoken to M that night, but the closing arguments showed this theory
was not being contested. (1RT 74-75.)
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The parties then argued whether the prosecution had proved the
movement was sufficiently substantial to support a kidnapping
conviction.

Because he was charged only with kidnapping, Fontenot’s intent
in opening the door and what he intended to do if he succeeded in
opening the door were not relevant. If he had only intended to take M
outside to the street, his specific intent may not have supported a
conviction for attempted kidnapping. (Cf. People v. Sheldon (1989) 48
Cal.3d 935, 952 [moving victim from a garage, to hallway in the house,
to the kitchen, and then to the den insufficient]; People v. Green (1980)
27 Cal.3d 1, 65, 67 [moving victim 90 feet insufficient]; People v. Brown
(1974) 11 Cal.3d 784, 788-789 [moving victim 75 feet insufficient];
People v. Thornton (1974) 11 Cal.3d 738, 767 [moving victim from
front to back of laundromat insufficient]; People v. Daly (1992) 8
Cal.App.4th 47, 56 [moving victim 40 feet insufficient]; People v. John
(1983) 149 Cal. App. 3d 798, 804-810 [moving victim 465 feet
asportation insufficient].)

The critical point is that the kidnapping charge did not give
Fontenot notice that his specific intent was a necessary element that the
prosecution needed to prove. The information did not give him notice
that he would need to defend himself against an inference that he
intended to carry M away a substantial distance. (See People v. Fields
(1976) 56 Cal.App.3d 954, 957.) Lacking notice of this element, he did
not receive the trial and the notice the Fifth and Sixth Amendments
guaranteed.

For these same reasons, this court recently determined that
misdemeanor sexual battery (Pen. Code, § 243.4, subd. (e)(1)) was not a
necessarily included offense of sexual battery by misrepresentation of
professional purpose (Pen. Code, § 243.4, subd. (c)). (People .
Robinson, supra, 63 Cal.4th 200.) Sexual battery by misrepresentation

of professional purpose prohibited touching an intimate part of another
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person for a sexual purpose when “the victim is at the time unconscious
of the nature of the act because the perpetrator fraudulently
represented that the touching served a professional purpose.” (People .
Robinson, supra, 63 Cal.4th at p. 204.)

The court’s summarized its reasoning:

It is true that every defendant who commits sexual battery
by misrepresentation of professional purpose also
commits misdemeanor sexual battery: The victim has been
touched for a sexual purpose without consenting.
However, the victim’s lack of consent arises from a
particular circumstance created by the defendant's
misrepresentation. If the evidence does not support that
circumstance, the misdemeanor offense cannot stand on
the same factual foundation. Here, the evidence failed to
show that two of the victims’ consent was negated by
misrepresentation. That evidence was equally insufficient
to establish lack of consent for purposes of misdemeanor
sexual battery. Lack of consent may be shown in other
ways to prove the misdemeanor offense, but the jury did
not consider alternate grounds. Moreover, a charge of
sexual battery under section 243.4(c) does not notify the
defendant of the need to contest the consent issue on
any basis other than the alleged fraudulent
representation. Accordingly, misdemeanor sexual battery
cannot be deemed a lesser included offense of sexual
battery by misrepresentation of professional purpose.

(People v. Robinson, supra, 63 Cal.4th at pp. 204-205, bold added.) In
short, misdemeanor sexual battery was not a necessarily included
offense because that offense presented new and different questions of
fact: 1) of which the defendant did not have notice, and 2) concerning
which, the defendant had not had the opportunity to present evidence.
So too with the crimes of kidnapping and attempted kidnapping.

Attempted kidnapping presents a new, additional question of fact: did

16



the defendant specifically intend to move the victim a substantial
distance? Because a kidnapping charge does not put the defendant on
notice of this question, during a trial for kidnapping the defendant does
not have the opportunity to present evidence on this question.

Thus, it would be unconstitutional, after such a trial where this
question was not in dispute, to convict a defendant of attempted
kidnapping after he has been charged only with kidnapping. To do so
would violate the Sixth Amendment guarantee that “the accused shall
enjoy the right ... to be informed of the nature and cause of the
accusation.” (U.S. Const., 6th Amend.) It also violates the Fifth
Amendment guarantee that “No person shall be ... deprived of life,

liberty, or property, without due process of law.” (U.S. Const. 5th
Amend.)

CONCLUSION

For the foregoing reasons, Fontenot asks that this court grant
review and accept the Court of Appeal’s respectful suggestion that this
court “provide further guidance with regard to the issues surrounding

attempted kidnapping.” (Exh. A, at p. 16, fn. 5.)
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Appellant John Fontenot was charged with one count of
simple kidnapping. (See Pen. Code, § 207.) At a bench trial, the
court found Fontenot not guilty of kidnapping, but guilty of
attempted kidnapping.

Fontenot argues the court lacked jurisdiction to convict him
of attempted kidnapping because that offense was neither
charged in the accusatory pleading, nor necessarily included in
the alleged crime of kidnapping. Although Fontenot
acknowledges the California Supreme Court has previously held
that attempted kidnapping is a lesser included offense of
kidnapping (see People v. Martinez (1999) 20 Cal.4th 225, 241
(Martinez)), he contends that decision is no longer valid in light of
the Court’s subsequent decision in People v. Bailey (2012) 54
Cal.4th 740 (Bailey). We affirm, concluding we are bound by the
Court’s holding in Martinez.

FACTUAL BACKGROUND
A. Summary of Facts Preceding Trial

On March 23, 2016, the District Attorney for the County of
Los Angeles charged defendant John Fontenot with one count of
kidnapping. (Pen. Code, § 207, subd. (a).)! The information
further alleged that the victim of the kidnapping was under 14
years of age. (§ 208, subd. (b).)2

1 Unless otherwise noted, all further statutory citations are
to the Penal Code.

2 The information also included numerous special allegations
regarding prior offenses, asserting that Fontenot had suffered
three prior strike convictions within the meaning of the
California Three Strikes Law (§§ 667.5 and 1170.12), three prior



At a bench trial, Destiny L. testified that on the night of
September 15, 2012, she was babysitting a four-year-old child
named Madeline in the lobby of an apartment building.
Madeline was “playing dolls” with two other girls her age.
Sometime between 9:00 and 10:00 p.m., Destiny heard the lobby
door open, and saw Fontenot enter the building. He was
barefoot, wearing only underwear and a shirt. Destiny had
previously seen Fontenot washing himself with a hose located in
front of the building.

Fontenot approached the three girls, and told Madeline to
“come here.” He then grabbed Madeline’s arm, and pulled her
across the lobby, toward the exit of the building. As Fontenot
was pushing open the exit door, Destiny grabbed Madeline’s
other arm, and told the other two girls to run. Destiny then
kicked Fontenot, causing him to reach toward his leg, and release
Madeline. Destiny picked up Madeline, and brought her to the
family’s apartment.

A police officer involved in the investigation testified that
he arrived at the family’s apartment approximately one hour
after the incident, and saw Madeline wrapped in a blanket,
crying. The officer stated that the child looked scared and
“visibly shaken.”

Fontenot testified in his defense. He denied entering the
building, and denied touching the child. He admitted he had
used drugs in the past, but asserted that he had not used drugs
on the date of the incident.

At closing argument, the district attorney argued that the
evidence established Fontenot had used force to move Madeline

prison term felonies (§ 667.5, subd. (b)) and three prior serious
felonies (§ 667, subd. (a)).



without her consent, and that the only “issue” for the court to
decide was whether Madeline had been moved for a “substantial
distance.” The district attorney asserted that Destiny’s
testimony showed Fontenot had pulled Madeline across a fifteen-
foot wide apartment lobby, and had moved the child in a manner
that increased her risk of harm.

In response, defense counsel argued that while there was
sufficient evidence to support a finding that Fontenot had
attempted to kidnap Madeline, the evidence was not sufficient to
convict him of kidnapping: “The only issue is was this a
kidnapping or attempted kidnapping. ... [Y] ... []] You have an
attempt. And I'll submit it to the court. I think the evidence is
sufficient to show an attempt. It is not sufficient for actual
kidnapping. There is no substantial movement.”

The court agreed with defense counsel, explaining that
Fontenot’s actions constituted a “classic attempt” because he had
only moved the victim a “short distance” before Destiny
intervened. After hearing further argument, the court
announced its verdict: “I feel there was definitely a crime but I
don’t believe it was a completed kidnapping. I think it was an
attempt, and, of course, it goes from an attempt, all of a sudden
becomes a specific intent crime, which I find was there, and I'm
going to find the defendant not guilty of the kidnapping but
guilty of the attempted kidnapping.”

The next day, defense counsel submitted a letter brief
arguing that the court lacked jurisdiction to convict Fontenot of
attempted kidnapping because: (1) the district attorney had not
charged Fontenot with attempt; and (2) attempted kidnapping is
a specific intent crime, and therefore does not qualify as a lesser
included offense of kidnapping, a general intent crime. Although



defense counsel acknowledged the evidence “might support [an
attempt] conviction,” she argued the court had no authority to
“make a finding as to an uncharged offense.” After hearing oral
argument on the issue, the trial court ruled that attempted
kidnapping was necessarily included within the charged offense
of kidnapping. The court also found that Fontenot’s conviction
qualified as a third strike offense, and that he had suffered three
prior serious felony convictions and three prior prison term
felonies.

The court sentenced Fontenot to an aggregate term of 40
years to life in prison, which consisted of 25 years to life in prison
for the attempted kidnapping, plus three consecutive five-year
terms for the three prior serious felonies.

DISCUSSION

Fontenot argues the trial court had no authority to convict
him of attempted kidnapping because that offense was not
charged in the accusatory pleading, and is not a lesser included
offense of kidnapping. Although Fontenot acknowledges that our
Supreme Court has previously found attempted kidnapping to be
a lesser included offense of kidnapping (see Martinez, supra, 20
Cal.4th 225), he asserts the Court effectively overruled that
holding in Bailey, supra, 54 Cal.4th 740.

A. Summary of Relevant Law

“When a defendant pleads not guilty, the court lacks
jurisdiction to convict him of an offense that is neither charged
nor necessarily included in the alleged crime. [Citations.] This
reasoning rests upon a constitutional basis: “Due process of law
requires that an accused be advised of the charges against him in



order that he may have a reasonable opportunity to prepare and
present his defense and not be taken by surprise by evidence
offered at his trial.” [Citation.]’ [Citations.]” (People v. Lohbauer
(1981) 29 Cal.3d 364, 368-369; see also In re Fernando C. (2014)
227 Cal.App.4th 499, 502-503 [“Due process of law requires that
an accused be advised of the charges against him; accordingly, a
court lacks jurisdiction to convict a defendant of an offense that is
neither charged in the accusatory pleading nor necessarily
included in the crime alleged”].)

Simple kidnapping is “a ‘general intent crime” (People v.
Bell (2009) 179 Cal.App.4th 428, 435 (Bell); see also People v.
Davis (1995) 10 Cal.4th 463, 519) that requires the prosecution to
“prove three elements: (1) a person was unlawfully moved by the
use of physical force or fear; (2) the movement was without the
person’s consent; and (3) the movement of the person was for a
substantial distance.” [Citation.] This last element, i.e., that the
victim be moved a substantial distance, is called the ‘asportation’
element.” (Bell, supra, 179 Cal.App.4th at p. 435.) Attempted
kidnapping, in contrast, is a specific intent crime that has two
elements: a specific intent to commit kidnapping, and a direct
but ineffectual act done toward its commission. (See § 21a;
People v. Clark (2011) 52 Cal.4th 856, 948 [attempt to commit a
crime consists of two elements: a specific intent to commit the
crime, and a direct but ineffectual act done toward is
commission]; People v. Cole (1985) 165 Cal.App.3d 41, 47-48
[attempted kidnapping is a specific intent crime].)

In Martinez, supra, 20 Cal.4th 225, the defendant was
charged with simple kidnapping (§ 207, subd. (a)). The evidence
at trial showed the defendant had moved the victim 40 or 50 feet



from a residence before responding officers intervened. The jury
found the defendant guilty of kidnapping.

The Supreme Court granted review to clarify “the
asportation requirement [for] simple kidnapping, and articulate
what factors are appropriate to making that determination.”
(Martinez, supra, 20 Cal.4th at p. 229.) The Court explained that
1ts prior decisions had held “distance [was] . . . the sole criterion
for assessing asportation” in simple kidnapping cases. (Id. at
p. 234.) After reviewing the language and history of section 207,
the Court overruled those prior decisions, holding that the jury
could properly consider factors other than distance, including
“whether that movement increased the risk of harm above that
which existed prior to the asportation, decreased the likelihood of
detection, and increased both the danger inherent in a victim’s
foreseeable attempts to escape and the attacker’s enhanced
opportunity to commit additional crimes.” (Id. at p. 237.) The
Court also concluded, however, that this multi-factor asportation
standard could not be applied retroactively to the defendant, and
that there was insufficient evidence to sustain his kidnapping
conviction under the previously-applicable, distance-based
standard.

The Court further found that because there was insufficient
evidence to sustain the defendant’s kidnapping conviction, the
proper remedy was to modify the judgment to attempted
kidnapping: “Although we must reverse the kidnapping count,
[Penal Code] section 1181, subdivision 6,[3] authorizes us to

3 Section 1181, subdivision 6 states: “When the verdict or
finding is contrary to law or evidence, but if the evidence shows
the defendant to be not guilty of the degree of the crime of which
he was convicted, but guilty of a lesser degree thereof, or of a



reduce the conviction to the lesser included offense of attempted
kidnapping . . . in light of the record.” (Martinez, supra, 20
Cal.4th at p. 241.) The Court explained that the evidence at trial
conclusively established that “but for the prompt response of the
police, the movement would have exceeded the minimum
asportation distance set by [prior cases].” (Ibid.)

Two years later, in People v. Kelly (1992) 1 Cal.4th 495
(Kelly), the Court imposed a similar remedy after having reversed
a rape conviction. The defendant in Kelly was charged with rape
and several other offenses. The evidence at trial raised a factual
issue as to whether the victim had died before the sexual assault
occurred. The trial court instructed the jury that “[i]t is legally
possible to rape a dead body.” (Id. at p. 526.) The Supreme Court
found this instruction was erroneous, and that the error required
a reversal of the defendant’s rape conviction. The Court further
concluded, however, that “the error would not . . . have affected a
conviction of the lesser included offense of attempted rape,” and
modified the judgment of conviction to attempted rape. (Id. at
p. 528.)

In Bailey, supra, 54 Cal.4th 740, the defendant was
charged with “escape from custody,” in violation of Penal Code
section 4530, subdivision (b).” (Id. at p. 745.) The evidence at
trial showed the defendant was found “in an area where inmates
were not permitted without authorization.” (Id. at p. 744.)
During a subsequent investigation, prison officials determined
the defendant had reached the location by sawing through the

lesser crime included therein, the court may modify the verdict,
finding or judgment accordingly without granting or ordering a
new trial, and this power shall extend to any court to which the
cause may be appealed.”



bars of his cell window, and breaching several security fences.
The defendant was interrogated, and admitted he was trying to
escape the prison facility. At trial, however, the defendant
denied that he had been trying to escape, asserting he had cut
through several layers of prison security to attack another
inmate, against whom he held a grudge. The jury was instructed
that to constitute an escape, it was not necessary for the
defendant to have left the outer limit of the prison facility.
Instead, the defendant need only have passed beyond a barrier
intended to keep the prisoner within a designated area. The jury
found defendant guilty of escape.

The appellate court reversed based on instructional error,
concluding that the crime of escape requires an inmate to have
moved beyond the outer boundary of the prison facility. The
court further held that while there was sufficient evidence to
support a finding of attempted escape, it had no authority to
modify the judgment to that lesser offense because “attempt to
escape contains an element of specific intent to escape that
escape does not.” (Bailey, supra, 54 Cal.4th at p. 747.) Thus,
“attempted escape 1s not a lesser included offense of escape.”
(Ibid.)

The Supreme Court “granted review solely on the
modification issue.” (Bailey, supra, 54 Cal.4th at p. 747.) In its
analysis, the Court explained that under “section[] 1181,
subdivision 6, . . . an appellate court that finds that insufficient
evidence supports the conviction for a greater offense may, in lieu
of granting a new trial, modify the judgment of conviction to
reflect a conviction for a lesser included offense.” (Id. at p. 748.)
The Court further explained that “two tests [apply] in
determining whether an uncharged offense is necessarily



included within a charged offense: the ‘elements’ test and the
‘accusatory pleading’ test. [Citation.] The elements test is
satisfied if the statutory elements of the greater offense include
all of the statutory elements of the lesser offense, such that all
legal elements of the lesser offense are also elements of the
greater. [Citation.] In other words, “[I]f a crime cannot be
committed without also necessarily committing a lesser offense,
the latter is a lesser included offense within the former.”
[Citations.] Under the accusatory pleading test, a lesser offense
1s included within the greater charged offense if the facts actually
alleged in the accusatory pleading include all of the elements of
the lesser offense. [Citations.]” (Id. at p. 748.)

After concluding that the accusatory pleading test was
mnapplicable, the Court analyzed whether attempted escape was a
lesser included offense of escape under the elements test. The
Court explained that escape is a “general intent crime” that is
“completed when the prisoner wilfully leaves the prison camp,
without authorization. ...’ [Citations.] The only requisite for its
commission 1s that the defendant intentionally do the act which
constitutes the crime.” [Citation.] Thus, for instance, evidence
that a defendant was voluntarily intoxicated or intended to
return when he left is generally immaterial to the commission of
escape.” (Bailey, supra, 54 Cal.4th at p. 749.) Attempt to escape,
in contrast, “requires a specific intent to escape. . . . Thus, ‘[i]t is
not possible to attempt to escape without intending to escape.’
[Citation.]” (Ibid.) The Court held that because attempted
escape “requires additional proof that the prisoner actually
intended to escape,” it does not qualify as a “lesser included
offense of escape.” (Ibid.)
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In its analysis, the Court considered and rejected the
Attorney General’s assertion that “attempt is [always] a lesser
included offense of any completed crime.” (Bailey, supra, 54
Cal.4th at p. 747.) In support of this argument, the Attorney
General had cited language from prior Supreme Court decisions
stating that a crime cannot be “committed in the absence of an
attempt to commit it,” and “point[ed] to” Martinez and Kelly as
examples of cases in which the Court had previously “reduced a
general intent offense to an attempt to commit that offense.”
(Bailey, supra, 54 Cal.4th at p. 747.) The Court, however,
concluded those prior cases were not controlling, explaining:
“[T]he law of “attempt” is complex and fraught with intricacies
and doctrinal divergences. [Citation.] ‘As simple as it is to state
the terminology for the law of attempt, it is not always clear in
practice how to apply it.” [Citation.] Thus, ‘[w]e must not
generalize in the law of attempt.” [Citation.] Although the. ..
cases relied on by the Attorney General have stated or applied
the general principle that attempt is a lesser included offense of
any completed crime, it is not applicable here, where the
attempted offense includes a particularized intent that goes
beyond what is required by the completed offense.” (Id. at
p. 753.)

In People v. Braslaw (2015) 233 Cal.App.4th 1239, the
defendant was convicted of raping an intoxicated person. On
appeal, he argued the trial court was obligated to instruct the
jury on attempted rape of an intoxicated person, “contending the
crime 1s a lesser included offense of rape of an intoxicated
person.” (Id. at p. 1247.) In assessing this claim, the court
explained that under Bailey, “[a]ttempts are only lesser included
offenses if the sole distinction between the attempt and the
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completed offense is completion of the act constituting the crime.
[Citation.] If the attempt requires a heightened mental state, as
1s the case with attempts of many general intent crimes, the
attempt requires proof of an additional element and is therefore
not a lesser included offense.” (Id. at p. 1248.)

The court then analyzed the elements of the crimes at
issue, explaining that “[a]ctual rape of an intoxicated person is
....a general intent crime” (Braslaw, supra, 233 Cal.App.4th at
p. 1250), while attempted rape of an intoxicated person requires
specific intent to commit the crime. (Id. at p. 1249.) The court
also highlighted certain consequences that result from those
differing mental states. First, the court explained that “[a]s a
specific intent crime, attempted rape of an intoxicated person
hinges on a defendant’s actual intent and, thus, is subject to a
good faith, unreasonable mistake of fact defense.” (Id. at
p. 1249.) For the general intent crime of rape of an intoxicated
person, however, mistake of fact is available as a defense only “if
the mistake was objectively reasonable.” (Id. at p. 1250.) Second,
the court explained that while “[i]ntoxication can negate the
required mental state of a specific intent crime, such as
attempted rape of an intoxicated person,” intoxication cannot
negate the “general intent . . . mental state required for actual
rape of an intoxicated person.” (Ibid.) According to the court,
given “the significantly different intent requirements” between
the two offenses, “attempted rape of an intoxicated person is not
a lesser included offense of rape of an intoxicated person.” (Id. at
p. 1252.)

The court also addressed the Supreme Court’s prior
decision in Kelly, which had reversed a rape conviction, and
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12



attempted rape.” (Braslaw, supra, 233 Cal.App.4th at p. 1251
[citing and quoting Kelly].) The court concluded Bailey, rather
than Kelly was controlling, explaining: “Kelly significantly
predate[s] Bailey, and [did not] appl[y] the elements test set forth
in that case. In fact, . .. Kelly [did not] engage[] in any analysis
to establish that attempted rape is a lesser included offense of
forcible rape. Furthermore, the Supreme Court, in other, more
recent cases, has recognized that rape and attempted rape
require different kinds of intent. [Citations.] []] ... [] We
therefore conclude Bailey is controlling and compels the
conclusion attempted rape of an intoxicated person is not a lesser
included offense of rape of an intoxicated person.” (Braslaw,
supra, 233 Cal.App.4th at p. 1252.)4

B. We Are Compelled to Follow Martinez

Although Fontenot acknowledges Martinez “treated
attempted kidnapping as a lesser included offense of kidnapping”,
he argues that Bailey effectively overruled that portion of
Martinez, clarifying that when an attempted crime contains a
specific intent element that is not required to complete the
offense, the attempt is not a lesser included offense of the
completed crime. Fontenot further asserts that applying Bailey’s
framework here, attempted kidnapping, a specific intent crime, is
not a lesser included offense of kidnapping, a general intent

crime.

4 See also People v. Hamernick (2016) 1 Cal.App.5th 412
[applying Bailey and concluding that attempted possession of a
controlled substance is not a lesser included offense of
possession. |
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We agree that the analysis in Bailey suggests that if an
attempt requires a heightened mental state that is not required
to prove the completed crime, it does not qualify as a lesser
included offense. (See Braslaw, supra, 233 Cal.App.4th at p.
1248; People v. Ngo (2014) 225 Cal.App.4th 126, 156 [under

(103

Bailey, “when the completed offense is a general intent crime, an
attempt to commit that offense does not meet the definition of a
lesser included offense under the elements test because the
attempted offense includes a specific intent element not included
in the complete offense™]; People v. Mendoza (2015) 240
Cal.App.4th 72, 83 (Mendoza).) Moreover, as Fontenot correctly
notes, our courts have previously held that kidnapping is a
general intent offense (Davis, supra, 10 Cal.4th at p. 519; Bell,
supra, 179 Cal.App.4th at p. 435), and that attempted kidnapping
is a specific intent offense. (Cole, supra, 165 Cal.App.3d 41, 47-48
[attempted kidnapping requires specific intent].) Thus, as
discussed in Braslaw, certain defenses that negate specific intent,
including voluntary intoxication and unreasonable mistake of
fact, would presumably be available as defenses against
attempted kidnapping, but not available against a charge of
kidnapping. (See People v. Atkins (2001) 25 Cal.4th 76, 81-82
[evidence of intoxication is generally “inadmissible to negate the
existence of general criminal intent,” but admissible “to negate
the existence a specific intent”]; People v. Givan (2015) 233
Cal.App.4th 335, 350 [“for a general intent crime any mistake of
fact must be both reasonable and actual before it is presented to
the jury. [Citation.] In contrast, an unreasonable mistake of fact
may be asserted in a specific intent crime . . . so long as the
defendant had an actual mistaken belief’]; see also Mendoza,
supra, 240 Cal.App.4th. at p. 83.)
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The Court’s rationale in Bailey appears to undermine its
conclusion in Martinez that attempted kidnapping is a lesser
included offense of kidnapping. However as an intermediate
appellate court, we “must accept the law declared by courts of
superior jurisdiction. It is not [our] function to attempt to
overrule decisions of a higher court.” (Auto Equity Sales, Inc. v.
Superior Court (1962) 57 Cal.2d 450, 455 (Auto Equity).)

Martinez 1s a directly controlling case, and expressly states
that attempted kidnapping is a lesser included offense of
kidnapping. That language cannot be deemed dicta because the
Court did in fact reduce the defendant’s conviction to attempted
kidnapping, an offense that was neither charged in the
information nor pursued by the prosecution at trial. Moreover,
Bailey specifically cites Martinez as an example of a case in which
the Court had previously found it proper to “reduce a general
intent offense to an attempt to commit that offense.” (Bailey,
supra, 54 Cal.4th at p. 753.) Bailey does not contain any
language directly questioning Martinez’s continued validity in
kidnapping cases. Instead, Bailey explained that “[t]he law of
“attempt” is . . . fraught with intricacies and doctrinal
divergences.” (Ibid.)

Given that Bailey treated the Martinez analysis as
inapplicable to the situation before it, and the complexities
inherent in the law of attempt (see Bailey, supra, 54 Cal.4th at
p. 753 [“[t]he law of “attempt” is complex and .. .". ... not always
clear . .. how to apply”], we decline to disregard Martinez’s
express finding that attempted kidnapping qualifies as a “lesser
included offense” of kidnapping. (Martinez, supra, 20 Cal.4th at
p. 241.) We recognize that other courts have, as discussed above,
applied the Bailey analysis to crimes other than kidnapping,
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where there was no other binding Supreme Court precedent.
Here, however, there is direct authority.? Unless and until the
Court reverses Martinez, we are bound by that holding. (See
Auto Equity, supra, 57 Cal.2d at p. 455 [“Under the doctrine of
stare decisis, all tribunals exercising inferior jurisdiction are
required to follow decisions of courts exercising superior
jurisdiction. . . . The decisions of [the California Supreme Court]
are binding upon and must be followed by all the state courts of
California. . . .].)

DISPOSITION
The judgment is affirmed.

ZELON, Acting P. J.

We concur:

SEGAL, J. BENSINGER, J.*

5 In light of the apparent confusion in the intermediate

appellate courts following Bailey, we respectfully suggest the
Supreme Court provide further guidance with regard to the
1ssues surrounding attempted kidnapping.

* Judge of the Los Angeles Superior Court, assigned by the
Chief Justice pursuant to article VI, section 6 of the California
Constitution.
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