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PETITION FOR REVIEW

ISSUE PRESENTED

Does one who owns, possesses, or controls premises abutting a public
street have a duty to an invitee to provide safe passage across that public

street?

L
INTRODUCTION

On November 19,2010, Appellant Aleksandr Vasilenko (“Vasilenko™)
was struck by a car while crossing Marconi Avenue in the middle of the block
after having parked his car in an overflow parking lot located across the street

from Respondent Grace Family Church (“GFC”), and that was used by GFC.

Despite the fact that GFC does not own, possess or control the public
street, the Third Appellate District in a two-to-one decision held that GFC by
maintaining an overflow parking lot across the public street from the church,
exposed its invitees who utilized that lot to an unreasonable risk of harm in
having to cross the street, and thus owed them a duty to take steps to protect
against that risk. (Vasilenko v. Grace Family Church (2016) 248 Cal.App.4th
146.) In so doing, the Third Appellate District abrogated the longstanding
general rule that “[a] defendant cannot be held liable for the defective or
dangerous condition of property which it [does] not own, possess, or control.”
(Isaacs v. Huntington Memorial Hospital (1985) 38 Cal.3d 112, 134
(“Isaacs™); Alcaraz v. Vece (1997) 14 Cal.4th 1149 (“dlcaraz”); see also,
Carson v. Facilities Development Co. (1984) 36 Cal.3d 830, 848.) The
decision by the Third Appellate District, a copy of which is attached hereto, is



also contrary to appellate decisions such as Nevarez v. Thriftimart, Inc. (1970)
7 Cal.App.3d 799 (“Nevarez”), and their progeny, finding that a land owner or
land possessor owed no duty to one who was injured in a public street abutting
the land. Further, the Third Appellate District’s decision is an aberration in
that it ignores the longstanding precept that premises liability is predicated
upon the concept that possession includes the attendant right to manage and
control, justifying liability when one has failed to exercise due care in property
management. "[The right of supervision and control ‘goes to the very heart of

29

the ascription of tortious responsibility....” > (Connors v. Great Western Sav.
& Loan Assn. (1968) 69 Cal.2d 850, 874, [dis. opn. of Mosk, J.], cited with

approval in Preston v. Goldman (1986) 42 Cal.3d 108,119.)

The Third Appellate District has refashioned the rules of premises
liability contrary to the longstanding holding that absent statutory authority to
the contrary, a landowner is under no duty to maintain in a safe condition a
public street or sidewalk abutting upon his property (Sexton v. Brooks (1952)
39 Cal.2d 153, 157) or to warn travelers of a dangerous condition not created
by him but known to him and not to them (4 Miller & Starr, Cal. Real Estate
Digest, Premises Liability (3d ed. 2016 Update) §3, p. 6).

Vasilenko is inconsistent with, and contrary to, the great weight of
decisions from the California Court of Appeal holding that “[i]n premises
liability cases, summary judgment may properly be granted where a defendant
unequivocally establishes its lack of ownership, possession, or control of the
property alleged to be in a dangerous or defective condition." (Gray v. America
West Airlines, Inc. (1989) 209 Cal.App.3d 76, 81 (“Gray™); Seaber v. Hotel
Del Coronado (1991) 1 Cal.App.4th 481, 487 (“Seaber”);, Contreras v.
Anderson (1997) 59 Cal.App.4th 188, 197 (“Contreras™).)

e Mealbie R e



II.
WHY REVIEW SHOULD BE GRANTED

In Isaacs and Alcaraz, this Court previously articulated a clear rule as
to the liability of a possessors of land, which states that “[a] defendant cannot
be held liable for the defective condition of property which it [does] not own,
possess, or control.” Although the scope of premises liability has been greatly
expanded over the past 25 years, the Third Appellate District has now
extended the duty of alandholder beyond the landholder’s actual premises and
onto a public street that the defendant does not own, possess or control. The
imposition of such a duty is foreign to the concept upon which all premises
liability is based, i.e., that possession includes the attendant right to manage
and control, thereby justifying the imposition of a duty to exercise due care in
the management of the property. (Sprecher v. Adamson Companies (1981) 30
Cal.3d 358, 368; Isaacs, supra, 38 Cal.3d atp. 211.) The vast majority of cases
have universally treated the ownership, possession, or control of the premises
upon which a person is injured as dispositive of the issue of duty, and have
refused to deviate from the general principle. For example, in Owens v. Kings
Supermarket (1988) 198 Cal.App.3d 379, 386 (“Owens”), the fact that plaintiff
was injured while in the public street, rather than on the premises possessed by
the supermarket, precluded any finding of duty and was dispositive of the issue
of duty, even where it was alleged that the supermarket used the public
roadway where the plaintiff was injured as a parking area for customers.

(Owens, supra, 198 Cal.App.3d at p. 385.)

In contrast, while all parties agree that Vasilenko was injured on
property that was not owned, possessed, or controlled by GFC, the Third
Appellate District nevertheless refused to apply Isaacs and Alcaraz, and



instead, relied upon the reasoning of Barnes v. Black (1999) 71 Cal.App.4th
1473 (“Barnes”) and Bonanno v. Central Contra Costa Transit Authority
(2003) 30 Cal.4th 139 (“Bonanno”) to hold that this was not dispositive of the
issue of duty because the location of the overflow lot exposed GFC’s invitees
to an unreasonable risk of injury offsite. In so doing, the Third Appellate

District stated it was applying an exception to the general principle.

Barnes held that a landowner’s duty of care is not limited to injuries
that occur on premises owned or controlled by the landowner but encompasses
a duty to avoid exposing persons to risks of injury that occur off site if the
landowner’s property is maintained in such a manner as to expose persons to
an unreasonable risk of injury off-site. (Barnes, supra, 71 Cal.App.4th at p.
1478, italics added.) This holding seemingly conflicts with the principles set
forth in /saacs and Alcaraz by expanding the duty of care owed by landowners
to persons injured off-site, and utilizing Barnes, the Third Appellate District
takes the unprecedented and contradictory position to hold that a landowner
owes a duty to persons who are injured in a public street that abuts the
landowner’s premises. The Third Appellate District’s application of the
holding in Barnes contradicts the general principle, and blurs the line of when

a landowner’s liability is cut off.

The parameters of the duty owed by a land owner or land possessor to
invitees who are injured on a public street that abuts the premises of the land
owner or land possessor is a significant issue which must be defined. A
landowner who makes use of an off-site parking lot and in so doing does
nothing to make the adjacent public street any more dangerous than it already
may be, now must guarantee the safety of all those who make use of the

adjacent lot and cross the street. A landholder who does nothing to the



existing characteristics of the off-site parking lot, is now liable for injuries
occurring to persons crossing the public street from the adjacent lot. There is
no practical policy reason to create a duty of care under these circumstances
where the landholder has done nothing to create a risk that was not already
present on the public street nor done anything to create an increased risk in the

adjacent lot.

This Court previously found in Alcaraz that it had no occasion “to
decide under what circumstances, if any, a possessor of land may owe a duty
to warn persons on the property of a hazard located on adjacent property that
he or she does not own, possess, or control.” (4/caraz, supra, 14 Cal.4th at p.
1153.) In light of the conflict on the issue of duty for landowners created by
the decision of the Third Appellate District, which is certified for publication,
and the language in Barnes, this Court now has an opportunity to delineate the
circumstances under which a possessor of land may owe a duty to persons who
are injured on adjacent public property. Due to the ever expanding duty on
landowners promulgated by the appellate courts, review by this Court is
necessary to determine this significant issue, and is necessary to secure
uniformity in case law and to clarify the important issue whether a landowner
owes a duty to persons who are injured off-site, in a public street abutting the

premises owned, possessed, or controlled by the landowner.

II1.
BACKGROUND

On the evening of November 19, 2010, Appellant Aleksandr Vasilenko
drove his car to GFC located at the northwest corner of Marconi Avenue and

Root Avenue, in Sacramento, to attend an educational function being held



there. (Court of Appeal Opinion (“Opinion™) at pp. 2-3.) However, when he
arrived, the parking lot adjacent to the church was full and he was directed to
use an overflow parking lot on the east side of Marconi Avenue. (See Opinion
atp. 3.) This overflow parking lot is owned by the Debbie Myer Swim School,
with whom GFC had an informal agreement that the swim school’s parking lot
could be used by the church’s invitees. (Opinion at p. 3.) The part of Marconi
Avenue that runs between GFC and the overflow parking lot consists of five
lanes including two eastbound lanes, two westbound lanes, and a central
universal left-turn lane. (Opinion at pp. 2-3.) Vasilenko parked his car in the
overflow parking lot, rather than on a public street or in some other location.
(Opinion atp. 3.) Hethen, as a pedestrian, crossed Marconi Avenue midblock,
and was struck in a westbound lane by an oncoming car. (Opinion at pp. 3-4.)

He was severely injured by the impact of the car.

Appellants Vasilenko and his wife, Larisa’s third cause of action for
“General Negligence” against GFC alleged that in operating an overflow
parking lot across the street from the church, GFC created a foreseeable risk
of harm to the church’s invitees because the invitees would have to cross
Marconi Avenue after parking in the lot. (Opinion at p. 4.) Appellants’ fourth
cause of action for “General Negligence” alleged that the church knew or
should have known that their agents and employees who served as parking lot
attendants were not qualified or adequately trained or supervised to enable

them to perform their duties in a reasonably safe manner. (/bid.)

GFC filed a Summary Judgment Motion on the grounds that it owed no
duty to Appellants to ensure that Vasilenko could cross the street safely from
the parking lot controlled by GFC because GFC did not own, possess, or

control the public street where Vasilenko was injured. (/bid.) The trial court



granted the Summary Judgment Motion. (/bid.)

Appellants subsequently filed an appeal with the Third Appellate
District. The trial court’s decision was reversed in a 2-1 decision, with the
majority reasoning that GFC had failed to establish that it owed no duty of care
when it maintained and operated a parking lot in a location that required its
invitees to cross a busy thoroughfare and directed its invitees to that lot when

its main lot was full.

IV.
LEGAL DISCUSSION

A. It is Axiomatic that One Does Not Owe a Duty of
Care To Persons Injured on Property One Does Not

Own, Possess, or Control

California Rules of Court, Rule 8.500(b)(1) provides that this Court
may order review of a decision of a Court of Appeal “[w]hen necessary to
secure uniformity of decision or to settle an important question of law. . . .”

This petition meets both requirements.

Civil Code section 1714 sets forth the general duty of ordinary care
unless foreseeability and policy considerations justify a categorical no-duty
rule. (Cabral v. Ralphs Grocery Co. (2011) 51 Cal.4th 764.) The factual
details of the accident are not of central importance on the duty question.
(Id. at p. 774.) “[O]n duty, California law looks to the entire ‘category of
negligent conduct,” not to particular parties in a narrowly defined set of
circumstances.” (/bid.) Courts have categorically held that “a defendant
cannot be held liable for the defective or dangerous condition of property

which it [does] not own, possess, or control.” (Isaacs, supra, 38 Cal.3d at p.




134; Alcaraz, supra, 14 Cal.4th at p. 1162.) Thus, it is a fundamental, well-
established principle of premises liability that a landowner owes no duty to one
who is injured on premises that the landowner does not own, possess, or

control.

In 1967, this Court formulated a duty applicable to street vendors who
utilized public streets to sell their products in Schwartz v. Helms Bakery
Limited (1967) 67 Cal.2d 232 (“Schwartz”), which was followed the next year
by an appellate court in Ellis v. Trowen Frozen Products, Inc. (1968) 264
Cal.App.2d 499. Attempts to apply this duty for street vendors to premises
liability involving property at fixed locations have been rejected. In both
Steinmetz v. Stockton City Chamber of Commerce (1985) 169 Cal.App.3d
1142 (“Steinmetz”) and Nevarez, the courts limited the street vendor duty to
the unique operation of a traveling business. The court in Steinmetz explained

the finding of a duty due to the particular circumstances of a street vendor:

19

The street vendor’s business “ ‘consisted of
selling bakery goods from a truck. In coming to
the truck for the convenience of defendants,
patrons used the public streets and sidewalks as a
means of access for the special benefit of
defendants' business. Defendants may therefore
be held liable for an injury occurring to their
customer in the immediate vicinity of the truck if
the circumstances causing the injury are within
the range of defendants' reasonable supervision

and control.’[Citation.] This elastic concept of

business premises is uniquely appropriate to the



vendor whose commercial activities are
conducted from a mobile vehicle at shifting
locations on the public streets. However, we know
of no decision which has applied this standard to
one whose business is conducted on private
property in a fixed location. Indeed, it is difficult
to perceive how such a rule could be fashioned.”

(Steinmetz, supra, 169 Cal.App. at p. 1146.)

The court in Nevarez used identical reasoning in refusing to apply the
street vendor cases to the operation of a supermarket. “The rules laid down for
street vendors are founded upon distinctions not here present . . . . While the
street vendor cannot control traffic on the street around him he can, to a
degree, control his own movements, the places where he will do business and,
thus, the avenues of approach to it. > (Nevarez, supra, 7 Cal.App.3d at p.
805.)

Accordingly, appellate courts have affirmed the general principle that
a land owner or land possessor owes no duty to one who is injured on property
that is not owned, possessed, or controlled by the land owner or land
possessor, and have rejected attempts to expand the duty found in street vendor

cases to cases involving fixed premises.

B. A Landowner Owes No Duty to Persons Injured in
Adjacent Public Streets Over Which One Does Not

Own, Possess, or Control

“Generally, a landowner has no right to control and manage premises
owned by another.” (Hamilton v. Gage Bowl, Inc. (1992) 6 Cal.App.4th 1706,

1711) (“Hamiltorn™).) In turn, a landowner has no “ ‘duty to persons injured




in adjacent streets or parking lots over which the [landowner] does not have
the right of possession, management, and control.” ™ (Seaber, supra, 1
Cal.App.4th at p. 489.) “[A] landowner is under no duty to maintain in safe
condition a public street or sidewalk abutting upon his property [citation], or
to warn travelers of a dangerous condition not created by him but known to
him and not to them. [Citation].” (/d. at pp. 487-488.) “Similarly, an adjacent
landowner has no duty to warn of dangers outside of his or her property if the
owner did not create the danger.” (Annocki v. Peterson Enterprises, LLC
(2014) 232 Cal.App.4th 32, 37 (“Annocki”), citing Seaber, supra, 1
Cal.App.4th at pp. 487-488.) Moreover, “ ‘there is no obligation to protect
the invitee against dangers which are known to him, or which are so apparent
that he may reasonably be expected to discover them and be fully able to look
out for himself.’ [Citations.]” (Lucas v. George T.R. Murai Farms, Inc. (1993)
15 Cal.App.4th 1578, 1590.)

Based on this fundamental principle of premises liability, California
courts have consistently refused to recognize a duty to persons injured in
adjacent streets or parking lots over which the defendant does not have the
right of possession, management and control. (See, Owens, supra, 198
Cal.App.3d at 386 (no duty owed to customer who was struck by a carin a
public street adjacent to market and which was used as a parking area for
customers); Hamilton, supra, 6 Cal.App.4th at p. 1714 (parking lot owner not
liable to customer injured when sign fell from adjacent building parking lot
owner did not own, possess, or control); Seaber, supra, 1 Cal.App.4th atp. 489
(no duty owed to patron of hotel who was struck by a car in a public street
adjacent to defendant hotel); Gray, supra, 209 Cal.App.3d at pp. 83-85 (no
duty owed to person who was injured after tripping over a bag left in

concourse area in front of defendant airline’s ticket counter where airline

10



lacked control over public concourse area), Nevarez, supra, 7 Cal.App.3d at
pp- 805-806 (supermarket owed no duty to child hit by car in adjacent public
street while returning home from supermarket’s grand opening); Steinmetz,
supra, 169 Cal.App.3d at pp. 1146-1148 (host of a business party not liable for
a criminal assault on a guest that occurred in a nearby parking lot that the host
neither owned nor controlled).) The rationale for refusing to so extend the
concept of duty was spelled out clearly in Steinmetz: “[I]t is impossible to
define the scope of any duty owed by a landowner off premises owned or

controlled by him.” (Steinmetz, supra, 169 Cal.App.3d at p. 1147.)

The rationale behind this general principle of premises liability is
sound. “[A]ll premises liability is based [on the principle] that possession
includes the attendant right to manage and control, thereby justifying the
imposition of a duty to exercise due care in the management of the property.
[Citations.] The courts, therefore, have consistently refused to recognize a duty
to persons injured in adjacent streets or parking lots over which the defendant
does not have the right of possession, management and control. [Citations.]”

(Owens, supra, 198 Cal.App.3d at p. 386.)

The holding in these decisions is affirmed by the Restatement Third of
Torts. In articulating the duty of care for land possessors to those not on the

possessor’s land, the Restatement Third of Torts, section 54 states:

(a) The possessor of land has a duty of
reasonable care for artificial conditions or conduct
on the land that poses a risk of physical harm to
persons or property not on the land.

(b) For natural conditions on land that pose a risk

of physical harm to persons or property not on the

11



land, the possessor of the land

(1) has a duty of reasonable care if

the land is commercial; otherwise

(2) has a duty of reasonable care

only if the possessor knows of the

risk or if the risk is obvious.
(c) Unless Subsection (b) applies, a possessor of
land adjacent to a public walkway has no duty
under this Chapter with regard to a risk posed by
the condition of the walkway to pedestrians or

others if the land possessor did not create the risk.

Additionally, Note (d.) the Restatement Third of Torts section 54,
explains, “Subsection (c) is a specific application of § 37, which provides that
ordinarily there is no duty to rescue or protect another from risks that the actor
had no role in creating. Subsection (c) also applies to adjacent public
highways and streets, which are omitted only because no one would think
that a land possessor did have a duty of care to others for conditions not
caused by the possessor on public highways and streets adjacent to the

possessor's land.” (Emphasis added.)

According to the Third Appellate District, however, Barnes v. Black,
creates an exception to the general principle, and creates a duty of care by a
landowner for persons who are injured off-site. It is on this narrow exception
elucidated in Barnes, as well as language from Bonanno v. Central Contra

Costa Transit Authority, that the Third Appellate District primarily relies.

12



Barnes provides that an owner or possessor of land duty of care is not
limited to injuries that occur on premises owned or controlled by him. (Barnes,
supra, 71 Cal.App.4th at p. 1478.) “Rather, the duty of care encompasses a
duty to avoid exposing persons to risks of injury that occur off site if the
landowner’s property is maintained in such a manner as to expose persons to
an unreasonable risk of injury offsite.” (/bid.) The apparent exception to the
general principle that a landowner owes no duty to persons injured on land it
does not own, possess, or control is not an exception. Instead, the appellate
court found a duty in Barnes based on the narrow facts in that case. (/d. at p.
1479.) The dangerous condition actually existed on the defendant’s property,
specifically, “the configuration of the defendant’s property ejected the child
into the street against his will or otherwise affirmatively caused the child to

enter the street.” (/bid.)

Based on these facts, Barnes distinguished itself from Brooks v. Eugene
Burger Management Corp. (1989) 215 Cal.App.3d 1611, 1624, which refused
to impose a duty on a landowner for a child who was struck by a vehicle after
walking into a public street in front of an apartment building, making clear that
there must be some dangerous condition on the landowner’s property in order
for the landowner to be liable for a injury off-site. (Barnes, supra, 71
Cal.App.4th at p. 1479.) Despite this vital distinction, the Third Appellate
District uses Barnes to find a duty on a landowner where there was no

dangerous condition on GFC’s property or the overflow parking lot.

Vasilenko also relies upon Bonanno v. Central Contra Costa Transit
Authority which involved the liability of a public entity under Government
Code section 835, and a statutory definition of a “dangerous condition” under

Government Code section 830 which is “a condition of property that creates

13



a substantial . . . risk of injury when such property or adjacent property is used
with due care,” for the intentional placement of a bus stop at a location known
to be dangerous to pedestrians. (Bonanno, supra, 30 Cal.4th at pp. 147-148,
italics added.) Significantly, the California Supreme Court’s review in
Bonanno was limited to the question of “ ‘whether the location of a bus stop
may constitute a dangerous condition of public property under Government
Code section 830 because bus patrons will be enticed to cross a dangerous
crosswalk to reach the bus stop,” ” and assumed the existence of a dangerous

crosswalk. (Id. at p. 146.)

The language in Barnes and Bonanno and the interpretation of these
cases by the Third Appellate District creates a direct conflict with the
fundamental general principle of premises liability and decades of cases which
have refused to recognize a duty of a landholder to persons injured on a public
street that abuts the landholder’s premises. The Third Appellate District found
GFC owed a duty to Vasilenko despite the following facts: GFC did nothing
to affect the condition of the public street abutting the parking lot, did nothing
to the parking lot to create a dangerous condition thereon, and there was no
dangerous condition on the overflow parking lot itself to make it particularly
dangerous to pedestrians or forced Vasilenko to enter oncoming traffic in the
roadway midblock. Moreover, it is undisputed that while GFC may have
controlled the parking lot, it did not control the public street-Marconi
Avenue—where Vasilenko was injured. Hence, under the general rule, since
Vasilenko was injured while crossing a public street abutting property owned,
possessed, or controlled by GFC, rather than on the parking lot or the church
property, and the configuration of the parking lot did not force Vasilenko to
cross the public street where he did, GFC owes Vasilenko no duty to provide

14



safe passage across the public street abutting property owned or controlled by

GFC.

The distinction posed by the Third Appellate District is an artificial one
and must be rectified. The practice of a landholder who owns a parking lot on
its own premises, may on occasion, as circumstances arise, need to make use
of a nearby parking facility that may be across the street from the landholder’s
premises. Now, a landholder is responsible for whether every person crossing
a public street in front of its property fails to look for oncoming traffic. Now,
a landholder is the guarantor of the safety of all persons attempting to cross a
public street he or she neither owns, possesses or controls, and for which he
or she can do nothing to make any safer! This is precisely because “[t]he
power to control public streets and regulate traffic lies with the state which
may delegate local authority or municipalities [citations] and only the state
[citations] or local authorities, when authorized [citation] may erect traffic
signs or signals . ...” (Nevarez. supra, 7 Cal.App.3d atp. 805.) “[A] property
owner not only has no duty to erect signs for the purpose of controlling or
regulating traffic on adjacent public roads, but is in fact prohibited by law from
doing so.” (City of El Segundo v. Bright (1990) 219 Cal.App.3d 1372, 1377.)
“[J]ust as a property owner has no duty to erect signs for the purpose of
controlling or regulating traffic on adjacent public roads and may in fact be
prohibited from doing so, similarly a landowner cannot be responsible for such
signage controlling or regulating pedestrian traffic across public highways.
[Citations.]” (Seaber, supra, 1 Cal.App.4th at p. 492.)

The holding by the Third Appellate District is contrary to the theory of
premises liability, the rationale upon which it is based, and the principle set
forth in Civil Code section 1714(a) that since a landholder has the right to

maintain and control his or her premises, he or she “is [also] responsible, not
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only for the result of his or her willful acts, but also for an injury occasioned
to another by his or her want of ordinary care or skill in the management of his
or her property or person . . . .” The Third Appellate District’s decision
directly contravenes this general principle. Because of this resulting conflict,
this Court’s guidance is necessary. The implications of the Third Appellate
District decision, which is certified for publication, will be widespread and far-
reaching, necessitating this Court’s assistance and counsel to clarify and define
California law on the issue of duty on a landholder for injuries that occur on

a public street that abuts the landholder’s property.

V.
CONCLUSION

With the Third Appellate District’s decision, California law now
provides that a landholder owes a duty to one who is injured in a public street
that abuts the landholder’s property, directly contradicting decades of appellate
decisions upholding and following the clear, basic, and general principle of
premises liability that one owes no duty to persons who are injured on land a
landholder does not own, possess, or control. The Third Appellate District’s
decision makes it impossible to draw the line that would cut off a land owner
or land possessor’s liability. This Court should grant review to resolve the
conflict created by the Third Appellate District’s decision and to define the
parameters within which a duty to provide safe passage across a public street
will be imposed on one who owns, possesses, or controls land that is adjacent

to that public street.
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Filed 6/17/16
CERTIFIED FOR PUBLICATION

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
THIRD APPELLATE DISTRICT

(Sacramento)
ALEKSANDR VASILENKO et al., C074801
Plaintiffs and Appellants, (Super. Ct. No. 34-2011-
00097580)
V.
GRACE FAMILY CHURCH,

Defendant and Respondent.

APPEAL from a judgment of the Superior Court of Sacramento County, David I.
Brown, Judge. Reversed with directions.

Torrano Law, Frank J. Torrano; Jaramillo & Borcyckowski and Robert D.
Borcyckowski for Plaintiffs and Appellants.

Mason Thomas and Bradley S. Thomas for Defendant and Respondent.

Plaintiff Aleksandr Vasilenko was hit by a car and injured while crossing Marconi

Avenue in Sacramento. At the time, he was crossing a busy five-lane road on his way



from an overflow parking lot controlled and staffed by defendant Grace Family Church
(GFC or the church) to a function at the church. Vasilenko and his wife Larisa
(collectively Vasilenko) sued GFC and others for, among other causes of action,
negligence and loss of consortium, alleging that GFC acted negligently in locating its
overflow parking lot in a place that required invitees like him to cross a busy street where
they might be hit by a car and by failing to protect him from that risk. The trial court
granted GFC’s motion for summary judgment on the ground that GFC owed no duty to
Vasilenko because it did not own, possess, or control the public street where Vasilenko
was injured.! Vasilenko appeals from the judgment of dismissal entered in GFC’s favor
following the grant of its motion for summary judgment, contending that the location of
his injury is not dispositive, and that GFC failed to satisfy its burden of negating the
general duty of ordinary care set forth in Civil Code section 1714.2 We shall conclude
that the location of the overflow lot, which required GFC’s invitees who parked there to
cross a busy thoroughfare in an area that lacked a marked crosswalk or traffic signal in
order to reach the church, exposed those invitees to an unreasonable risk of injury offsite,
thus giving rise to a duty on the part of GFC. Accordingly, we shall reverse the
judgment.
FACTUAL AND PROCEDURAL BACKGROUND

The facts are viewed in the light most favorable to Vasilenko as the losing party
on summary judgment. (Morrisv. De La Torre (2005) 36 Cal.4th 260, 265.)

GFC is located on Marconi Avenue across from the Debbie Meyer Swim School.
The section of Marconi Avenue that separates GFC and the swim school consists of five

lanes: two eastbound; two westbound; and a central universal left-turn lane. The nearest

1 Vasilenko also sued the driver of the car that hit him and the driver’s employer. They
are not parties to the present appeal.

2 Further undesignated statutory references are to the Civil Code.



cross street is Root Avenue, which intersects Marconi Avenue about 50 to 100 feet east
of the church and the swim school. There is no traffic signal or marked crosswalk at the
intersection of Marconi and Root Avenues.

GFC had an agreement with the swim school allowing it to use the swim school’s
parking lot (swim school lot or overflow lot) when the church’s main lot, located adjacent
to the church, was full. Church members served as volunteer parking attendants.
Attendants assisted drivers with navigating through the church’s main parking lot and
identifying alternate places to park when the main lot was full. Attendants provided
some invitees with a printed map showing alternate places to park, including the swim
school lot. Attendants also were stationed at the swim school lot.

On the evening of November 19, 2010, Vasilenko went to GFC to attend a
function being held at the church. When he arrived, the church’s main parking lot was
full, and the attendant gave him a map and told him that he could park across the street at
the swim school lot. The attendant did not instruct him to cross at the intersection of
Marconi and Root Avenues when returning to the church.

Sergey Skachkov and his girlfriend parked in the swim school lot at about the
same time as Vasilenko. Two parking attendants were on duty at the swim school lot
when Skachkov arrived; one waved drivers into the lot entrance and the other directed
drivers where to park. Neither attendant provided any instruction or assistance on how to
cross Marconi Avenue.

Skachkov and his girlfriend took the most direct route to the church and crossed in
the middle of the block. After looking both ways, they crossed the two eastbound lanes
and waited in the universal turn lane. Once there, Skachkov noticed Vasilenko about 15
feet to his right. Vasilenko waited with Skachkov and his girlfriend in the center lane for
the westbound traffic to clear. After about a minute, all three attempted to cross the two

westbound lanes. After walking half way across the last two lanes, Skachkov saw the



headlights of an upcoming car and he, his girlfriend, and Vasilenko started running.
Vasilenko was hit by the car and injured.

Vasilenko sued GFC for negligence (third & fourth causes of action) and loss of
consortium (second cause of action).3 In his third cause of action for general negligence,
Vasilenko alleged that GFC created a foreseeable risk of harm by maintaining an
overflow parking lot in a location that required its invitees to cross Marconi Avenue, was
negligent in failing to protect against that risk, and as a result, he was hit by a car while
crossing the street. In his fourth cause of action for general negligence, Vasilenko
alleged that GFC was negligent in failing to adequately train or supervise its parking lot
attendants, and as a result of such inadequate training and supervision, he was hit by a car
while crossing the street on his way to the church.

GFC moved for summary judgment on the ground, among others, that it “did not
have a duty to assist [Vasilenko] with or provide instruction about how to safely cross a
public street” that it did not own, possess, or control. Vasilenko responded that GFC’s
lack of ownership or control over the public street was not dispositive where, as here,
GFC controlled the overflow parking lot, including its location. Specifically, Vasilenko
asserted that GFC created a dangerous condition by “selecting and establishing a location
for the overflow lot with a dangerous avenue of approach to the church.” The trial court
granted GFC’s motion for summary judgment, finding that GFC “did not owe a duty of
care to the plaintiff or other members of the public to assist them in safely crossing a
public street, which it did not own or control.” Vasilenko appeals from the judgment of
dismissal entered in GFC’s favor following the grant of its summary judgment motion.

DISCUSSION

3 The loss of consortium cause of action is derivative of the negligence claims. Whether
the trial court erred in entering summary judgment as to that cause of action is dependent
upon whether the court properly entered summary judgment as to the negligence claims.



Vasilenko challenges the trial court’s determination that GFC did not owe him a
duty of reasonable care. He asserts that “[t}here is no public policy basis for exempting
GFC from the fundamental principle that everyone is responsible for injury caused by his
or her negligence,” and our “Supreme Court rejects the view that a defendant cannot be
liable for injury to a business invitee not physically present on land owned or possessed
by defendant.” We agree that the trial court erred in determining that GFC did not owe
Vasilenko a duty of care as a matter of law.

The standard of review for an order granting a motion for summary judgment is de
novo. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 860.) We apply the same
three-step process as the trial court. “Because summary judgment is defined by the
material allegations in the pleadings, we first look to the pleadings to identify the
elements of the causes of action for which relief is sought. . . . We then examine the
moving party’s motion, including the evidence offered in support of the motion.”
(Baptist v. Robinson (2006) 143 Cal.App.4th 151, 159.) A defendant moving for
summary judgment has the initial burden of showing that a cause of action lacks merit
because one or more elements of the cause of action cannot be established or there is a
complete defense to that cause of action. (Code Civ. Proc., § 437c, subd. (p)(2); Teselle
v. McLoughlin (2009) 173 Cal.App.4th 156, 168-169.) If the defendant fails to make this
initial showing, it .is unnecessary to examine the plaintiff’s opposing evidence and the
motion must be denied. (Code Civ. Proc., § 437c, subd. (p)(2); Teselle, at p. 169.)
However, if the moving papers make a prima facie showing that justifies a judgment in
the defendant’s favor, the burden shifts to the plaintiff to make a prima facie showing of
the existence of a triable issue of material fact. (Code Civ. Proc., § 437c, subd. (p)(2);
Teselle, at p. 169.)

A fundamental element of any cause of action for negligence is the existence of a
legal duty of care running from the defendant to the plaintiff. (7aylor v. Elliott
Turbomachinery Co. Inc. (2009) 171 Cal.App.4th 564, 593.) The existence and scope of




any such duty are legal questions for the court. (Merrill v. Navegar, Inc. (2001) 26
Cal.4th 465, 477.)

“The general rule in California is that ‘{e]veryone is responsible . . . for an injury
occasioned to another by his or her want of ordinary care or skill in the management of
his or her property or person . ... (Civ. Code, § 1714, subd. (a).) In other words, ‘cach
person has a duty to use ordinary care and “is liable for injuries caused by his failure to
exercise reasonable care in the circumstances . .. .” ° [Citation.]” (Cabral v. Ralphs
Grocery Co. (2011) 51 Cal.4th 764, 771 (Cabral).) In Rowland v. Christian (1968) 69
Cal.2d 108, 112 (Rowland), our Supreme Court “identified several considerations that,
when balanced together, may justify a departure from the fundamental principle
embodied in Civil Code section 1714: ‘the foreseeability of harm to the plaintiff, the
degree of certainty that the plaintiff suffered injury, the closeness of the connection
between the defendant’s conduct and the injury suffered, the moral blame attached to the
defendant’s conduct, the policy of preventing future harm, the extent of the burden to the
defendant and consequences to the community of imposing a duty to exercise care with
resulting liability for breach, and the availability, cost, and prevalence of insurance for
the risk involved.” [Citations.]” (Cabral, at p. 771, quoting Rowland, at p. 113.)

“[T]he Rowland factors are evaluated at a relatively broad level of factual
generality.” (Cabral, supra, 51 Cal.4th at p. 772.) In determining whether those factors
support an exception to the general duty of reasonable care, our focus is not on the facts
of the particular case before us. (/bid.). Instead, we ask “whether carving out an entire
category of cases from that general duty rule is justified by clear considerations of
policy.” (Ibid.) “By making exceptions to Civil Code section 1714’s general duty of
ordinary care only when foreseeability and policy considerations justify a categorical no-
duty rule, we preserve the crucial distinction between a determination that the defendant

owed the plaintiff no duty of ordinary care, which is for the court to make, and a



determination that the defendant did not breach the duty of ordinary care, which in a jury
trial is for the jury to make.” (/bid., italics omitted.)

As the moving party on a summary judgment motion, GFC had the burden of
showing that Vasilenko’s negligence causes of action lacked merit because one or more
elements of the causes of action could not be established or there was a complete defense
to those causes of action. (Code Civ. Proc., § 437c, subd. (p)(2).) GFC’s motion for
summary judgment was predicated primarily on the assertion that the element of duty
was lacking because Vasilenko was injured while walking across a public street that was
not owned, controlled, or otherwise occupied by GFC. As we shall explain, that
Vasilenko was injured on property that was not owned, possessed, or controlled by GFC
is not dispositive of the issue of duty where, as here, property that was owned, possessed,
or controlled by GFC was maintained in such a manner as to expose persons to an
unreasonable risk of injury offsite.

Those who own, possess, or control property generally have a duty to exercise
ordinary care in managing the property in order to avoid exposing others to an
unreasonable risk of harm. (Alcaraz v. Vece (1997) 14 Cal.4th 1149, 1156; § 1714, subd.
(a).) “In most instances, where there is no control over the premises, there is no duty to
exercise reasonable care to prevent injury. (Hamilton v. Gage Bowl, Inc. (1992) 6
Cal.App.4th 1706, 1711.) Generally, ‘a landowner has no right to control and manage
premises owned by another.” (Steinmetz v. Stockton City Chamber of Commerce (1985)
169 Cal.App.3d 1142, 1147.) Thus, usually a landowner has no duty to prevent injury on
adjacent property. (See Owens v. Kings Supermarket (1988) 198 Cal.App.3d 379, 386
[no duty to customer struck by motorist on adjacent public street]; Hamilton v. Gage
Bowl, Inc., supra, 6 Cal.App.4th at p. 1714 [owner of parking lot not liable to customer
injured by sign which fell from adjacent building].) Similarly, an adjacent landowner has
no duty to warn of dangers outside of his or her property if the owner did not create the

danger. (Seaber v. Hotel Del Coronado (1991) 1 Cal.App.4th 481, 487-488 [hotel not



liable for failure to warn patron who was killed crossing adjacent street to use parking lot
frequented by guests].)” (Annockiv. Peterson Enterprises, LLC (2014) 232 Cal.App.4th
32, 37.) However, as the Annocki court recognized, there are exceptions to the general
principle. (/d. at p. 38)

For example, in Barnes v. Black (1999) 71 Cal.App.4th 1473 (Barnes), a child
died after the “big wheel” tricycle he was riding veered off a sidewalk inside the
apartment complex where he lived, travelled down a steep driveway and into a busy
street where he was struck by an automobile. (Id. at p. 1476.) The sidewalk and
driveway were within the grounds of the apartment complex; the busy four-lane road
where the child was struck was not. (/bid.) The child’s family sued the owner of the
apartment complex for, among other things, negligence, premises liability, products
liability, and negligent infliction of emotional distress. (/bid.) The apartment owner
moved for summary adjudication of those causes of action on the ground that the element
of duty was lacking because the injury occurred on the public street and not on land
owned or controlled by the owner. (/d. at pp. 1476-1477.) The trial court granted the
motion, and the child’s family appealed, arguing that the apartment owner “owe[d] its
tenants a duty of reasonable care to avoid exposing children playing on the premises to an
unreasonable risk of injury on a busy street off the premises and [the owner] failed to
satisfy its burden on summary adjudication to negate the duty of care.” (Id. at p. 1478.)

The Court of Appeal reversed, holding that the apartment owner failed to satisfy
its burden to negate a duty of care. (Barnes, supra, 71 Cal.App.4th at p. 1479.) The
court explained that “[a] landowner’s duty of care to avoid exposing others to a risk of
injury is not limited to injuries that occur on premises owned or controlled by the
landowner. Rather, the duty of care encompasses a duty to avoid exposing persons to
risks of injury that occur off site if the landowner’s property is maintained in such a
manner as to expose persons to an unreasonable risk of injury offsite.” (/d. at p. 1478.)

The court determined that the fact the child was injured on a public street over which the



apartment owner had no control was “not dispositive under the Rowland analysis,” and
that the apartment owner failed to “offer any evidence to show the injury was not
foreseeable, the injury was not actually suffered, or the slope of the driveway and
configuration of the sidewalk, play area, and driveway were not closely connected to the
injury, or to negate any of the other Rowland factors.” (Id. at p. 1479.)

The same is true here. As in Barnes, the salient fact is not that GFC did not
control the public street where Vasilenko was injured, but that it did control the location
and operation of its overflow parking lot, which Vasilenko alleges caused or at least
contributed to his injury. (Barnes, supra, 71 Cal.App.4th at p. 1479.) Like the
configuration of the sidewalk and driveway in Barnes, the location of the overflow lot,
which GFC concedes it controlled at the time of the accident, required GFC’s invitees
who parked there to cross a busy thoroughfare in an area that lacked a marked crosswalk
or traffic signal in order to reach the church, thereby exposing them to an unreasonable
risk of injury offsite. Like the apartment owner in Barnes, GFC failed to offer any
evidence to show the injury was not foreseeable, the injury was not actually suffered, or
the location and management of its overflow parking lot, which GFC concedes it
“temporarily controlled,” were not closely connected to the injury, or to negate any of the
other Rowland factors. Indeed, GFC made no attempt to apply the Rowland factors based
on the mistaken belief that the place of Vasilenko’s injury--a public street--was
dispositive.

Our Supreme Court recently affirmed that while a dangerous condition “[m]ost
obviously” exists when property is “defective in such a way as to foreseeably endanger
those using the property itself,” property has also been considered dangerous because of
its location. (Bonanno v. Central Contra Costa Transit Authority (2003) 30 Cal.4th 139,
148-149.) The question presented in that case was “whether the location of a bus stop
may constitute a ‘dangerous condition’ of public property, within the meaning of

Government Code sections 830 and 835, where, in order to reach the stop, bus patrons



must cross a busy thoroughfare at an uncontrolled intersection.” (/d. at p. 144, fn.
omitted.) The plaintiff was hit by a car while attempting to cross a busy thoroughfare on
her way to a bus stop. (Id. at p. 145.) The plaintiff sued the transit authority, among
others. (Id at p. 146.) The jury returned its verdict in the plaintiff’s favor, expressly
finding that the bus stop was a dangerous condition of public property, and the Court of
Appeal affirmed. (/bid.) In affirming the judgment of the Court of Appeal, our Supreme
Court rejected the transit authority’s contention that it could not “be liable for an injury
occurring on property (the street) it neither owned nor controlled,” reasoning that the
transit authority “owned and controlled its own bus stop, and a condition of that property,
its physical situation, caused users of the bus stop to be at risk from the immediately
adjacent property . ...” (Id. atp. 151.) The court found that the location of the
plaintiff’s injury, on adjacent county property, was not dispositive, explaining, “In the
circumstances, that [the plaintiff] was injured trying to access [the transit authority’s]
property makes her no less a user of it. If a [transit authority] bus stop could be reached
only by jumping across an adjacent ditch, [the transit authority] would logically bear the
same liability to a patron who fell into the ditch attempting to reach the stop as to one
who fell while waiting at the stop.” (Ibid.) Although Bonanno involved a public entity
and thus was governed by Government Code sections 830 and 835, not Civil Code
section 1714, our Supreme Court has determined that “[t]he definition of dangerous
condition found in section 830, combined with the traditional requirement—codified in
section 835, subdivision (a)—that the public entity’s creation of the dangerous condition
must have been unreasonable, reflects an ordinary-negligence standard.” (Metcalf'v.
County of San Joaquin (2008) 42 Cal.4th 1121, 1136.)

In its respondent’s brief, GFC contends that California courts have consistently
declined to impose a duty on private landowners for injuries caused by third parties on
premises not owned, controlled, or possessed by the landowner, citing this court’s

decision in Steinmetz v. Stockton City Chamber of Commerce (1985) 169 Cal.App.3d
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1142 (Steinmetz). At issue in that case was “a landowner’s liability for a criminal assault
by a third person upon an invitee which occurs off the landowner’s premises.” (/d. at p.
1144.) There, the plaintiff’s decedent attended a social mixer sponsored by the Stockton
City Chamber of Commerce (Chamber) and held on premises leased by the California
Human Development Corporation (CHDC). (Ibid.) There were only 25 to 30 parking
spaces on the premises, but there was additional parking off the premises. (/bid.) The
decedent left the mixer around 7:30 p.m. and headed to her car, which was parked about
one block away, off CHDC’s premises. (/bid.) When she reached her car, she was
fatally stabbed by an unknown assailant. (/bid.) The plaintiffs sued the Chamber and
CHDC alleging that they “breached a duty owing to the decedent as a business invitee in
failing to provide a safe place for her to park her car while she attended the mixer.”
(Ibid.) The complaint further alleged that a lack of security and supervisory personnel
contributed to the decedent’s death. (/bid.) The Chamber and CHDC moved for
summary judgment on the ground they “had no liability or responsibility for an attack
occurring off [CHDC’s] leased premises.” (Id. at p. 1145.) The trial court granted the
motion, and this court affirmed. (/d. at p. 1145.) In doing so, we explained, “The duty to
take affirmative action for the protection of individuals coming upon the land ‘is
grounded in the possession of the premises and the attendant right to control and manage
the premises.” [Citation.] Generally, however, a landowner has no right to control and
manage premises owned by another. CHDC had no right to station security guards on
premises it neither owned nor controlled. Nor did CHDC have any right to place lighting
in any parking area other than its own parking area. Moreover, neither CHDC nor
Chamber had any right to control the activities of either their invitees or third parties
where those activities occur off premises which they neither own, possess, nor control.”
(Id. at pp. 1146-1147.) Accordingly, we held under the facts presented that “there is

simply no basis for finding that [defendant] owed any duty of care to decedent while
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decedent was on premises neither owned, possessed, nor controlled by [the] defendant.”
(Id atp.1147)

Steinmetz is distinguishable. Contrary to GFC’s assertion, Vasilenko does not
argue that “where the parking provided on the landowner’s premises was inadequate . . . ,
the landowner should have foreseen that invitees would be forced to park in outlying
areas and thus had a responsibility to insure safe egress and ingress.” Rather, Vasilenko’s
claim is that while GFC may not have had a duty to provide additional parking for its
invitees, its maintenance and operation of an overflow parking lot in a location that it
knew or should have known would induce and/or require its invitees to cross Marconi
Avenue created a foreseeable risk of harm to such persons.

In Seaber v. Hotel Del Coronado, supra, 1 Cal.App.4th 481 (Seaber), cited by
both GFC and the trial court, the Fourth District Court of Appeal affirmed an order
granting summary judgment in favor of the defendant hotel in a wrongful death action.
(Id. atp. 484.) A hotel guest was killed when he was struck in a marked crosswalk on a
street adjacent to the hotel’s property. (Id. at p. 484.) The guest had parked in a private
lot owned by a third party across the street from the hotel and was leaving the hotel when
he was hit. (Id. at pp. 484-485.) In sustaining a grant of summary judgment in favor of
the hotel, the court noted, “ ‘The courts . . . have consistently refused to recognize a duty
to persons injured in adjacent streets or parking lots over which the defendant does not
have the right of possession, management, and control.” ” (Id. at p. 489.) Furthermore, a
landowner cannot be responsible for controlling or regulating pedestrian traffic across
public streets. A landowner has no duty to warn of dangers beyond its own property
when the owner did not create those dangers. (I/d. at p. 492.)

Seaber stands for the proposition that an adjacent landowner has no duty to warn
of alleged dangers outside of his or her property if the owner did not create the danger.
(Seaber, supra, 1 Cal.App.4th at pp. 487-488.) Here, unlike Seaber, GFC created the

danger by maintaining the overflow lot in a location that required invitees to cross a busy
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thoroughfare that it knew lacked a crosswalk or traffic signal in order to reach the church.
In distinguishing Warrington v. Bird (1985) 204 N.J.Super. 611, where the appellate
court recognized that liability may rest upon a restaurant for injuries suffered by patrons
who were struck by a motor vehicle while crossing a county road which passed between
the restaurant and its parking lot, the Seaber court noted that the hotel “neither owned the
... parking lot nor provided it as a parking facility for its patrons.” (Id. at p. 493, fn. 9.)
Here, it is undisputed that GFC controlled the overflow lot at all relevant times herein and
provided that lot as a parking facility for its invitees. As detailed above, by maintaining
its overflow lot across the street from the church, GFC exposed its invitees who utilized
that lot to an unreasonable risk of harm, and thus, owed them a duty to take steps to
protect against that risk.

Contrary to GFC’s assertion, the circumstances of this case are not analogous to
“the case of a downtown restaurant owner whose building does not offer any parking or a
downtown law firm with limited offsite parking, prompting the owners to provide
instructions about where visitors are able to park.” This is not simply a case where a
business merely provided instructions about where to park; rather, this is a case where an
entity maintained and operated a parking lot in a location that required its invitees to
cross a busy thoroughfare and directed its invitees to that lot when its main lot was full.

For all the foregoing reasons, we find that GFC failed to establish that the general
duty of ordinary care set forth in section 1714 does not apply.

Finally, GFC moved for summary judgment on the alternative grounds that
Vasilenko could not establish that (1) GFC’s “failure to act was a legal cause of his
injuries,” or (2) GFC “failed to reasonably train and educate the lot attendants.” The trial
court did not rely on those grounds in granting GFC’s motion, and GFC does not urge us
to affirm the judgment on such grounds. Mindful that we may affirm the grant of
summary judgment on any ground properly raised below, whether or not addressed by the

trial court (Wilson v. Farmers Ins. Exchange (2002) 102 Cal.App.4th 1171, 1174, fn. 2;
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see also Code Civ. Proc., § 437c, subd. (m)(2)), we pause to address them here. GFC
claimed that Vasilenko could not establish that GFC’s failure to act was a legal cause of
his injuries, noting that Vasilenko’s “decision about when and where to cross Marconi
was his decision and his alone,” and “[t]here is no evidence that this same accident would
not have occurred in the same manner had plaintiff been instructed to cross at another
location, especially since Marconi Avenue is a flat and straight road.” As relevant here,
an “ ‘actor’s negligent conduct is not a substantial factor in bringing about harm to
another if the harm would have been sustained even if the actor had not been negligent.”
(Viner v. Sweet (2003) 30 Cal.4th 1232, 1239, quoting Rest.2d Torts, § 432.) GFC’s
claim ignores the fact that it was GFC’s decision to operate an overflow lot at the swim
school that required Vasilenko to cross the street in the first place. A reasonable juror
could infer that Vasilenko would not have been struck by a car crossing Marconi Avenue
had GFC not maintained and operated a parking lot across the street from the church.
GFC’s claim that Vasilenko could not establish the element of causation fails, and
summary judgment is not properly sustained on that basis.

GFC also claimed that Vasilenko could not establish that GFC failed to reasonably
train and educate its parking lot attendants because the undisputed facts establish that
they were adequately trained. Among other things, GFC argued that it was undisputed
that two parking attendants were assigned to the swim school lot and were instructed to
tell drivers parking in that lot to cross Marconi Avenue at its intersection with Root
Avenue. There was evidence, however, that the parking attendants received no written or
formal training regarding how to perform their duties, and neither attendant at the
overflow lot on the night in question gave any instruction or assistance to Skachkov or
Vasilenko with respect to crossing Marconi Avenue. Moreover, there was evidence that
crossing at the intersection of Marconi and Root Avenues was dangerous. Thus, even
assuming attendants were instructed to tell drivers parking in the overflow lot to cross at

the intersection of Marconi and Root Avenues, there is a triable issue as to whether such
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an instruction was adequate under the circumstances. Accordingly, summary judgment is
not properly sustained on this basis.

Having concluded that summary judgment was not properly sustained on any of
the grounds urged by GFC, we shall reverse the judgment of dismissal entered in its
favor.

DISPOSITION

The judgment of dismissal entered in favor of GFC is reversed, and the matter is
remanded to the trial court with directions to vacate its order granting summary judgment
in favor of GFC. Vasilenko shall recover his costs on appeal. (Cal. Rules of Court, rule

8.278(a)(1) & (2).)

BLEASE J.

I concur:

BUTZ .
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RAYE, J., dissenting.

Respectfully, I dissent.

Aleksandr Vasilenko was hit by a car while attempting to cross five lanes of traffic
on Marconi Avenue as he made his way to a function at defendant Grace Family Church
(GFC or the church). He was leaving the Debbie Meyer Swim School parking lot, which
had been made availabie to the church as an overflow parking lot when the church lot
became full. Though he could have crossed at the nearest intersection, he chose instead
to cross in the middle of the block.

Vasilenko’s injuries were serious. It is tragic that he received them while on a
spiritual mission.

There is no doubt that, as with any mishap caused by human activity, this tragedy
could have been averted. Busy boulevards are dangerous places for pedestrians to be,
particularly when crossing in the middle of a block. Any number of precautions to
mitigate the risk of injury can be imagined. However, the rules of tort liability do not
focus on what a plaintiff has suffered, considered in isolation, but on the relationship
between what the plaintiff has suffered and what the defendant has done or failed to do.
(See generally Ripstein, The Division of Responsibility and the Law of Tort (2004)

72 Fordham L.Rev. 1811.) The dispositive issue is one of duty. There is no duty to
eliminate all possible risk in every human endeavor. Citing various authorities, the
majority concludes that the location of the overflow lot, which required users of the
parking lot to cross Marconi Avenue without benefit of a crosswalk or traffic signal, gave
“rise to a duty on the part of GFC,” the precise contours of which are not disclosed. The
cited authorities are inapposite and the conclusion incorrect.

The majority recognizes that “[t]hose who own, possess, or control property
generally have a duty to exercise ordinary care in managing the property in order to avoid
exposing others to an unreasonable risk of harm|[, but iJn most instances, where there is

no control over the premises, there is no duty to exercise reasonable care to prevent



injury. . . . Generally, ‘a landowner has no right to control and manage premises owned
by another.” ... Thus, usually a landowner has no duty to prevent injury on adjacent
property[, and s]imilarly, an adjacent landowner has no duty to warn of dangers outside
of his or her property if the owner did not create the danger.” (4Annocki v. Peterson
Enterprises, LLC (2014) 232 Cal.App.4th 32, 37, citations omitted.)

But there are exceptions to these general principles and the majority opinion offers
Barnes v. Black (1999) 71 Cal.App.4th 1473 (Barnes) and Bonanno v. Central Contra
Costa Transit Authority (2003) 30 Cal.4th 139 (Bonanno) as prime examples, discussing
them at length while dismissing Steinmetz v. Stockton City Chamber of Commerce (1985)
169 Cal.App.3d 1142 (Steinmetz) and Seaber v. Hotel Del Coronado (1991)

1 Cal.App.4th 481 (Seaber) as contrary distinguishable authority.

I am not persuaded that our case is analogous to Barnes or Bonanno. As for
Seaber and Steinmetz, 1 agree they can be distinguished from this present case factually,
but Seaber articulates principles of law that are controlling in the present case.

In Barnes, the sidewalk in an apartment complex, which provided passage to a
children’s play area, adjoined a driveway that sloped steeply downward to a busy street.
The plaintiffs’ decedent was riding his “big wheel” tricycle along the sidewalk when the
child lost control and rolled down the steep driveway into busy traffic; he was struck by a
car and killed. As here, the defendant argued that he had no duty to protect his tenants
from “unreasonable risk of injury off the premises on a public street over which [he]
ha[d] no control.” (Barnes, supra, 71 Cal.App.4th at p. 1478.) The Court of Appeal
properly rejected this argument, concluding that “the duty of care encompasses a duty to
avoid exposing persons to risks of injury that occur off site if the landowner’s property is
maintained in such a manner as to expose persons to an unreasonable risk of injury
offsite.” (Ibid.) It was not the mere location of the property adjacent to a busy street that
gave rise to the duty recognized in Barnes. It was how the property was maintained: the

construction of a sidewalk used by children to access a play area, adjacent to a driveway



that sloped down to a busy street. In our case, the defendant performed no maintenance
and made no improvements or alterations to the property that increased the risk beyond
the risk posed by its location next to a busy street.

At first glance, Bornanno, supra, 30 Cal.4th 139 seems like a more compelling
case. But the factual distinctions are clear. Bonanno truly involved a dangerous
condition of public property. The court framed the issue in Bonanno thusly: “Under
[Government Code] section 835, a public entity such as [the Central Contra Costa Transit
Authority] is ‘liable for injury caused by a dangerous condition of its property if the
plaintiff establishes that the property was in a dangerous condition at the time of the
injury, that the injury was proximately caused by the dangerous condition, that the
dangerous condition created a reasonably foreseeable risk of the kind of injury which was
incurred, and [that]: [1] ... [1] (b) [t]he public entity had actual or constructive notice of
the dangerous condition under [Government Code] Section 835.2 a sufficient time prior
to the injury to have taken measures to protect against the dangerous condition.” At this
stage of the proceedings, the only element at issue is the existence of a dangerous
condition of the property.” (Bonanno, supra, 30 Cal.4th at p. 146.)

In Bonanno, the defendant erected a bus stop that could only be reached by
crossing a dangerous crosswalk. As the court noted, “Our order limiting review . . .
assumes the existence of a dangerous crosswalk, posing only the question whether a bus
stop may be deemed dangerous because bus users, to reach the stop, must cross at that
dangerous crosswalk.” (Bonanno, supra, 30 Cal.4th at p. 147.) Here, defendant erected
nothing and there is nothing to suggest the parking lot was dangerous. Defendant simply
made its parishioners aware of nearby parking and provided attendants to facilitate the

positioning of their cars within the facility.# The danger asserted by plaintiffs was not in

4 Tt is not clear under plaintiffs’ theory whether liability would attach had the swim club
simply posted signs or distributed flyers declaring “church parking welcome.”



entering the property but in leaving it to cross Marconi Avenue, a dangerous street if not
crossed with care.

As the majority notes, the court in Seaber applied this general rule: “ “The
courts . . . have consistently refused to recognize a duty to persons injured in adjacent
streets or parking lots over which the defendant does not have the right of possession,
management and control.” ” (Seaber, supra, 1 Cal.App.4th at p. 489.) Furthermore, a
landowner cannot be responsible for controlling or regulating pedestrian traffic across
public streets. A landowner has no duty to warn of dangers beyond its own property
when the owner did not create those dangers. The majority distinguishes Seaber thusly:
“Here, unlike Seaber, GFC created the danger by maintaining the overflow lot in a
location that required invitees to cross a busy thoroughfare that it knew lacked a
crosswalk or traffic signal in order to reach the church.”

Truly, this is a distinction without a difference.

In Seaber, the entrance to the defendant hotel was located adjacent to a busy
intersection. The hotel recognized the danger and implored the California Department of
Transportation (Caltrans) to install a traffic control device, but Caltrans chose instead to
provide a painted crosswalk. However, the issue in Seaber was not whether the hotel
acted reasonably, but whether the hotel had a duty at all given that the allegedly
dangerous crosswalk, though adjacent to the hotel, was owned by the State of California,
and in light of the rule that the hotel owed no duty “to persons injured in adjacent
streets . . ..” (Seaber, supra, 1 Cal.App.4th at p. 489.) The plaintiffs sought to bring
their case within the “special benefit” exception to the general rule by showing the
dangerous crosswalk was constructed abutting the hotel at the hotel’s request and for its
benefit (id. at p. 490), but the court rejected the attempt.

So it is not enough to say that the church created the danger by using a lot next to
a busy street over which people needed to cross, any more than the hotel created the

danger by establishing its entrance next to a dangerous crosswalk. While Seaber is



distinguishable—the “special benefit” exception is not involved in our case—the case is
nonetheless noteworthy for its reaffirmation of the general rule that landowners owe no
duty to prevent injury on adjacent property and for its explanation of the exceptions to the
rule, where the management of property has increased the risk presented by the
property’s location. As expressed by the court, “[a]lthough the scope of premises liability
has greatly expanded over the past decade and a half, liability has been restricted within the
context of landowners whose property abuts public sidewalks and streets. For, it cannot be
ignored that premises liability is predicated upon the concept that possession includes the
attendant right to manage and control, justifying liability when one has failed to exercise due
care in property management.” (Seaber, supra, 1 Cal.App.4th at p. 489.) It was the property
owner’s management of the properties involved in the Bonanno and Barnes cases that led to
imposition of a duty and consequent liability.

Here, the church was not a property manager. The swim school merely gave
permission to the church’s members to park there. Unlike the poorly designed sidewalk
in the Barnes case, no features of the swim school parking lot had been altered by the
church. The church did nothing to increase the risk posed by adjacent property over
which neither it nor the swim club exercised control.

Finally, it is worth noting that parking lots servicing a multiplicity of businesses
are frequently located next to busy streets. More will be built in the future as
metropolitan areas become increasingly congested. The safety of streets and crosswalks
has never been the responsibility of parking lot operators or businesses that rely on such
parking lots; it is the responsibility of those who maintain the streets and those who
choose to cross them. There is no compelling reason to refashion the rules of premises
liability or principles of negligence to impose a duty on parking lot operators or owners
of land adjacent to busy thoroughfares to guarantee the safety of pedestrians who cross

such roadways.



I would affirm.

RAYE ,P.J.
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