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ISSUES PRESENTED

1. If a property owner has satisfied all the statutory requirements
for challenging an unlawful permit condition, including exhausting
administrative remedies and filing a timely and valid challenge to the condition
in court, has the owner thereby preserved her right to judicial review of that
challenge?

2. The Coastal Act, as interpreted by the Sixth District Court of
Appeal in Ocean Harbor House Homeowners Association v. California
Coastal Commission, 163 Cal. App. 4th 215, 242 (2008), mandates issuance
of a permit for a protective device necessary to safeguard one’s property
against erosion, subject only to conditions that mitigate identified impacts on
public resources that the structure causes, See Pub. Res. Code § 30235. In
addition, the Federal unconstitutional-conditions doctrine requires that permit
conditions burdening a property right or interest bear an “essentia] nexus”
to—i.e., mitigate—identified impacts on public resources caused by the
proposed use of the property (e. 8., proposed protection of the property via
installation of a protective device). See Koontz v. St. Johns River Water
Management Dist., 133 S. Ct. 2586 (2013); Nollan v. California Coastal
Commission, 483 U.S. 825, 837 (1987).

Do the Coastal Act and the Federal unconstitutional-conditions doctrine

therefore prohibit a permitting agency from imposing conditions that are



designed, not to mitigate identified impacts of a protective device, but to
expand regulatory authority for its own sake?

3. Does a property owner’s statutory right to replace a structure
destroyed by a disaster without a permit (Pub. Res. Code § 30610(g)) preempt
local policies that purport to strip her of that right?

INTRODUCTION

Petitioners Barbara Lynch and Thomas Frick (the “Homeowners”)
petition the Court for review of the published, 2-to-1 decision of the Court of
Appeal, Fourth Appellate District, overturning the San Diego Superior Court’s
judgment in their favor. The majority opinion drew a robust dissent by Justice
Nares. This petition for review follows the Court of Appeal’s denial of the
Homeowners’ petition for rehearing, from which Justice Nares also dissented.

A. The Commission Imposes Conditions on the
Homeowners’ Seawall Permit

The Homeowners challenge two conditions imposed by Respondent
California Coastal Commission on their permit to build a seawall necessary to
protect their storm-battered homes against future disasters for the next 75
years. Dissenting Op. at 3. As the Commission admits, the state-of-the-art
seawall “‘has been designed and conditioned to mitigate its impact on coastal
resources such as scenic quality, geologic concerns, and shoreline sand
supply.” 7 Id. at 15 (quoting Commission). Nevertheless, one condition

requires the seawall permit to expire in 20 years, after which the Homeowners
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lose the right to the seawall or to any protection at all for their homes. As
Justice Nares recognized in dissent, “the Commission has stated [that] the
intent behind the expiration date is “to allow for potential removal of the
approved seawall.”” Id. at 15 (quoting Commission). In other words, the
expiration date is not mitigation for the seawall’s impacts, but a naked attempt
by the Commission to preserve foritselfall “future shoreline planning options™
in the event of a “change [in] policy”—including “legislative change” and
“Judicial determinations”—that would permit the agency to deny Homeowners
the right to protect their properties. Id.

A second condition requires the Homeowners to forgo the right to
replace the lower portion of their shared stairway down to the beach, which a
series of severe storms destroyed in 2010. Jd. at 7. The Coastal Act expressly
preserves the right to replace disaster-destroyed structures, like the
Homeowners’ stairway, without a permit. But the Commission nevertheless
relied on local policies of the City of Encinitas to ignore the Homeowners’
statutory right, assert permit jurisdiction over the stairway, and deny its
replacement. Id. at 21-24.

B. The Homeowners Satisfy All the Legal Requirements for
Preserving Their Challenge to the Permit Conditions

The Homeowners vigorously objected to the two conditions both before
and at the Commission’s hearing on their permit application. Dissenting Op.

at 6-7. After the Commission approved the permit with the objected-to
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conditions, the Homeowners filed and served a timely writ-of-mandate action
against the Commission under section 1094.5 of the Civil Procedure Code, in
the San Diego Superior Court. 7d. at 7. The suit asks the court to strike down
the conditions, on the grounds that they violate the Coastal Act and federal
constitutional principles. /d. Having exhausted their administrative remedies
and filed a timely section 1094.5 writ action, the Homeowners did everything
the law requires to preserve a legal challenge to a permit decision. Pub. Res,
Code § 30801 (setting forth statutory requirements for preserving challenge to
permit decision).

Given the precarious state of their bluffs, and the likelihood of further
storms and erosion of their properties in the near future, the Homeowners
could not delay seawall installation pending the final outcome of their lawsuit.
The Commission would not issue them a building permit to proceed with the
seawall until they first recorded form deeds recognizing the existence of the
seawall permit’s conditions. Dissenting Op. at 7. The Homeowners never
agreed to or complied with the challenged conditions—by deed or otherwise.
In fact, as for the deeds, they expressly recognize the possibility of a successful
legal challenge to permit conditions. /d. at 11 (quoting deed, which provides
that “[i]f any provision of these restrictions is held to be invalid, or for any
reason becomes unenforceable, no other provision shall be affected or

impaired.”). Once the Homeowners recorded their deeds—and with full



knowledge of an active suit challenging two permit conditions—the
Commission issued the building permit allowing the Homeowners to install
their much-needed seawall. Id. at 7. Again, the Homeowners proceeded with
their seawall project under the most unequivocal form of protest possible: a
pending lawsuit against the Commission challenging the legality of two of the
permit’s conditions.

It was not until over one year after the lawsuit was filed that the
Commission demurred to the Homeowners’ suit, claiming (to the
Homeowners’ surprise) that they had waived their right to challenge the two
conditions by recording the deeds and building their seawall. /d. The San
Diego Superior Court overruled the demurrer, finding that the Homeowners
had “neither specifically agreed to the conditions nor failed to challenge their
validity.” Id. The Homeowners then moved successfully for judgment on the
pleadings. The superior court held that the 20-year expiration date and the
denial of the stairway replacement were both unlawful. Id. at 7-8. On the 20-
year expiration date, the superior court further held that it ““is simply a power
grab designed to obtain further concessions in 20 years, or force the removal
of [the] seawall[] at a later time.”” Id. at 8-9 (quoting superior court ruling)

(emphasis added).



C. In a Divided Opinion, the Court of Appeal Reverses

In a published, 2-to-1 opinion, the Court of Appeal reversed the
superior court decision. The majority concluded that the Homeowners had
waived their right to challenge the permit conditions by recording the deeds
and installing the seawall. Majority Op. at 5. The maj ority gave no weight to
the superior court’s factual finding that there was no waiver (as the law
requires'), and all but ignored the factual context of the Homeowners’ deed
recordings and seawall installation. On the merits, the majority upheld the 20-
year expiration date on the seawall permit, reasoning that the Commission has
broad discretion to impose any condition it wants on seawall permits. /d. at
15. The majority also upheld the Commission’s denial of the stairway
replacement, on the ground that local policies call for “the phasing out of
private access to the beach.” Id. at 18. This, despite the Coastal Act’s express
recognition of the right to replace any disaster-stricken structure without a

permit. Id. at 18-19.

! “Whether a waiver has occurred is a factual question” for the superior court,
whose determination is reviewed on appeal under the “deferential ‘substantial
evidence’ standard.” Savaglio v. Wal-Mart Stores, Inc., 149 Cal. App. 4th
588, 598 (2007). Under that standard, the trial court’s determination is
“presumed to be correct,” and the “appellate court will look only at the
evidence supporting the prevailing party and will disregard the contrary
showing; the evidence is not to be weighed by the appellate court.” GHK
Associates v. Mayer Group, Inc., 224 Cal. App. 3d 856, 872 (1990).
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Justice Nares penned a vigorous 25-page dissent, in which he would
have affirmed the superior court’s judgment in favor of the Homeowners. On
the waiver issue, Justice Nares (unlike the majority) focused on whether
substantial evidence supported the superior court’s “no waiver” finding.
Dissenting Op. at 9 (internal citation and quotation marks omitted). He
concluded there was substantial evidence, explaining;

[T]he homeowners followed all the legal requirements for

challenging the [permit] conditions, and put the Commission on

notice of their objections and their intent to challenge them in

court. There was nothing more that the Coastal Act, or any

other provision of law, required of the homeowners in order to

preserve their right to challenge the conditions.

Dissenting Op. at 10. In addition, he concluded that “simply acknowledging
the permit restrictions [in deeds] is not the equivalent of agreeing to them,”
and that the Homeowners “have not taken any actions to abide by the
conditions.” Id. at 11. Consequently, there was no intent to waive.

On the merits, Justice Nares would have found the 20-year expiration
date unlawful under both the Coastal Act and the federal unconstitutional-
conditions doctrine. Id. at 14-21. While recognizing that section 30235 of the
Coastal Act® allows the Commission to require mitigation for seawall impacts,

Justice Nares concluded that the seawall already “has been designed and

conditioned to mitigate its impact on coastal resources,” and that “[t]he permit

*>The Coastal Act is contained in the Public Resources Code; the two are cited
interchangeably.



expiration does not mitigate any impacts the seawall may cause in the
future[,]” but, “merely gives the Commission the option to deny the permit
outright in 20 years™—the kind of condition that the Coastal Act precludes.
1d. at 14-15 (internal citation and quotation marks omitted).

Justice Nares also would have found the expiration date in violation of
the unconstitutional-conditions doctrine. In the Justice’s view, the expiration-
date condition unconstitutionally forced the Homeowners to waive
fundamental constitutional rights and property interests, including the
“inalienable” right of “protecting property” (Cal. Const. art. I, § 1), without
any showing by the Commission that such a waiver mitigated identified
negative impacts caused by the seawall. See, eg.,id. at 18-19. As Justice
Nares observed, “[t]he Commission does not identify any adverse impacts
attributable to the seawall that Justify waiver of their constitutional and
statutory rights.” Dissenting Op. at 21.

Finally, Justice Nares would have struck down the Commission’s denial
of the stairway’s replacement. Section 30610(g) of the Coastal Act provides
that “no coastal development permit shall be required . . . for . . . [t]he
replacement of any structure . . . destroyed by a disaster.” According to the
Justice, because the lower portion of the Homeowners’ stairway was destroyed
by disaster, its replacement was entitled to an exemption from the permit

requirement—even if local policies could be interpreted to ban private



stairways. Dissenting Op. at 23 (citing section 30005(a) of the Coastal Act,
which makes clear state law trumps local law).
REASONS FOR GRANTING REVIEW

The Court should review this case in order “to secure uniformity of
decision” and to “settle . . . important question[s] of law.” Cal. R. Ct.
8.500(b)(1). First, the Court of Appeal’s majority opinion erects a new barrier
for property owners who seek access to the courts to challenge unconstitutional
or otherwise unlawful permit conditions. Even if the property owner does
everything required of her under the law to preserve her right to challenge a
permit condition, including never complying with the condition and filing a
timely and valid action to challenge it, the opinion requires that she also forgo
the permitted use of her property until after the courts have resolved that
challenge—often a delay of several years.” The majority’s new rule creates
confusion for property owners as to what criteria—beyond those set out in the
law—they must satisfy to preserve a challenge to a permit condition. And the
rule conflicts with the courts’ well-established “waiver” jurisprudence, which
strongly protects Californians’ right to their day in court to have their
otherwise timely and valid claims adjudicated on the merits. See, e. g,

Savaglio, 149 Cal. App. 4th at 598; GHK Associates, 224 Cal. App. 3d at 872.

* The Homeowners in this case filed their challenge to the Commission’s
permit conditions in October 2012. Thus, this case is going into its third year
of litigation.



Second, the majority opinion significantly erodes the right of
individuals in 76 coastal cities and counties—along the State’s 1,100-mile
coastline—to protect their homes and businesses against the forces of Nature.
The Coastal Act mandates that a protective device “shall be permitted when
required . . . to protect existing structures . . . in danger of erosion and when
designed to eliminate or mitigate adverse impacts on local shoreline sand
supply.” Pub. Res. Code § 30235. But the majority opinion ignores the
statutory text and declares that the Commission has the power to impose any
condition whatsoever on a seawall permit—even a condition, like the 20-year
expiration date, which does nothing to eliminate or miti gateaseawall’s alleged
impacts. Majority Op. at 13.

In this case, the majority endorsed the Commission’s unprecedented
requirement that a permit for a seawall (with a life expectancy of 75 years)
expire in just 20 years. As the dissent aptly explained, “the permit-expiration
condition . . . is not a mitigation condition,” especially since “the seawall ‘has
[already] been designed and conditioned to mitigate its impact on coastal
resources.”” Dissenting Op. at 14-15 (emphasis added) (quoting Commission
admission). Instead, the dissent observed, the expiration condition “merely
gives the Commission the option to deny the permit outright in 20 years”—a
regulatory power that the Commission does not enjoy today, but hopes to

acquire in the near future through “legislative change” or “judicial
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determinations.” Id. Conferring power on the Commission to impose non-
mitigating conditions on the right to protect property does violence to the
Coastal Act’s “mandatory language” to the contrary. /d. at 15. The majority’s
opinion also conflicts with the Sixth District Court of Appeal’s decision in
Ocean Harbor House and the United States Supreme Court’s unconstitutional-
conditions cases, which hold that only conditions that mitigate for negative
impacts caused by the property owner’s use of her property are lawful.
Third, the majority opinion breaks with basic preemption principles by
endorsing the view that local policies can trump state law. Here, the majority
applied City of Encinitas policies to deprive Homeowners of the right to
replace their staircase destroyed by a storm. Majority Op. at 18-19. The
majority’s opinion conflicts with the Act’s express admonition against
municipal attempts to impose stricter “conditions, restrictions, or limitations”
that are “in conflict with [the] Act.” Pub. Res. Code § 30005(a). And it
conflicts with this Court’s preemption jurisprudence. Sherwin-Williams Co.
v. City of Los Angeles, 4 Cal. 4th 893, 897 (1993) (holding that local
legislation that conflicts with state law is preempted by such law and is void).
Given the conflicts the majority’s opinion creates with respect to

questions of statutory and constitutional law that affect a vast number of
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property owners—both in and outside the coastal zone‘—this Court should
grant the petition.
ARGUMENT
I
REVIEW SHOULD BE GRANTED TO RESOLVE
THE IMPORTANT QUESTION OF WHEN
A PROPERTY OWNER WILL BE DEEMED
TO HAVE WAIVED HER RIGHT TO
CHALLENGE PERMIT CONDITIONS
The majority opinion on waiver conflicts with the decisions of this
Court and other Courts of Appeal. The legal framework for determining
whether a party has waived a right is well-established. “To constitute a
watver, there must be an existing right, knowledge of the right, and an actual
intention to relinquish the right.” Bickel v. City of Piedmont, 16 Cal. 4th 1040,
1053 (1977). “Waiver always rests upon intent.” City of Ukiah v. F. ones, 64
Cal. 2d 104, 107 (1966). Moreover, whether a party has waived a right is “a
question of fact.” Bickel, 16 Cal. 4th at 1052. Accordingly, a superior court’s
finding on the waiver question is reviewed “under the deferential ‘substantial
evidence’ standard,” whereby “the evidence in the light most favorable to the

prevailing party, giving it the benefit of €very reasonable inference and

resolving all conflicts in its favor in accordance with the standard of review so

* The first issue concerning property owners’ right to challenge permit
conditions affects all Californians—not Just those within the coastal zone.

-12-



long adhered to by this court.” Id. at 1053 (internal citation and quotation
marks omitted).

In the land-use permitting context, certain conduct undertaken by the
property owner will be deemed to constitute waiver of the right to challenge
permit conditions. If a property owner accepts a permit’s conditions, never
challenges them pursuant to a timely and valid claim, and proceeds with the
proposed project, she will be deemed by her conduct to have waived her right
to challenge the permit conditions. See, e.g., Rossco Holdings, Inc. v. State,
212 Cal. App. 3d 642, 644-45 (1989); County of Imperial v. McDougal, 19
Cal. 3d 505, 510-11 (1977). These precedents are not an exception to the
Court’s well-established framework for analyzing waiver claims; to the
contrary, they are an application of that framework: Where all the evidence
points to the abandonment of the right to challenge a permit condition, it is
reasonable to conclude that such evidence establishes an actual intention to
waive that right. Trial courts sti// must evaluate a wajver claim by considering
all the facts for and against waiver: and, importantly, Courts of Appeal must
review a trial court’s findings under the deferential “substantial evidence”
review.

The majority opinion in this case Jettisons this Court’s framework for
evaluating waiver claims, including the appropriate standard of review on

appeal. Instead, the opinion mints a new rule for property owners challenging
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permit conditions. Ifa property owner wants to preserve her right to challenge
a permit condition, it is not enough for her to reject the condition, exhaust her
administrative remedies, and file a timely and appropriate claim challenging
the condition. Satisfying all the legal prerequisites guarantees her nothing; she
must overcome an additional, judge-made hurdle: Until her lawsuit is
resolved, she must not take any of the permit’s so-called “benefits”’ by
proceeding with the proposed project; if she does, she will be deemed to have
intentionally relinquished her right to challenge any aspect of the permit—no

matter how unconstitutional or otherwise unlawful ¢

> As the dissenting opinion points out, “[t]he right to use, enjoy and protect
property is not a government privilege, but a fundamental, constitutional
right.” Dissenting Op. at 17; see also Cal. Const. art. L, § 1 (guaranteeing, in
relevant part, the “inalienable” right of “protecting property, and pursuing and
obtaining safety”). Indeed, the United States Supreme Court has made clear
that “the right to build on one’s own property—even though its exercise can
be subjected to legitimate permitting requirements—cannot remotely be
described as a ‘governmental benefit.’ Nollan, 483 U.S. at 833.

® The majority relies, not just on the Homeowners’ installation of the seawall,
but on the deeds they recorded prior to the Commission’s issuance of the
seawall building permit. But the deeds are a red herring. First, they do not
constitute the Homeowners’ “agreement” with the challenged conditions, let
alone “compliance” therewith. Second, even if they could be read to be an
“agreement” to the challenged conditions, the deeds—drafted by the
Commission itself—contain a clause expressly recognizing that the conditions
may be held invalid and unenforceable. Dissenting Op. at 11. The deeds
simply were a condition precedent to obtaining a building permit to proceed
with the seawall, and were coerced from the Homeowners under duress. They
are in no way evidence of the Homeowners’ intentional relinquishment of a
right.

-14 -



The majority opinion purports to rely on a number of precedents for its
novel rule. Majority Op. at 5. But the opinion actually conflicts with them.
The principle that ties those precedents to gether—and that the majority opinion
violates—is: As long as a property owner timely and properly challenges a
permit decision, there is no evidence of an intent to waive, and she has
adequately preserved her challenge.

In County of Imperial, a landowner was issued a permit allowing
commercial sales of water from a well on his property, subject to the condition
that water could be sold only for use within the County. County of Imperial,
19 Cal. 3d at 507. He did not challenge the condition and subsequently sold
the property four years later. Id. After the new owner took possession, he
began exporting water to other California counties and to Mexico, in violation
of a zoning law that had been enacted in the interim and without a permit. Id.
at 508. The County moved to enjoin the new owner’s use, and the owner
challenged the condition. /d. This Court held that “a landowner or his
successor in title is barred from challenging a condition imposed upon the
granting of a special permit if he has acquiesced therein by either specifically
agreeing to the condition or failing to challenge its validity, and accepted the
benefits afforded by the permit.” Id. at 510-11 (emphasis added). The
subsequent owner was thus estopped from challenging the condition because

his predecessor-in-title had acquiesced to that condition. Id. By contrast, the
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Homeowners in this case specifically objected to the conditions and
challenged their validity.

In Pfeiffer v. City of La Mesa, 69 Cal. App. 3d 74 (1977), the Court of
Appeal held that property owners had waived a challenge to permit conditions
by agreeing to the conditions “under protest,” forgoing a section 1094.5 writ
of mandate action challenging their validity, and instead filing an inverse
condemnation action requiring the city to compensate them for compliance
with the conditions. Id. at 76. The court cited the general rule that “a
landowner who accepts a building permit and complies with its conditions
waives the right to assert the invalidity of the conditions and sue the issuing
public entity for the costs of complying with them.” Id. at 78. Because the
plaintiffs had failed to challenge the validity of the conditions by writ of
mandate, they were deemed to have waived that claim. 4. In stark contrast,
the Homeowners here refused to comply with the challenged conditions,
brought a timely section 1094.5 action challenging their validity, and did not
seek damages for the cost of compliance with the conditions.

The plaintiffs in Rossco and Tahoe Keys Property Owners Association
v. State Water Resources Control Board., 23 Cal. App. 4th 1459, 1484 (1994),
similarly failed to file a timely mandate action to challenge permit conditions.
In Rossco, the plaintiff complied with the condition and did not seek a writ of

mandate. 212 Cal. App. 3d at 654-56. The Court of Appeal, in rejecting the
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plaintiff’s argument that Nollan abrogated County of Imperial, distinguished
Nollan on the grounds that the Nollans “never accepted the public easement
condition” and “timely fought the condition all the way to the highest court in
the land.” Id. at 655. That the Nollans went ahead with construction during
the proceedings was irrelevant because “they did so without notifying the
Commission and while their battle with the Commission continued.” Id. at
655-56. The plaintiff’s problem in Rossco was not simply acceptance of the
permit’s benefits, but acceptance without a timely challenge under section
1094.5. Again, the Homeowners never accepted or complied with the
conditions, and timely filed a section 1094.5 action challenging them;
furthermore, their decision to proceed with the much-needed seawall
installation was taken with the Commission’s full knowledge and consent,
and against the backdrop of pending litigation challenging the conditions. See
also Kadrmas v. Dickinson Public Schools, 487 U.S. 450, 456-57 (1988)
(“[W]e doubt that plaintiffs are generally forbidden to challenge a statute
simply because they are deriving some benefit from it.”); 40 Retail Corp. v.
City of Clarksville, 424 S.W.3d 823, 829 (Ark. 2012) (holding that waiver
should rarely be found where “the State, a regulatory agency, or a municipal
subdivision, is seeking to estop one of its licensees or licensee applicants from

challenging the constitutionality of the provisions affecting his or her
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conduct.” (quoting Begin v. Inhabitants of Town of Sabattus, 409 A.2d 1269,
1274 (Me. 1979)).

The majority’s opinion not only runs counter to these land-use
precedents, but it raises serious public policy concerns for all of California’s
property owners who seek a land-use permit. The majority’s rule creates an
impossible dilemma for the property owner who has diligently complied with
all legal requirements to preserve her challenge to permit conditions: She must
forgo either (1) her timely and valid challenge to unconstitutional or otherwise
unlawful conditions, or (2) her right to use her property pending
litigation—sometimes for years. The dilemma emboldens permitting agencies
to impose unlawful conditions, especially on desperate property owners who
for safety (as in this case) or economic reasons must proceed with the project
even at the expense of waiving their constitutional and statutory rights.

On the other hand, allowing a property owner to timely and validly
challenge permit conditions, while proceeding with her project, does not raise
serious public policy concerns. The majority opinion cites the concern that
allowing a property owner to do so “would foster litigation and create
uncertainty in land use planning decisions.” Majority Op. at 8. Atbottom, the
concern is over the prospect that too many people will try to vindicate their
constitutional and statutory rights against agency overreach—a prospect that

might upset agency planning. The possibility of increased litigation and
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agency uncertainty cannot trump the right of individuals to seek Jjudicial
review of agency actions particularly where, as here, the Legislature has
explicitly made a/l such actions subject to judicial review by writ of mandate.
Pub. Res. Code § 30801. Further, if the majority’s concern had any merit, it
would be in the context of a Pfeiffer claim, where the plaintiff seeks money
damages against an agency for the cost of complying with permit conditions.
Of course, a section 1094.5 action is for equitable relief, not damages, so the
agency’s risk of liability for untold sums of money and the uncertainty that
such risk could generate are not at issue. The reason is simple: After Pfeiffer,
only section 1094.5 actions are available to challenge permit decisions.

The majority opinion cites another concern: If a property owner can
proceed with a project pending litigation over a condition, and the condition
is found invalid, “the agency may have no practical means of addressing the
underlying impacts” of the project. Id. Asa practical matter, the concern is
unfounded. Here, before the Commission decided to impose a 20-year
expiration date on the seawall permit, it had twice considered alternative
conditions that actually would have mitigated for seawall impacts: In its
staff’s first recommendation, the Commission was urged to simply re-evaluate
the need for any additional mitigation (beyond what the Homeowners already
provided) in 30 years. Dissenting Op. at 4-7. In its staffs second

recommendation, the condition would have required re-evaluation of the need
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for any additional mitigation in 20 years. Id. The Commission—like all
agencies—have more-than-adequate opportunities to consider reasonable
alternatives for mitigating a project’s impacts. In any event, the majority’s
concern is not a relevant factor in land-use cases that have struck down
unlawful conditions; an agency’s inability to have a “second bite at the apple”
has no bearing on the propriety of reviewing the validity of permit conditions.
See, e.g., Nollan,483 U.S. 825 (striking down Commission’s permit condition
that property owner dedicate public-access easement in order to “mitigate” for
impacts to visual access to the beach, after property owner had proceeded with
the project and built home and even thou gh Commission thereafter would have
no means of substituting its unconstitutional demand with a lawful, mitigating
condition).

In sum, the majority’s opinion on waiver constitutes a significant break
from existing precedents. And it has serious ramifications for the right of all
property owners in the State to have their timely and valid claims heard on the
merits. The Court should resolve the conflict and confusion generated by the

majority’s “waiver” opinion and grant the petition.
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11
REVIEW SHOULD BE GRANTED TO
RESOLVE THE IMPORTANT QUESTION
OF WHETHER ANY LIMITATIONS EXIST
ON THE KINDS OF CONDITIONS A
PERMIT AGENCY CAN IMPOSE ON
THE RIGHT TO PROTECT PROPERTY
Section 30235 requires approval of any permit for a protective device
necessary to protect an existing structure from erosion, if the device is
“designed to eliminate or mitigate adverse impacts on local shoreline sand
supply.” Pub. Res. Code § 30235. Nevertheless, the majority opinion ignores
the quoted limiting language and concludes that the Coastal Act grants a
permit agency the power to impose any condition on the right to protect
property against erosion under section 30235, so long as the condition broadly
advances the Act’s myriad objectives. Majority Op. at 11-15. In other words,
the condition need not actually eliminate or mitigate identified impacts of a
section 30235 protective device. Applying its new “anything goes” rule, the
majority opinion endorses the 20-year expiration date on the Homeowners’
seawall, which does nothing to eliminate or mitigate for identified impacts
caused by that seawall.
The majority opinion re-writes the statute and conflicts with the
decision of the Sixth District Court of Appeal in Ocean Harbor House. There,

the Court of Appeal upheld an in-lieu fee on homeowners who sought a

seawall permit, on the grounds that the fee mitigated for identified impacts
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caused by the seawall.” Ocean Harbor House, 163 Cal. App. 4th at 240-42.
The Ocean Harbor House court held that the permit agency in that case (the
Commission) “has broad discretion to adopt measures designed to mitigate all
significant impacts that the construction of the seawall may have.” Id. at 242
(emphasis added). In other words, the permit agency could not impose just
any condition it wished, without regard to whether the condition actually
served the purpose to eliminate or mitigate impacts caused by a protective
device.

Even if the “eliminate or mitigate” limitation on conditions could be
read out of the statute, there would still be constitutional limitations. In this
respect, the majority opinion conflicts with the United States Supreme Court’s
unconstitutional-conditions jurisprudence. Those cases provide that conditions
that burden property rights and interests must actually mitigate—i.e., bear an
“essential nexus” to—identified impacts caused by the proposed use of the
property. See, e.g., Nollan, 483 U.S. at 837; see also Koontz, 133 S. Ct. at

2594 (conditions that burden a right are subject to heightened scrutiny under

" The plaintiff in Ocean Harbor House focused on how the moneys from the
mitigation fee would be spent (on local sand supply replenishment or on public
recreational opportunities elsewhere). The parties did not raise, and the Court
of Appeal did not address, the issue of whether section 30235 authorizes only
conditions affecting the “design” of the protective device, as the statute plainly
states. If section 30235 permits only design-related conditions that eliminate
or mitigate impacts caused by protective devices, then the Ocean Harbor
House fee and the 20-year expiration condition here would be invalid under
that provision.
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the unconstitutional-conditions doctrine). The majority opinion parts ways
with these precedents by relying on the Coastal Act’s broad objectives to
insulate nonmitigating conditions from constitutional review®

The right of coastal residents and businesses to protect their properties
is fundamental. Yet under the majority’s groundbreaking opinion, permit
agencies now have the near-limitless power to impose whatever conditions
they wish on the exercise of that right under section 30235. Given the large
number of individuals the opinion affects—anyone along the State’s coast who
needs to protect her property—the Court should grant review to resolve the
important question of the true scope of agencies’ power under the section

30235 and federal constitutional principles.

® The dissenting opinion discusses at great length the myriad ways in which the
20-year expiration date violates the unconstitutional conditions doctrine.
Dissenting Op. At 17-21. First, the condition forces the Homeowners to waive
their present and future rights to protect their homes in perpetuity, as
guaranteed to them by section 30235 of the Coastal Act and the California
Constitution, article I, section 1. Second, the expiration condition takes their
property right in the continued, lawful use of their fortified bluffs as protection
against erosion; the condition requires the Homeowners to waive all
constitutional protections against unjustified revocation of their seawall permit
and retroactive application of changes in the law. And third, the expiration
condition effectuates a conveyance to the State of a conservation or negative
casement across the Homeowners’ bluffs, which they are allowed limited use
of until 2031. Yetno showing has ever been made that the condition mitigates
for identified impacts caused by their protective device.
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I
REVIEW SHOULD BE GRANTED TO
RESOLVE THE IMPORTANT QUESTION
OF WHETHER LOCAL POLICIES CAN
TRUMP STATE-LAW PROTECTIONS
FOR COASTAL PROPERTY OWNERS
The majority opinion holds that the Homeowners’ replacement of their
lower stairway requires a permit, even though the stairway was destroyed by
a disaster. Majority Op. at 16-17. That holding is based on a legally infirm
attempt—without analysis or discussion—to reconcile a state mandate
exempting the Homeowners from having to obtain a permit and a conflicting
City Code provision. Section 3061 0(g)(1) of the Coastal Act makes clear that
the right to replace a disaster-stricken structure, including a private stairway,
is a state-statutory right that no local law can trump.
Section 30610(g)(1) mandates that “no coastal development permit
shall be required” for “[t]he replacement of any structure . . . destroyed by a
disaster.” Pub. Res. Code § 30610(g)(1). In order for replacement of such a
structure to be entitled to permit exemption, “[t]he replacement structure shall
conform to applicable existing zoning requirements, shall be for the same use

as the destroyed structure, shall not exceed either the floor area, height, or bulk

of the destroyed structure by more than 10 percent, and shall be sited in the
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same location on the affected property as the destroyed structure.” Pub. Res.
Code § 30610(a), (g)(1). The City of Encinitas’ Municipal Code contains
substantially the same language protecting the right of Encinitas residents to
replace disaster-stricken structures without a permit. But it purports to
withhold that permit-exemption from any “development . . . governed by the
Coastal Bluff Overlay regulations,” which includes bluff stairways. EMC
§ 30.80.50(E).

The majority opinion cites that City provision to conclude that the
Homeowners’ replacement of the lower portion of their stairway requires a
permit. Majority Op. at 16. The opinion sees no conflict between that City
provision and section 30610(g)(1)’s mandate that replacement of disaster-

stricken structures, like the Homeowners’ stairway, are permit-exempt.'® But,

? There is no dispute in this case that the replacement structure will be for the
same use (i.e., an access way to the beach), will not exceed the original
stairway’s dimensions, and will be located in the same location as the original
stairway.

"°In a footnote, the majority opinion concludes, with no analysis or discussion,
that “application of section 30610, subdivision (g)(1), is expressly subject to
conformance with local zoning requirements”—including, presumably, the
requirement that a permit be sought to replace a stairway destroyed by a
disaster. Id. at 16 n.6. The dissenting opinion details the fata] errors in the
majority’s attempt to circumvent its preemption problem. Dissenting Op. at
24. Section 30610(g)(1) requires that the “structure” conform to applicable
zoning requirements, such as those governing the structure’s location and
physical dimensions. A local policy that purports to require a permit for a
structure’s replacement (a procedural rule) is not a zoning requirement
dictating how the structure should look and where it should be located (which

(continued...)
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as the dissenting opinion observes, a conflict clearly exists. Dissenting Op. at
23-24. And the majority opinion endorses the view that local policies can
trump the Coastal Act.

The principle of state preemption of local policies is well-established.
“If otherwise valid local legislation conflicts with state law, it is preempted by
such law and is void.” Sherwin-Williams, 4 Cal. 4th at 897. The principle is
embodied in section 30005(a) of the Coastal Act, which allows coastal cities
and counties to adopt “additional regulations, not in conflict with this act,
imposing further conditions, restrictions, or limitations” (emphasis added).

Cases interpreting the Coastal Act have consistently held that local
policies must not conflict with provisions of the Coastal Act. For example, in
Yost v. Thomas, 36 Cal. 3d 561, 572-73 (1984), this Court held that local
coastal programs must conform to the dictates of the Coastal Act. Referring
to section 30005(a), the Court admonished that a local government “can decide
to be more restrictive with respect to any parcel of land, provided such
restrictions do not conflict with the act.” Id. at 573 (emphasis added); see
also McCallister v. California Coastal Commission, 169 Cal. App. 4th 912,
930n.9 (2008) (“As long as alocal coastal program is not inconsistent with the

Coastal Act, it can be more restrictive.”); Dunn v. County of Santa Barbara,

1% (...continued)
assumes it will be built without a permit). The majority’s efforts
notwithstanding, Encinitas’ policy conflicts with section 30610(g)(1).
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135 Cal. App. 4th 1281, 1297 (2006) (“[T]he County has the discretion to be
more restrictive to the extent its regulations are consistent with legislative
intent.”).
The majority opinion in this case conflicts with the decisions of this
Court and other Courts of Appeal. Contrary to those precedents, the opinion
holds that a local policy can trump a Coastal Act provision that specifically
mandates otherwise. Given this conflict, and the importance of the question
to coastal property owners who seek to rebuild after natural disasters strike, the
Court should grant review.
CONCLUSION
For the reasons stated above, the Court should grant the Homeowners’
petition.
DATED: October 17, 2014.
Respectfully submitted,
PAUL J. BEARD II
JENNIFER F. THOMPSON

Pacific Legal Foundation

JONATHAN C. CORN
Axelson & Com, P.C.
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INTRODUCTION

The California Coastal Commission (Commission) appeals from a judgment in a
mandamus action directing the Commission to remove three conditions from a coastal
development permit amendment (permit) issued to Barbara Lynch and Thomas Frick
(collectively, respondents). The Commission contends respondents waived any challenge
to these conditions by signing and recording documents agreeing to them and then
accepting the benefit of the permit by completing their project. The Commission further
contends the conditions were valid and supported by substantial evidence. We agree with
both contentions and reverse the judgment.

BACKGROUND

Respondents own adjacent, bluff-top homes in Encinitas. For at least two decades,
their homes were protected by a 100-foot wooden erosion control structure and a 100-
foot mid-bluff wall. In addition, a private stairway along the bluff face provided them
with beach access from their homes.

In 2003 respondents applied to the City of Encinitas (City) for authorization to
replace the wooden erosion control structure and the mid-bluff wall. As part of the
project, they also planned to remove and replace the lower section of the stairway.

In 2009 the City approved the project, finding the project would not adversely
affect the City's general plan policies or its municipal code provisions. The City
conditioned its approval on respondents obtaining a permit from the Commission.

The same year, respondents applied to the Commission for the required permit.

While their application was pending, a severe storm caused the bluff below Lynch's home

2



to collapse. The collapse destroyed portions of the wooden erosion control structure,
mid-bluff wall, and stairway. By the time the Commission considered the permit
application in 2011, respondents were seeking to demolish the remainder of the wooden
erosion control structure, construct a new 100-foot long shotcrete seawall below both
lots, install up to 75 feet of mid-bluff geogrid protection below Lynch's lot and part of
Frick's lot, and reconstruct the lower section of the stairway.

The Commission approved a permit allowing only the demolition and
reconstruction of the seawall and the installation of the mid-bluff geogrid protection. The
permit included numerous special conditions. Among these conditions were special
condition 1.a., which precluded reconstruction of the lower section of the stairway, and
special conditions 2.1 and 3, which limited the permit's duration to 20 years.
Respondents objected to these special conditions during the application process.

The permit also included a special condition requiring respondents to record deed
restrictions in a form approved by the Commission's executive director. The deed
restrictions stated the Commission approved the permit subject to the special conditions,
and but for the imposition of the special conditions the project would not be consistent
with the California Coastal Act of 1976 (Act) (Pub. Resources Code, § 30000 et seq.)]

and the Commission would not have approved the permit. The deed restrictions also

stated respondents elected to comply with the special conditions in order to undertake the

1 Further statutory references are also to the Public Resources Code unless
otherwise stated.



development authorized by the permit and, in consideration for the permit's issuance,
they irrevocably covenanted with the Commission that the special conditions constituted
covenants, conditions and restrictions running with the land for the duration of the
permit.

Respondents filed a petition for writ of mandate challenging the conditions
precluding them from rebuilding the lower section of the stairway and limiting the
permit's duration to 20 years. Meanwhile, respondents signed and recorded the required
deed restrictions, satisfied the other prior-to-issuance permit conditions, obtained the
permit, and constructed their project.

The Commission moved for judgment under Code of Civil Procedure section
1094, arguing respondents were barred from proceeding with their mandamus action
because they agreed to the permit conditions and accepted the benefit of the permit. The
superior court denied the motion, finding respondents had not specifically agreed to nor
necessarily accepted the challenged conditions.

A few months later, respondents moved for judgment, arguing the condition
precluding them from rebuilding the lower portion of the stairway was invalid because
that portion of the project did not require a permit. In addition, respondents argued the
conditions limiting the duration of the permit to 20 years were invalid because the
conditions have no nexus to the seawall's impacts and the Commission had no other
authority to impose them. The superior court substantially agreed with respondents'
position. The court granted the motion and issued a writ directing the Commission to

remove the challenged conditions from the permit.
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DISCUSSION
I
Waiver by Agreeing to Conditions and Accepting Permit Benefits

As it did below, the Commission contends on appeal respondents waived their
right to challenge the permit conditions when they signed and recorded deed restrictions
agreeing to the permit conditions and then accepted the permit's benefit by constructing
their project. We agree.

Generally, a property owner may only challenge an allegedly unreasonable permit
condition by refusing to comply with the condition and bringing a mandate action to have
the condition declared invalid. (Building Industry Assn. v. City of Oxnard (1985)

40 Cal.3d 1, 3, fn. 1 (Building Industry Assn).) If the property owner complies with the
condition, the property owner waives the right to legally challenge it. (/bid.; see
Hensler v. City of Glendale (1994) 8 Cal.4th 1, 19, fn. 9 (Hensler); County of Imperial v.
McDougal (1977) 19 Cal.3d 505, 510-511; Edmonds v. County of Los Angeles (1953)
40 Cal.2d 642, 653; Tahoe Keys Property Owners' Assn. v. State Water Resources
Control Bd. (1994) 23 Cal.App.4th 1459, 1484; Rossco Holdings Inc. v. State of
California (1989) 212 Cal. App.3d 642, 654-655; Pfeiffer v. City of La Mesa (1977)

69 Cal.App.3d 74, 78, modified by statute as stated in Sterling Park, L.P. v. City of Palo
Alto (2013) 57 Cal.4th 1193, 1200.) The rule stems from the equitable maxim, "He who
takes the benefit must bear the burden." (Civ. Code, § 3521; Edmonds v. County of Los
Angeles, supra, at p. 653; see Peers v. McLaughlin (1891) 88 Cal. 294,299 ["[N]o

person, whether minor or adult, can be permitted to adopt that part of an entire
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transaction which is beneficial, and reject its burdens. [{] This commanding principle of
Justice is so well established, that it has become one of the maxims of the law."].)
Respondents contend this rule does not apply to them because they did not, in fact,
voluntarily agree to the conditions. They objected to the conditions during the
proceedings before the Commission and then timely filed a petition challenging them.

They completed the steps necessary to obtain the permit to save their homes. Essentially,

they contend they submitted to the conditions under protest and duress.2

Although there are two recognized exceptions to the general waiver rule, neither
applies here. The first exception, codified in Government Code section 66020, allows a
developer to comply with a condition under protest and proceed with development while
simultaneously challenging the condition. (Gov. Code, § 66020, subd. (a) & (d)(2);
Hensler, supra, 8 Cal.4th at p. 19, fn. 9; Shapell Industries, Inc. v. Governing Board
(1991) 1 Cal.App.4th 218, 241.) However, this exception applies only to conditions |
imposed by local agencies that "divest the developer of money or a possessory interest in
property." It does not apply to conditions imposed by state agencies or to conditions that

restrict "the manner in which a developer may use its property." (Sterling Park, L.P. v.

2 The evidence in the record indicates Frick's home was not in immediate danger at
the time the Commission approved the permit. To the extent Lynch's home was in
immediate danger, she alternatively could have applied for an emergency permit from the
Commission's executive director, but did not. (§ 30624; Cal. Code Regs., tit.14, § 13136
et seq.) The emergency permit would have essentially maintained the status quo pending
the outcome of this litigation by allowing her to address the immediate danger without
giving her any vested rights. (Barrie v. Cal. Coastal Com. (1987) 196 Cal.App.3d 8, 17-
18.)



City of Palo Alto, supra, 57 Cal.4th at p. 1207; Trend Homes, Inc. v. Central Unified
School Dist. (1990) 220 Cal.App.3d 102, 111.)

The second exception applies when an agency imposes new conditions on a permit
for a later phase of a project already underway. (Building Industry Assn., supra, 40
Cal.3d 1, 3, fn. 1; Rezai v. City of Tustin (1994) 26 Cal. App.4th 443, 450; Laguna
Village, Inc. v. County of Orange (1985) 166 Cal.App.3d 125, 127-128; McLain Western
#1 v. County of San Diego (1983) 146 Cal.App.3d 772, 777.) In such circumstances, the
developer has already commenced the project, made commitments, and incurred costs,
which are typically irrevocable decisions. The developer, therefore, has no economically
practicable option to elect not to accept the subsequent permit and its accompanying
conditions. (McLain Western #1 v. County of San Diego, supra, atp. 777.)

At least one appellate court has since limited the second exception to challenges to
fee conditions, making it largely indistinguishable from the first exception. (Rezai v. City
of Tustin, supra, 26 Cal.App.4th at p. 451; see Hensler, supra, 8 Cal.4th atp. 19, fn. 9
[suggesting after the enactment of Government Code section 66020 the first exception is
the only exception to the general rule].) Assuming without deciding the second exception
continues to apply to nonfee conditions, it still does not apply in this case as this case
does not involve new conditions imposed on a later phase of a project already underway.

Nonetheless, respondents believe there is or should be an "under protest"
exception for permit applicants who are opposed to nonfee conditions like those at issue
in this case and desire to build their projects while simultaneously challenging the

conditions. We decline to adopt such an exception for several reasons. F irst, the
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exception would effectively swallow the general rule as many, if not most, permit
applicants are required to submit to conditions they view unfavorably in order to obtain a
permit. Second, allowing permit applicants to accept the benefits of a permit while
challenging its burdens would foster litigation and create uncertainty in land use planning
decisions. Finally, unlike an invalid fee condition, an invalid nonfee condition is not
readily quantified and remedied. If an agency learns a nonfee condition is invalid before
a project is built, the agency may be able to address the impacts underlying the condition
in an alternate manner. However, if an agency learns a nonfee condition is invalid after a
project is built, the agency may have no practical means of addressing the underlying
impacts. Given these policy considerations, we conclude the need for or desirability of
an under protest exception of the type advocated by respondents is a matter best left for
legislative resolution.

The dissent adopts respondents’ position without discussing the general waiver
rule, the currently recognized exceptions, or the wisdom of judicially recognizing a new
exception for respondents’ situation. In addition, the dissent suggests it was appropriate
for respondents to sign and record documents purporting to establish covenants running
with the land when respondents did not actually intend to establish such covenants. In
the dissent's view, the documents' severability clauses not only allow respondents'
subterfuge, but require us to disregard the documents' contents because the Commission
did not establish by clear and convincing evidence respondents’ actually meant what they

said in the documents.



Absent clear, supporting authority, which the dissent has not identified, we are
unwilling to condone deliberate subterfuge in recorded documents as doing so would
subvert the documents' noticing function. It is also unnecessary for us to condone such
conduct as respondents had a reasonable option short of deliberate subterfuge to address
any immediate danger to their properties pending the outcome of this litigation. (See
fn. 2, ante.)

Moreover, we disagree with the dissent's view that respondents' deliberate
subterfuge amounted to a failure of proof on the Commission's part. The rules governing
the interpretation of deed restrictions are the same as the rules governing the
interpretation of contracts. We are required to interpret them in a way that is both
reasonable and carries out their intended purpose. We are also required to ascertain the
parties' intent solely from the language of the documents whenever possible. (Costa
Serena Owners Coalition v. Costa Serena Architectural Com. (2009) 175 Cal.App.4th
1175, 1199; Alfaro v. Community Housing Improvement System & Planning Assn., Inc.
(2009) 171 Cal.App.4th 1356, 1378.) As the language of the documents is not
ambiguous regarding respondents’ intent to establish covenants running with the land in

favor of the Commission, the language of the documents controls and provides ample

evidence of respondents’ waiver.3

3 The mere existence of a severability clause cannot establish an ambiguity or every
provision in every contract with a severability clause would arguably be ambiguous.
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II
Validity of 20-Year Duration Condition
A

Even if respondents had not waived their right to challenge the permit conditions,
the Commission contends it lawfully limited the duration of respondents' permit. We
agree with this contention as well.

B

The court's role in reviewing Commission decisions is to determine " 'whether (D)
the [Commission] proceeded without, or in excess of, jurisdiction; (2) there was a fair
hearing; and (3) the [Commission] abused its discretion.'" (Ross v. California Coastal
Com. (2011) 199 Cal.App.4th 900, 921 (Ross).) The Commission abuses its discretion if
it does not proceed in the manner required by law, its order or decision is not supported
by the findings, or its findings are not supported by substantial evidence. (Ibid.)

In determining whether the Commission's findings are supported by substantial
evidence, we examine the whole record and consider all relevant evidence, including
evidence detracting from the Commission's decision. While we engage in some weighing
to fairly estimate the worth of the evidence, we do not conduct an independent review of
the record where we substitute our own findings and inferences for the Commission. It is
the Commission's role to weigh the preponderance of conflicting evidence and we may
reverse the Commission's decision only if no reasonable person could have reached the
same conclusion based on the same evidence. (Ross, supra, 199 Cal.App.4th at pp- 921-

922.)
10



C

Chapter 3 of the Act contains the standards for determining the permissibility of
development projects subject to the Act. (§ 30200, subd. (a).) We must liberally
construe these standards to achieve the Act's purposes and objectives. (§ 30009.)

Included within the standards is a requirement the Commission find a proposed
project conforms to the applicable certified local coastal program. (§ 30604 (b).) Here,
the City's local coastal program policies and implementing regulations applicable to
seawalls require that a seawall be necessary to protect the principal bluff top structure;
not cause, promote, or encourage bluff erosion or failure; be visually compatible with the
character of the surrounding area; and not unnecessarily restrict or reduce the use of or
access to existing beach width. (Encinitas General Plan and Local Coastal Program Land
Use Plan, Resource Management Element, Policy 8.5; Encinitas Mun. Code, §30.34.020,
subd. (C)(2)(b)(2)-(5).)

In addition, for projects such as respondents, which are located between the
nearest public road and the sea shoreline, the Act requires that the Commission find the
project conforms to the Act's public access and public recreation policies. (§ 30604 (c).)
For seawalls, the Act further requires that the Commission find the seawall is: (D)

required to serve coastal-dependent uses or to protect existing structures or public
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beaches from erosion; and (2) designed to eliminate or mitigate adverse impacts on local

shoreline sand supply. (§ 30235.)4

Here, the Commission imposed the condition limiting the permit's duration
because it found: (1) the seawall is only required to protect respondents' existing homes
and is not intended to be a permanent structure accommodating any future redevelopment
of the homes; (2) the seawall will have long-term impacts on adjacent properties to the

north and may have long-term impacts on other adjacent properties which are not yet

fully addressable;> (3) shoreline protection strategies are evolving, particularly in light of
climate change and sea level rise; and (4) notwithstanding its theoretical lifespan, the
seawall will likely need augmentation, replacement, or substantial changes within 20
years because of sea level rise and the seawall's location in a high hazard area.

Essentially, the duration limit allows the Commission to revisit the need for the seawall

4 Section 30235 provides in full, "Revetments, breakwaters, groins, harbor channels,
seawalls, cliff retaining walls, and other such construction that alters natural shoreline
processes shall be permitted when required to serve coastal-dependent uses or to protect
existing structures or public beaches in danger from erosion and when designed to
eliminate or mitigate adverse impacts on local shoreline sand supply. Existing marine
structures causing water stagnation contributing to pollution problems and fishkills
should be phased out or upgraded where feasible."

5 More particularly, the Commission noted studies have shown wave reflection off
of a seawall and increased turbulence at its terminus leads to accelerated erosion along
adjacent, unprotected properties. In this case, such accelerated erosion will likely cause
the bluff of the unprotected properties to the north to collapse, which could lead to a
domino effect of additional requests for "much more substantial and environmentally
damaging seawalls to protect the residences." Although the proposed seawall is designed
to reduce the impacts to the northern adjacent properties, the impacts cannot be
eliminated and are especially problematic because "the seawall will be an isolated
structure in a stretch of largely unprotected shoreline."

12



or require further mitigation for its impacts based on a lifespan corresponding to, but not
exceeding, the remaining anticipated lifespan of respondents' existing homes.

The Commission's findings are presumed to be supported by substantial evidence
(Ross, supra, 199 Cal.App.4th at p. 921) and respondents have not directed us to any
record evidence undermining these findings. While there may be, as respondents and the
dissent suggest, other means of satisfactorily addressing the project's long-term impacts,
we may not substitute our judgment for the Commission's. It is the Commission's role to
weigh the preponderance of any conflicting evidence before it and we may reverse the
Commission's decision only if a reasonable person could not have reached the same
conclusion. (/d. at p. 922.)

Moreover, respondents have not identified nor have we located any authority
categorically precluding the Commission from imposing a condition limiting the duration
of a permit. To the contrary, the Commission has broad discretion to impose conditions
to mitigate the seawall's impacts. (Ocean Harbor House Homeowners Assn. v. California
Coastal Com. (2008) 163 Cal. App.4th 215, 242 (Ocean Harbor)). Since the Commission
imposed the conditions limiting the permit's duration to ensure the seawall's long-term
impacts do not extend beyond the time period for which the seawall's existence can be
reasonably justified to protect respondents' existing homes, we conclude the conditions
fell within the Commission's discretion and were valid.

The dissent concludes section 30235 precludes the Commission from imposing
any condition on the seawall except a condition intended to eliminate or mitigate the

seawall's adverse impacts on the local shoreline sand supply. This same position was
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rejected in Ocean Harbor, supra, 163 Cal. App.4th at p. 241. As the court explained,
"The language of section 30235 is permissive, not exclusive. It allows seawalls under
certain conditions: (1) when necessary to protect existing structures and (2) when they
can be designed to minimize sand loss. The statute does not purport to preempt other
sections of the Act that require the Commission to consider other factors in granting
coastal development permits. (E.g., §§ 30604, subd. (c) [the Commission 'shall' make
findings that the permit complies with public access and recreational policies], 30251
[scenic and visual qualities of coastal areas 'shall’ be considered and protected as a
resource of public importance], 30240 [environmentally sensitive habitats 'shall' be
protected].) Nor does the statutory language purport to limit the Commission's duty to
consider other impacts and discretion to impose conditions to mitigate them.
Homeowners [offer] no legislative history to support [their] view of the statute.
Moreover, had it been the Legislature's intent to limit permit conditions, one would
reasonably have expected direct or express limiting language—e.g., seawalls shall be
permitted, and the Commission may only impose conditions that mitigate sand loss; or
seawalls shall be permitted, and the Commission may not impose any conditions other
than those that mitigate sand loss. [1] ... [1]

"The Act was enacted as a comprehensive scheme to govern land use planning for
the entire coastal zone of California. [Citation.] Its broad goals are protection of the
coastline and its resources, and maximization of public access.

[Citation.] ... [{] . . . Homeowners [provide] no evidence suggesting that the Legislature

14



intended to give protection of the sand supply exclusive priority over all of the Act's other
goals.

"Finally, even if section 30235 were reasonably susceptible of Homeowners's
interpretation, we would reject it as inconsistent with the Legislature's express command
that the Act 'be liberally construed to accomplish its purposes and objectives.'
[Citations.] [1] In short, we conclude that section 30235 does not limit the type of
conditions that the Commission may impose in granting a permit to construct a seawall.
Rather, the Commission has broad discretion to adopt measures designed to mitigate all
significant impacts that the construction of a seawall may have.” (Ocean Harbor, supra,
163 Cal.App.4th at pp. 241-242.) We agree with the Ocean Harbor court's analysis,
which the dissent has not countered.

The dissent alternatively concludes the conditions limiting the permit's duration
are invalid because they do not mitigate any adverse impacts. The record does not
support this conclusion because, as we explained above, the conditions are aimed at
addressing the project's likely long-term impacts to adjacent, unprotected properties from
accelerated erosion by ensuring there is an opportunity to revisit the need for the seawall
or require further mitigation for its impacts at the point in time it will likely require
augmentation, replacement, or substantial change anyway.

Finally, the dissent concludes the conditions limiting the permit's duration
constitute an unconstitutional taking. The dissent's conclusion presupposes a particular
outcome when respondents apply to renew their seawall in the future. However, the

outcome of any subsequent application is purely speculative and until the Commission
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reaches a final decision on the application any related takings claim is not ripe for
adjudication. (Howard v. County of San Diego (2010) 184 Cal.App.4th 1422, 1430.)
I
Validity of Condition Precluding the Rebuilding of the Lower Stairway
The Commission also contends it lawfully conditioned the permit on the removal
of the lower stairway from the project plans. We agree once again.
A
1
Preliminarily, the Commission correctly asserts reconstruction of the lower
stairway is not exempt from the Act's permitting requirements. The Act allows the
replacement of an existing structure without a permit only if the structure was destroyed
by a disaster, conforms to applicable zoning requirements, is for the same use, 1S nO more
than 10 percent larger than its previous size, and is in the same location. (§ 30610,
subd. (g)(1).) While the City's local coastal program contains similar qualifications, the

program nonetheless requires a coastal development permit for projects governed by the
City's coastal bluff overlay regulations.® (Encinitas Mun. Code, § 30.80.050.)

Respondents' project is governed by these regulations because the regulations apply to all

parcels of land within the City where a coastal bluff is present. (Encinitas Mun. Code,

6 The dissent concludes the coastal bluff overlay zone permit requirements are
invalid because they conflict with section 30610, subdivision (g)(1). We disagree
because the application of section 30610, subdivision (g)(1), is expressly subject to
conformance with local zoning requirements.
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§ 30.34.020, subd. (A).) Therefore, to the extent the reconstruction of the lower stairway
is a replacement project, it is not exempt from the permitting requirements.
2

To the extent the reconstruction of the lower stairway is a repair or maintenance
project, it is also not exempt from the permitting requirements. The Act generally allows
repair or maintenance activities without a permit if the activities "do not result in an
addition to, or enlargement or expansion of, the object" of the activities. (§ 30610,
subd. (d).) However, an exception to the general rule specifies a permit is required for
"[a]ny repair or maintenance to facilities or structures or work located in an
environmentally sensitive habitat area, any sand area, within 50 feet of the edge of a
coastal bluff or environmentally sensitive habitat area, or within 20 feet of coastal waters
or streams that include: [{] (A) The placement or removal, whether temporary or
permanent, of rip-rap, rocks, sand or other beach materials or any other forms of solid
materials; [] (B) The presence, whether temporary or permanent, of mechanized
equipment or construction materials." (Cal. Code Regs., tit. 14, § 13252, subd. (2)(3);
accord, Encinitas Mun. Code, § 30.80.050, subd. (C).) As the reconstruction of the lower
stairway would occur on a coastal bluff edge and would involve both the placement of

solid materials and the presence of mechanized equipment and construction materials, the

general rule does not apply and the reconstruction requires a permit.’

7 The dissent does not address this regulatory exception in concluding no permit is
required.
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B

Since the reconstruction of the lower stairway requires a permit, the reconstruction
must conform to the City's local coastal program. (§ 30604 (b).) The City's local coastal
program is combined with its general plan and many of the general plan's policies are
incorporated into the program. Of particular relevance here, the program includes Policy
1.6, subdivision (a), of the General Plan's Public Safety Element. This policy provides
"for the reduction of unnatural causes of bluff erosion" by "[o]nly permitting public
access stairways and no private stairways . . . ." The program also includes Policy 6.7 of
the General Plan's Circulation Element. This policy discourages and requires the phasing
out of private access to the beach over the bluffs.

Respondents contend these general plan policies are inapplicable because the City
has not passed any regulations implementing them; however, as the Commission points
out, the City's coastal bluff overlay regulations, which are also part of the City's local
coastal program, effectively implement these policies by allowing only public access
facilities on coastal bluffs. (Encinitas Mun. Code, § 30.34.020, subd. (B)(2)(a).) As the
reconstruction of the lower stairway is inconsistent with both the general plan policies
and the coastal bluff overlay regulations, it is necessarily inconsistent with the City's
local coastal program. Accordingly, we conclude the Commission validly precluded
reconstruction of the stairway as a condition of approving the permit.

Nevertheless, respondents make much of the fact the City previously approved the
project, including the stairway, after specifically finding it would not adversely affect the

City's general plan policies or its municipal code provisions. They suggest it is
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disingenuous for the Commission to disapprove the stairway portion of the project for
nonconformance with these policies and provisions after the City previously found
conformance.

We do not share respondents’ concern because, at the time the City approved the
project, the stairway portion of it was substantially different. As the City described it, "A
stairway currently exists on the bluff face and will remain. However, portions of the
stairwell most adjacent to the existing mid-bluff retaining wall and lower seawall will be
removed as necessary to allow for the installation of the proposed improvements and will
be replaced to its original configuration with the same materials, dimensions and colors
once [the installation of the proposed improvements is] completed.” In other words, at
the time the City approved the project, the stairway portion involved only the detachment
and reattachment of parts of the stairwell as necessary to facilitate other construction.
The lower portion of stairway had not been destroyed and the City had no occasion to
consider whether reconstruction of it conformed to the general plan policies and coastal
bluff overlay regulations disfavoring and requiring the phasing out of private access
stairways. Thus, contrary to respondents' assertions, we conclude the City's prior
conformance finding has no bearing on the validity of the Commission's nonconformance

finding.
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DISPOSITION

The judgment is reversed. The Commission is awarded its appeal costs.

MCCONNELL, P. J.
I CONCUR:

AARON, J.
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NARES, J., dissenting:

I respectfully dissent from the majority's decision to reverse the judgment in this
matter.

A. Introduction

I would affirm the trial court's decision striking the California Coastal
Commission's (Commission's) permit expiration conditions requiring the seawall permit
to "expire" in 20 years unless the homeowners Barbara Lynch and Thomas Frick (the

homeowners) reapply for a permit, and the Commission exercises its discretion to grant

it. Those conditions are contrary to Public Resources Code! section 30235 of the
California Coastal Act of 1976 (§ 32000 et seq.) (Coastal Act), as that code section
mandates issuance of a permit for a seawall so long as it is necessary to protect from
erosion and is designed to mitigate against adverse impacts. [ would further affirm the
trial court's decision that the conditions are regulatory "takings" barred by the state and
federal constitutions. I would also affirm the trial court's decision that the condition
barring repairs to the staircase that provides the homeowners with access to the beach is
contrary to both the Coastal Act and the City of Encinitas's (the City's) Local Coastal
Program. Finally, the Commission's assertion that the matter should be remanded to
allow it to "revise" the conditions is without merit. Because there is no circumstance

under which the expiration date and stairway denial could be revised to make them

1 All further undesignated statutory references shall be to the Public Resources
Code.



consistent with applicable law, no remand to the Commission for additional review was
required.

B. Factual and Procedural Background

1. The homeowners and their homes

The homeowners own adjacent residential properties located atop an 80-foot
oceanfront bluff on Neptune Avenue, in Encinitas, California. The easterly and westerly
property lines for their homes are Neptune Avenue and the mean high-tide line of the
Pacific Ocean, respectively. Thus, the properties consist of the bluff top areas improved
with the homeowners' homes, the steep coastal bluffs improved with a shared staircase
that goes down to the beach, a sea wall designed to protect the bluffs from erosion while
mitigating impacts to unprotected adjacent bluffs, and the sandy beach area from the toe
of the bluff to the mean high-tide line. Similar to many properties along this stretch of
coast, the shared staircase connects the homes to the beach area below.

The staircase was built more than 40 years ago, prior to the enactment of the
Coastal Act in 1976, and its predecessor law, the Coastal Zone Conservation Act of 1972.

In 1973, the staircase partially collapsed and was reconstructed under a permit issued by

the County of San Diego? following certification from the Coastal Zone Conservation
Commission (the Commission's predecessor agency) that its reconstruction was exempt
from state permit requirements. Since that time, the homeowners have regularly enjoyed

the use of their shared staircase, and they have taken actions to maintain it. The staircase

2 The County of San Diego approved the project because the City of Encinitas was
not incorporated until 1986.



is important to the homeowners, because it provides the only direct access to the beach
portion of their properties. The access afforded by the staircase is especially important
for Lynch, given her age (close to 80 at the time of the application) and health limitations
(very high blood pressure).

In 1986 the homeowners constructed a beach-level seawall and mid-bluff retention
structure. In 1989, the Commission determined that these structures, along with the
staircase, were consistent with the Coastal Act and issued a Coastal Development Permit
(CDP) authorizing them to remain. The CDP issued for these structures had no
expiration date.

2. The city approves the stairway repair and new seawall

In 2003 the homeowners applied to the City of Encinitas for a permit to replace
the aging seawall with a state-of-the-art, textured concrete seawall system that included
structural tiebacks and mid-bluff geogrid protection (the Project). The Project was
designed to protect not just the homeowners' homes, but also the beach-going public.
The permit application specified that portions of the staircase would be removed and then
replaced to facilitate construction. As certified by its engineers, the new seawall system's
useful life would be 75 years.

In January 2009 the City voted unanimously in favor of the Project. The City
found that the Project was consistent with the City's Local Coastal Program, and that it
would "not adversely affect the policies of the Encinitas General Plan or the provisions,
regulations, conditions or policies imposed by the Municipal Code." As to the staircase,

the City's resolution of approval states:



"A stairway currently exists on the bluff face and will remain.
However, portions of the stairwell most adjacent to the existing mid-
bluff retaining wall and lower seawall will be removed as necessary
to allow for the installation of the proposed improvements and will
be replaced to its original configuration with the same materials,
dimensions and colors once the construction of the tieback shotcrete
walls are completed.”

3. The homeowners apply to the Commission for a CDP

As required by the City's approval, the homeowners filed an application with the
Commission to amend their existing seawall permit. On December 30, 2009, the
Commission issued its first of three staff reports for this Project. In this first report (Staff
Report No. 1), Commission staff recommended approval of a 50-foot seawall below
Lynch's home, but recommended denial of any seawall to protect Frick's home, denial of
the entire-mid-bluff structure, and denial of the replacement of any portion of the
staircase removed to facilitate the seawall's construction. Commission staff
recommended no expiration date for the seawall; instead, it recommended that, in 30
years, the Commission re-evaluate the need for any additional mitigation that the
seawall's impacts on sand loss might require.

On January 15, 2010, there was a hearing on the homeowners' CDP application.
However, the Commission staff incorrectly analyzed the homeowners' geological site
assessment and building plans, and the hearing was continued to a later date to resolve
the misunderstanding.

In December 2010, while the homeowners' application for an amended CDP was

still pending before the Commission, a series of large winter storms occurred in Southern

California. The storms caused unprecedented flooding and major property damage along
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the coast. As a result, President Obama declared San Diego County to be an emergency
disaster relief area. On December 24, 2010, in the immediate aftermath of a severe

storm, the homeowners' bluff suffered a large-scale collapse, followed by additional
collapses. These collapses destroyed the existing seawall system and the lower portion of
the staircase.

As result of these events, the homeowners amended their CDP application, and the
Commission scheduled a second hearing for June 15, 2011.

Due to the new conditions caused by the bluff collapses, in its second staff report
dated June 1, 2011 (Staff Report No. 2), the Commission staff recommended a full-
length, 100-foot seawall protecting both homeowners' homes, and a mid-bluff structure
not to exceed 75 linear feet. However, it once again recommended denial of the staircase
reconstruction. The homeowners had believed that they had successfully compromised
the staircase dispute by offering a lateral access easement across their beach property at
the foot of the bluff to the public in exchange for the Commission's approval of the
staircase reconstruction. Like Staff Report No. 1, Staff Report No. 2 did not include or
mention a CDP expiration date for the seawall. The Commission staff merely proposed a
requirement that the homeowners and the Commission would re-evaluate the need for
any additional mitigation in 20 years (as opposed to the original 30).

The hearing on the homeowners' CDP application took place on June 15, 2011.
However, the Commission continued the hearing to allow itself further time to consider

the homeowners' arguments and evidence.



On July 21, 2011, Commission staff published its third and final report (Staff
Report No. 3), the report that the Commission ultimately adopted in support of its permit
decision. Although just seven weeks had elapsed since the Commission's publication of
Staff Report No. 2, Staff Report No. 3 eliminated the idea of reevaluating the need for
additional mitigation after 20 years and instead proposed that the seawall permit expire
after 20 years from the date of approval. The homeowners would be entitled to have
seawall protection for only 20 years, after which they would have to remove the seawall
or reapply for a new CDP to keep it (Special Conditions 2 and 3). The expiration
requirement was justified as a means of protecting the Commission's "future shoreline
planning options," in the event future political and legal changes (i.e., legislation or
judicial decisions) allowed the Commission to outright ban seawalls. Under Special
Condition 1.a., the staff also recommended outright denial of the repair of the lower
portion of the stairway.

Staff Report No. 3 also outlined the adverse impacts of seawalls generally as
follows: (1) physical occupation of beach area, (2) long-term beach loss, (3) entrapment
of bluff sand, and (4) impacts to unprotected adjacent bluffs. With regard to the specific
impacts of the project, Staff Report No. 3 found that general impacts (1) and (2) did not
apply because the seawall "will open up approximately 425 sq. ft. of new beach area."
General impact (3) was mitigated through a $31,542 payment and general impact (4) was
mitigated through engineering and design of the seawall.

The homeowners objected to the seawall and the stairway conditions, both in

written objections submitted to the Commission prior to the hearing on August 10, 2011,
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and in oral testimony at the hearing itself. The Commission nevertheless adopted Staff
Report No. 3, requiring the seawall permit to expire in 20 years and denying the stairway
reconstruction. The denial of the right to reconstruct the homeowners' stairway resulted
in the homeowners not being able to access their beach properties, even though they had
previously granted an easement to the public across those properties.

4. The petition for writ of mandate

On October 7, 2011, the homeowners timely filed a petition for writ of mandate.
In November 2011 the homeowners paid $31,542 in sand mitigation fees and satisfied the
myriad other conditions precedent required to obtain the Commission's CDP, including
execution of deed restrictions recognizing the objected-to seawall and stairway
conditions. On December 6, 2011, the Commission formally issued the seawall permit,
and the homeowners proceeded with their Project.

On October 29, 2012, the Commission filed a motion for judgment on the
homeowners' petition on the grounds that the homeowners had waived their right to
challenge the seawall and stairway conditions because they had executed the deed
restrictions. The court found no waiver and denied the motion. The court held that the
homeowners "have neither specifically agreed to the conditions nor failed to challenge
their validity."

Thereafter, the homeowners filed a motion for judgment on the petition, arguing
that the seawall and stairway conditions are unlawful. The trial court agreed, holding that

the Commission's denial of the stairway violated the City's Municipal Code and the



Coastal Act and that the Commission's imposition of the 20-year expiration date on the
seawall violated the Coastal Act and was unconstitutional.
As to the stairway, the trial court found:

"Petitioners are entitled to reconstruct their beach stairway pursuant
to Encinitas Municipal Code and the state Coastal Act. Special
Condition (1)(a) impermissibly required Petitioners to delete the
stairway reconstruction from their building plans before Respondent
would issue a CDP for the construction of a seawall. This condition
is invalid as the Encinitas Municipal Code and Local Coastal
Program allow Petitioners to reconstruct their stairway which was
destroyed by a 'disaster’ as that term is defined in Public Resources
Code § 30610(g). In imposing Special Condition 1(a), Respondent
did not proceed in the manner required by law and its decision was
not supported by substantial evidence."

As to the expiration date and reapplication conditions, the trial court found:

"Petitioners are also entitled to a CDP without an expiration date,
and the re-application requirement, imposed through Special
Conditions 2 and 3. Respondent had a duty to grant the CDP for the
seawall and was not authorized to impose an arbitrary expiration
date. Public Resources Code § 30235 requires Respondent to grant a
CDP to protect existing structures in danger from erosion. In
discharging this affirmative duty, Respondent may not impose
arbitrary and unreasonable conditions; only conditions that have a
nexus (i.e., logical link) to a specified adverse impact, and then only
when such conditions are proportional to the impact, may be
lawfully and constitutionally imposed. Special Conditions 2 and 3
do not meet these criteria and are regulatory takings. By imposing
Conditions 2 and 3, Respondent failed to proceed in the manner
required by law and its findings were not supported by substantial
evidence."

The court also held that that the 20-year expiration condition was unnecessary
because "the government always has the power to force repair or change should the
seawall become unsafe. It may proceed by code enforcement, inverse condemnation, or

many other legal practices to protect against a dangerous condition. . . . [T]he 20 year
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limit is simply a power grab designed to obtain further concessions in 20 years, or force

i

the removal of seawalls at a later time . . . .
DISCUSSION

A. Standard of Review

Here, two standards of review govern our determination of whether the court erred
in finding in favor of the homeowners on their petition for writ of mandate.

As to the issue of whether the homeowners waived their right to challenge the
seawall and stairway conditions, "'[t]he burden . . . is on the party claiming a waiver of a
right to prove it by clear and convincing evidence that does not leave the matter to
speculation, and "doubtful cases will be decided against a waiver" [citation].' [Citations.]
The waiver may be either express, based on the words of the waiving party, or implied,
based on conduct indicating an intent to relinquish the right." (Waller v. Truck Ins.
Exchange, Inc. (1995) 11 Cal.4th 1, 31.)

On the issue of whether the conditions imposed were unlawful, because the facts
are undisputed, our review is de novo. (Silvers v. Board of Equalization (2010) 188
Cal. App.4th 1215, 1219.) ™A court does not, in other words, defer to an agency's view
when deciding whether a regulation lies within the scope of the authority delegated by the
Legislature." (Schneider v. California Coastal Com. (2006) 140 Cal.App.4th 1339,
1344.)

B. Waiver

I would conclude that the Commission did not prove by clear and convincing

evidence that the homeowners waived their right to challenge the permits conditions.
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In order to preserve the right to challenge permit conditions in court, the permit
applicant must first inform the Commission of his or her objections, either at or prior to
the Commission's hearing on the permit:

"Any aggrieved person shall have a right to judicial review of any
decision or action of the commission by filing a petition for a writ of
mandate in accordance with Section 1094.5 of the Code of Civil
Procedure, within 60 days after the decision or action has become
final. [q] For purposes of this section . . . an 'aggrieved person’
means any person who, in person or through a representative,
appeared at a public hearing of the commission, local government,
or port governing body in connection with the decision or action
appealed, or who, by other appropriate means prior to a hearing,
informed the commission, local government, or port governing body
of the nature of his concerns or who for good cause was unable to do
either. 'Aggrieved person' includes the applicant for a permit and, in
the case of an approval of a local coastal program, the local
government involved." (§ 30801.)

Before the August 10, 2011 hearing on their CDP, the homeowners submitted
written objections to the seawall and stairway conditions. The homeowners also
appeared at the Commission hearing to object to those conditions. The homeowners
thereafter filed a writ of mandate to challenge the conditions in court. (§ 30801.)

Thus, the homeowners followed all the legal requirements for challenging the
CDP conditions, and put the Commission on notice of their objections and their intent to
challenge them in court. There was nothing more that the Coastal Act, or any other

provision of law, required of the homeowners in order to preserve their right to challenge

the conditions.
The Commission contends, and the majority has concluded, that the homeowners

waived their right to challenge the conditions by executing deed restrictions
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acknowledging the permit conditions so that they could proceed with necessary repairs.
However, simply acknowledging the permit restrictions is not the equivalent of agreeing
to them. As stated, ante, at every stage of the proceedings, the homeowners objected to
the restrictions. Indeed, the homeowners filed their writ before the Commission issued
the CDP. Moreover, the homeowners have not taken any actions to abide by the
conditions. As the majority acknowledges, without complying with the permit
conditions, there can be no waiver. (Pfeiffer v. City of La Mesa (1977) 69 Cal.App.3d 74,
78.)

The Commission points to the following language in the deed restrictions to
support its waiver argument:

"Owner(s) . . . hereby irrevocably covenant[] with the Commission
that the Special Conditions (shown in Exhibit B hereto) shall at all
times on or after the date on which this Deed Restriction is recorded
constitute for all purposes covenants, conditions and restrictions on
the use and enjoyment of the Property."

However, agreeing that the permit conditions will attach to the property's deed is
not the same as complying with the condition. The purpose of recording the deed
restrictions is simply to put possible future purchasers on notice that the restrictions exist.
It was not "subterfuge" by the homeowners to record those restrictions, as the majority
contends, while still maintaining the right to challenge them. Indeed, the deed
restrictions contemplate the possibility that they might be challenged in the future and, in
whole or in part be invalidated by including a severability clause that provides, "If any

provision of these restrictions is held to be invalid, or for any reason becomes

unenforceable, no other provision shall be affected or impaired."”
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Last, the Commission asserts the homeowners waived their right to challenge the
permit conditions because they executed the deed restrictions without noting they were
doing so "under protest." However, as the Commission concedes, there is no provision in
the Coastal Act for accepting a permit "under protest."

The Commission asserts the homeowner's action is barred by the Mitigation Fee
Act. (Gov. Code, § 66000 et seq.) This contention is unavailing.

The Mitigation Fee Act was enacted to cure a problem facing developers: They
could only challenge fees imposed as a condition of development if they refused to pay
the fees. (Shapell Industries, Inc. v. Governing Board (1991) 1 Cal. App.4th 218, 241.) If
they refused to pay the fees, they could not obtain a building permit. (Ibid.) The
Legislature enacted the Mitigation Fee Act to "provide[] a procedure whereby a
developer could pay the fees under protest, obtain the building permit, and proceed with
the project while pursuing an action to challenge the fees." (/bid.) However, the
Mitigation Fee Act only applies to local agencies. (Gov. Code, § 66020, subd. (a).)

The Commission asserts that the Mitigation Fee Act bars the homeowners' action
because they did not accept the permit restrictions "under protest."” However, the
Mitigation Fee Act has no application here as the homeowners are not challenging any
fees and do not seek money damages from the Commission.

C. The Seawall Condition

1. Development of the Coastal Act

The Coastal Act's predecessor, the California Coastal Zone Conservation Act of

1972 (former § 27000 et seq.), an initiative measure, established regional control over
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coastline development. "The Act created 6 regional commissions with jurisdiction over a
'permit area’ extending from 1,000 yards inland to the seaward limit of the state's
Jurisdiction. Within the permit area, the regional commission controlled all development
by the issuance of permits." (12 Witkin, Summary of Cal. Law (10th ed. 2005) Real
Property, § 861, p. 1031.) The California Coastal Zone Conservation Act was superseded
in 1976 by the Coastal Act. (12 Witkin, supra, Real Property, § 861, p. 1032.)

The Coastal Act sets forth policies regarding public access, recreation, marine
environment, land resources, new development, and industrial facilities. (12 Witkin,
supra, Real Property, § 861, p. 1032.)

"The Coastal Act assigns chief responsibility for regulating the use and
development of the 'coastal zone' [citation] to a 15-member California Coastal
Commission." (12 Witkin, supra, Real Property, § 862, p. 1032.) "A local government
located within the coastal zone must prepare a local coastal program for the portion of the
coastal zone that is within its jurisdiction [citation], which is presented to the
Commission for certification." (Id. at p. 1033.)

"Coastal development permits are required for most developments in the coastal
zone." (12 Witkin, supra, Real Property, § 863, p. 1033.) Development permits are
issued by local agencies whose local coastal programs have been certified, or in some

cases, such as this case, by the Commission. (/d. at p. 1034.)
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2. The seawall’s 20-year expiration condition imposed by the Commission is
contrary to section 30235 of the Coastal Act

The Coastal Act provides that a seawall "shall be permitted when required . . . to
protect existing structures . . . in danger from erosion and when designed to eliminate or
mitigate adverse impacts on local shoreline sand supply." (§ 30235, italics added.) Thus,
the permitting of a seawall is mandatory when two conditions are present: (1) an existing
structure is in danger from erosion, and (2) the seawall is designed to eliminate or
mitigate adverse impacts on the local shoreline sand supply. There is no dispute that both
of those conditions are present in this case.

As the majority notes, "the Commission has broad discretion to adopt measures
designed to mitigate all significant impacts that the construction of a seawall may have."
(Ocean Harbor House Homeowners Assn. v. California Coastal Com. (2008) 163
Cal.App.4th 215 (Ocean Harbor House).) In that case the Court of Appeal upheld an in-
lieu fee on homeowners who sought a seawall permit, on the grounds that the fee
mitigated for identified impacts caused by the seawall. (/d. at pp. 240-242.)

Unlike the mitigation fee in Ocean Harbor House, the permit-expiration condition
in this case is not a mitigation condition. The permit expiration does not mitigate any
impacts the seawall may cause in the future. Rather, it merely gives the Commission the
option to deny the permit outright in 20 years.

The majority concludes that the seawall's 20-year expiration condition is valid as it
is "aimed at addressing the project's likely long-term impacts to adjacent, unprotected

properties." However, as the Commission itself noted, the impact on adjacent properties
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was already mitigated through engineering and design of the seawall. In the
Commission's words, the seawall "has been designed and conditioned to mitigate its
impact on coastal resources such as scenic quality, geologic concerns, and shoreline sand
supply.”

However, the expiration date on the seawall condition is not intended to address
these impacts. Rather, as the Commission has stated, the intent behind the expiration
date is "to allow for potential removal of the approved seawall." As the Commission's
‘'staff report explains:

"To ensure that this project does not prejudice future shoreline
planning options, including with respect to changing and uncertain
circumstances that may ultimately change policy and other coastal
development decisions (including not only climate change and sea
level rise, but also due to legislative change, judicial determinations,
etc.), staff recommends that this approval be conditioned for a
twenty-year period. . .. [{] ... Of course it is possible that physical
circumstances as well as local and/or statewide policies and
priorities regarding shoreline armoring are significantly unchanged
from today, but it is perhaps more likely that the baseline context for
considering armoring will be different . . . ."

Thus, as the Commission makes clear, the expiration date is intended to give the
Commission the right in 20 years to deny the homeowners the continued use of a seawall
even though it meets design requirements. Because the seawall's condition states that the
seawall permit would "expire" after 20 years if the Commission did not agree to a new
seawall upon the homeowner's application, that permit condition is directly contrary to
the mandatory language of section 30235.

This does not mean the City or Commission cannot review the effects of the

seawall in the future. The 20-year seawall permit expiration is unnecessary because, with
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or without a permit expiration, both the City and the Commission have the power to
evaluate the seawall's condition at any time, and to address any actual or potential threat
to life or property that the seawall may pose in the future. As the trial court observed, the
City and the Commission have the power to force repair or change should the seawall
become unsafe, or in need of repair or change. There are many other avenues by which
the government may proceed, such as code enforcement or inverse condemnation. The
Commission always has the power to implement reasonable regulations related to the sea
wall so long as they do not conflict with the Coastal Act.

The Commission also asserts the condition is necessary to "ensure [the seawall's]
consistency with the City's local coastal program.” However, the policies to which the
Commission cites all address the importance of seawall design. (See Encinitas Mun.
Code, §§ 30.34.020 (B) (8) & (C)(2)(b).) None of the local program provisions the
Commission cites address nondesign requirements, like the permit-expiration condition.

The Commission also contends that requiring the homeowners to apply for a new
seawall permit allows them to assess whether the homeowners still need the seawall and
whether there are possible alternatives. However, the record contains no evidence to
substantiate the Commission's concern that the seawall may no longer be needed. In fact,
as the Commission acknowledges "[b]luffs in this area are subject to a variety of erosive
forces and conditions" that will only worsen.

The Commission also asserts that it needs the expiration condition in case the
homeowners redevelop the bluff tops in a way that no longer justifies the need for a

seawall, for example, if new structures are set far enough back from the bluff edge.
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Again, the Commission seeks to add limiting language to section 30235 where none
exists. Section 30235 does not say that a homeowner in need of bluff protection is
entitled to a seawall "until such time as redevelopment of the bluff-top makes one
unnecessary.” The statute entitles the homeowners to a seawall so long as there is a need
for it, and there is mitigation for impacts on sand supply. Moreover, there is no evidence
in the record that the homeowners will seek to redevelop their properties around the time
that the seawall permit is set to expire. Indeed, it is exceedingly unlikely that a
homeowner would time an application for redevelopment at the same time as expiration
of the seawall permit.

3. The seawall condition is unconstitutional

Even if the permit-expiration requirement was not barred by statute, it would
constitute an unconstitutional condition under both the state and federal Constitutions
because it is a "taking" of the homeowners' property.

The California Constitution guarantees as "inalienable" the rights of "acquiring,
possessing, and protecting property, and pursuing and obtaining safety, happiness, and
privacy." (Cal. Const., art. I, § 1, italics added.) Similarly, the takings clause of the 5th
Amendment to the United States Constitution protects a homeowner's use and protection
of its property. (Nollan v. Cal. Coastal Com. (1987) 483 U.S. 825, 833-834 (Nollan).)
The right to use, enjoy, and protect property is not a government privilege, but a
fundamental, constitutional right. (/d. at p 833, fn. 2 ["[T]he right to build on one's own
property—even though its exercise can be subjected to legitimate permitting

requirements—cannot remotely be described as a 'governmental benefit.""].) A person's
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property rights exist regardless of the regulatory restrictions that subsequently burden
those rights. (Nectow v. Cambridge (1928) 277 U.S. 183, 187; Euclid v. Ambler Realty
Co. (1926) 272 U.S. 365, 384.) A zoning change or governmental dictate that interferes
with such continued use is unconstitutional. (Hansen Brothers Enterprises, Inc. v. Board
of Supervisors (1996) 12 Cal.4th 533, 552 [""The rights of users of property as those
rights existed at the time of the adoption of a zoning ordinance are well recognized and
have always been protected.™]

The right to continue a particular use of land is a "property right." A permitting
agency cannot, except under narrow circumstances, revoke its approval once it is granted.
(Korean American Legal Advocacy Foundation v. City of Los Angeles (1994) 23
Cal.App.4th 376, 391, fn. 5.) A lawfully issued permit may only be revoked where, after
notice and a fair hearing on revocation, the agency has determined that the permittee's use
has created a nuisance, or the permittee has otherwise violated the law or failed to comply
with the permit's conditions. (Community Development Com. v. City of Fort Bragg
(1988) 204 Cal.App.3d 1124, 1131-1132 ["A municipality's power to revoke a permit is
limited" and "may not be revoked arbitrarily without cause,” and "notice and hearing
must be afforded a permittee prior to revocation of a use permit”.]; Gov. Code, § 65905.)
None of those situations exist in this case.

These constitutional rights and property interests are protected in the permitting
process because individuals in that situation are particularly vulnerable to government
pressure to give them up. (Koontz v. St. Johns River Water Mgmt. Dist. (2013) 133 S.Ct.

2586, 2594-2595 ["[L]and-use permit applicants are especially vulnerable
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to . . . coercion . . . [and] [e]xtortionate demands."].) The unconstitutional conditions
doctrine provides that "'the government may not deny a benefit to a person because he
exercises a constitutional right." (/d. at p. 2594.)

The United States Supreme Court applied the unconstitutional conditions doctrine
in the land-use context in Nollan, supra, 483 U.S. 825, and Dolan v. City of Tigard
(1994) 512 U.S. 374. These cases hold that the takings clause allows the government to
take a property interest as a condition of permit approval, but only if the condition bears
an essential nexus and "rough proportionality” to adverse impacts caused by the proposed
project. (Nollan, supra, 483 U.S. at p. 837 [requiring an "essential nexus" between a
permit condition and the adverse impacts caused by the proposed project); Dolan, supra,
512 U.S. at p. 391 [requiring "rough proportionality"].) Otherwise, the condition is
unconstitutional. (Dolan, at p. 385.)

Here, the Commission's condition that the seawall permit expires in 20 years
unconstitutionally forces the homeowners to waive their rights and property interests
without any nexus or "rough proportionality"” to potential adverse impacts caused by the
seawall.

The condition forces the homeowners to waive their present and future rights to
protect their homes, as guaranteed to them by section 30235 of the Coastal Act and the
California Constitution. Despite substantial evidence establishing that the homes will
continue to be threatened, the condition effectively extinguishes their right to protect their
properties, beginning in 2031. The fact that the homeowners may apply to the

Commission "to either remove the seawall in its entirety, change or reduce its size or
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configuration, or extend the length of time the seawall is authorized" does not guarantee
their property rights because the Commission may decide to deny the permit. Indeed, the
Commission has stated that the reason for the condition is "to allow for potential removal
of the approved seawall.”

Section 30235, along with the constitutional right to protect one's property,
mandate authorization of the seawall to protect against erosion. Unless the seawall
became a nuisance in 2031, and the homeowners were given notice, a fair hearing and
adequate findings to justify the seawall removal, the Commission would have no basis for
revoking the seawall.

The expiration condition in essence requires the homeowners to convey to the
Commission a negative easement across their bluffs. A negative easement imposes

e

"'specific restrictions on the use of the property" it covers. (Wooster v. Department of
Fish & Game (2012) 211 Cal.App.4th 1020, 1026.) It "prevent[s] acts from being
performed on the property [and] may be created by grant, express or implied." (Wolford
v. Thomas (1987) 190 Cal.App.3d 347, 354.) A negative easement is "property" within
the meaning of the takings clause, and when the government subjects land to a negative
easement in its favor, it must pay for it. (Southern Cal. Edison Co. v. Bourgerie (1973) 9
Cal.3d 169, 172-173.)

Expiration of the seawall permit in 2031 extinguishes the homeowners' right to
their seawall and gives the Commission the discretion to require the seawall's removal.

Indeed, as discussed, ante, the Commission's express intent behind the expiration

condition is to allow for removal of the seawall. The Commission has made clear its
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opposition to seawalls in general, and the homeowners' seawall in particular. When the
homeowners' seawall permit expires, the Commission will have a negative easement over
the homeowner's bluff, without paying for it as required by the takings clause.

The condition also requires the homeowners to pay another CDP application fee to
the Commission, along with additional engineering and consultant fees, when the permit
expires in order to again prove their right to protect their homes. These are monetary
obligations imposed on the homeowners that are unrelated to any adverse impacts that the
seawall might have on sand supply loss. Money is property under the takings clause, and,
in the permitting context, monetary exactions must be shown to have an essential nexus
and rough proportionality to a project's impact. (Koontz, supra, 133 S.Ct. at p. 2603.)

The Commission demands relinquishment of the homeowners' rights and interests
without making the constitutionally required connection to the impact of the seawall.

The Commission does not identify any adverse impacts attributable to the seawall that
justify waiver of their constitutional and statutory rights. The Commission does not
identify what adverse impacts justify dedication of a negative easement across their
bluffs. The Commission also does not identify what adverse impacts justify extra
monetary costs imposed on the homeowners.

In sum, for all the foregoing reasons, the permit-expiration requirement is an
unconstitutional condition.

D. The Stairway Prohibition

Both City's Local Coastal Program and the Coastal Act provide that "any

structure . . . destroyed by a disaster” may be replaced and is exempt from the
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requirement of a CDP. (Encinitas Mun. Code, § 30.80.050, subd. (E); Pub. Resources
Code, § 30610, subd. (g).) A "disaster" is defined as "any situation in which the force or
forces which destroyed the structure to be replaced were beyond the control of its owner."
(§ 30610, subd. (g)(2)(A).)

Here, severe winter storms in December 2010 caused the bluff to collapse and take
down part of the homeowners' stairway. The forces that caused the stairway's partial
destruction were beyond the homeowners' control. Further, even if the homeowners'
stairway reconstruction did not qualify for the "disaster” exemption, it would still qualify
as a "repair" activity that is exempt from the CDP requirement.

Both the Encinitas Municipal Code and the Coastal Act provide that "no coastal
development permit shall be required” for "[r]epair and maintenance activities to existing
structures or facilities that do not result in an addition to, or enlargement or expansion of
the structures or facilities . . . ." (Encinitas Mun. Code, § 30.80.050, subd. (C); Pub.
Resources Code, § 30610, subd. (d).) The replacement of less than 50 percent of a
structure is considered a "repair" of that structure entitled to CDP exemption. (Cal. Code
of Regs., tit. 14, § 13252, subd. (b).) The majority does not dispute that the staircase
constitutes a "structure" under the statute and the municipal code, or that the homeowners
were se.eking to repair less than 50 percent of that structure. Thus, pursuant to both the
municipal code and the Coastal Act, no CDP was required for the repairs to the staircase.

The Commission asserts, and the majority concludes, that the application of the

City's "Coastal Bluff Overlay Zone" (CBOZ) regulations exclude the homeowners'
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stairway from the benefits of the exemptions under the Coastal Act and the City's Local
Coastal Program. This contention is unavailing.

The CBOZ does not exclude the homeowners' stairway from the disaster or repair
exemptions. The CBOZ states that "[e]xisting legal structures . . . on the face of a bluff
may remain unchanged" and may be maintained. (Encinitas Mun. Code, § 30.34.020,
subd. (B)(4).)

The Commission also cites the City's "structural nonconformity" regulations for
the proposition that they can only be repaired or maintained, but not replaced. Assuming
that the stairway meets the definition of a "structural nonconformity," its reconstruction is
still entitled to CDP exemption. Encinitas Municipal Code section 30.76.050,
subdivision (C) states repair and maintenance may be performed on a structural
nonconformity "so long as the nonconformity is not enlarged, relocated or increased in
intensity . ..."

Finally, to the extent the City's Local Coastal Program and general policy
statements could be interpreted to prohibit stairway reconstruction, they would be invalid
under the Coastal Act. Section 30005, subdivision (a), allows a city to impose stricter
"conditions, restrictions, or limitations," but only if they are "not in conflict with this act.”
(See Yost v. Thomas (1984) 36 Cal.3d 561, 572-573 [local coastal programs must
conform to the Coastal Act]; McAllister v. California Coastal Com. (2008) 169
Cal.App.4th 912, 930, fn. 9 [same].) Section 30610, subdivision (g) provides that "no

coastal development permit shall be required pursuant to this chapter for the following
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types of development and in the following areas: [{] ... []] [t]he replacement of any
structure . . . destroyed by a disaster."

The Commission asserts that this exemption is limited by the following sentence
in section 30610, subdivision (g) that states "[t]he replacement structure shall conform to
applicable existing zoning requirements.” (§ 30610, subd. (g)(1).) The Commission
interprets this sentence to mean "the replacement of a structure destroyed by a disaster
also must conform to applicable zoning requirements.” However, as that sentence makes
clear, it is the "structure,” not its replacement, that must conform to applicable zoning
requirements. Thus, it is the structure’s design, aesthetics and dimensions that must
comply with local zoning regulations. However, no zoning regulation can be
contradictory to the law governing the question of whether a particular replacement
project is entitled to exemption. As is made clear in section 30610, subdivision (g)(1),
the stairway repair project is exempt.

Moreover, as the trial court correctly found, the City of Encinitas's land use
policies, specifically, policy 1.6 of the Public Safety Land Use Element and Circulation
Policy 6.7, discouraging structures on bluffs, explicitly refer to "new" structures and
private accessways. Thus, they do not apply to repairs to existing structures.

E. The Trial Court's Order that the Commission Remove the Conditions

The Commission asserts that rather than striking the offending conditions from the
homeowners' permits, the court should have remanded the matter to allow it to "revise or

to consider revisions to the conditions.”" The contention is unavailing.
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Because the court exercised its independent judgment in striking down the
offending conditions, it was not required to remand the matter for reconsideration.
(Levingston v. Retirement Board (1995) 38 Cal.App.4th 996, 999-1001.) Because there
is no circumstance under which the expiration date and stairway denial could be revised
to make them consistent with applicable law, no remand to the Commission for additional
review was required.

For all the foregoing reasons, I would affirm the judgment of the trial court

striking the seawall permit expiration and stairway conditions.

NARES, J.
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