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I.
INTRODUCTION

This petition presents an important issue affecting the
health care industry and as to which the published Court of Appeal
authorities have been in sharp conflict for a decade: whether a
health care service plan owes a tort duty to reimburse non-
contracted emergency physicians for services rendered to the plan’s
enrollees, when the plan has delegated its payment responsibilities to
an independent physicians association, pursuant to statute, and the
independent physicians association becomes financially insolvent.
Although the Court of Appeal held that such a duty existed, it
acknowledged:

In addressing this question, we are not writing on a
clean slate. Two courts have addressed the question
directly, reaching contradictory results. (Compare
California Emergency Physicians Medical Group v.
PacifiCare of California (2003) 111 Cal.App.4th 1127,
1135-1136 (CEP) [finding no negligence cause of
action] with Ochs v. PacifiCare of California (2004)
115 Cal.App.4th 782, 796-797 (Ochs) [finding such a

cause of action exists].)
(Opn. 17, attached hereto as Ex. A.)

This Court should grant review to resolve the conflict

and provide clarity on a question that has wide-ranging implications
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for the California health care industry, including health plans,
emergency and other physicians, and, most importantly, the health

plan members that industry serves.

The Knox-Keene Health Care Service Plan Act of 1975,
Health and Safety lCode § 1340 et seq. (the “Act”) is a
comprehensive statutory and regulatory scheme that is designed to
ensure quality health care at low cost through a system of managed
care and—a key component—delegated risk. Under that system,
patients transfer the risk of health care costs to health care service
plans, which may further transfer the risk to health care providers.
The Act provides for the regulation of all entities in this delegated

model to ensure their financial stability.

To these ends, Health and Safety Code section 1371.4!
requires that health care service plans reimburse emergency care
providers for services rendered to the plan’s enrollees, even when
the emergency care providers have no contracts with the health plan.
It also provides, however, that health plans may delegate their
reimbursement responsibilities to the plan’s contracting medical
providers, known as risk bearing organizations (“RBO”) or
independent physicians associations (“IPA”). Under the Act’s
implementing regulations, the Department of Managed Health Care

(“DMHC”) must monitor the financial soIvency of health plans and

1 All unspecified statutory references are to the Health and Safety
Code.




IPAs and implement processes to rehabilitate financially troubled
IPAs. The statute requires health plans to cooperate with the
DMHC’s rehabilitation processes.

In this case, plaintiffs are emergency room physicians
who allegedly provided emergency services to enrollees of the
Health Plans’ delegated IPA, La Vida Medical Group, Inc., and
with whom plaintiffs had no contracts. Plaintiffs allege that La Vida
failed to reimburse them when it became insolvent several years
after the delegation. Plaintiffs sued the Health Plans, alleging that
they negligently delegated their reimbursement responsibilities to
La Vida. Plaintiffs claim the Health Plans knew or should have
known that La Vida would be unable, in the future, to meet its

financial obligations to plaintiffs.

In a published decision, Division Three of the Second
Appellate District held that neither section 1371.4’s express
authorization of delegation arrangements nor the comprehensive
statutory scheme regulating the managed care system precludes
imposing negligence liability on health plans arising from such
delegations. Applying the factors in Biakanja v. Irving (1958) 49
Cal.2d 647 (Biakanja) for evaluating the existence of a tort duty
involving economic relationships, the Court of Appeal concluded
that the Health Plans could have a tort duty to plaintiffs if they knew
or should have foreseen that the delegated IPA would not pay non-
contracted emergency physicians. The Court of Appeal further held

that a health plan’s duty is a continuing one, such that, when a
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health plan discovers that a contracted IPA is unable to meet its
obligations, it must re-assume the obligation to reimburse non-
contracted emergency physicians. In reaching these conclusions, the
Court of Appeal expressly disagreed with California Emergency
Physicians Medical Group v. PacifiCare of California (2003) 111
Cal.App.4th 1127, 1131-1132 (CEP), a 2003 decision from Division
One of the Fourth Appellate District, which held that a negligence
claim in identical circumstances was barred as a matter of law by
section 1371.4 and further held that Biakanja does not support a

duty of care in such circumstances.

This case thus presents two clear grounds for review.
First, the Court of Appeal’s decision conflicts with CEP on two
issues: (1) whether section 1371.4’s express authorization for a
health plan to delegate its reimbursement obligations bars tort causes
of action premised on allegedly improper or negligent delegations;
and (2) whether Biakanja supports injecting a judicially created tort

duty into this carefully calibrated statutory and regulatory scheme.

Second, the Court of Appeal’s decision conflicts with
the statutory scheme governing the managed care system, closely
overseen by the DMHC. A tort duty is not compatible with section
1371.4’s express and unqualified authorization of delegation of the
health plan’s reimbursement obligations. Nor is it consistent with
the purpose that statute serves in the delegated model of health care

the Legislature has adopted. That model is anchored on the notion



that contracted IPAs, not health plans, retain post-delegation risk to

reimburse providers.

The Court of Appeal’s rewrite of the statute is stark
because it implements a profound change in the Act that the
Legislature proposed and failed to enact in 2001. The Legislature
passed Senate Bill No. 117 in 2001 to add a new provision requiring
health care service plans to pay emergency service providers if a
contracting medical provider did not do so, but the Governor vetoed
the bill. (Ochs v. PacifiCare of California (2004) 115 Cal.App.4th
782, 791 (Ochs), citing Sen. Bill No. 117 (2000-2001 Reg. Sess.) §
2, subd. (f).) This demonstrates that the Legislature interpreted the
current version of subdivision (e) as not requiring health plans to re-
assume payment obligations delegated to an IPA. The Court of
Appeal’s opinion therefore judicially enacts a new law that the

Legislature expressly tried, but failed, to pass.

A tort duty also undermines the specific procedure
established in the regulations to rehabilitate a failing IPA. When an
IPA fails the financial grading criteria in the regulations, the health
plans and the IPA are required by statute to cooperate with the
DMHC to implement a “corrective action plan.” The purpose of
this mechanism is to ensure the stability of the managed care system
and continuity of care for patients. If health plans are required to
re-assume an IPA’s reimbursement obligations, this would require
an adjustment in the IPA’s capitation payments, which would hurt

the IPA’s cash flow and exacerbate its financial condition,
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decreasing the likelihood that the corrective action plan will succeed
in rehabilitating that IPA. An IPA’s collapse would not only
undermine the DMHC’s efforts, it also would have severe
consequences for the IPA’s contracted emergency and non-
emergency physicians as well as enrollees by disrupting the quality

and continuity of care.

The Court of Appeal’s holding also is at odds with the
comprehensive statutory system governing health plans and IPAs as
well as the DMHC’s role in administering that system. Whether a
health plan may re-assume reimbursement responsibilities when a
contracted IPA is undergoing a corrective action plan is an issue the
regulations place within the purview of the DMHC. To inject a
judicially created tort duty into this comprehensive scheme could
disturb the risk spreading balance the Legislature struck when it
expressly approved the delegation of reimbursement responsibilities,
authorized the DMHC to administer that system, and established the
corrective action processes. Such complex economic policy choices
should be left to the Legislature, and the courts should abstain from

creating new tort duties in this arena.

Finally, regardless of which of the currently conflicting
court of appeal decisions is correct, all participants in the health care
industry have a pressing need for this Court to settle the question so
they can order their affairs accordingly. The contractual delegation
of risk is a core feature of the Knox-Keene statutory system, and a

wide  variety of contractual relationships are established based on
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assumptions of which risks are borne by which entities. The holding
here—that a risk delegation that was fully authorized by statute at
the time of contracting may be disturbed based on retrospectively
applied negligence principles—injects uncertainty and
unpredictability into a regime that demands both. This Court should

settle the rules so all participants may follow them.

II.
ISSUES PRESENTED

(1)  Whether a health care service plan’s delegation of
its reimbursement obligations to an independent physicians
association in accordance with Health and Safety Code section
1371.4 precludes imposition of tort liability on the health care
service plan to reimburse non-contracted emergency physicians

based on such delegation?

(2) Where a health care service plan delegated its
reimbursement responsibilities to a financially solvent independent
physicians association pursuant to section 1371.4, and the
independent physicians association later becomes insolvent and fails
to pay non-contracted emergency physicians for services rendered to
health care service plan enrollees, may the health care service plan

be liable in negligence to the non-contracted emergency physicians?



III.
PROCEDURAL BACKGROUND

A. Background Regarding The Governing Law

“All aspects of the regulation of health plans are
covered” by the Knox-Keene Act, “including financial stability,
organization, advertising and capability to provide health services.”
(Van de Kamp v. Gumbiner (1990) 221 Cal.App.3d 1260, 1269; see
§ 1340.) Among the Act’s goals are “[h]elping to ensure the best

possible health care for the public at the lowest possible cost by

transferring the financial risk of health care from patients to
providers” and “[e]nsuring the financial stability” of health plans

“by means of proper regulafory procedures.” (§ 1342, subds. (d)
& ().)

1. The Legislature Has Specifically Approved Risk-
Shifting Arrangements

Through the Act, the Legislature has adopted the
delegated model of health care, approving risk-shifting arrangements
between health plans and IPAs. (California Medical Assn., Inc. v.
Aetna U.S. Healthcare of California, Inc. (2001) 94 Cal.App.4th

151, 162.)2 “Similarly, administrative regulations contemplate the

2 Respondents Health Net of California, Inc., Blue Cross of
California dba Anthem Blue Cross, PacifiCare of California,
California Physicians’ Service dba Blue Shield of California, Cigna
HealthCare of California, Inc., Aetna Health of California, Inc., and
SCAN Health Plan, are health care service plans within the meaning
of section 1345, subd. (f)(1). In this brief, respondents are referred

-8 -



contractual shifting of financial risk from health plans to other risk-
bearing entities.”  (Ibid.)  Section 1348.6 expressly permits

“capitation payments, or shared-risk arrangements.” (§ 1348.6,

subd. (b).)

A health plan thus may contract with an IPA to delegate
reimbursement obligations. (§ 1375.4, subd. (g)(1).)3 The IPA isa
group of physicians that contracts with a health plan to provide
services for the plan’s enrollees on a “capitated” basis, that is, a
fixed payment per enrollee. (Ibid.) The IPA is responsible for
processing and paying claims for services physicians render to
enrollees. (Id. at subd. (g)(1)(C).) The DMHC’s website has a list
of IPAs that are financially solvent and that meet the DMHC’s
financial grading criteria. La Vida was on that list when the Health
Plans entered into their delegation contracts with it. (Dept. of

Managed Healthcare, Healthcare Providers Information regarding

to as “Health Plans” for convenience.  Although a “health
maintenance organization” (HMO) technically is a type of health
care service plan, the Court of Appeal’s opinion uses “HMO”
generically to refer to the Health Plans.

3 A “risk-bearing organization” is “a professional medical
corporation” or an “organized group of physicians” that provides
health care services and that: “(A) Contracts directly with a health
care service plan or arranges for health care services for the health
care service plan’s enrollees. [§] (B) Receives compensation for
those services on any capitated or fixed periodic payment basis. [§]
(C) Is responsible for the processing and payment of claims made by
providers for services rendered by those providers on behalf of a
health care service plan that are covered under the capitation or
fixed periodic payment made by the plan to the risk-bearing
organization.” (§ 1375.4, subd. (g)(1)(A)-(C).) An IPA is a type of
risk bearing organization.




Risk Bearing Organizations (May 13, 2010),
http://www.hmohelp.ca.gov/providers/rbo/rbo_cap.aspx; Opn. 12.)

2. The Legislature Has Charged The DMHC With
Monitoring The Financial Stability Of IPAs And
Implementing The Process To Rehabilitate
Financially Troubled IPAs

IPAs are subject to financial condition requirements.
(§ 1375.1, subds. (b)(1) & (b)(3) [in determining whether a health
plan is financially sound, the DMHC considers the “financial
soundness of the plan’s arrangements for health care services” and
its agreements with providers].) @ The Act imposes specific
requirements on any contract between a health plan and an IPA,
including a contractual provision requiring the IPA to provide
regular financial information to the health plan to “assist the [health
plan] in maintaining the financial viability of its arrangements for

the provision of health care services. . . .” (§ 1375.4, subd. (a)(1).)

There are financial criteria every IPA must meet on a
regular basis. (§ 1375.4, subd. (b)(1)(A).) Should the IPA fail
those requirements, the IPA and the health plans with which it
contracts must agree to a “corrective action plan,” approved by the
DMHC, designed to bring the IPA back into compliance and restore
its financial health. (/d. at subd. (b)(4).) Specifically, when an IPA
has reported any deficiencies in meeting the financial grading
criteria, it “shall simultaneously submit a self-initiated” corrective

action proposal. (Cal. Code Regs., tit. 28, § 1300.75.4.8,
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subd. (a).) At that point, the DMHC assumes control of the IPA’s
rehabilitation, including its risk-shifting arrangements with its
contracting health plans. Health plans are required to cooperate
with the DMHC with respect to corrective action plans. Health
plans are further required to take “appropriate action(s) . . .
following the Department’s written notification to” a health plan that
an IPA has failed with respect to its duties to report financial
information, to cooperate with the DMHC, or to comply with a
corrective action plan. (Cal. Code Regs., tit. 28, § 1300.75.4.5,
subd. (a)(2), italics added.) “[Al]ppropriate action shall include . . .
a prohibition on the assignment or addition of any additional
enrollees to the risk arrangement with that organization[,] without
the prior written approval of the” DMHC. (Id. at subd. (a)(3).)
The regulations also prohibit health plans from transferring existing
enrollees out of an IPA that is subject to a corrective action plan

without DMHC approval. (See id. at subds. (a)(6) & (a)(7).)

3. The |Legislature Has Specifically Approved
Delegation Of Payment Responsibilities For
Emergency Services

Section 1371.4 governs health plans’ obligations with
respect to emergency services and care. Subdivision (b) requires a
health plan “or its contracting medical providers” to pay for
emergency care rendered to their enrollees regardless of whether the
emergency care provider is under contract with the plan. (§ 1371.4,

subd. (b).)  Section 1371.4 expressly permits health plans to
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delegate payment responsibilities for emergency services and care to
IPAs. (Id. at subd. (e).)

B. The Allegations Of Plaintiffs’ Complaints4

Plaintiffs allege that they provided emergency services
to La Vida enrollees and sought reimbursement from La Vida.
Beginning in 2007, La Vida allegedly failed to pay plaintiffs for
those services. (Opn. 10; 1 AA 41, 64.) Plaintiffs do not allege
that La Vida was not listed on the DMHC’s list of financially
solvent IPAs at the time of the initial delegations, that the Health
Plans failed to pay La Vida under the capitation agreements with
La Vida, or that the Health Plans violated any statute or regulation
in entering into the delegation contracts with La Vida. (Opn. 10-11;
1 AA 43, 64-65.)

Plaintiffs allege that, at the time the Health Plans
delegated their responsibilities to La Vida and throughout the
duration of those contracts, the Health Plans knew or should have
known that La Vida would be unable to meet its obligations in the
future. (Opn. 10.) Plaintiffs do not allege that La Vida operated in

violation of the statutorily required corrective action plan when it

4 The factual and procedural information recited in subsections B, C
and D is taken largely from the Court of Appeal’s opinion. To the
extent certain facts are not contained in the Court of Appeal’s
opinion, they were brought to the Court of Appeal’s attention in the
Health Plans’ petition for rehearing (“PFR”). (See Cal. Rules of
Court, rule 8.500(c)(2).)
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began experiencing financial problems. Nor do they allege that the
DMHC had requested or authorized a re-assumption of payment
responsibilities by the Health Plans. Plaintiffs allege that after
La Vida’s lender filed bankruptcy in October 2009 and withdrew
$4 million from La Vida’s account, La Vida failed. (PFR 8; 1 AA
42.)

Plaintiffs allege causes of action for negligence, unfair
competition, quantum meruit, open book account, and services

rendered. (Opn. 11.)

The trial court sustained the Health Plans’ demurrers
without leave to amend and entered judgment for the Health Plans.
(Opn. 14-15.) Plaintiffs appealed. (Opn. 15.)

C. The Court of Appeal’s Opinion

The Health Plans advanced three primary arguments on
appeal. They argued that section 1371.4’s express authorization of
delegation contracts precludes liability on all of plaintiffs’ causes of
action as a matter of law. The Heaith Plans further argued that the
Biakanja factors do not support imposition of a negligence duty
because (1) the delegation contracts were not intended specifically to
affect plaintiffs; (2) plaintiffs’ alleged injury was not reasonably
foreseeable since La Vida was solvent at the time of the delegation
contracts, was operating under a corrective action plan after its

financial problems began, and did not fail until its lender went
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bankrupt; (3) the connection between the delegations and plaintiffs’
injury was remote; and (4) the Health Plans are not morally culpable
because their delegations were statutorily permitted and plaintiffs’
injury was not reasonably foreseeable. The Heaith Plans further
argued that the comprehensive regulatory scheme governing health

plans and IPAs warrants judicial abstention.

The Court of Appeal held that, even though a plaintiff
cannot pursue a “direct cause of action” for violation of section
1371.4, section 1371.4 does not foreclose a cause of action for
negligent delegation. (Opn. 27-28.) The Court of Appeal
acknowledged that, on this question, Ochs, supra, 115 Cal.App.4th
at pp. 796-797, a 2004 decision from Division Six of the Second
Appellate District, and CEP, supra, 111 Cal.App.4th at pp. 1135-
1136, (the 2003 decision from Division One of the Fourth Appellate
District), had reached “contradictory results.” (Opn. 17.) Ochs
held that the emergency physician plaintiffs in that case should have
been given leave to amend their complaint so they could have an
opportunity to plead a negligence cause of action, without actually
holding that the plaintiffs in that case could properly allege such a
cause of action. (Ochs, supra, 115 Cal.App.4th at pp. 796-797.)
As noted above, CEP had reached the contrary conclusion.
(Opn. 17.) The Court of Appeal concluded “Ochs is the better
reasoned of the two opinions,” and followed it. (Ibid.) The Court
of Appeal cited to the Biakanja factors and held that plaintiffs’

complaints allege a cause of action for negligence. (Opn. 4, 29-41.)
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The Court of Appeal held that “where: (1) a physician
is obligated by statute to provide emergency care to a patient who is
enrolled in both [a health plan] and an IPA with whom the physician
has no contractual relationship; (2) the physician provides
emergency care to the patient; (3) the [health plan], which has a
statutory duty to reimburse the physician, chose to delegate that duty
to an IPA it knew, or had reason to know, would be unable to fulfill
the delegated obligation; and (4) the IPA fails to make the necessary
reimbursement, the resulting loss should be borne by the [health
plan] and not the physician. In short, [the Court held] that the
[health plan] has a duty not to delegate its obligation to reimburse
emergency physicians to an IPA it knows or has reason to know will
be unable to pay.” (Opn. 4.) The Court of Appeal further held that
the duty of care is “a continuing one, and a cause of action therefore
exists for the failure to promptly reassume the obligation [to
reimburse emergency physicians when a health plan] knows or has
reason to know that the IPA to which it has made an initial
delegation is now financially unable to meet the delegated duty.”
(Opn. 40.) The Court of Appeal concluded that plaintiffs “have
alleged sufficient facts to reflect the existence of a claim for a
negligent delegation by the [Health Plans] in this case, and/or a
negligent failure to timely reassume a delegated obligation . . . .”
(Opn. 4.)

In finding a duty of care, the Court of Appeal rejected

all of the Health Plans’ arguments.
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1.  Statutory Preclusion Of Liability

The Court of Appeal rejected the Health Plans’
argument that “section 1371.4, subdivision (e) provided a safe
harbor against any negligence claim . . . regardless of Biakanja.”
The Court recognized that “[tlhe CEP court stated that, even if the
other Biakanja factors applied, it would not find a duty existed,
because such a duty would be contrary to the absolute right to
delegate found in Health and Safety Code section 1371.4,
subdivision (e).” (Opn. 22, citing CEP, supra, 111 Cal.App.4th at
p. 1136.) According to the Court of Appeal, it was not “clear that
the CEP court was concluding that Health and Safety Code section
1371.4 barred a negligence action as a matter of law, as opposed to
simply concluding that policy reasons would outweigh any Biakanja
factors that would favor finding a duty.” (Opn. 23, fn. 25.) In the
Court of Appeal’s view, section 1371.4 “is not an immunity statute”
because “it does not expressly provide that no causes of action may

be brought for an improper delegation.” (Opn. 36, fn. 33.)

2. Judicial Abstention

The Court of Appeal rejected the argument that the
judicial abstention doctrine is applicable despite the comprehensive
statutory and regulatory scheme governing managed care.
According to the Court of Appeal, “judicial abstention applies only
in cases of equity[,]” whereas the “bulk of plaintiffs’ complaint

sounds in negligence” and seeks damages. (Opn. 42.) The Court of
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Appeal further rejected judicial abstention because it said the
imposition of a negligence duty will not “involve the courts in
complex issues of economic or health care policy”; nor will it call
on courts to “interfere with the administrative jurisdiction of the
[DMHC].” (Ibid.)

3.  Applicability Of Biakanja

The Court of Appeal’s conclusion that a duty of care
exists under Biakanja is premised on three laws: the Health Plans’
statutory duty to reimburse emergency physicians [Opn. 29], the
emergency physicians’ statutory duty to provide emergency care to
patients regardless of their ability to pay [Opn. 32], and the
prohibition on doctors billing patients when they have recourse
against the patient’s health plan, as established in Prospect Medical
Group, Inc. v. Northridge Emergency Medical Group (2009) 45
Cal.4th 497 (Prospect) [Opn. 25-27]. The Court of Appeal seemed
to reason that because emergency physicians must provide
emergency care to all patients and have no financial recourse against
them under Prospect, the statutory reimbursement obligation

imposed on the Health Plans favors a duty of care. (Ibid.)

The Court of Appeal recognized that, although Prospect
held that balance billing is prohibited when doctors have recourse
against the patient’s health plan, this Court expressed “no opinion
regarding the situation when no such recourse is available; for

example, if the [health plan] is unable to pay or disputes coverage.”
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(Opn. 26, quoting Prospect, supra, 45 Cal.4th at p. 507, fn. 5.)
The Court of Appeal forecast, however, that this Court also would
not permit balance billing in the situation of an insolvent health plan
or IPA. (Opn. 26-27, quoting Prospect, supra, 45 Cal.4th at p.
509.) Based on its forecast that this Court would prohibit balance
billing in that circumstance, the Court of Appeal then held its
forecasted prohibition strongly supported the imposition of a

negligence duty in this case. (Opn. 39.)

Against this backdrop, the Court of Appeal addressed
the Biakanja factors: “(1) the extent to which the transaction was
intended to affect the plaintiff; (2) the foreseeability of harm . . . ;
(3) the degree of certainty that the plaintiff suffered injury; (4) the
closeness of the connection between the defendant’s conduct and the
injury suffered; (5) the moral blame attached to the defendant’s
conduct; and (6) the policy of preventing future harm.” (Opn. 29,
citing Biakanja, supra, 49 Cal.2d at p. 650.)

With respect to the first factor, the Court of Appeal
stated that the delegation transactions were intended to affect
plaintiffs as a class because the Health Plans had a statutory duty to
reimburse emergency physicians and, by delegating that duty to an
IPA they knew or had reason to know was unable to fulfill that duty,
they intended to affect plaintiffs. (Opn 29-30.) The Court of
Appeal rejected the Health Plans’ argument that the first Biakanja
factor can be found only if the conduct was intended to affect the

particular plaintiffs, rather than a class to which the plaintiffs
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belong. (Ibid.) The Court of Appeal stated that this “standard
formulation” applies in the usual case “in which the plaintiff and
defendant are strangers to one another,” but it said this formulation
does not apply here because of the Health Plans’ statutory duty to

reimburse emergency physicians. (Opn. 30.)

As to the second factor, the Court of Appeal concluded
that the harm was foreseeable because plaintiffs “alleged that the
defendant [health plans] knew or should have known of La Vida’s
financial difficulties at the time of the initial delegations.”
(Opn. 31.)

The Court of Appeal concluded that the third Biakanja
factor—the degree of certainty that the plaintiff suffered injury—was
met. (Opn. 31.) This is because, had the Health Plans delegated
their payment obligations to a financially stable IPA, “or had not
delegated it at all, the plaintiffs would have been reimbursed in a
reasonable amount for the emergency services they provided

defendants’ enrollees.” (Ibid.)

The Court of Appeal held that the fourth factor—the
closeness of the connection between the defendants’ conduct and the
injury—also was satisfied. (Opn. 32.) “While it can be said that
La Vida’s failure was the direct cause of the plaintiffs not being
reimbursed, La Vida’s failure would have had no impact on them (as

they had not contracted with La Vida), had defendant [health plans]
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not delegated their statutory reimbursement duty to La Vida.”
(Ibid.)

The Court of Appeal also concluded that moral blame
attaches to the Health Plans’ conduct (the fifth factor).
(Opn. 32-33.) The Court of Appeal reasoned that when a health
plan “transfers its obligations to an IPA it knows, or has reason to
know, will be financially unable to fulfill its obligations” to

emergency physicians, it is deserving of moral blame. (Opn. 33.)

The Court of Appeal further concluded that the sixth
factor, the policy of preventing future harm, also weighed in favor
of a duty. (Opn. 34.) “Imposing a duty on [health plans] to not
delegate their reimbursement duty to IPA’s they know, or have
reason to know, are financially unsound would protect emergency
physicians from future economic harm they cannot otherwise
avoid.” (Ibid.)

In addition to the Biakanja factors, the Court of Appeal
also considered “policy issues, such as whether extending liability
would impose an undue burden on the defendants’ profession.”
(Opn. 34.) The Court of Appeal reasoned that a duty of care would
not impose an undue burden on the Health Plans because they can
control their risk exposure by choosing whether to delegate their

payment obligations or retain them. (Opn. 34-35.)
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The Court of Appeal thus concluded “that a cause of
action for negligent delegation exists in favor of emergency
physicians who allege [a health plan], with whom they have no
contractual relationship, negligently delegated its Health and Safety
Code section 1371.4 duty to an IPA it knew or had reason to know
was financially unsound.”5 (Opn. 35-36.)

Iv.
REVIEW IS NECESSARY TO SECURE UNIFORMITY IN
THE CASE LAW AND DECIDE AN IMPORTANT ISSUE

A. Review Is Warranted To Resolve The Conflict In The
Court Of Appeal’s Decisions

The Court of Appeal acknowledged the inconsistent
approaches taken by CEP and Ochs to the question whether a health
plan may be liable in negligence despite complying with section
1371.4. (Opn. 17.) The Court of Appeal followed Ochs and
disagreed with CEP. (Ibid.)

In Ochs, the plaintiffs, emergency services providers,

claimed the defendant health plans were liable for services the

5 The Court of Appeal reached the opposite conclusion with respect
to the physician plaintiffs who provided non-emergency services.
(Opn. 37.) The Court of Appeal held that the Health Plans’
statutory duty ran only to emergency physicians and because non-
emergency physicians “have voluntarily accepted the risk of non-
payment for their services.” (Opn. 38.) The issues raised in this
petition do not affect that aspect of the Court of Appeal’s decision.
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plaintiffs rendered to the health plans’ enrollees because the
delegated IPA became bankrupt. (Ochs, supra, 115 Cal.App.4th at
p. 788.) The trial court sustained the health plans’ demurrer without
leave to amend as to all causes of action, including negligence.
(Ibid.) The Court of Appeal agreed that the complaint did not allege
sufficient facts to show the existence of a duty of care. (Id. at
p- 794.) However, the court held that the plaintiffs should have
been given leave to amend because they had offered to plead that the
health plans “knew or should have known that [the IPA] was
insolvent based on [their] audits of that entity” at the time they

initially contracted with the IPA. (Zd. at p. 796.)

Following Ochs, the Court of Appeal here concluded
that because plaintiffs allege that the Health Plans knew or should
have known that La Vida would be unable to meet its financial
obligations at the time of the delegation contracts, they have stated a

cause of action for negligent delegation. (Opn. 35-36.)

The Court of Appeal thus disagreed with and rejected
CEP. The Court of Appeal’s decision conflicts with CEP in two
important respects. The first conflict concerns the issue whether
section 1371.4’s authorization of delegation arrangements is, in and
of itself, preclusive of a negligence duty. In CEP, as here, a group
of emergency physicians sued a health plan for payment for
emergency services provided to the plan’s enrollees after the IPA

became insolvent.  The plaintiffs alleged statutory violations,
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negligence, violation of the UCL, and quantum meruit. (CEP,
supra, 111 Cal.App.4th at p. 1130.)

The Court of Appeal in CEP affirmed the judgment of
dismissal. It noted that the legislative history of section 1371.4
reflected the “Legislature’s understanding that under section 1371.4
subdivision (e), health care service plans that delegate their
responsibilities under section 1371.4 to contracting medical
providers are not responsible to pay emergency services providers
when the contracting medical providers fail to pay.” (CEP, supra,
111 Cal.App.4th at p. 1133.) Addressing the negligence claim
against the backdrop of the statute and legislative history, the court
concluded that section 1371.4 forecloses a duty of care whether or
not the plaintiffs “could satisfy some of the Biakanja factors . . . .”
(Id. at p. 1136.) The court explained: “The Legislature has
approved risk-sharing plans, such as capitation, and has allowed
health care service plans to delegate payment responsibility to
contracting medical providers. Finding a duty in this situation is
directly contrary to section 1371.4, subdivision (e¢) of the Knox-
Keene Act.” (Ibid.)

Here, the Court of Appeal questioned whether CEP was
suggesting that section 1371.4 “barred a negligence action as a
matter of law, as opposed to simply concluding that policy reasons
would outweigh any Biakanja factors that would favor finding a
duty.” (Opn. 23, fn. 25.) The Court of Appeal rejected the

proposition that section 1371.4 provides a “safe-harbor” or
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“immunity” from negligence liability, and it did not view CEP as

standing for any such proposition. (Opn. 36, fn. 33.)

Whether CEP intended to suggesi that a negligence duty
is precluded because of “policy reasons™ or because section 1371.4
provides a “safe harbor” or “immunity,” however, is immaterial
and does not avoid the conflict between CEP and the Court of
Appeal’s decision on this issue. What matters is CEP’s recognition
that a negligence duty cannot be imposed in light of that statutory
authorization. Whether the legal bar is characterized as arising from
“policy,” a “safe harbor” or “immunity” does not alter the source
of that bar—section 1371.4°s authorization of delegation contracts.
There is, therefore, an intractable conflict on this point between

CEP and the Court of Appeal’s decision.

The second point of conflict between the Court of
Appeal’s decision and CEP concerns Biakanja. As the Court of
Appeal noted, CEP concluded that the plaintiffs in that case could
not satisfy the first Biakanja factor because the most they could
show was that the health plan’s contract with the IPA “was intended
to affect any emergency services provider whom [the IPA] had an
obligation to pay.” (CEP, supra, 111 Cal.App.4th at p. 1136.) In
this regard, CEP followed Desert Healthcare Dist. v. Pacificare
FHP, Inc. (2001) 94 Cal.App.4th 781, 791-792 (Desert
Healthcare), where the Court of Appeal rejected a hospital’s
contention that the health plan had a special duty to insure the

financial stability of its contracting medical provider. (CEP, supra,
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111 Cal.App.4th at pp. 1135-1136.) Desert Healthcare concluded
that the plaintiff could not satisfy the first Biakanja factor based on
allegations that the transaction was intended to affect a class of third
parties as opposed to the plaintiff in particular. (Desert Healthcare,
supra, 94 Cal.App.4th at p. 792.)6 Desert Healthcare applied well-
settled law requiring a specific intent to affect the Plaintiff, as
opposed to a class of Plaintiffs. (Ibid.; see, e.g., Giacometti v.
Aulla, LLC, 187 Cal.App.4th 1133, 1138 [first Biakanja factor is
satisfied only if the “transaction was to affect” the third partyl];
accord Worldvision Enterprises, Inc. v. American Broadcasting
Companies, Inc. (1983) 142 Cal.App.3d 589, 597-598; Keru
Investments, Inc. v. Cube Co. (1998) 63 Cal.App.4th 1412, 1418;
Greystone Homes, Inc. v. Midtec, Inc. (2008) 168 Cal.App.4th
1194, 1231.)

The Court of Appeal in this case followed Ochs in
concluding that the first Biakanja factor can be satisfied so long as
the transaction was intended to affect a class of persons. The Court
of Appeal acknowledged that the “standard formulation” of the first
Biakanja factor is “a duty to be owed to the plaintiff specifically,
rather than a class to which the plaintiff belongs[.]” (Opn. 30.) It
held, however, that the standard formulation does not apply here.

(Ibid.) The Court of Appeal reached this conclusion despite the fact

6 CEP did not address the other Biakanja factors. (See Ot v. Alfa-
Laval Agri, Inc. (1995) 31 Cal.App.4th 1439, 1455-1456 [failure to
establish the first factor “precludes a finding of ‘special
relationship.’”].)
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that plaintiffs had no contracts with La Vida or the Health Plans, and
based on the rationale that the Health Plans have a statutory duty to
reimburse emergency physicians. (Ibid.) This aspect of the Court
- of Appeal’s holding thus not only is in direct conflict with CEP, it

goes against the prevailing weight of authority.

This Court should grant review to resolve the conflicts

in the case law created by the Court of Appeal’s decisions.

B. A Negligence Duty Undermines The Effective Operation
And Goals Of The Managed Care System

The imposition of a negligence duty on health plans also
conflicts with the comprehensive statutory and regulatory scheme
the Legislature has established in connection with its adoption of the

delegated model of health care.

1. The Court Of Appeal’s Holding Cannot Be
Reconciled With Section 1371.4 And Contravenes
The Fundamental Purpose Of Capitation Contracts

A negligence duty is incompatible with the language of
the statute authorizing delegation contracts.  Section 1371.4
expressly permits delegation of payment responsibilities “to the
plan’s contracting medical providers.” (§ 1371.4, subd. (e).) The
plain meaning of this statute is that “health care service plans that
delegate their responsibilities under section 1371.4 to contracting

medical providers are not responsible to pay emergency services
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providers when the contracting medical providers fail to pay.”
(CEP, supra, 111 Cal.App.4th at p. 1133.)

Subdivision (e) therefore precludes not only causes of
action for direct violation of that statute, it bars delegation-based
liability under any legal theory. (CEP, supra, 111 Cal.App.4th at
p. 1133.) A plaintiff may not plead around a statutory bar to
liability by labeling a claim as one for negligence or some other tort
rather than one for direct violation of the statute. (See, e.g.,
Gentry v. Ebay, Inc. (2002) 99 Cal.App.4th 816, 833-834
[negligence claim was barred because it sought to hold the defendant

liable for conduct falling under a statute permitting such conduct].)

This rule has particular force here in light of the
undisputed fact that La Vida was on the DMHC’s list of financially
solvent IPAs at the time of the delegation contracts. Plaintiffs have
never alleged that La Vida did not meet the DMHC’s financial
grading criteria at the time it entered into the delegation contracts
with the Health Plans. Nor have plaintiffs alleged that the Health
Plans’ delegations—both at the time of the initial delegations and
thereafter—failed to comply with section 1371.4, any of the
implementing regulations, or the DMHC’s directives. To impose a
negligence duty in the absence of any claim that a health plan’s
delegation failed to comply with any aspect of a comprehensive and
detailed statutory and regulatory scheme runs counter to that scheme

and the Legislature’s intent.
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Section 1371.4’s legislative history supports the
conclusion that the Legislature did not intend health plans to retain
any post-delegation payment obligation in the event of an IPA’s
failure to reimburse providers. The Analyses of Senate Bill No.
1832, the progenitor of section 1371.4, stated that the bill requiring
health plans to pay for emergency services provided by
noncontracted physicians “‘would shift decision making authority
regarding the provision of services to emergency providers, which
would significantly reduce the ability of the health plans to manage
overall care and costs.”” (Ochs, supra, 115 Cal.App.4th at p. 790,
quoting Dept. of Health Services, Enrolled Bill Rep. on Sen. Bill
No. 1832 (1993-1994 Reg. Sess.), Sept. 9, 1994, p.6.)
Subdivision (e¢) was thereafter added to the bill to reduce the
opposition of several health plans. (CEP, supra, 111 Cal.App.4th at
p. 1132.) Thus, even Ochs recognized that “construing . . .
subdivision [(e)] to allow a complete delegation of responsibility for
emergency payments, with no residual liability for those payments,
is consistent with its legislative purpose.” (Ochs, supra, 115
Cal.App.4th at p. 791.)

This conclusion is bolstered by the Legislature’s failed
attempt to enact into law Senate Bill No. 117 in 2001. This bill,
which was passed by the Legislature but subsequently vetoed by the
Governor, would have amended subdivision (e¢) to add a new
provision requiring health care service plans to pay emergency
service providers if a contracting medical provider did not. (Ochs,

supra, 115 Cal.App.4th at p. 791, citing Sen. Bill No. 117 (2000~
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2001 Reg. Sess.) § 2, subd. (f).) Thus, the Legislature interpreted
the current version of subdivision (€) as not requiring health plans to
re-assume payment obligations delegated to an IPA. The Court of
Appeal’s holding here achieves exactly the same result that the failed

legislation would have achieved.

The Court of Appeal’s holding also contravenes the
basic purpose of the risk shifting arrangements the Legislature has
specifically approved in adopting the delegated model of health care.
The entire point of the delegated model of health care and of
capitation agreements is to have clear-cut risk-shifting arrangements.
Indeed, the regulations define capitation as a “fixed per member per
month payment or percentage of premium payment wherein the
provider assumes the full risk for the cost of contracted services
without regard to the type, value or frequency of services
provided.” (28 Cal. Code Regs. § 1300.76, subd. (f), italics
added.) This arrangement enables the health plan to keep premiums
predictable and affordable. (§ 1342.)

Holding health plans liable when an IPA the DMHC has
recognized as financially solvent fails to pay providers contradicts
the very essence of capitation arrangements, shifting the post-
delegation risk back to the health plan. The Legislature has made
clear that the basic purpose of capitation agreements is that only
IPAs retain post-delegation risk. (Desert Healthcare, supra, 94
Cal.App.4th at p. 789 [requiring health plans to retain post-

delegation risk would “effectively destroy[] capitation contracts”];
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CEP, supra, 111 Cal.App.4th'at p. 1137 [post-delegation liability on
health plans would “thwart the Legislature’s determination that the
benefits to the public of allowing health care service plans to
delegate risk to contracting medical providers outweigh the cost to
emergency service providers”].) The imposition of a negligence
duty arising from such delegations effectively re-distributes post-
delegation risk, amounting to an end run around section 1371.4 and
the underlying purpose of the entire delegated model of managed

carc.

In sum, a delegation-based negligence duty conflicts
with the text of section 1371.4, its legislative history, and the

Legislature’s expressed purpose for permitting delegation contracts.

2. The Court Of Appeal’s Holding Subverts The Goals
Of The Knox-Keene Act

The Court of Appeal’s decision also threatens to
undermine the Legislature’s goal to rehabilitate financially troubled
IPAs through corrective action plans. The cornerstone of that
process is the maintenance of the status quo regarding the IPA’s
capitation arrangements. If health plans are faced with the potential
for negligence liability in the event an IPA becomes financially
insolvent, they might unwind delegation contracts, thus contributing
to the IPA’s financial problems and interfering with the DMHC’s
efforts to rehabilitate that IPA.
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The Court of Appeal states that it is not suggesting that
the Health Plans have “a duty to ‘de-delegate’ the IPA in its
entirety.” (Opn. 40, fn. 36.) The Court of Appeal suggests,
instead, that the Health Plans are required to re-assume
“‘responsibility for the processing and timely reimbursement of
provider claims in the event that the [IPA] fails to timely and
accurately reimburse its claims.”” (Ibid., quoting Cal. Code Regs.,
tit. 28, § 1300.71, subd. (e)(6).) According to the Court of Appeal,
in such a situation, the health plan would have responsibility to
reimburse non-contracted emergency physicians while the delegated
“IPA would continue to . . . provide all non-emergency services to

its enrollees.” (Ibid.)

The approach the Court of Appeal has mandated,
however, does not avoid the problem. A health plan that re-assumes
payment obligations from an IPA will have to adjust its capitation
payments to that IPA accordingly. The Court of Appeal ignores the
potential impact this would have on the IPA’s financial stability.
For instance, some IPAs that might have emerged intact from a
corrective action plan may go under because of the decrease in
capitation payments. This conflicts with the Legislature’s goal to
ensure “the financial stability” of the health care system “by means

of proper regulatory procedures.” (§ 1342, subd. (f).)

Moreover, an IPA’s demise would have severe
repercussions for other stakeholders in the system. A defunct IPA,

for instance, would no longer be able to reimburse its contracted
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physicians, including contracted emergency physicians. The Court
of Appeal expresses a willingness to tolerate placement of the
financial burden on contracted emergency physicians on the theory
that these doctors had the ability to protect themselves by contract.
Thus, reasons the Court of Appeal, it is only fair to have a special
rule ensuring that only non-contracted emergency physicians obtain
reimbursement from heaith plans in the event of an IPA’s inability to
pay. But by elevating the emergency physicians’ interests above the
interests of contracted physicians of all specialties, the Court of
Appeal creates a perverse economic incentive for emergency
physicians to avoid contracted arrangements and penalizes those
doctors who have entered into such arrangements. This runs
counter to the Legislature’s avowed purpose to “promote various
types of contracts between public or private payers of health care
coverage, and institutional or professional providers of health care
services.” (§ 1342.6.)

Such a system also would undermine the manageability
and predictability of health care costs and prove detrimental to the
economic efficiency of the health care system. (See § 1342.6 [“It is
the intent of the Legislature to ensure that the citizens of this state
receive high-quality health care coverage in the most efficient and
cost-effective manner possible.”]; § 1342, subd. (d) [purpose of
Knox-Keene Act is to “ensure the best possible health care for the

public at the lowest possible cost”].)
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The IPA’s enrollees also would be affected. A failing
IPA’s enrollees would need to be transferred to another IPA,
compromising the quality and continuity of their care as well as the
efficient delivery of services. This would further erode the
underlying goals of the managed health care system. (§ 1342,
subd. (g) [expressing Legislature’s intent that medical services be

“rendered in a manner providing continuity of care”].)

3. The Court Of Appeal’s Holding Is Incompatible
With The Comprehensive Statutory System The
Legislature Has Established For Health Care

The Act and its implementing regulations represent a
statutory system that comprehensively regulates the health care
industry. The financial solvency of health plans and IPAs is a
primary focus of that system. In that regard, the Legislature has
instituted detailed regulations for dealing with financially troubled
IPAs, and it has charged the DMHC with the task of rehabilitating
such IPAs through the specific and detailed procedure of corrective
action plans. The regulations do not contemplate that health plans
will take unilateral actions such as re-assuming reimbursement
responsibilities when an IPA is undergoing a corrective action plan.
Rather, what action health plans may take when an IPA experiences

financial problems is subject to strict DMHC oversight and control.

Just this term, in Loeffler v. Target Corp.
(May 1, 2014, S173972)  Cal.4th  [2014 WL 1714947]
(Loeffler), this Court re-affirmed the principle that when the
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Legislature has established a comprehensive statutory and regulatory
regime over a particular field and empowered an administrative
agency to determine the legality of practices arising within it, a
plaintiff may not maintain a claim premised upon conduct that falls
within the authority of that agency. Thus, this Court held that the
trial court in that case had properly dismissed the plaintiffs’ causes
of action for violation of the UCL and the Consumer Legal
Remedies Act (CLRA) (Civ. Code, § 1750 ef seq.) against a retailer
because those claims challenged a practice regarding collection of
sales taxes that fell within the Board of Equalization’s jurisdiction.

(Loeffler, supra, 2014 WL 1714947 at p. *25.)

In reaching this conclusion, the Court relied on its well-
settled jurisprudence that a UCL claim may not be used to
circumvent a statutory safe-harbor immunizing certain conduct from
liability. Although this Court did not specifically hold that the tax
statutes at issue in Loeffler provided a safe-harbor, it concluded that
the plaintiffs’ claims nevertheless were barred because “the statutory
scheme” provided “the exclusive means for resolving disputes” of
the type underlying the plaintiffs’ causes of action. (Loeffler, supra,
2014 WL 1714947 at p. *27.) This Court pointed out that the
“taxability question” the plaintiffs’ claims implicated lay at the
“center of the Board’s function and authority” as defined in an
“exceedingly comprehensive and complex” statutory system, a
system in which the permissibility of certain types of practices is
“debatable.” (Id. at p. *28.) To allow the plaintiffs to maintain
UCL and CLRA claims in the face of this statutory scheme “could
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displace the Board and the procedures established by the
Legislature, thereby undermining the orderly administration of the

tax laws.” (Id. at p. *31.)

Loeffler’s rationale applies here. This case, too,
involves a comprehensive statutory and regulatory system and
challenges conduct implicating the functions and authority of the
agency charged with administering that system. And, as in Loeffler,
here a health plan’s re-assumption of reimbursement obligations
from a financially troubled IPA is “debatable,” in that its

permissibility will depend on the circumstances of each case.

The Court of Appeal rejected the Health Plans’
argument that the doctrine of judicial abstention applies on the
ground that abstention applies to equitable claims, and negligence is
a legal claim. (Opn. 42.) As Loeffler recognized, however,
whether a comprehensive statutory scheme precludes a particular
claim does not turn on technical doctrinal distinctions. It turns on
whether the maintenance of that claim is fundamentally incompatible
with the statutory and regulatory system. The Court of Appeal’s
categorical mandate that health plans re-assume reimbursement
obligations from an IPA subject to a corrective action plan could
displace the DMHC and the corrective action plan procedures, thus

undermining the DMHC’s orderly administration of the Act.

The Court of Appeal also overlooked the potential

impact of affording preference to non-contracted emergency
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physicians over other stakeholders in the system that the DMHC is
charged with overseeing. Whether and under what circumstances
health plans should re-assume payment responsibility from a
financially troubled IPA is a decision the DMHC should make in
consultation with the health plans and the particular IPA, taking into
account the unique circumstances of each case and the competing
interests of the health plans and the IPA as well as the IPA’s
enrollees. Indeed, the Legislature has imposed on emergency
physicians the financial burden of treating patients that will have no
ability to pay for those services, such as indigent, uninsured
individuals. In light of this legislatively imposed financial burden,
emergency physicians presumably factor in the known risk of non-
payment by adjusting their charges to paying patients. The Court of
Appeal’s view that health plans are somehow forcing emergency
physicians to work for “free” fails to take into account this basic
economic reality. By imposing a negligence duty on health plans,
the Court of Appeal has effectively readjusted the risk calculus in

contravention of the Legislature’s original balancing.

Contrary to the Court of Appeal’s statement that it was
not involving itself “in complex issues of economic or health care
policy” [Opn. 42], the Court of Appeal has done precisely that. If
the risk shifting calculus is to be altered, especially in as drastic a
manner as the Court of Appeal has done, the Legislature should be

the one to do it.
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V.
CONCLUSION

The Court of Appeal’s decision perpetuates and
exacerbates a conflict in the appellate courts’ decisions and
contravenes the language and purposes of the Knox-Keene Act with
respect to legislatively-approved risk-shifting arrangements. For

both of these reasons, this Court should grant review.
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The law imposes a duty on emergency room physicians to treat patients
regardless of their ability to pay. When those patients are enrollees in health care
service plans (HMO’s),! the law imposes an obligation on the HMO’s to reimburse the
physicians for emergency treatment provided to the enrollees, even when the physicians
were not under contract to the HMO’s. HMO’s sometimes delegate their health care
obligations to independent practice associations (IPA’s); HMO’s are statutorily
permitted to delegate to IPA’s their obligation to reimburse emergency physicians. In
this case, the HMO’s delegatedr responsibility for some of their enrollees to an IPA; thé
delegation included the duty to reimburse emergency physicians. At some point, the
IPA began experiencing financial problems and, after a number of years, ultirﬁately
ceased operating as a going concern. As the IPA’s financial problems increased, it
failed to reimburse physicians who had provided emergency services to its enrollees.
The unpaid emergency physicians sought payment from the HMO’s, which simply
instructed the physicians to continue presenting their bills to the IPA, even though it
was clear that the IPA would not be able to pay those bills. As they were required to do
by law, the physicians continued to render emergency services to enrollees in the IPA;

and, unfortunately, the IPA continued to fail to provide payment for those services.

1 “Health care service plans are often called HMO’s (health maintenance

organizations).” (Watanabe v. California Physicians’ Service (2008) 169 Cal. App.4th

156, 59, fn. 3.)

2 It is not clear from the limited factual record before us whether, when an HMO

“delegates the obligations associated with an enrollee to an IPA, the enrollee is

considered to be an enrollee in the IPA itself. We will, however, refer to such a patient
as an enrollee in both the HMO and the [PA.



The physicians brought suit against the HMO’s, alleging a cause of action for,
among other things, negligent delegation. The HMO’s successfully demurred to the
complaint, and the physicians appeal. We hol_d that where: (1) a physician is obligated
by statute to provide emergency care to a patient who is enrolled in both an HMO and
an IPA with: whom-the physician-has no contractual relationship; (2) the physician -
provides emergency care to the patient; (3) the HMO, which has a statutory duty to
reimburse the physician, chose to delegate that duty to an IPA it knew, or had reason to
know, would be unable to fulfill the delegated obligation; and (4) the IPA fails to make
the necessary reimbursement, the resulting loss should be borne by the HMO and not
the physician. In short, we hold that the HMO has a duty not to delegate its obligation
to reimburse emergency physicians to an IPA it knows or has reason to know will be
unable to pay. This duty is a continuing one, and thus will also be breached by an
HMO?s failure to act when it learns, after an initial delegation, that its delegatee is no
Jonger able to fulfill its obligations. As the physicians have alleged sufficient facts to
reflect the existence of a claim for a negligent delegation by the HMO’s in this case,
and/or a negligent failure to timely reassume a delegated obligation, we will reverse the
judgment and remand the matter for further proceedings.

FACTUAL AND PROCEDURAL BACKGROUND

1. The Parties

As this case was resolved on demurrer, we consider the facts as pleaded by the
emergency physicians and all reasonable inferences arising therefrom. T his appellate

matter arises out of two separate, but related, cases. Both cases arose out of the failure



of three related IPA’s, known collectively by the parties as “La Vida..”3 La Vida was
alleged to hav¢ confracted with a number of HMO’s, known, collectively, as “the
HMO’s” or “the plans.”*

The plaintiffs are two different groups of physicians. In one case, the plaintiffs
are several partnerships of emergency room physicians working at several hospitals.’ In
the other case, the plaintiff is a medical group of reidiologis’cs,6 who also allegedly
perform medical services on an emergency basis. None of the plaintiff physician groups
are alleged to have contracted with La Vida or any of the HMO’s.” As a result, our
reference in this opinion to “plaintiffs” is limited to the physicians who have performed
emergency room medical services and emergency radiological services for enrollees of

the defendant HMO’s and who do not have any contractual relationship with such

3 The precise names of the three La Vida entities are unclear. They were named

as: (1) La Vida Medical Group & IPA, dba La Vida Prairie Medical Group; (2) La Vida
Multispecialty Medical Centers, Inc.; and (3) Prairie Medical Group, Inc. However,
when the first La Vida entity answered the initial complaint, it indicated its actual name
was “La Vida Medical Group, Inc.”

4 The HMO’s are: Blue Cross of California dba Anthem Blue Cross of California,
Health Net of California, Inc., Cigna Healthcare of California, Inc., Aetna Health of
California, Inc., Pacificare of California dba Secure Horizons Health Plan of America,
Care 1st Health Plan, California Physician’s Service dba Blue Shield of California, and
SCAN Health Plan.

3 The emergency room physician plaintiffs are Centinela Freeman Emergency
Medical Associates, Sherman Oaks Emergency Medical Associates, Valley Presbyterian
Emergency Medical Associates, and Westside Emergency Medical Associates.

¢ The radiology plaintiff is Centinela Radiology Medical Group.

4 The radiology plaintiff had a prior contract with La Vida, but terminated it
effective April 1, 2005. Its complaint is based on facts occurring after it terminated the
contract.



HMO’s or La Vida. Our references to “emergency physicians™ refer, in general, to
physicians who provide emergency services to enrollees in HMO’s and IPA’s with
whom the physicians have no contractual relationship.®

2. Law Governing HMO 's and IPA’s

In order to understand--pgintiffs * allegations, a brief review of the law governing
HMO’s and [PA’s is helpful. HMO’s are governed by the Knox-Keene Health Care
Service Plan Act of 1975 (Knox-Keene Act). (Health & Saf. Code, § 1340;
Van de Kamp v. Gumbiner (1990) 221 Cal.App.3d 1260, 1269.) While the Knox-Keene
Act had many goals, two of them identified by the Legislature were: (1) “[h]elping to
~ ensure the best possible health care for the public at the lowest possible cost by
transferring the financial risk of health care from patients to providers” (Health & Saf.
Code, § 1342, subd. (d)); and (2) “[e]nsuring the financial stability [of HMO’s] by
means of proper’ regulatory procedures.” (Health & Saf. Code, § 1342, subd. (f).) Asto

the former, HMO’s are required to provide basic health care services to their enrollees.

8 In its complaint, the radiology plaintiff alleged that its members provided
services on both an emergency and non-emergency basis, and argued that the HMO’s
were obligated to reimburse them for both types of services. As to the non-emergency
services, the radiology plaintiff alleged that, as its members work in a hospital setting,
they “are powerless to do anything to control their income model or ensure payment of
their claims, lacking the ability to pick and choose which patients to treat. Rather, they
must perform their services for all patients who are at the hospital.” As such, they
argued they were entitled to compensation for their non-emergency services. On
appeal, in which the emergency room and radiology plaintiffs filed consolidated
briefing, it appears that the radiology plaintiff focuses solely on the services its
members provided on an emergency basis. To the extent the radiology plaintiff
continues to pursue its claim for reimbursement of non-emergency services, we reject
the argument. As we shall discuss, the statutory requirements and policy concerns
which define and motivate our result in this case, and to which this opinion is limited,
relate only to compulsory services provided on an emergency basis.



(Health & Saf. Code, § 1367, subd. (i).) This requirement includes emergency health
care services. (Health & Saf. Code, § 1345, subd. (b)(6).) ‘As to the latter legislative
goal, HMO’s must prove tc the Department of Managed Health Care (Department) that
they are financially sound. (Health & Saf. Code, § 1375.1, subd. (a)(1).)

An HMO may contract with an IPA, which is considered a type of “risk-bearing
organization.” (Health & Saf. Code, § 13754, subd. (g)(1).) The IPA is a group of
physicians that contracts with an HMO to provide services for the plan’s enrollees, for
which it receives compensation on a capitated or fixed payment basis. (/bid.) As
a risk-bearing organization, the IPA is also statutorily resﬁonsible for processing and
paying claims made by physicians for services rendered by those physicians that are
covered under the payments made by the plan to the IPA. (Zd. at subd. (g)(1)(C).)

As HMO’s which contract with IPA’s are, basically, transferring responsibility
for some or all of their enrollees to the IPA’s, the IPA’s are subject to certain financial
condition requirements. Indeed, in determining whether an HMO is financially sound,
the Department is to consider the “financial soundness of the plan’s arrangements for
health care services” and its agreements with providers. (Health & Saf. Code, § 1375.1,
subds. (b)(1) & (b)(3).) Moreover, the Knox-Keene Act imposes specific requirements
on any contract between an HMO and an IPA, including a contractual provision
requiring the IPA to provide regular financial information to the HMO to “assist the
[HMO)] in maintaining the financial viability of its arrangements for the provision of

health care services . . . . ” (Health & Saf. Code, § 1375.4, subd. (2)(1).) The



Department has also promulgated regulations requiriﬁg the IPA to make direct financial
reports to the Department. (Cal. Code Regs., tit. 28, § 1300.75.4.2.) |

There are minimal financial criteria which every IPA must- meet on a regular
basis. (Health & Saf. Code, § 1375.4, subd. (b)(1)(A).) Should the IPA fail to meet
those requirements, the IPA and the HMO’s with which it contracts should agree to
a “corrective action plan,” approved by the Department,’ designed to bring the IPA back
into compliance. (Health & Saf. Code, § 1375.4, subd. (b)(4).)

When an HMO’s contract with its IPA requires the IPA to pay claims,
regulations impose certain conditions on the contract. Among other things, the contract
must require the IPA to submit to the plan a quarterly claims payment performance
report 30 days after the close of each quarter, disclosing its cémpliance status with
relevant statutes. (Cal. Code Regs., tit. 28, § 1300.71, subd. (e)(3)(i).) The IPA’s
quarterly report shall include records of each physician dispute the [PA received, and
the disposition of each dispute. (Id. at subd. (e)(3)(ii).) Finally, the contract shall
include a provision “authorizing thé plan to assume responsibility for the processing and
timely reimbursement of provider claims in the event that the [IPA] fails to timely and
accurately reimburse its claims.” (Id. at subd. (€)(6).) The regulation further indicates

that the plan’s “obligation to assume responsibility for the processing and timely

? Should the plans and the IPA fail to agree on the terms of the corrective action
plan, the Department shall determine them. (Health & Saf. Code, § 1375.4,
subd. (b)(4).)



reimbursement of . . . claims may be altered to the extent that the [JPA] has established
an approved corrective action plan . . . . ™ (Ibid)

3. Law Governing Emergency Medical Services and .-
Reimbursement Therefor

Under state and fedefal law, emergency services and care “shall be provided to
any persen requesting the services or care” at any hospital with appropriate facilities
and qualified personnel. (Health & Saf. Code, § 1317, subd. (a); 42 U.S.C.

§ 1395dd(b).) Such services and care are to be provided without regard to the patient’s
“insurance status, economic status [or] ability to pay.” (Health & Saf. Code, § 1317,
subd. (b) ) Indeed, the emergency services and care shall be prov1ded without first
questioning the patlent as to insurance or ability to pay. (Health & Saf. Code § 1317,
subd. (d); 42 U.S.C. § 1395dd(h).)

As the Knox-Keene Act requires emergency services and care to be provided
without questioning the patient as to insufance or ability to pay, the Act also<requiree
that, when emergency services have been provided to plan enrollees, the HMO or its
IPA “shall reimburse” the physicians.'! (Health & Saf. Code, § 1371.4, subd. (b).) That

section also provides that “[a] health care service plan may delegate the responsibilities

fo We note that while the first sentence of this subdivision provides that the contract

between the HMO and its IPA must “authoriz[e]” the plan to assume responsibility
when the IPA fails to timely and accurately reimburse provider claims, the second
sentence refers to an “obligation” to assume that responsibility. In other words, the
regulation does not merely direct the HMO to contractually guarantee that it may
reassume the obligation, it implies that in some circumstances the HMO must do so.
u The reimbursement is to be “the reasonable and customary value” for the
services provided. (Cal. Code Regs., tit. 28, § 1300.71, subd. (a)(3)(B).)



enumerated in this section to the plén’s contracting medical providers'._”12 (Health &
Saf. Code, § 1371.4, subd. (€).) |

4. - Allegations of the Complaints

We now turn to the allegations of the two complaints. Plaintiffs allege that,
pursuant to their statutory duties, they provided services and care on an emergency basis
to La Vida enrollees. Plaintiffs allege that they provided emergency services to La Vida
enrollees in the HMO?’s, although plaintiffs were not parties to any provider agreement
with either La Vida or the HMO’s. After plaintiffs provided emergency services to
La Vida enrollees, they sought reimbursement from La Vida.

According to the allegations of fhe complaints, however, La Vida was unable to
pay. It is unclear at what point La Vida became financially unsouﬁd. Plaintiffs allege,
however, that at the time the HMO’s delegated their responsibilities to La‘Vida and
throughout the duration of those contracts, the HMO’s “knew or should have known of
La Vida’s insolvency based on [1] financial reports submitted periodically by La Vida,
[2] notice directly from La Vida and indirectly from Plaintiffs and other health care

providers, and [3] the inadequate amounts of their own capitation payments to

1 We do note, however, that the regulations provide that “[a] plan’s contract with
a .. . capitated provider shall not relieve the plan of its obligations to comply with”
several enumerated statutes, including Health and Safety Code section 1371.4.

(Cal. Code Regs., tit. 28, § 1300.71, subd. (e)(8).)

10



La Vida.” Noﬁetheless, the HMO’s “delegated and continued delegating their payment
obligations to La Vida.”"

Plaintiffs allege that “[r]ather than helping to resolve the growing number of
Plaintiffs’ unpaid claims, the [HMO’s] instead advised Plaintiffs to continue submitting
claims directly to La Vida and continued their insufficient capitation payments, despite
lacking any reasonable expectation that Plaintiffs’ claims would be properly reimbursed
and the mountain of evidence to the contrary.” This allegedly continued until
' .mid-2010, when the HMO’s ultimately terminated their contraéts with La Vida.
Thereaﬁer, La Vida went out of business.

- As against the HMO’s,* plaintiffs alleged ';:auses' of action for negligence, unfair
competition, quantum meruit, open book account, and services rendered. Both groups

of plaintiffs were represented by the same counsel, and the two complaints were

Virtually identical.'® The cases were deemed related.

13

Plaintiffs clearly alleged that the HMO’s knew or should have known of

La Vida’s insolvency at the time of their initial delegation to La Vida. However, the
pleadings are not clear as to when that occurred. Indeed, while the plaintiffs indicate
that, “beginning in 2007 and continuing through each quarter thereafter,” La Vida failed
to meet the Department’s minimal financial criteria, they do not allege whether any act
of delegation occurred after that date. Nor do plaintiffs specifically allege that the
HMO’s knew or should have known of La Vida’s insolvency prior to 2007.

14 Plaintiffs’ complaints also named La Vida as a defendant. La Vida, however, is
not a party to this appeal.

15 One of the HMO’s, SCAN Health Plan, was named in the radiology plaintiff’s
action only.

11



5. The Demurrers

The HMO’s demurred to the complaints, arguing that the del@gation of their
statutory obligation to compensate emergency physicians .for emergency Services was
both statutorily-permitted and absolute. That is, once the plans had permissibly
delegated the obligation to La-V}da;lq--the emergency physicians had no recourse to the

HMO’s for payments La Vida was unable to make. As to negligence, the plans argued

that no duty arose for them to protect the financial interests of the third-party plaintiffs

under the seminal case of Biakanja v. Irving (1958) 49 Cal.2d 647 (Biakanja).17

16 The HMO’s argued that their delegations to La Vida were, in fact, fully

permitted by the Department, in that, at the time of the delegations, La Vida appeared
on a list of qualified providers posted on the Department’s website. To the extent that
the HMO’s are contending that their delegations to La Vida were necessarily reasonable
because of La Vida’s appearance on this list, the argument is better suited to summary
judgment than demurrer. Preliminarily, plaintiffs’ complaints do not allege the date or
dates of the HMO?’s original delegations to La Vida, and the HMO’s demurrers do not
seek judicial notice of any evidence establishing those dates. In'any event, the HMO’s
argue that the delegation contracts were entered into “during or before 2007.” ‘The
HMO’s submitted documentation in support of their demurrers which demonstrated that
the Department’s website indicated that, for the second quarter of 2007, La Vida had
failed to meet the Department’s requirement of resolving at least 95% of its claims
within 45 days, and was therefore subject to a CAP. In addition, the Department’s
website showed, for the 2007 fiscal year, that La Vida had failed to meet three of the
Department’s four grading criteria, including the requirement for maintaining positive
working capital. At least with respect to those delegation contracts entered into in 2007,
this raises a question as to how much the HMO’s knew of La Vida’s financial troubles
at the time of the delegations. We are unwilling to state that, as a matter of law, it is
reasonable for an HMO to enter into a delegation contract with an IPA it knows (or
should know) is then currently subject to a CAP for failing to meet the Department’s

grading criteria.

1 Biakanja identified several factors to be considered in determining whether

a duty exists. “The determination whether in a specific case the defendant will be held
liable to a third person not in privity is a matter of policy and involves the balancing of
various factors, among which are the extent to which the transaction was intended to

12



Additionally, the HMO’s argued that, to the extent the complaints sought equitable
relief for unfair competition, the coﬁrﬁ should abstain from resolving the claim, as it
involved complex issues of economic health care-'policy better determined by the
Legislature and the Department. |

The HMO’s also represented that, from 2007 through 2009, La Vida wa.;, subject
to a Department-approved corrective action plan.”® The HMO’s argued that, while
La Vida was subject to the corrective action plan, the HMO’s could not have terminated
their delegation contracts with La Vida, “which is what Plaintiffs claim the [HMO’s]

should have done.”™ As we shall discuss, however, the plaintiffs do not argue that the

affect the plaintiff, the foreseeability of harm to him, the degree of certainty that the
plaintiff suffered injury, the closeness of the connection between the defendant’s
conduct and the injury suffered, the moral blame attached to the defendant’s conduct,
and the policy of preventing future harm. [Citations.]” (Biakanja, supra, 49 Cal.2d at
p. 650.)

" It does not appear to be seriously disputed that La Vida was subject to

a corrective action plan. However, the fact is not technically before this court. The -
HMO’s sought to establish the existence of a corrective action plan by means of

a request for judicial notice of a letter and e-mail from the Department which referenced
the corrective action plan. Plaintiffs opposed the request for judicial notice of these two
documents. The trial court did not rule on the request for judicial notice. On appeal, the
HMO’s have not requested that this court take judicial notice of these documents.

19° " This argument is something of an oversimplification. The applicable regulation
provides that if a plan proposes to transfer enrollees away from an IPA “that is
compliant” with a corrective action plan, and if the reassignment is based, on part, on
the IPA’s failure to meet financial requirements, the plan must request Department
approval for the transfer. The Department may disapprove the transfer if it determines
that: (1) the proposed reassignment will likely cause the IPA’s failure within three
months; (2) the IPA “has the financial and administrative capacity to provide timely
access to care through an adequate network of qualified health care providers™; and

(3) the IPA is not denying or delaying basic health care services or continuity of care to
its enrollees. (Cal. Code Regs., tit. 28, § 1300.75.4.5, subd. (a)(6).) Although the

13



plans should have terminated their delegation contracts with La Vida in their entirety;
they alleged only that the plans should have reassumed the responsibility to reimburse
them for emergency services rendered. - - -

In opposit_ion to the demurrer, the plaintiffs again argued that the HMO’s
“delegated their own payrnent‘-résponsibilities to IPA[’]s that the [p]lans knew were
financially insolvent. Despite being informed on an ongoing basis that claims were not
being paid and the IPA[’]s were unlikely to ever pay them, the [HMO’s] continued to
delegate as long as they possibly could.” |

6. Ruling, Judgment and Appeal

| The trial court sustained the demurrers without leave to amend. The trial court

concluded that the Knox-Keene Act permits delegation, and there is no liability for the

delegator if the delegatee fails to pay. As the delegation was permissible, all causes of

HMO’s sought judicial notice of the fact that La Vida was subject to a corrective action
plan, they did not provide any evidence that La Vida was “compliant” with its
corrective action plan. The HMO’s also did not provide evidence that they had
requested a transfer and the Department denied it; or, in the alternative, that a request
would have been denied because the three criteria above would have been established as
a matter of law. In fact, to the extent there is evidence on these matters, it is to the
contrary. At some point in the process, it appears that the Department was amenable to
the termination of the delegation contracts to La Vida; one HMO apparently terminated
La Vida shortly before the Department ultimately ordered the remaining HMO’s to do
so. Indeed, the HMO’s conceded the point by implication, stating that “[a]t no time
from 2007 through the first three quarters of 2009” did the Department permit the
Health Plans to terminate their La Vida delegations. But the Health Plans did not
actually terminate La Vida until May or June of 2010, leaving some three quarters of

a year in which they could have terminated La Vida, but did not. Moreover, given that
the regulations provide that corrective action plans are generally to be completed within
one year (Cal. Code Regs., tit. 28, § 1300.75.4.8, subd. (a)(5)), the plans’ assertion that
La Vida was subject to a corrective action plan from 2007 through 2009 strongly
suggests that La Vida may not have been “compliant” with its plan.

14



action based on La Vida’s failure to pay (unfair competition, quantum meruit, open
book account, and services rendered) fail. As to the negligence cause of action, the
court concluded that Biakanja bars relief. Specifically, the trial court concluded that
there can be no cause of action for negligence unless the alleged negligent act was
intended to harm the plaintiff spcéiﬁcally, as opposed to a class to which the plaintiff
happens to belong. Here, the trial court found no intent to harm plaintiffs specifically.
The court-found -that this fact alone required sustaining the demurrer, regardless of the
| remaining Biakanja factors, although it noted that thé other factors weighed against
recognizing a duty. In the course of its discussion; the court noted that the plaintiffs
“have not alleged any facts to suggest the insolvency of [La Vida] was foreseeable to
the health plans at the time the health plans delegated their payment obligations to
[La Vida].”**

Judgment was entered in favor of the HMO’s. The plaintiffs filed timely notices

of appeal. We consolidated the cases on appeal ”!

20 As noted above (see footnote 13, ante), this is correct. However, plaintiffs did

allege that the HMO’s knew or should have known of La Vida’s financial problems at
the time of the initial delegation. Given the procedural posture of the case, if the trial .
court had concluded this fact was important to its reasoning and rationale, we assume
leave to-amend would have been granted.

2 Amicus curiae briefs have been filed by the California Chapter of the American
College of Emergency Physicians, California Medical Association, California Hospital
Association, California Orthopaedic Association, California Radiological Society, and
California Society of Pathologists, in support of plaintiffs; and California Association of
Health Plans and California Association of Physician Groups in support of the HMO’s,
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ISSUES ON APPEAL

The main issue on appeal is whether a cause of action exists, on behalf of
emergency physicians, against HMO’s, for the negligent delegation of the obligation to
reimburse the emergency physicians, when the HMO’s have delegated their duty to an
IPA they knew- or had reason to know was financially unable to satisfy it--After
resolving this question in the affirmative, we then address the related qhestion of
whether the cause of action necessarily includes a negligent failure to reassume the
reimbursement obligation, once the HMO’s know or should know that the delegatee is
unable to execute the duty delegated to it. We answer this question in the affirmative as |
well.. We reject the HMO’s argument that we should abstain from resolving this
dispute. °

DISCUSSION

1. Standard of Review

“In reviewing the sufficiency of a complaint against a general demurrer, we are .
guided by long-settled rules. ‘We treat the demurrer as admitting all material facts
properly pleaded, but not contentions, deductions or conclusions of fact or law.
[Citation.] We also consider matters which may be judicially noticed.” [Citation. ]
Further, we give the complaint a reasonable interpretation, reading it as a whole and its
parts in their context. [Citation.] When a demurrer is sustained, we determine whether
the complaint states facts sufficient to constitute a cause of action. [Citation.] And
when it is sustained without leave to amend, we decide whether there is a reasonable

possibility that the defect can be cured by amendment: if it can be, the trial court has
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abused its discretion and we reverse; if not, there has been no abuse of discretion and
we affirm. [Citations.] The burden of proving such reasonable possibility is squarely
on the plaintiff. [Citation.]” (Blankv. Kirwan (1985)-39 Cal.3d 311, 318.)

2. Existing Authority

As noted above, the main issue on appeal is whether a cause of action exists for
negligent delegation of an HMO’S statutory obligation to reimburse emergency
physicians. In addressing this question, we are not writing on a clean slate. Two courts
have addressed the question directly, reaching contradictory results. (Compare
California Emergency Phy&icians Medical Group v. PacifiCare of California (2003)
111 Cal.App.4th 1127, 1135-1136 (CEP) [finding no negligence cause of action] with
Ochs v. PacifiCare of California (2004) 115 Cal.App.4th 782,.796-797 (Ochs) {finding
such a cause of action exists].) We will ultimately conclude that Ochs is the better
reasoned of the two opinions, and follow it. As these cases are besf understood in
context of the development of the law, we must begin with two cases predating CEP
~ and Ochs.

a. Cases Involving Physicians Who Had Contracted
With the IPA

Unfortunately, La Vida is not the first IPA to fail, leaving physicians unpaid.
The first cases involving physicians seeking compensation from an HMO for services
rendered to enrollees in IPA’s for which the IPA’s were unable to pa)‘/, involved
physicians who had directly contracted with the IPA’s. The first such case was

California Medical Assn. v. Aetna U.S. Healthcare of California, Inc. (2001)
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94 Cal.App.4th 151 (California Medical). In that case, the plaintiff physicianszz argued
that, in order to have access to the majority of insured patients in the state, it was
necessary to participate in HMO;S.- In order to participate in the defendant HMO, the
plaintiff physicians were required to enter into agreements with the IPA’s.” When the
IPA’s were unable to pay “due to their actual or-imminent-insolvency,” the physicians
brought suit against the HMO.

The physicians relied on Health and Safety Code section 1371, erhich provides
that a plan must reimburse a physician’s claim within a certain number of days. The
statute further provides, “The obligation of the plan to comply with this section shall not
be deemed to be waived when the plan requires its medical groups, independent practice
associations, or other contracting entities to pay claims for covered services.” The
physicians argued that this provision required the HMO to make timely payment when
its IPA’s failed to do so. In California Medical, supra, 94 Cal.App.4th at p. 161,
Division One of the Fourth Appellate District disagreed. Constrliing the non-waiver
clause in the context of the full statute, the entire Knox-Keene Act, and legislative
history, the court concluded that the clause simply provided that the procedural
requirements of Ilealth and Safety Code section 1371 apply to an HMO’s delegatees as

well as the HMO itself. (California Medical, supra, 94 Cal.App.4th at pp. 161-163.)

2 The named plaintiff was actually the physicians’ assignee.

B Indeed, in their agreements with the IPA’s, the plaintiff physicians agreed to
look solely to the IPA’s for payment. (California Medical, supra, 94 Cal. App.4th at
p. 157, fn. 7.)
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A similar factual situation arose latgr that same year, before Division Two of the
Fourth Appellate District, in Desert Healthcare Dist. v. PacifiCare FHP, Inc. (2001)
94 Cal. App.4th 781 -(Desert Healthcare). In Deser? Healthcare, the plaintiff physician-
group had directly contracted with the IPA, and the group was unpaid when the IPA
failed. (/d. at p. 785.) The physician group brought suit against the HMO, alleging
a cause of action for negligence. Specifically, it sought to pursue a cause of action for:
(1) negligent failure to ensure the financial stability of the IPA; (2) negligence per se for
violating Health and Safety Code section 1371; and (3) négligence arising from the
special relationship between the plaintiff physician group and the HMO. (Desert.
- Healthcare, supra, 94 Cal.App.4th at p. 785.) The court concluded there was no duty to
ensure the financial stability of the IPA. Specifically, the Desert Healthcare court
looked to the Biakanja factors. The first such factor is “the extent to which the
transaction was intended to affect the plaintiff.” (Biakanja, supra, 49 Cal.2d at p. 650.)
The Desert Healthcare court found that this factor could not be met, stating, “The
conduct alleged to have been negligent must have been intended to affect that particular
plaintiff, rather than just a class of persons to whom the plaintiff happens to belong.
[Citation.] The failure to show a particularized effect precludes a finding of a special
relationship giving rise to a duty, because, to the extent the plaintiff was merely affected
in the same way as other members of the plaintiff class, the case is nothing more than
a traditional products liability or negligence cas.e in which economic damages are not
available. [Citation.] The most that [plaintiffs] can show is that [the HMO]’s

transaction with [the IPA] was intended to affect any hospitals that were unfortunate
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enough to contract with [the [PA], thus precluding a finding of duty.” (Desert
Healthcare, supra, 94 Cal.AppAth at p. 792.)

The Desert Healthcare court went on to state that, even if other Biakanja factors
weighed in favor of finding a duty, it would not find a duty due to policy reasons.

(Id. at p. 792.) The court explained that recognition of a duty to manage one’s business
affairs so as to prevent purely economic loss to third parties in their fmancial
transactions is the exception, not the rule, in negligénce law. In particular, the court
stated, when plaintiffs are sophisticated, knowledgeable entities, they should be
encouraged to rely on their own prudence, diligence, and contracting power, as well as
other informational tools. (Jd. at pp. 792-793.) As plaintiff was “a large corporate
entity well versed in the intricacies of the health care financing system,” it was “more
than capable of protecting itself through diligence and prudence, and by exercising .its
own considerable contracting power.” (Id. at p'. 793.)

Before addressing CEP and Oéhs, we emphasize the fundamental distinction
between the two cases just discussed and the instant case. In California Medical and
Desert Healihcare, the plaintiffs had voluntarily contracted with the TPA; in the instant

case, the plaintiffs had not contracted with La Vida or any of the HMO’s. While the
plaintiff in Desert Healthcare could have “protect[ed] itself through diligence and
prpdence, and by exercising its own considerable contracting power,” the‘plaintiffs in
the instant case were required by statute to provide emergency services and care to .
La Vida enrollees, and had no means to protect themselves from La Vida’s insolvency.

As we shall discuss, we find this distinction critical.
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b. CEP Extends Desert HealthCare to Emergency Physicians

In 2003, Division One. of the Fourth Appellate District'was presented with the
case of emergency physicians who had not contracted with the IPA. When the IPA
(which ultimately went bankrupt) failed to reimburse the plaintiff cmefgency physician
group for emergency services provided to its enrollees, the emergency physician group
sued the HMO which had delegated responsibility for the enrollees to the IPA. (CEP,
supra, 111 Cal.App.4th at pp. 1129-1130.)

This case concerned not section 1371 of the Health and Safety C'()de, but rather
section 1371.4, which specifically provides that the plans must reimburse the
emergency physicians. As discussed above, that section also provides that “[a] health
care service plan may delegate the resppnsibilities enumerated in this section to the
plan’s contracting medical providers.”** (Health & Saf. Code, § 1371.4, subd. (e).)
The CEP court concluded, based on its reading of the statutory language and legislative

history, that the Legislature’s use of the word “delegate” was intended to mean the duty

#  Health and Safety Code section 1371.4 , subdivision (b) provides that “[a] health

care service plan, or its contracting medical providers, shall reimburse providers for
emergency services and care provided to its enrollees . . . . ” (Italics added.) At the
time of the CEP case, the italicized language was not part of the statute. That language
was added by a 2008 amendment. (Stats. 2008, ch. 603, § 4.) The legislative history of
the statute gives no explanation for the amendment, and the parties in the instant appeal
attach no significance to it. We assume that the amendment was a clarification of
existing law, as the language added to subdivision (b) follows from the delegation

- allowed pursuant to subdivision (e). In their petition for rehearing, the HMO’s seek an
opportunity to brief the legislative history of this amendment. As our decision is in no
way “based upon” the legislative history, no rehearing is necessary on that ground.
(Gov. Code, § 68081.) In any event, interpretation of Health and Safety Code

section 1371.4 has always been at issue in this case. If the HMO’s had believed the
legislative history of the amendment was relevant, they could have discussed it in their
initial appellate briefing. -
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was fully delegable and that, if a health plan delegated its statutory duty, it retained no
liability. (CEP, supra, 111 Cal.App.4th at pp. 1132-1133.)

The CEP plaintiff had alleged a cause of action for negligence, based on an
allegéd' duty té) use due care so as not to cause harm to plaintiff’s financial interests.
- The court found there was no- such duty, relying on the Desert Healthcare court’s
analysis of the Biakanja factors. (CEP, supra, 111 Cal.App.4th at i)p. 1135-1136.) The
court aéknowledged that the factual scenario was somewhat different as the CEP
plaiﬁtiff had not contracted with the intermediary, but nonetheless concluded that Deser?
Healthcare’s analysis of the first Biakanja factor applied. The CEP court stated that,
“the most [plaintiff] can show is that [the HMO’s] contract With [the IPA] was intended
to affect any emergency services provider whom [the IPA] had an obligation to pay.”
(Id. at p. 1136.) This was insufficient, in the view of the CEP court, to establish that the
HMO’s conduct was directed toward the plaintiff. (/bid.) Moreover, the CEP court
stated that, even if the other Biakanja factors applied, it would not find a duty existed,
because such a duty would be contréry to the absolute right to delegate found in Health
and Safety Code section 1371.4, subdivision (e).® (CEP, supra, 111

p. 1136.)

5 In the HMO’s brief on appeal, they argued that the CEP court concluded Health
and Safety Code section 1371.4, subdivision (e) provided a safe harbor against any
negligence claim, however, regardless of Biakanja. The CEP court’s analysis of the
negligence cause of action consists of a full page of discussion of the Biakanja factors
(CEP, supra, 111 Cal.App.4th at pp. 1135-1136), followed by a short paragraph stating
only, “Even assuming [plaintiffs] could satisfy some of the Biakanja factors, we would
still find no duty as a matter of policy. The Legislature has approved risk-sharing plans,
such as capitation, and has allowed health care service plans to delegate payment
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c. Ochs Takes a Different Position

In 2004, Division Six of the Second Appellate District*® addressed the same
factual scenario as in CEP,?” but reached the opposite result. The plaintiff emerger;cy |
physician had not contracted with the IPA or the defendant HMO. When the IPA failed,
the plaintiff emergency physician sought compensation from the HMO, alleging causes
of action for, among other things, a statutory violation of Health and Safety Code
section 1371.4, and negligence. -

On appeal from an order sustaining the HMO’s demurrer without leave to
amend, the 0chs court agreed with CEP that the language and legislative history of
Health and Safety Code section 1371.4 compel the conclusion that the duty to pay

emergency physicians is delegable, and that the delegating HMO retains no liability.

responsibility to contracting medical providers. Finding a duty in this situation is
directly contrary to section 1371.4, subdivision (e) of the Knox-Keene Act.” (Id. at

p. 1136.) Itis not at all clear that the CEP court was concluding that Health and Safety
Code section 1371.4 barred a negligence action as a matter of law, as opposed to simply
concluding that policy reasons would outweigh any Biakarja factors that would favor
finding a duty. :

26 We identify the courts from which these cases originated only for the purpose of
noting that, at the time the Ochs court addressed the issue, the three existing opinions
had originated from the same appellate district. Thus, there was hardly a statewide
unanimity of opinion on the issue.

27 Indeed, it appears that both cases arose out of the failure of the same IPA, Family
Health Network. (CEP, supra, 111 Cal.App.4th at p. 1130; Ochs, supra,

115 Cal.App.4th at pp. 787-788.)

23



Thus, no cause of action existed against the HMO for violating Health and Safety Code
section 1371.4.% (Ochs, supra, 115 Cal.App.4th at pp. 789-793.)

On appeal, the emergency physician argued that he could allege that the HMO
knew or should have known that the IPA was insolvent, at the time it contracted with
the IPA. The- court concluded that the plaintiff should be granted-leave to-amend to
plead a negligence cause of action based on this fact. (Ochs, supra, 115 Cal.App.4th at
pp. 796-797.) The court enumerated the Biakanja factors and concluded that they could
support the existence of a duty. (Jd. at p. 797.) The court specifically disagreed with
CEP and Desert Healthcare to the extent that those cases held that, when economic
damages are sought, the conduct must have been intended to affect the specific plaintiff,
rather than persons of the class to which the plaintiff belongs. Instead, the Ochs court

stated, “it is well established that liability for negligent conduct may be imposed when

2 The court added, in language with which we agree, the following commentary:
“Ochs argues that it is unjust to allow PacifiCare to delegate its statutory duty to pay for
noncontract emergency services when physicians are required by law to provide such
services regardless of a patient’s inability to pay. We have no quarrel with the
proposition that emergency care providers should be paid for the important services they
provide, and, were we writing on a clean slate, we might well conclude that it is
preferable for the health care service plan to bear the ultimate cost when an intermediary
that it has selected becomes insolvent. But we are not at liberty to rewrite the relevant
statutes or review their legislative history to comport with a generalized sense of
fairness. The Knox-Keene Act is a comprehensive scheme for regulating health care
plans, and its provisions are the product of a variety of interests and concerns. The
Legislature addressed some of the concerns of emergency room physicians when it
enacted section 1371.4 in 1994 and required health care service plans to pay for
emergency services by noncontracting physicians. But this new right was tempered by
a provision that specifically allowed plans to delegate their payment responsibilities,
thus allowing them to better manage their costs and pass the savings along to their
insureds. Whatever the flaws of the current system, the solution must come from the
Legislature and not the courts.” (Ochs, supra, 115 Cal.App.4th at p. 793.)
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a duty is owed to the plaintiff or to a class of which the plaintif is a member.
[Citations.]” (/d. at p. 797.)
d. Balance Billing is Prohibited

In Ochs, the plaintiff had also sought a declaration that if the IPA and the HMO
did not pay the plaintiff emergency physician’s bills, the plaintiff could bill the patients
directly. The Ochs court rejected the argument based on misjoinder of defendants.
(Ochs, supra, 115 Cal.App.4th at p. 796.) However, it noted, in dicta, that it appeared
that the emergency physician may, in fact, have a rgmedy against the individual
patients, who would then haye a remedy against the HMO with whom they had
contracted. (Jbid.)

This analysis was based on Health aﬁd Safety Code section 1379, a statute which
prohibits a physician which has contracted with a plan from billing the patient for any
sums owed by the plan (a practice known as “balance billing.””) As the statute clearly
applies to physicians who have contracted with HMO’s, the Ochs court took the
position that emergency physicians who have not contracted with HMO-’S are not barred
from balance billing. (Ochs, supra, 115 Cal.App.4th at p. 796.) Five years after Ochs,
however, the Supreme Court rejected this inte\rpretation, concluding that emergency
physicians may not balance bill patients, ev.en if they had not contracted with the plans.
(Prospect Medical Group, Inc. v. Northridge Emergency Medical Group (2009)

45 Cal.4th 497 (Prospect).)
Prospect is important to our analysis for both what it did decide and what it did

not decide. In Prospect, there was no issue of an insolvent IPA; indeed, for the
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purpbses of its discussion, the Supreme Court used the term “HMO’s” to refer to both
the HMO’s and their delegatee organizations. In that context, the court concluded that
balance billir;g was inappropriate. Interpreting the Knox-Keene Act as a whole, the
court concluded “that billing disputes over emergency medical care must be r;:solved
solely between the emergency room doctors; who-are entitled to a reasonable payment
for their services, and the HMO, which is obligated to make that payment. A patient
who is a member of an HMO may not be injected into the dispute. Emergency room
doctors may not bill the patient for the disputed amount.” (Prospect, supra, 45 Cal.4th
at p. 502.) The court stated in a footnote, however, that its holding was.limited té the
situation before it, “billing the patient for emergency sewices when the doctors ha;ve
recourse against the patient’s HMO. We express no opinion regarding the situation
when no such recourse is available; for example, if the HMO is unable to pay or
disputes coverage.” (Id. at p. 507, fn. 5.).

As Prospect was not concerned with an insolvent IPA, and, in fact, considered
IPA’s and HMO’s the same for the purposes of its analysis, in did not expressly resolve
the issue of whether an emergency physician can balance bill a paiient when the IPA is
insolvent and the HMO refuses to pay. However, language in the opinion suggests that
the court would not permit balance billing in that situation either. Specifically, the court
rejected the Ochs dicta suggesting baiance billing may be possible, explaining that
Health and Safety Code “[s]ection 1371.4, subdivision (b), dées not say that patients
must pay the emergency room doctors and then turn to their HMO’s for reimbursement.

Rather it states that the ‘health care service plan . . . shall reimburse providers for
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emergency set;vices and care provided to its enrollees ... . > This language does not
authorize the roundabout route of the doctor collecting from the patient, who must then
collect from the HMO. Rather, it mandates that the HMO pay the doctor-directly. It
does not involve the patient in the payment procesé atall.” (Id. atp. 509.) This strongly
suggests that the Supreme Court would not permit an emergency physician, unpaid by
an insolvent IPA, to balance bill the patient, who would then have a remedy against the
HMO. “{U]nder the Knox-Keene Act, HMO members are not liable to pay for
emergency care.” (Id. atp.510.) Emergency physicians should instead resolve their
disputes directly with the HMO’s.” (Id. at p. 508.)

3. A Cause of Action Exists for Negligent Delegation

Given the agreement of CEP and Ochs on the issue, it is too late in the day to
argue that emergency physicians have a direct cause of action against HMO’s under
Health and Safety Code section 1371.4 when the IPA’s fail to reimburse the emergency
physicians for services provided to their enrollees. Indeed, plaintiffs in this case do not
expressly allege such a cause of action. Instead, they argue, pursuant to Ochs, that they
have a cause of action against the defendant HMO’s for negligent delegation of the
Health and Safety Code section 1371.4 duty. In other words, it is clear that the HMO’s

have a duty under Health and Safety Code section 1371.4, subdivision (b) to reimburse

2 Prior to the Prospect decision, Bell v. Blue Cross of California (2005)

131 Cal.App.4th 211 held that an emergency physician may directly sue a plan for
reasonable reimbursement, even when the physician had not contracted with the plan.
(Id. at p. 220.) In Prospect, the Supreme Court stated, “Because emergency room
doctors prevailed in Bell [citation] and won the right to resolve their disputes directly
with HMO’s, no reason exists to permit balance billing.” (Prospect, supra, 45 Cal.4th
atp. 508.)
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plaintiffs for emergency services provided to the HMO’s enrollees. It is also clear that
under Health and Safety Code section 1371.4, subdivision (é), the HMO’s may delegate
that duty to their “contracting medical providers” (e.g., IPA’s). The critical question
raised by this case is (1) whether HMO’s may delegate their reimbursement dutybto any
IPA, regardless of the financial éfébility of that IPA, or (2) whether the HMO’s have

a duty rot to delegate their Health and Safety Code section 1371.4 reimbursement
obligation to an IPA that the HMO’s know, or have reason to know, is financially
unable to meet that duty.

The parties agree that the resolution of this question is governed by Biakanja and
its progeny. The-law imposes no liability for alleged wrongdoing unless the defendant
owed a duty to the plaintiff to avoid the asserted wrongdoing. “Whether such a duty
existed is a question of law and depends on a judiciai weighing of the policy
considerations for and against the imposition of liability under the circumstances.”
(Goodman v. Kennedy (1976) 18 Cal.3d 335, 342.) “Privity of contract is no longer
necessary to recognition of a duty in the business context and public policy may dictate
the existence of a duty to third parties.” (Quelimane Co. v. Siewart Title Guaranty Co.
(1998) 19 Cal.4th 26, 58.) “Even when only injury to prospective economic advantage
is claimed, recovery is not foreclosed. Where a special relationship exists between the
parties, a plaintiff may recover for loss of expected economic advantage through the
negligent performance of a contract although the parties were not in contractual

privity.” (J’dire Corp. v. Gregory (1979) 24 Cal.3d 799, 804.) ,
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The factors to be considered in determining the existence of a duty, as set forth in
Biakanja, include: (1) the extent to which the transaction was intended to affect the
»plaintiffs; (2) the foreseeability of harm to the plaintiff; (3) the degree of certainty thaf ‘
the plaintiff suffered injury; (4) the closeness of the connection between the defendant’s
conduct and the injury suffered; (5) the moral blame attached to the defendant’s
conduct; and (6) the poiicy of preventing future harm. (Biakanja, supra, 49 Cal.2d at
p. 650.) Later cases have considered additional factors, including whether extending
liability would impose an undue burden on the defendant’s profession. (Giacomettiv.
Aulla, LLC (2010) 187 Cal.App.4th 1133, 1137.) We consider each of these factors.

a. The Transaction Was Intended to Affect the Plaintiffs

First, we consider the extent to which the transaction was intended to affect the
plaintiffs. The HMO’s had a statutory duty of reimbursement to emergency physicians;
by méans of the transaction in question, they delegated that duty, allegedly to an IPA
they knew or had reason to know was unable to fulfill that duty. The delegation
transaction was necessarily intended to have an effect on the plaintiffs; it had a direct
impact on whether they would receive compensation for the emergency services that
they provided to the HMO’s enrollees.

| In this case, the trial court, in reliance on Desert Healthcare, concluded thaf the
transaction was not intended to affect the plaintiffs, as the factor could only be found
true if the conduct was intended to affect the particular plaintiff physicians, rather than
a class of persons to which the plaintiffs happen to belong. The law is not so absolute.

Our Supreme Court “has repeatedly eschewed overly rigid common law formulations of
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duty in favor of allowing compensation for foreseeable injuries caused by a defendant’s
want of ordinary care.” (J'dire Corp. v. Gregory, supra, 24 Cal.3d at p. 805.) Liability
may be imposed when there is a duty of cére owed by the defendant to the plaintiff or to
a class of which the plaintiff is a member. (Ott v. Alfa-Laval Agri, Inc. (1995)

31 Cal. App-4th-1439:) Such a-»du-ty can arise from statute ot contract, the nature of the
defendant’s activity, the relationship between the parties, or even the interdependent
nature of human society. (Id. at p. 1449; J'dire Corp. v. Gregory, supra, 24 Cal.3d at

p- 803.)

W@ agree that the standard formulation, requiring a duty to be owed to the
plaintiff specifically, rather than a class to which the plaintiff belongs, is sufficient in
the usual case, in which the plaintiff and defendant are strangers to one another.

(See e.g., Ott v. Alfa-Laval Agri, Inc., supra, 31 Cal.App.4th ;1t pp. 1455-1456 [plaintiffs.
simply purchased defendant’s product]; cf. Quelimaﬁe Co. v. Stewart Title Guaranty
Co., supra, 19 Cal.4th at p. 58 [plaintiffs wanted defendants to sell title insurance for
properties plaintiffs sought to sell].) This matter, however, is not the usual case. The
defendant HMO’s Qwed a statuiory duly to emergency physicians; it is their allegedly
negligent delegation of that duty which is at issue. The existence of the HMO’s
statutory duty owed to the entire class of emergency physicians who provide emergency
services and care to the plans’ enrollees justifies the conclusion that the plans’ conduct

was intended to affect the plaintiffs, even though they were part of a class.
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b. The Harm to Plaintiffs Was Foreseeable
The second factor is the foreseeability of harm to the plaintiffs. It is alleged that
the defendant HMO’s knew or should have known of La Vida’s financial difficulties at
the time of the initial delegations. Indeed, the plaintiffs further allege that the HMO’s
“knew o.r should have known that their neglect of La Vidags financial shortcomings
would result in the failure o.f Plaintiffs to receive reasonable reimbursement for their
covered services.” If proven, this would establish the second factor.
c. It Is Certain That Plaintiffs Were Injured
The third Biakanja factor is the degree of certainty that the plaintiff suffered
injury. ‘Had the HMO’s delegated their Health and Safety Code section 1371.4 -
reimbursement duty to a financially stable IPA, or had not delegated it at all, the
plaintiffs would have been reimbursed in a reasonable amount for the emergency
services they provided defendants’ enrollees. Thus, the p‘Iaintiffs were injured by

defendants’ allegedly negligent delegation.

30 In their petition for rehearing, the HMO’s argue, for the first time, that the harm

to plaintiffs was not foreseeable at the time the HMO’s entered into the delegation
contracts, as the delegation contracts pre-dated the Supreme Court’s Prospect opinion
prohibiting balance billing. In other words, the HMO’s argue that, at the time of the
delegation, it was believed that emergency physicians could balance bill their patients if
the IPA did not pay, so it was not foreseeable that the emergency physicians would be
harmed by the delegation, even if they knew of La Vida’s financial shortcomings. We
disagree. The HMO’s had a statutory obligation to reasonably reimburse the emergency
physicians; it is alleged that they delegated that obligation to an IPA which they knew
(or should have known) was unable to satisfy it. If true, the financial harm to the
emergency physicians was foreseeable, even if it was generally believed that the
emergency physicians could seek reimbursement from the patients, whose own financial
situation was wholly unknown.
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d. There Is a Close Connection Between the Allegedly
Negligent Delegation and the Harm Suffered

The fourth factor is the closeness of the connection bemeen the defendants’
conduct and the 1njury suffered. While‘it can be eaid that La Vidafs failure was the
direct cause of the p1a1nt1ffs not bemg re1mbursed La Vida’s failure would have had no
nnpact on them (as they had not contracted w1th La Vlda) had defendant HMO s not
delegated their statutory reimbursement duty to La Vida. The plaintiffs allege that the
HMO’s knew or had reason ‘to know of La Vida’s financial difficulties at the time of the
delegation; thus, there is a close connection between the delegation of the statutory
reimbursement duty to 5 financially troubled IPA and the result that the plaintiffs were
not reimbursed. R | |

e. Substantial Moral Blame Attaches to Defendants’ Alleged Conduct

The fifth factor is the moral blame attaching to the defendants’ conduct. Here,
we necessarily consider and emphasize the unique pesition in which the plaintiffs find
themselves. They are required by law to provide emergency services to all patients in
need, regardless of ability to pay. Emergency physicians cannot pick and choose their
patients, but must simply treat all emergency patients. The law then imposes a duty on
the HMO’s — those entities which had contracted with the patients and agreed, for
receipt of a premium, to provide them with basic medical care, including emergency
services — to reimburse the emergency physicians for the emergency services provided
to their enroilees. in other words, the HMOs had coniracied wiih the palients to

provide them, for a price, with health care services, including emergency services, with
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the understanding that those services may be provided by physicians Whorh the HMO’s
would be required to reimburse even though there was no contractual relationship
between the HMO’s and the emergency physicians involved. -

There is no bar to a plan transferring a portion of its received premiums for an
enrollee to an IPA in the form of capitation payments, and transferring responsibility for
that enrollee’s medical care to the IPA. But when the plan, as was alleged in this case,
transfers its obligations.to an IPA it knows, or has reason to know, will be financially
unable to fulfill its obligations, the result is that the emergency physicians will be forced
(by statute) to continue prbviding emergency services to the IPA’s enrollees, with no
possibility of receiving their (statutorily-mandated) reimbursement.

We cannot sanction such a result. “ “The prompt and appropriate reimbursement
of emergency providers ensures the continued financial viability of California’s health
care deli\;ery system.” ” (Bell v. Blue Cross of California, supra, 131 Cal.App.4th at
p. 218.) Tﬁe burd.en of providing services to the poor cannot be accomplished at the
expense of one particular group of people. (Cunﬁingham v. Superior Court (1986)
177 Cal.App.3d 336, 348 [court’s attempt to compel an attorney to work pro bono
denies attorney equal protection of the law].) Forcing emergency physicians to work for
free would -be unconscionable. (Bell v. Blue Cross of California, suprd,
131 Cal.App.4th at p. 220.)

HMO’s which would shirk their statutory obligation to reimburse emergency

‘physicians by delegating that obligation to an IPA they know or have reason to know is
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financially unable 1o meet that obligation would, in effect, have the emergency
physicians treat their enrollees for free. This is morally blameworthy.*!

f. Future Harm Would Be Prevented by Imposing Liability .. .. .
for Negligent Delegation

The sixth factor is the policy of preventing future harm. Imposmg a duty on
HMO s to not delegate theLr reunburs.ement duty to IPA’s they know or have reason to
know, are financially unsound would protect emergency physicians from future
economic harm they cannot otherwise avoid..

g. No Undue Burden Would Be lmposed on HMO's

In addition to the original six Biakanja factors, we also consider policy issues,
suctl as'whet}ter extet)dirtg liability‘wou.ld imposedan undue burden on the defendaﬁts’
profession. We do not believe that imposing liability for negligent delegation would
impose an undue burden on HMO’s. Initially, an HMO liable for negligent delegation
would only be forced to reimburse the physicians the amount for which the HMO would
have been statutorily-liable to pay had the HMO made no delegation of that obligation.
In other words, the obligation to reimburse emergency physicians was originally

imposed on the HMO; we are simply holding that if the HMO intends to delegate that

3 As already noted (see fn. 30, ante), the HMO’s have emphasized the fact that the
initial delegations to the IPA’s predated the Supreme Court’s Prospect decision. They
argue that, it was therefore understood, at the time, that the emergency physicians would
not be working without compensation, as they could balance bill their patients. While it
is possible that, at the time of the initial delegations, the HMO’s believed that the
emergency physicians could seek reimbursement by the means of balance billing their
patients, we fail to see how passing the costs of emergency treatment from the HMO’s
(who have a statutory duty to pay for it) to the IIMO’s own enrollees, is any less
blameworthy.
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responsibility to another, it must delegate it to an entity which it reasonably believes can
meet it. If the HMO cannot delegate non-negligently, it should not delegate at all. If it
does, it should do so at its own risk and not place that burden.on the non-contracting
emergency physicians who are legally unable to protect themselves.*

Moreover, as a practical matter, liability for negligent delegation will not impose
additional burdens on HMO’s to research the financial status of their delegatee IPA’s.
As we have discussed, HMOQ’s are already required to prove their own financial
soundness to the Department, and part of the Department’s inquiry in that regard
involves a review of the HMO’s contracts with its IPA’s. (Health & Saf. Code,

§ 1375.1, sﬁbds. (b)(1) & (b)(3).) Thus, an HMO should already be wéll aware of the
financial soundness of the IPA’s with which it contracts, and should avoid contracting
with IPA’s whose financial condition is questionable.

_ h.. Conclusion on Negligent Delegation

As each of the Biakanja factdrs weighs in favor of ﬁnding a cause of action for
negligent delegation, and policy considerations weigh in favor of such a result as well,
we agree with the Ochs court and conclude that a cause of action for negligent

delegation exists in favor of emergency physicians who allege an HMO, with whom

32 The HMO’s argue that, if they are required to pay for the emergency services

when they have delegated that responsibility to the IPA, they will be paying for the
services twice — once by means of the capitated payments to the IPA, and again by

~ paying the emergency physicians. But the HMO can avoid such risk by the simple
expedient of not choosing to delegate its obligations to an IPA it knows or has reason to
know is unable to meet those obligations. Put another way, the HMO can, by its
actions, avoid such a loss whereas the emergency physicians cannot.
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they have no contractual relationship, negligently delegated its Health and Safety Code
section 1371.4 duty to an IPA it knew or had réason to know was financially unsound.
Our conclusion is not barred by Health and Safety Code secticn 1371.4?
subdivision (e).*> We agree that HMO?s are permitted to delegate their reimbursement
duty to JPA’s, and an-emergency physician, as a general rule, has no recourse against
the HMO if the IPA fails to meet its obligation. However, when the HMO is alleged to

have negligently delegated the obligation, the emergency physician has a cause of

action.?’,4

3 The HMO’s argue that Health and Safety Code section 1371.4 provides a safe
harbor for delegation, and any delegation, including a negligent one, is not actionable.
We disagree. Health and Safety Code section 1371.4, subdivision (e) isnotan
immunity statute; it does not expressly provide that no causes of action may be brought
for an improper delegation. (Cf. Gentry v. eBay, Inc. (2002) 99 Cal. App 4th 816, 828,
on which the TIMO’s rely, which considered a federal statute expressly providing that
no liability may be imposed under any inconsistent state law.) Health and Safety Code
section 1371.4 simply provides that an HMO may delegate the responsibilities; it does
not provide that there is immunity for an act of delegation in violation of a duty owed to
third parties. As explained in Ochs, Health and Safety Code section 1371.4 provides
immunity unless a duty is otherwise established. (Ochs, supra, 115 Cal.App.4th at

p. 794.) The HMO’s argument is akin to suggesting that a driver’s license provides the
driver immunity for negligently operating a vehicle or a handgun permit provides the
gun owner immunity for negligently storing or discharging the firearm. That Health and
Safety Code section 1371.4, subdivision (e) provides the HMO’s with permission to
delegate their statutory duties does not immunize the HMO’s for doing so negligently.

. The distinction is significant. The Knox-Keene Act provides that “[a] plan, any
entity contracting with a plan, and providers are each responsible for their own acts or
omissions, and are not liable for the acts or omissions of, or the costs of defending,
others. Any provision to the contrary in a contract with providers is void and
unenforceable. Nothing in this section shall preclude a finding of liability on the part of
a plan, any entity contracting with a plan, or a provider, based on the doctrines of
equitable indemnity, comparative negligence, contribution, or other statutory or
common law bases for liability.” (Health & Saf. Code, § 1371.25.) This provision
means that there is no vicarious liability for another entity’s acts or omissions, but,
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i The Result Is Different for Non-Emergency Services

We emphasize again that our conclusion applies only to non-contracting |
physicians who have provided emergency services, as mandated by statute, to patients
enrolled in the IPA and HMO. The Biakanja factors compel a different result with
respect to non-emerg.ency services. Consider the non-emergency services provided by
| the radiology plaintiff. The radiology physicians seeks reimbursement for services
provided on a non-emergency basis, which they were contractually required to providev
by their hospital emp_loyer. As already noted, we recognize that the first Biakanja
factor—whether the transaction was intended to affect the plaintiff-—is, as a general
rule, not satisfied when the defendant’s conduct was intended to affect a class of
persons to which the plaintiff belongs, rather than the particular plaintiff. However, the
element can be sétisﬁed when the defendant owes a statutory duty to the class in which
the plaintiff is a member, and the alleged negligence relates to th¢ satisfaction (in this
case, the delegation) of thét duty. Here, when considering non-emergency radiological
services, the HMO’s have no statutory duty to reimburse the radiology plaintiff for such
services. Thus, the normal formulation of the rule applies, and the radiology physicians
cannot show that the HMO’s delegation of the reimbursement obligation was intended
to affect them. The first Biakanja factor could not be satisfied by the radiology plaintiff

with respect to non-emergency services.

instead, each entity is liable for its own acts and omissions. (Watanabe v. California
Physicians’ Service, supra, 169 Cal.App.4th at p. 64.) We do not hold that the HMO’s
are liable for their IPA’s failure to pay; that would be improper vicarious liability. We
hold, instead, that the HMO’s are liable for their own negligence in delegating to IPA’s
which they knew, or had reason to know, would be unable to pay.

37



The analysis of the fifth Biakanja factor — the moral blame attaching to
defendants’ conduct — also does not support the radiology physicians’ claim for
reimbursement for non-emergency services. The radiology physicians afe not
compelled by any statute to provide non-emergency treatment tovenrollees in
a financially unsound IPA; if théy are required to do so-by-contract with their hospital,
entry into that contract was their choice. While there is moral blame attached to HMO’s
who would shirk their obligation to compensate emergency physicians and thereby
force emergency physicians to work for free, due to their statutory obligations, no such
blame attaches to HMO’s when the radiologists may be forced to perform
non-emergency services for free due to the radiologists” own contractual obligation to
do s0. They have voluntarily accepted the risk of non-payment for their services.

Finally, we are concerned with the burden which would be placed on the HMO’s
if we.found a duty running to the radiology physicians to not delegate to a financially
unsound IPA. While the radiology physicians had no contract with the HMO’s or IPA,
and thus are admittedly not a preferred provider of the HMO’s or IPA, they are seeking
compensation for services provided in a non-emergency context which they were
contractually committed to perforfn. There is no statutory duty compelling them to
provide such services and, as far as the HMO’s and IPA are concerned, those services

are provided as volunteers> If a physician chooses to contract with an IPA, the

physician has effectively chosen to accept the risk of that IPA’s failure. When

3 The HMO’s and IPA may have a contractual duty to their enrollees to partially
compensate the non-preferred provider radiologists, but this is not alleged as a basis for
the radiology physicians to recover in this case.
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a physician chooses to voluntarily provide services to an IPA enrollee, the result should
be the same. If we find a duty in either of such circumstances, physicians would be
encouraged to provide-non-emergenc} services to patients when the physicians have no
contractual relationship with tnc HMO or IPA, which could undermine the entire HMO
system as we know it.

4. The HMOQ's Duty Not To Negligently Delegate Is A Continuing One

As the physicians have. alleged that tne HMO’s were negligent in their initial
deiegation decision, and we have concluded a cause of action exists for negligent
delegation, the HMO’s demurrers should not have been sustained. However, as the
parties have briefed the issue, we also discuss whether the duty of the HMO’s is
a continuing one.

" Preliminarily, we note the difficulty in determining at this stage of the litigation,
as a matter of law, the difference between a negligent delegation and a negligent failure
to de-delegate. If, for example, a plan’s contract With an IPA was renewed annually, is‘
each renewal to be considered a new delegation? When an HMO. adds a new enrollee,
and that enrollee’s risk is assigned to the IPA, is the delegation of the obligation to pay
reimbursement for services rendered to that enrollee a new delegation? When an
emergency physician treats a patient, is the obligation to pay for that particular
treatment newly delegated at the time the obligation arises? Thé record before us does
not include any of the delegation contracts, and we therefore cannot determine whether

any particular decision occurring after the initial contract between the HMO and the
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IPA is a new delegation or simply a failure to reassume the delegated obligation or to
| “de-delegate.”
In any event, it is clear to this court that the factors which compel us to find
a cause of action for negligent delegation also mandate our conclusion that the duty to
not delegate to an IPA which the HMO knows, or has reason to know, to be financially
unsound is a continuing one, and a cause of action therefore exists for the failure to
promptly reassume the obligation when an HMO knows or has reason to know that the
IPA to which it has made an initial delegation is now financially unable to meet the
delegated duty.36
Consideration of the seven factors discussed above, wheh the HMO is alleged to
have known or had reason to know that the IPA is financially unsound and is not, in
fact, fulfilling its duty to reimburse emergency physicians, is largely the same: (1) the
transaction is still intended to affect the emergency physicians; (2) the foreseeability of
harm, if the IPA has already begun to fail to perform, is even stronger; (3) the

emergency physicians will clearly have suffered injury; (4) the closeness of the

3 We are not suggesting that the HMO has a duty to “de-delegate” the JPA in its
entirety. We are simply holding that, when the HMO knows or has reason to know that
its IPA cannot meet its financial obligation of reimbursing emergency physicians, the
HMO must reassume that obligation to reimburse the emergency physicians. We
emphasize that the applicable regulations require an HMO’s contract with its IPA to
include a term “authorizing the plan to assume responsibility for the processing and
timely reimbursement of provider claims in the event that the [IPA] fails to timely and
accurately reimburse its claims.” (Cal. Code Regs., tit. 28, § 1300.71, subd. (e)}(6).) We
are holding that, under appropriate circumstances, the HMO may be required to exercise
this provision, with respect to emergency physician reimbursement. The IPA would
continue to have the responsibility to provide all non-emergency services to its
enrollees. '
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connection between the failure to reassume the obligation fo pay and the injury is the
same; (5) the moral blame attaching to the HMO’s conduct is the same or greater;”’
(6) the policy of preventing future harm is the same; and (7) no additional burden is
imposed on the HMO?’s, as the statutes and regulations require the IPA’s to regularly
report on their financial condition and claims payment performance to the HMO’s.
(Health & Saf. Code, § 1375.4, subd. (a)(1); Cal. Code Regs., tit. 28, § 1300.71,
subd. (e)(3).) As the factors aré the same, the result is the same, and plaintiffs may
pursue a cause of action for negligent failure to reassume this previously delegated

obligation.*®

37 In the instant case, the plaintiffs allege that, as they were unpaid by La Vida, they -

sought help from the HMO’s, whose response was for them to continue submitting their
bills to La Vida. If true, this reflects a certain degree of callousness; it appears that the
HMO?’s were content to leave the plaintiffs between the Scylla of the statutes requiring
them to provide emergency treatment and the Charybdis of an IPA which it knew or had
reason to know would never pay. for such treatment.

38 As we discussed above, the Supreme Court in Prospect explicitly stated that it
was not considering the issue of whether balance billing was appropriate in cases in
which the HMO/IPA was unable to pay. (Prospect, supra, 45 Cal.4th at p. 507, fn. 5.)
Based on language in the opinion, we have expressed the view that, if such issue were
presented, the Supreme Court would, nonetheless, ultimately conclude that balance
billing is inappropriate in cases in which the IPA, but not the HMO, is unable to pay. If,
however, the Supreme Court takes a different position, and concludes that balance
billing is acceptable when the IPA is unable to pay, the result would surely be that
emergency physicians would balance bill their patients when the IPA cannot pay, and
the patients would then resubmit the bills to their HMO’s for payment pursuant to their
contracts with their HMO’s (which include coverage for emergency services). In short,
the end result would be the same as the result we reach here: when the IPA (but not the
HMO) 1s financially unsound, the HMO would ultimately be responsible to compensate
the emergency physicians. Our result, which allows the emergency physicians to seek
their remedy directly from the HMO, is consistent with the principles which motivated
the Prospect decision, as it would eliminate the patient as an intermediary in the billing
dispute.
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5. The Abstention Defense is [napplicable

Before the trial court, the HMO’s argued that the doctrine of abstention should
apply to the cause of action for unfair competition. On appeal, the HMO’s extend this
argument to all causes of action, arguing that the courts should abstain from resolving
even a dispute-over the-existence of a negligence-cause of action.

There are various theories underlying the application of judicial abstention.
“Courts may abstain when the lawsuit involves determining complex economic policy,
which is best handled by the Legislature or an administrative agency. [Citation.}”
(Alvarado v. Selma Convalescent Hospital (2007) ISé Cal.App.4th 1292, 1298.)
Abstention may also be appropriate “when granting the requested relief would require
a trial court to assume the functions of an administrative agency, or to interfere wilth the
functions of an administrative agency.” (Ibid.) However, judicial abstention applies
only in cases of equity. (Shuts v. Covenant Holdco LLC (2012) 208 Cal.App.4th 609,
625; Klein v. Chevron U.S.A., Inc. (2012) 202 Cal.App.4th 1342, 1362.) As the bulk of
plaintiffs’ complaint sounds in negligence and seeks damages, judicial abstention is
simply not applicable. In any event, this is not an appropriate casc for a
do not here involve the courts in complex issues of economic or health care policy, nor

do we interfere with the administrative jurisdiction of the Department. We simply
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conclude that when an HMO negligently delegates its statutory duty to reimburse
emergency physicians to an IPA it knows or has reason to know is unable to fulfill that
duty, or negligently continues its délegation.oncc it knows or has reason to know that -

the IPA is unable to do so, the HMO may be liable to the emergency physicians.*

3 As we reverse the judgment on the basis that plaintiffs have properly pleaded

a cause of action for negligent delegation (and/or could state a cause of action for failure
to reassume the delegated obligation), we discuss the other causes of action pleaded by
plaintiffs (which all seek compensatory relief for the violation of the same primary right
of plaintiffs — their right to be paid for services). We note, however, that plaintiffs’
cause of action for unfair competition (Bus. & Prof. Code, § 17200), appears to seek
damages, not restitution, and would therefore fail. (Zhang v. Superior Court (2013)

57 Cal.4th 364, 371.)
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DISPOSITION
The judgment is reversed, and the matter remanded to the trial court with
directions to conduct further proceedings consistent with this opinion. The plaintiffs

shall recover their costs on appeal.
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